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Principal  Officers  of  the  Law, 
Pafch.  6  Witl.  &f  Mar.  16p4. 


ryiR  John   Somers  knight,  lord  keeper  of  the  great  feal  of  En^~ 
<3  land,  70  created  about  Eafter  term  1693,  being  then  attorney 
general. 

Sir  John  Trevor  knight,  mafler  of  the  rolls,  created  fo  when  Sir 
John  Somers  ivas  made  lord  keeper. 

Sir  John  Holt  knight,  chief  juf  ice. 
Sir  William  Gregory  knight,        1 
Sir  Giles  Eyre  knight. 


iS^r  Samuel  Eyre  km^ht,  made  a  ^  •  n-        r ^1     tr-    ■>     r,      1 
'  n        1  .,    V-    >    T>      i\i-    .^  {  nmces  of  the  Kwg  s  Bench, 
jujitce  oj  the  Kings  Bench  this  va-  l-^-'  '  ^ 

cation  in  5/r  William  Dolben'i  room,^ 

•who  died  lajl  term. 

Sir  George  Treby  knight,  chief  juflicc. 

Sir  Edward  Neville  knight,  1 

Sir  John  Powell  knight,  >  jujiices  of  the  Common  Pleas. 

Sir  Thomas  Rokeby  knight,        J 

Charles  Mountague  efquire,  chancellor  of  the  Exchequer. 


Sir  Robert  Atkins  knight  of  the  Bath,  chief  baron. 

Sir  Nicholas  Lechmere  knight,    T 

Sir  John  Turton  knight,  i-  barons  of  the  Exchequer. 

Sir  John  Powell  knight,  J 


Sir  Edward  Ward  knight,  attorney  general. 
Sir  Thomas  Trevor  knight,  foUcitor  general. 


Sir 


The  principal  Officers  of  the  I^u-lv, 


Sir  Ambrofe  Philips  knight, 
Sir  William  Wogan  knight. 
Sir  Nathaniel  Bond  knight. 
Sir  John  Trenchard,  knight. 
Sir  George  Hutchins  knight. 
Sir  Henry  Gould  knight. 


Sir  William  Williams  knight  and' 

hart. 
Sir  William  Whitlock  knight. 
Sir  Nathaniel  Powell  knight  and 

hart. 
John  Conyers  efquire, 
William  Cowper  efquire, 
Aglionby  efquire, 
Edward  Clerk  efquire, 
William  Farrar  efquire. 


1 

?  King's 


King's  ferjeants. 


*  King's  counfel. 


Term. 


Term.  Pafch. 

6  Will.  &  Mar.     B.  R. 


Sir  John  Holt  Kt.  Chief  Jujlice. 
Sir  William  Gregory  Kt.  1 
Sir  Giles  Eyre  Kt.  }  Jujlices. 

Sir  Samuel  Eyre  Kt, 


\jujlii 


Rex  &  Regina  verf.  Tucker. 
Iiitr.  Hil.  4^5  TVill.  &  Mar.    Rot.  22.     B.  R.      Pari!  .sb"'" 

3  Lev.  396. 

'Eghiald  Tucker  brought  a  writ  of  error  to  reverfe  his  at- saik:.°6-o/* 
tainder  of  high  treafon  before  the  Juftices  of  gaol-delive-  633. 
ry  in  SomerjetJJ:ire  in  2  Jac.  2.   for  having  been   in  the  ^'^'"^j^'^^'^'^' 
rebellion  of  the  duke  of  Monimutb.      The  counfel  for  i-oikr  i  86.' 
Tucker  afligned  feveral  errors  in  the  record,  but  all  were  over-ruled  12  Mod.  9J. 
except  two  ;   one,    That  the  words  contra  ligcantiae  fiiae  debitum  ^^^  ■^' |" 
were  omitted  in  the  Indidtment ;  the  other.  That  the  words  fecrcta  Co.  Lit.  129. 
membra  amputentur   were  omitted  in  the  Judgment.      This  cafe  ^y^"" 'Si- 
was  often  argued  by  counfel,  as  well  for  the  King  us  for  Tucker;  |o"°g,,g'^(^'f; 
and  this  Term  the  Judges  gave  their  opinions  Jeriatiin,  that  the  at-  attainder  in 
tainder  ought  to  be  reverfed.     And  the  reafon  of  their  refolution  high  treafon 
(wherein  they  are  all  agreed)  was,  for  that  allegiance  is  the  mutual  J  °ao/dei"' 
bond  between  the  King  and  his  fubjedls,  by  which  the  fubjcds  owe  very, 
duty  to  the  King,   and  the  King  protedion  to  his  fubjeds ;   and  Allegiance 
treafon  is  the  breach  and  violation  of  that  duty  of  allegiance  whicli 
the  fubjcd  ows  to  the  King.     If  there  is  no  allegiance,  there  can 
be  no  treafon.     Where  the  King  does  not  owe  protcdion  to  the  Wooisindict- 
criminal,   nor  the  criminal  allegiance  to  the  King,    the  criminal  ^^^^  ° 
cannot  be  a  traitor.    For  this  reafon  an  alien  enemy  cannot  be  in-  H.  i'.  C.  10. 
dided  of  treafon,  but  lliall  be  tried  and  executed  by  martial  law. 
1  5  Hcfi.  7.  Pcrkin  Warbcck'%   cafe.      7  Rep.  6.  b.   Cahvi^'i  cafe. 
But  an  alien  friend,  who  abides  in  the  kingdom,  owes  allegiance  to 

B  the 


Term.  Pafch.  6  Will.  &  Mar. 


the  King,  and  therefore  he  may  commit  treafon ;  and  if  he  does, 
his  indi(Sment  (liall  be  contra  ligeantiae  fuae  debitum.  The  cafe  of 
Stepbono  Fcrrara  de  Gania  and  Emanuel  Lcivis  TinocOy  7  Rep.  6.  a. 
Calvin's  cafe.  A  fortiori  in  the  cafe  of  a  man  naturally  born  a 
fubjeft  to  the  King  the  indi(f\ment  for  treafon  ought  to  conclude 
fo.  As  to  what  was  faid  by  Levinz  and  Gould  ferjeants,  that  the 
omlffion  of  thefe  words  was  fupplied  by  the  words  ligcantiam  fiiam 
TuinimeponderanSy  and  by  the  other  words  which  follow  after,  contra 
dominum  regem  veriim  natiiralem  et  fiipremum  dominum  fuutny  which 
words  (as  they  faid)  neceilarily  imply,  x.\\2.\.  Tucker  was  a  liege  fub- 
jed  to  the  King,  and  confequently  that  this  treafon  was  committed 
by  him  contra  ligeantiae  fuae  debitum  :  the  court  gave  this  anfwcr ; 
that  indidments  cannot  be  made  good  by  implication.  St.  PI.  Cor. 
96.  a.  As  to  the  omifllon  of  the  words  fecreta  membra  amputentur 
See  2  Hawk,  jn  fhc  judgment,  Juftice  Samuel  Eyre  gave  his  opinion,  that  the 
2c6.  what  ° '''•t'^^^-i'ider  ought  not  to  be  reverfed  for  this  reafon,  becaufe  there  is  a 
Certainty  ne-  multitude  of  books,  which  warrant  that  omiffion.  But  Juftice 
ce^ary  in  In-  Q^g^  Eyre  feemcd  to  think,  that  thefe  words  ought  to  be  inferted 
in  the  books,  becaufe  the  conftant  pradlice  now  warrants  it ;  but 
by  reafon  of  the  multitude  of  Precedents  in  the  books,  doubted  as 
to  the  point.  Holt  Chief  Juftice  would  not  give  any  opinion  upon 
this  point.  But  for  the  other  reafons  the  attainder  was  reverfed. 
And  upon  error  brought  in  Parliament  this  judgment  of  reverfal 
in  B.  R.  was  afiirmed  Jan.  22.   1694-5. 


Indiiflments 
by  implica- 
tion ill. 


Omb.  369. 
Carth.  348. 
4.  Mod    39; 
Show.  Par. 
Cafes  127. 
2  Sdlk.  632. 


Note;  Holt  Ch.  J.  declared,  Alicb.  7  fFilL  in  argument  on 
the  cafe  of  the  King  and  IValcot,  that  in  this  cafe  of  the  King 
and  Queen  and  Tucker  no  notice  was  taken  of  the  omiftion  of 
the  words  fecreta  membra  amputentur,  neither  in  the  King's  Bench 
nor  in  Parliament ;  but  that  the  Judgment  was  reverfed  only  for 
the  omillion  of  the  words  contra  ligeantiae  fuae  debitum  in  the 
King's  Bench,  and  for  the  fame  reafon  the  Judgment  was  affirmed 
in  Parliament. 


Oliver  vej-f.  Thomas. 


S.C.Lev 


Intr.  Pafch.  5  Will.  &>  Mar.      C.  B.     Rot.  653. 
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defendant  pleaded  the  ftatute  of  limitations, 
by  plaintiff  adjudged  a  good  plea. 
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Goodriglit  verf.  Cornifh. 

Intr.  Ir'm.  5  Will  tt  Mar.     B.  R.      Rot.  20. 

EJedment.     Special  verdift  that  John  Fjiolh  feifed  of  the  Lands  S.  C.  4  Mod. 
in  which,  &c.  had  ifTue  John  and  Richard  his  fons,  and  de-  g^^,^'  ^^g 
viled  the  lands  to  John  for  fifty  years  if  he  fo  long  lived,  remainder  skin.  408. 
to  the  heirs  male  of  the  body  of  John,    and  for  default  of  fuch  3  Danv.  Ab. 
ilTue  remainder  to  Richard  in  tail  male,    remainder  to  the  right  l,^^".^"  ■*■■ 
heirs  of  the  devifor :   the  devifor  died.      John  the  fon  fuffered  a  rem'ainder. 
common  recovery  to  the  ufe  of  himfelf  for  life,  and  after  to  the  z  Wms.  57, 
defendant  in  fee :  the  plaintiff  claimed  under  Richard,   viz.  leffee 
of  the  eldefl  fon  oi  Richard.     And  it  was  adjudged,    r.  That  this 
limitation  to  the  heirs  male  of  John  was  not  any  executory  devife, 
but  a  plain  contingent  remainder.      2.   That  it  was  ill,    becaufe 
there  was  no  freehold  to  fupport  it,  and  therefore  that  the  remain- 
der over  to  Richard  well  took  effedt.     And  Judgment  was  given 
for  the  Plaintiff.     2  Leon.  70.  Challoner  verf.  Bowyer. 

Orby  ve?-f.  Hales, 

Intr.  tri?j.  4  TVill.  &'  Mar.      C.  B.      Rot.  763. 

"I  T  was  adjudged  in  this  cafe  Mich.  5  JVill.  &  Mar.  that  if  the  S-  C.  4  Mod. 
J  Juftices  at  the  quarter  feffions  make  an  order  by  virtue  of  2  /F.  ^^^' 
(^  M.  c.  15.  for  the  difcharge  of  poor  prifoners,  which  order  is 
rot  warranted  by  the  flatute  (as  if  the  prifoner  was  in  execution 
for  more  than  100/.)  and  the  fheriff  difcharge  the  prifoner  ac- 
cordingly, he  fliall  not  be  liable  to  an  efcape.  Ex  ?-elatione 
jn'ri  Place. 

Qu.  Becaufe  in  that  cafe  the  Jitflices  had  720  jiirifdi6iion,  and 
the  fheriff  is  bound  to  take  notice  at  his  peril  for  'what  fum 
bis prijomr  was  charged  in  execution  ? 


Richards  •verf.  Newton.  „  ^ 

•^  S.  C.  4  Mod, 

Intr.  Pafch.  6  TVilL  &'  Mar.  B.  R.      Rot.  97.  '{'Z^-  ^^>^- 

Sa!k    296. 

IN  fare  facias  againfl  an  executor  upon  a  judgment  againfl  tlie  S'^'"-  s'^J- 
teftator,   he  pleaded  phie  adminiftravit  gencrallv.     The  plain-  P'""  ^''"'>"'- 
tiff  demurs  fpecially,   becaufe  the  defendant  hath  liot  fliewn  how  pi7a7n '",1" 

\\Cf-'cias  upon  a 
j.idgiTifiit. 
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he  hath  adminlftred.     And  it  was  adjudged  not  to  be  a  good  plea, 
Mich.  6  IVill.  &  Mar.     Ex  relatione  tn'ri  Place, 

^.  How  It  would  have  been  upon  a  general  demurrer,  or  if 
iffue  had  been  joined  thereon  ? 


Hanfon  'verf.  Hellwell. 

Intr.  Trin.  4  /^///.  &'  Mar.     C.  B.     Rot.  1470. 

IN  trefpafs  the  writ  was,  ^lare  bona  ct  catalla  fua  cepit ;  and 
the  count  was  of  a  cow.  Not  guilty  pleaded,  and  a  verdid  for 
the  plaintiif.  Judgment  was  arrefled  Mich.  ^  JV.  &  Mar.  See 
Hob.  37.  jF.  A''.  B.  68.  20  Hen.  6.  42.  7  Ed.  4.  31.  Keiliv. 
35.  21 1,  b.     Ex  relatione  m'ri  Place. 

Mafon  verf.  Cutterfon. 

Intr.  Hil.  5  Will.  &'  Mar.     C.  B.     Rot.  1700. 

Officer  cannot  T  N  trefpafs  and  falfe  imprifonment  the  defendant  juflified  under 
detain  for  fees.  J^   an  arreft  by  virtue  of  a  warrant,  &c.  and  that  he  detained  the 

plaintiff  until  he  paid  him  is.  and  4^.  for  fees.  And  judgment 
,  this  term  was  given  for  the  plaintiff,  becaufe  the  defendant  could 

not  detain  for  his  fees.     Ex  relatione  jn'ri  Place. 

Ball  verf.  Rowe.     C.  B. 

Conn  will      T  N  debt  for  rent.     The  defendant  pleaded  an  evidlon  by  elegit, 

!he^end""a°^-*-  ^'■^''  ^^  ^^'^'*     ^"^  adjudged  Mich.  5  Will.  &  Mar.   that  the 
Trinity  term.  d'^'S^t  was  Void,  for  the  court  will  take  notice  that  it  was  tcjled  out 
Vol.  2. 1 557,  of  Term.     Ex  relatione  m'ri  Place. 
1558. 

Nafli  verf.  Hcmmings. 

Pafch.  6  IVill.  &"  Mar. 

INdebitatus  ajfumpfit  for  fo  much   money  pro  nno  dolio  vini  py- 
racci,  Anglice  perry.     Upon  a  demurrer  adjudged  for  the  plain- 
tiff.    Ex  relatione  m'ri  Place, 

Term. 


lerm.  inn. 

6  Will.  &  Mar.  B.  R-    1694. 

Sir  John  Holt  Chief  Jujlice, 
Sir  William  Gregory") 
Sir  Giles  Eyre  >  Jiipces. 

Sir  Samuel  Eyre        j 


Philips  verf.  Berry. 
Intr.   Hil.   2  IFill.  &>  Mar,     Rot.  148: 

"^  HE  plaintiff  brings  an  ejedlment  againfl  the  defendant  for  s.  C.  Cafes ;.i 
the  redlory  houfe  oi  Exeter  college  in  Oxford,  and  declares  ^^^^-  3?- 
upon  a  demife  to  him  by  JcJm  Painter,  &c.     Upon  the  ^-^  °  '  \°  ' 
general   iffue    pleaded    the  jury  find  a  fpecial    verdidl.  i  Saik.  403, 
They  find,   that  Exeter  college  in  Oxford  (to  the  redlors  and  fcho-  Carthew  180. 
lars   of  which  the  redtory  houfe  in  which,  &c.   appertains)  was  Exet" college 
founded  by  Walter  Stapletonhxiho^  oi  Exeter,    for  a  redlor  and  a  in  Oxford, 
certain  number  of  fellows:  That  the  redtor  and  fellows  are  a  body 
politick,  &c.  incorporated  by  letters  patent  of  queen  Elizabeth  by  the 
name  of  Re&or  and  fellows  of  Exeter  college  in  Oxford,  Cjfc.     They 
find  divers  fiatutes  of  tlie  college,     i.  They  find  one  which  appoints 
the  bilhop  of  Exeter  and  his  fucceffors  to  be  vifitors  j  but  that  he 
ought  not  to  vifit  ex  officio,  but  once  in  five  years  (unlefs  he  be 
requefted  by  tlie  redtor  and  four  of  the  feven  fenior  fellows)  and 
that  this  vifitation  ought  not  to  continue  longer  than  ttiree  days : 
They  find  alfo  another  ftatute,  which  enables  the  vifitor  to  deprive 
the  redor,  if  he  obtain  the  concurrent  afient  of  the  feven  fenior  fel- 
lows, in  cafe  the  reftor  mifbehave  himfelf :    They  find  another  fta- 
tute which  enables  the  redlor  to  deprive  any  of  the  fellows,   for  in- 
contlnency,   Gfr.     The  jury  find  further,  that  the  defendant   Dr. 
Bury  was  redor  of  this  £,\r/d'r  college  A.   D.  1689.    I  Will.  &  Mar. 
That  he  upon  the  i6ih  of  OJfokr  in  that  year  deprived  Mr.  Jobn 

C  Colmer^ 


Term,  Trin.  6  Will.  &  Mar. 


Calmer,  one  of  the  fellows,  for  incontinency  :  That  Joli?i  Colmer 
entred  his  appeal  with  the  bifliop  of  Exeter  vifitor  of  the  college, 
who  after  having  heard  his  appeal  fent  his  chancellor  in  March  1690 
with  him  to  the  college,  to  reilore  him :  That  the  redlor  and  the  feven 
fenior  fellows  denied  to  give  him  admittance  :  They  find,  that  the  bi- 
fliop  oi Exeter  ifTued  his  citation,  for  appointing  a  vifitation  the  1 6th  of 
June  following,  which  citation  was  ferved  upon  the  defendant,  then 
redlor,  by  Webber :  That  the  bi(hop  upon  the  1 6t]i  came  to  the 
college,  where  he  found  the  gates  of  the  college  iliut  againft  him, 
fo  that  he  could  not  obtain  admiflion  :  That  the  bifliop  then  and 
there  adminiftred  an  oath  to  Webber  concerning  the  fcrvice  of  the 
citation.  They  find,  that  upon  the  20th  of  July  in  the  fame  year 
the  bilhop  ifTued  another  citation  for  appointing  a  vifitation  to  be  held 
the  24th  following  :  They  find,  that  upon  the  24th  the  biOioD 
held  a  vifitation  :  That  upon  the  25th  he  fufpendcd  five  of  the  fe- 
ven fenior  fellows  for  contumacy  :  That  upon  the  26th,  with  the 
confent  of  the  then  feven  fenior  fellows,  he  deprived  the  defendant 
then  redlor  for  contumacy  :  The  jury  find  that  Mr.  John  Painter 
was  made,  &c.  reilor,  and  entred  in  the  premifles,  and  demifeJ 
to  the  plaintiff  for  Years,  who  entred  :    That  the  defen- 

dant entred  upon  hlin,  and  that  the  plaintiflF  brought  this  ejedment. 
Et  fi  fiiper  tot  am  moteriam,  &c. 

After  feveral  arguments  at  the  bar  in  this  cafe  the  court  of 
King's  Bench  was  divided  in  opinion,  viz.  the  three  puifne  judges, 
Gregory  and  Giles  Eyre  and  Samuel  Eyre  juflices  were  of  opinion 
that  judgment  ought  to  be  given  for  the  defendant.  Holt  Chief  Ju- 
ilice  contra  held,  that  it  ought  to  be  given  for  the  plaintiff. 

The  three  judges,  who  argued  for  the  defendant,  made  two 
points  in  this  cafe.  i.  If  the  King's  Bench  had  any  jurifdid:ion  to 
examine  into  the  proceedings  of  the  vifitor  of  the  college,  and  to 
give  relief  to  the  party  opprefTed  by  them.  2.  Admitting  that 
the  King's  Bench  had  a  jurifdidtion  to  examine  the  proceedings  of 
the  vifitor;  if  his  proceedings  in  this  cafe  were  warrantable  by 
the  flatutes  of  the  college,  or  any  law. 

B.R.  correas  I,  As  to  the  firfl  point,  they  refolved,  that  to  the  King's  Bench 
mifdemcanors  ^elongs  authority,  not  only  to  correeft  errors  in  judicial  proceedings, 
ex  raju  icia .   ^^^  other  errors  and  mifdemeanors  extrajudicial  tending  to  the  op- 

prefTion  of  the  fubjedl,  for  which  they  relied  on  1 1  Co.  98.  Eagge'^^ 

cafe. 

College  a  lay       2.  They  held  that  a  college  was  a  temporal  or  lay  corporation, 
corporation,    of  the  fame  nature  with  an  hofpital.     And  they  took  the  diffe- 
rence in  Bagge'%  cafe  99.  b,    that  if  a  lay  man  be  patron  of  an 

hofpital, 
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hofpital,  he  may  vifit  it,  and  depofe  or  deprive,  upon  good  caufe,  ^''a'^y  patron 
the  maftei";  but  if  he  deprive  him  without  jufl  caufe,  and  by  co- 3"/^f|""jj'g 
lour  thereof  the  mafter  be  cufted,  he  fliall  have  an  affife,  becaufe  mafierwrong- 
the  common  law  will  not  permit  any  perfon  grieved  to  be  without  j^''^-/'"  ^*^- 
remedy.     And  though  the  founder  had  an  abfolute  power  over  his /"  ^f  the''or- 
foundation,  yet  he  could  not  exclude  the  jurifdidtion  of  the  com-  dinary. 
mon  law ;  no  more  than  if  a  man  (hould  devife  lands  between  A.  A  man  cannot 
and  B.  and  his  intent  was,  that  if  any  difference  fliould  arife  be-  '^'^'^'"'^^  ^^^ 
tween  them  about  the  lands,  it  fliould   be  determined  by   "J.  N. 
without  procefs  j  this  appointment  would  be  vain,  and  the  party 
grieved  might  have  his  remedy  by  the  law.     Befides  that  the  law 
will  not  allow  any  cuftom,  which  in  any  manner  may  tend  to  the 
fupport    of  arbitrary  power,  Litt.fecl.   212.      Co.  Lift.  141.  and 
for  this  reafon  will  not  permit  the  vifitor  to  be  without  controul. 
And  for  thefe  reafons  they  were  of  opinion,  that  they  had  here  ju- 
rifdidlion  (the  whole  matter  being  found  fpecially)  to  examine  and 
correft  the  erroneous  proceedings  (if  they  were  fuch)  of  the  vifitor. 
But  they  agreed,  that  if  the  ordinary  deprive  a  mafter,  who  is  ec- 
clefiaflical,  without  juft  caufe,  he  fliall  not  have  an  aflife,   becaufe 
he  hath  other  remedy  by  appeal.     8  j^Jf.  29.  31.       13  Rep.  70. 
Dy.  209.  Cc-jmcy's,  cafe.  Dyer  273. 

As  to  the  fecond  point,  if  the  proceedings  of  the  vifitor  were 
warranted  in  this  cafe  by  the  flatutes  of  the  college,  or  any  law. 

1.  Firft  they  refolved,  that  the  common  law  takes  no  notice  of  The  common 
vifitors;    but  that  they  were  introduced  by  the  canon  law,  which '^"' '^°"."°' 
law  obliges  not  the  fubjeds  of  this  realm,  unlcfs  it  be  incorporated  vifitors""  " 
into  the  common  law  by  adl  of  parliament,  or  received  time  out  of  vifitation  was 
mind,  Gff.  and  then  it  is  become  part  of  the  common  law.     But  introduced  by 
the  canon  law  concerning  vifitors  hath  not  been  incorporated  into  cfi^^""  '^^f 
the  common  law  by  any  of  thefe  means,  and  confcqucntly  is  not  179. 
binding  to  the  fubjed:.     But  the  means,  by  which  the  proceedings  Canons  bind 
of  the   vifitor   ought  to  be    tried  and   examined,    are  the  flatutes "°''  ^'' 

of  the  college;  and  therefore,  it  is  now  to  be  feen,  if  he  hath  pur- 

fued  the  authority  that  they  have  given  him :  for  they  were  of  opi-  Authority 

nion  thiit  he  had  but  a  bare  authority,  and  confequentlv  any  ad:  °"£^' !,°  "^^ 

1-1  111'-  1        •  •  1     '  purlued. 

greater  or  lefs  than  was  warranted  by  this  authority,  was  void. 

2.  They  refolved,  that  the  vifitor  had  not  here  purfued  the  fla- 
tutes ot  the  college  for  two  rcalbns.      i.  Becaufe  they  held,  that  what  a  vlfi- 
the  adminiftring  of  the  oath  to  Webber  was  a  vifitatorial  ad  the  i6th  tutorial  aft  :- 
of  Jui:e,  and  for  this  reafon,  accounting  that  day  one  of  the  three 

days  of  vifitation,  he  had  not  any  authority  to  vifit  upon  the 
26th  of  July,  upon  which  day  he  deprived  the  defendant,  becaufe 
the  flatutes  provide  exprefly,  that  he  fliall  not  hold  a  vifitation  but 

once 
3 


8  Term.  Trin.  6  Will.  &  Mar. 

once  in  five  years,  unlels  he  be  requeued  by  the  redlor  and  four  of 
the  ftvtn  fenior  fcllov/s  (which  was  not  as  the  jury  hath  found  in 
this  cafe)  and  that  the  vifitation  Ihall  not  continue  more  than  three 
days  J  but  the  26th  of  Jitly  (fuppofing  the  i6th  oi  June  to  be 
one  of  the  days  of  vifitation)  was  the  fourth,  and  confequently  all 
2<fts  done  upon  it  void.  2.  The  ftatutes  appoint  that  the  vifitor 
ought  to  have  the  concurrence  of  the  fcven  fenior  fellows  to  the 
Fellows  fuf-  deprivation  of  the  redtor ;  but  they  were  of  opinion,  that  the 
nueMTs^'  ^"^pended  fellovv^s  continued  fellows,  notwithftanding  the  fufpen- 
fion,  and  for  that  reafon  the  vifitor  in  this  cafe  had  not  the  concur- 
rence of  the  feven  fenior  fellows,  and  therefore  the  deprivation  of 
the  redor  was  void.  And  for  thefe  reafons  judgment,  by  them, 
ought  to  be  given  for  the  defendant. 

Two  forts  of       iJ(5/;f  Chief  Jufiiicc  fc;2/r«  for  the  plaintiff  argued,  that  there  are 
coiporations.   ^^.^  ^^^^^  ^£  corporations,  the  one  confi;ituted  for  publick  govern- 
ment, the  other  for  private  charity.     The  firft,  being  duly  crea- 
ted, although  there  are  no  words  in  their  creation,  for  enabling 
their  members  to  purchafe,  implead,   or  be  impleaded^  yet  they 
may  do  all  thefe  things,  for  they  are  all  necefilirily  included  in,  and 
incident  to,  the  creation.     10  Co.  30.  b.     i  Ro.  Ahr.  513.     Tit. 
What  corpo-   Corporations.     And  thefe  forts  of  corporations  are  not  fubjedi;  to  any 
rations^are  vi-  founder,  or  vifitor,    or  particular  ftatutes,  but  to  the  general  and 
common  laws  of  the  realm  ;  and  by  them  they  have  their  mainte- 
8  Ed.  3.  70.  nance  and  fupport.       But  the  laft  fort  of  corporations,  which  is 
2  Cr    6°^       conftituted  for  private  charity,   is  intirely  private,  and  wholly  fub- 
jedl  to  the  rules,  laws,  ftatutes,  and  ordinances,   v/hich  the  founder 
ordains,  and  to  the  vifitor  whom  he  appoints,   and  to  no  others, 
founder,        Kx\A  if  the  founder  has  not  appointed  any  vifitor,  then  the  law 
pointment  of  appoints  the  founder  and  his  heirs  to  be  vifitors.     For  vifitation 
a  vifitor,  is vi-  (by  him)  v/as  not  introduced  by  the  common  law,  but  of  necefilty 
""^  was  created  by  the  common  law.      10  Rep.  the  cafe  oi  Sutton's  HoJ~ 

Vifitation  by  pital.  Patronage  and  vifitation  both  rife  fro:n  the  founder;  and 
the  common  ^j^g  office  of  the  vifitor  by  the  common  law  is  to  judge  according 
Office  of  vi-  ^o  ^^^  ftatutes  of  the  college,  to  expel  and  deprive  upon  juH  occa- 
fitor.  fions,   and  to  hear  appeals  of  courfe.      And  from  him,   and   him 

only,    the  party   grieved  ought  to  have  redrefs ;    and  in   him  the 
founder  hath  repofed  fo  entire  confidence  that  he  will  adminiftcr 
Hisdetermi-  juftice  impartially;  that  his  determinations  are  final,   and  examin- 

nation  final,      ^j^j^  -^^  ^^  ^^j^^^.  ^^^^^  whatfoCVCr. 

T.  Jones  «75.      As  to  the  objedion  of  the  other  fide,  th:it  if  the  mafi:cr  of  an 

hofpital  be  deprived  by  the  patron  without  jull:  caufc,  that  he  may 

College  and    have  an  afiife,    and  that  a  college  and   hofpital  are  of  the    fame 

hofpital  of  the      j^        j^^  agreed,  that  a  collecre  and  hofpital  were  of  the  fame  na- 

lame  nature.  '  i  1  •  1  1  1  •        • 

ture;    but  as  to  the  objedion  that  the  mailer  may  maintain   an 

afilfc, 
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affile,  he  anfwered,  that  the  mafler  could  not  maintain  an  affife,  ^^^""of  ^ 
becaufe  he  is  not  fole  feifed ;  and   of  that  opinion,  he  faid,  H^/'' foie^i?ifed,'and 
chief  juflice  had  been  often  heretofore  5  and  for  this  reafon  he  de- therefore  can- 
'nied  the  opinion  in  C^vcnef^  and  Bi/gge's  cafes  to  be  law,  as  J/^/t' not  have  affize. 
"*c!hief  juflice  had  done  before;  belides  that  thefe cafes  are  grounded 
aipon  an  error,  for  they  rely  upon  the  8  ^f.  29,  30.  for  warranting 
that  opinion,  where  in  truth  the  8  j^J'.  does  not  warrant  any  fuch 
opinion. 

2.  He  was  of  opinion,  that  the  proceedings  of  the  blPnop  in  this '^^'''"'°''"' 
cafe  were  well  warrantable  by  law  ;  fur  (by  him)  the  arrival  of  the     ' 
bilhop  at  tlie  college  the   i6th  of  June,  and  the  adminiilring  of  the 

oath  to  IVcbbcr,  were  not  vifitatorial  adls,  becaufe  the  gates  were 
lliut  a'2:ainfl  him,  fo  that  he  could  not  obtain  admittance. 

3.  By  him  alfo,  contumacy  was  a  good  caufe  of  deprivation,  Contumacy 
which  all  the  other  juflices  agreed,  and  then  (by  him)  although  |epr,vaaon°' 
the  fufpended  fellows  continue  fellows  ftill,  and  although  the  vili- 

tor  had  not  the  concurrence  of  the  (cvtw  fenior  fellows  to  the  de- 
privation of  the  reflor,   according  to  the  flatutes  of  the  college ; 
yet  the  deprivation  in  this  cafe  was  well  warrantable  by  the  law  ; 
becaufe  that  (by  him)  the  vifitor  by  the  common  law  had  the  fole  Power  of  tho 
power  of  depriving  as  incident  to  his  office,   which  the  founder,  ^""'''' 
having  created  him  vifitor,  could  not  reftrain  ;  no  more  than  if  the 
king  creates  a  corporation  of  a  mayor  and  aldermen,  with  a  claufc 
in  the  patent,  that  upon  the  death  or  amotion  of  any  of  the  alder- 
men, the  mayor  and  the  other  aldermen  may  within  eight  days  af- 
ter the  death  or  amotion  of  the  alderman  elecft  another  in  his  place  ; 
althougli  no  elecflion  be  made  within  the  eight  days,  yet  they  may 
make  ele<3:ion  at  any  time  after  ;  for  the  power  of  election  is  inci- 
dent to  them  as  being  a  corporation,  and  the  affirmative  power  in 
the  patent  could  not  take  away  the  implied  power  given  to  them 
by  the  law.     i  Roll.  Abr.  513.     For  which  reafons  he  was  of  opi- 
nion, that  the  bifliop  in  this  cafe  had  not  done  more  than  the  law 
approves.      But  however  that  be,  he  concluded,  that  this  college 
was  a  private  corporation,  that  the  founder  having  created  the  bi- 
fliop vifitor,  the  juftice  of  his  proceedings  was  not  examinable  in 
this  court,  or  in  any  other ;  for  which  reafons  he  was  of  opinion, 
that  judgment  ought  to  be  given  for  the  plaintiff.     But  the  three 
other  julticcs  being  of  a  contrary  opinion,  judgment  was  entred  for 
the  defendant. 

Upon  a  writ  of  error  brought  In  parliament  (becaufe  this  was  by  Judgment  of 
original)  the  judgment  was  reverfed.  And  afterwards  in  Hilan  term  l^-^'-^,^"''^'^^ 

e.  c-     T^J  J  iir      I  1         1  TV  ,r      ,-    •  T^    "^  1  in  parliament; 

1094.  bir  hidiiard  IVard  attorney  general  and  IVlr.  ferieant  Pemoerto?!  what  court 
moved,  that  this  court  would  enter  judgment  for  tlie  plaintiff;  for  (^^"  ^"t"  "-^^ 

D  -1  ^  judament  of 

judgment  ;,4f,i. 
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judgment  ought  to  be  entred,  and  that  ought  to  be,  either  by  thio 
court,  or  the  houfe  of  lords ;  but  the  houfe  of  lords  cannot  enter 
judgment,  becaufe  tliey  have  only  the  tranfcript  of  the  record, 
therefore  this  court  of  King's  Bench  ought  to  do  it,  ne  deficerct  jn- 
Jlit'ia.  And  they  compared  it  to  the  cafe  of  Faldo  merf.  Ridge, 
7\'h.  74.  where  upon  judgment  in  B.  R.  for  the  defendant  in  tref- 
pafs  error  was  brought  in  the  Exchequer  chamber,  and  the  firft 
judgment  was  reverfed,  and  upon  the  record  returned  ///  B.  R.  the 
court  there  gave  judgment,  that  the  plaintiff  fliould  recover;  other- 
wife  they  fnd,  that  the  law  would  be  defedtive ;  and  a  precedent 
was  fliewn  in  Jf'iiicbcombc's  cafe,  38  Eliz.  where  the  fame  courfe 
was  taken. 

The  record  it-  But  by  Helt  chief  juflice,  The  houfe  of  lords  have  in  judgment 
felf is  removed  of  law  the  true  rccord  before  them,  and  not  the  tranfcript  j  for  the 
into  the  houfe  ^^'^^  ^^  error  fays,  rccordian  ct  proccjj'um,  and  not  tranfcriptum. 
of  lords  by  And  he  took  this  diverfity  ;  if  ejedlment  is  brought  in  B.  R.  arid 
error.  upon  fpecial  verdidl  judgment  is  given  for  the  defendant,  if  upon 

When  the  ex-  error  in  the  Exchequer  chamber  this  judgment  be  reverfed,  the 
chamber  (hall  Exchequer  chamber  fliall  enter  the  new  judgment  for  the  plaintiff; 
enter  the  new  but  if  it  had  been  given  i?!  B.  R.  for  the  defendant  upon  demurrer, 
judgment  ^.wd  this  judgment  reverfed  in  the  Exchequer  chamber,  the  King's 
uponrevera  .  g^j^^j^  ^^jj  goiter  the  new  judgment  for  the  plaintiff;  becaufe  the 
Exchequer  Exchequer  chamber  could  not  award  a  writ  of  inquiry  of  dama- 
potTwaTa"'  ges.  He  faid  further,  if  judgment  be  firfl  given  for  the  plaintiff, 
writof  inqui-  and  this  judgment  be  reverfed  upon  error,  the  defendant  is  in  Jlatu 
^yofdama-  ^^^^^^  jjj^j  there  he  has  no  need  to  enter  a  new  judgment.  But 
^^'  when  judgment  is  given  firft  for  the  defendant,  and  this  is  rever- 

fed upon  error,  a  new  judgment  ought  to  be  entred,  to  put  the 
plaintiff"  in  polfelTion  of  that  which  he  demands.  And  it  was  ad- 
judged by  all  the  court  in  the  principal  cafe,  that  the  King's  Bench 
cannot  enter  the  new  judgment  for  the  plaintiff;  becaufe  when  the 
King's  Bench  had  given  judgment  upon  the  original,  it  had  wholly 
executed  its  authority,  fo  that  it  could  do  no  more.  And  there  is 
no  precedent  that  ever  the  King's  Bench  did  enter  a  new  judgment 
upon  a  reverfaj  in  parliament  of  a  judgment  given  in  B.  R.  And 
afterwards  upon  application  to  the  houfe  of  lords  they  gave  the 
new  judgment,  as  Holi  chief  juflice  reported  ///  B.  R,  Mich, 
8  PFilL  1696. 


Rex  8c  Regina  i-erf.  Knoilys. 


j;cq.'  '  A  N  indiftment  was  found  at  Hicks's  Hall  againft  the  defendant 
Skin.  336.  ^^~\  by  the  name  of  Charles  Knolhs  Efq;  for  the  murder  of  cap- 
s.^c.'  Comb,  ^^i"  La'-sjon  (who  had  married  the  fifler  of  the  defendant)  and  this 
273.  indictment 

2  Salk.  451. 
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indidlment  was  removed  by  certiorari  into  the  King's  Bench,  where 
the  defendant  pleaded  a  r/iif/wincr  in  abatement,  viz.  that  JVilliam 
Knollys  vifcount  Wallingford  by  letters  patent  under  the  great  feal 
of  Ez/g'/i^W  (which  he  produceth  in  court)  bearing  date  the  i8th 
day  oi  AuguJI  2  Car.  i.  was  created  earl  oi  Bajibury,  to  have  and  to 
hold  the  dignity  to  him  and  the  heirs  male  of  his  body  lawfully 
begotten,  &c.  that  JVilliam  had  ifllie  Nicolas,  who  fucceeded  JVil- 
Ham  in  the  dignity,  from  whom  the  dignity  defcended  upon  the 
defendant  as  fon  and  heir  to  Nicolas ;  et  hoc  paratus  ejl  verijicarey 
Cr.     The  Attorney  General  replies  to  this  plea,  that  the  defendant 
upon  the  thirieenth  of  December  4  Will.  &  Mar.  preferred  a  peti- 
tion to  the  houfe  of  peers  then  in  parliament  affembled,  that  he 
might  be  tried  by  his  peers,  and  that  after  long  confiderations  and 
debates  the  houfe  of  peers  difmifled  his  petition,  fecimdum  legem 
variinmejiti ,  and  difallowed  his  peerage,  and  made  an  order,   that 
the  defendant  flaould  be  tried  by  the  courfe  of  the  common  law,  &c. 
To  this  replication  the  defendant  demurred,  and  the  Attorney  Gene- 
ral joined  in  demurrer.     And  after  divers  arguments  at  the  bar  by 
Sir  Edward  Ward  Attorney  General,  Sir  'Thojnas  'Trevor  Solicitof 
General,    Sir  William   Williams  King's  counfel,  for  the  King  and 
Queen,  and  by  Serjeant  Pemberton,  Serjeant  Levinz,  and  Sir  Bar- 
tholomeiv  Shower  for   the  defendant,   this  day,   viz.  the   20th  of 
^une  the  court  of  Kin'gs  Bench  in  folemn  arguments  at  the  bench 
unanimoufly  gave  their  opinions   for  the  defendant.     But  becaufc 
the  reafons  of  Sir  Samuel  Eyre,    Sir  Giles  Eyre,  and  Sir  William 
Gregory  juflices,  were  comprehended  in  the  argument  of  my  lord 
chief  juftice  Holt,  I  have  omitted  them  here,  to  avoid  repetition, 
and  have  only  colle<5led  here  the  following  imperfedt  notes  of  his 
moft  excellent  argument. 

He  faid  at  the  beginning,  that  fince  this  cafe  was  of  fo  great  im- 
portance, that  in  fome  manner  all  the  nobility  of  England  had 
fome  concern  in  it,  and  fince  this  cafe  had  given  occafion  to  many 
debates  in  the  houfe  of  Lords,  and  fince  there  were  many  perfons 
of  great  quality,  who  had  made  refleftions  upon  the  judges  of  the 
King's  Bench,  for  not  having  before  this  time  brought  the  defen- 
dant to  his  trial ;  he  hoped  that  the  audience  would  give  him 
their  pardon,  if  he  examined  the  queftions  hereafter  arifing  a  little  . 
at  large. 

In  this  cafe  (he  fxid)  two  queftions  would  arife, 

1 .  If  the  plea  be  good  ? 

2.  Snppofing  It  to  be  ^o.  If  the  replication  confcfles  and  avoids 
the  plea? 

2  To 
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To  the  plea  (he  faid)  the  council  for  the  king  had  taken  three 
exceptions. 

1 .  That  it  does  not  appear  that  Banbury  is  in  England. 

2.  That  Mr.  Knollys  ought  to  have  averred,  that  he  is  umis  pa- 
riiim  7'egni  Angl'uc^  for  it  may  be  that  lie  is  an  carl  of  Ireland,  or 
of  Scotland,  and  then  he  has  not  any  title  to  be  tried  by  the  lords 
in  this  realm. 

3.  That  he  ought  to  have  concluded  his  plea  with  front  patct 
per  rccordum,  or  ought  to  have  produced  a  writ  to  certify  tha  the 
was  earl  of  Banbury.  F.N.B.  247.  b.  Reg.on'g.  287.  i  Cro.  201^, 
Lord  Savil's  cafe.  Baron  or  not  baron  being  triable  by  record. 
22  y^/Ji/l'  24.     Br.  Jjjize  240. 

To  give  anfwers  to  thefe  obie(ft:ions  more  effedually,  he  thought 
it  much   to  the  purpofe  to  conJider,  what  an  earldom  was  ori^i- 
lii  what  an     nally ;  and  he  fxid,  that  an  earldom  confilled  in  three  things  here- 
tofore. 


earldom  con 


1.  In  dignity. 

2.  In  office. 

3.  In  divers  pofleffions. 

Dignity  of  an      As  to  the  lirft,  before  the  time  of  Edivard  3 .  there  were  but 
earl  how  ere-  [wq  titles  of  nobility,  '^.nz.  earls  and  barons.     Barons  were  origi- 
nally  created  by  tenure,  afterwards  by  writ ;  and  laftly,  Richard  2. 
in  the  eleventh  year  of  his  reign,  by  letters  patent  under  his  great 
feal  created  '^ohn  Beauchamp  of  Holt  baron  of  Kiddcrminfter,  and 
left  a  precedent,  which  all  his  fuccelTors  have  followed  down  to  this 
time.     1  InJ}.  1 6.  b.     But  earls  were  always  created  by  letters  pa- 
Cafes  in  par-  tent.     The  emprefs  Maud  created  Milo  of  Gloiicejler  earl  of  Here^ 
liament  5.     j^^^  j^y  j^^^.  jj^ttej-g  patent.     Beld.  titles  of  honour  536. 

Office  of  an        As  to  the  fecond,  an  earldom  confifted  in  office,  for  the  defence 

earl  may  be    ^f  tj-jg  King  and  realm.     Bra£l.  li.  i.  cap.  8.     Earls  {co7nites\  had 

'        not  their  denomination  from    the  county,  but  a  comitando  regetn, 

9  Co.  49.     And  becaufe  it  is  an  office,  it  may  be  intailed  within 

JVeJim.  2.  cap,  i.    7  Co.  33,  34.  Nevil's  cafe;  and  although  the  fta- 

tute  26  Hen.  8.  cap.  13.  had  never  been  enafted,  an  earldom  had 

Forfeitable,    been  fubjedl  to  forfeiture  by  the  committing  of  high  treafon.     7 

Co,  34.  a. 

As 
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As  to  the  third,  an  earldom  confifted  in  rents,  poflefHons,  &c.  PoffcSons. 
h'dt  in  procefs  of  time  they  decreafed  to  20/.  per  ar2numy  and  ne- 
vertheless the  heir  fhould  pay  ico/.  relief  within  JTiiTg'w^  G^^r/^  ; 
but  at  this  day  it  confifts  only  in  dignity  and  office,  which  extend 
over  all  the  land. 

2.  He  confidered,  that  the  great  feal  in  Etiglattd  h  appropriated  p^^^' '^"l  "^^ 
to  this  realm,  and  that  which  is  done  under  it  ought  to  bear  rela-  jgain,. 
tion  to  England,  arni  to  no  other  place.     If  the  King  of  England 

before  the  conqueft  of  IreLind  had  by  letters  patent  conferred  a  title 
of  honour,  the  patentee  fliould  have  been  an  Englifli  peer.     It  h  The  King 
true  that  the  King  may  create  an  Irijli  earl  under  the  EngliJJj  great  "T^y  "^^^^  ^^ 
•feal.     Seld.  tit.  of  honour  694,     Prynne's  Aniniadverfions  316.    but  d'enhe  great 
then  there  ought  to  be  expref3  words;  for  where  by  the  prerogative feai of frg- 
a  fpecial  adt  is  done,  there  ought  to  be  exprefs  words,  and  it  fliall  ""  \ 
-not  be  taken  by  implication.     And  farther,  an  adl  of  parliament  (j,!,"iYot^be  la- 
fliall  not  extend  to /rt'/^W,  unlefs  it  be  particularly  named.     And  km  by  impU- 
therefore,  to  intend  the  defendant  in  this  cafe  to  be  an  Irifi  peer  is  ""°"- 
foreign,  and  ought  to  be  rejedled.  ^^Tll^o 

Ireland  without  naming  it.     Intendment. 

3.  He  was  of  opinion,  that  the  place  from  whence  the  patentee  riace  of  title 
takes  his  title  is  not  necefliirily  to  be  in  England;  nor  in  reality  is  there  "°'  neceiFary. 
any  neceffity,  that  there  be  any  place,    yllbeinarle  is  not  within  Eng- 
land, and  neverthelcfs  at  the  time  of  the  making  of  Magna  ChartA 

there  was  an  earl  of  that  title,  and  there  have  been  dukes  who  have  Cafes  in  par- 
born  that  title  very  lately.     A  man  was  an  earl,  and  he  had  no  ''^'"*"'  -• 
county.     Scld.  tit.  of  honour  696.    39  Ed.  3.  35.     Rot.  6  Edw.  3.  fj'„ty.'"'°"' 
n.  16.  in  the  Toirer.     He  faid,  that  he  had  often  made  inquiry,  if 
there  were  any  fuch  place  as  Rivers,  but  he  had  never  been  able  to 
find  any  fuch  place,  only  that  it  was  the  name  of  the  earls  of  De- 
■vonjhire  in  the  time  of  King  Stephen.     Here  is  then  a  fufficient  an- 
fwer  to  the  firfl  objedion  to  the  plea ;  for  if  in  the  creation  of  an 
carl  the  place  is  not  necelTary  (as  by  what  he  had  been  faying  it  is 
apparent  that  it  is  not)  it  was  not  necefTary  nor  material,  to  make 
an  averment,  that  Banbury  is  within  England;  but  the  defendant 
being  heir  to  William,  who  was  created  earl  of  Banbury  under  the 
great  feal  of  England,  fliall  be  an  Engli/Jj  peer. 

As  to  the  fecond  objcdion  to  the  plea,  that  the  defendant  ought 
to  have  averred,  that  he  is  unus  pariiim  regni  Anglits,   he  anfwcr- 
-ed,  that  what  is  apparent  has  no  need  to  be  averred;  but  that  lie  That  which 
is  an  earl  appears  by  the  letters  patent  which  he  hath   produced,  "FP^^^'j  ^J^''^^ 
and  then,  that  he  mufl  be  of  England,  is  fufficitntly  dcmonftrated  aveircd. 
by  what  goes  before.     Befides  tliat,    he  does  not  plead  this  plea 

E  here, 
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here,  to  make  a  right  or  title  to  the  earldom  of  Banbury,  but  only 
Mifnomer  by  Way  of  jmjnotuer  in  abatement  of  the  indidment ;  and  that  mif- 
abates  mdift-  j^Qfyigf  js  a  good  plea,  fee  2  /«//.  595.     If  a  knight  be  indicted  by 

the  name  of  efquire,  the  indidlment  fnall  abate. 


ment. 


The  third  objedion  to  the  plea  was,  that  the  defendant  ought 
Baron  or  not,  to  have  Concluded  his  plea  with  prout  patet  per  recordum,  baron  or 
triablebyre.   ^Qt:  baron  being  triable  by  record.     22  AU'.  24.      Br.  AJJif.  240. 

35  Hen.  6.  46.    6  Co.  53.  a.  Coiintefs  of  Rutland'^  cafe,    9  Co.  31.  a. 

Or,    2.  He  ought  to  have  produced  a  writ  out  of  Chancery,  to 

certify  the  defcents,  and  that  he  is  earl  oi  Banbury.    F.  N.  B.  247. 

b.  Reg.  orig.  287.      i  Cro.  205. 

Peerage  how       As  to  the  firft  part  of  this  objedion,  he  confeffed,  that  if  the 
triable.  peerage  of  the  defendant  had  been  created  by  writ,  it  had  then  been 

triable  only  by  record,  and  it  had  been  a  fatal  exception  ;  but  let- 
ters patent. may  be  pleaded  and  fliewn  to  the  court  (as  in  this 
cafe  is  done)  and  they  cannot  be  queftioned,  but  by  pleading  non 
concejfu ;  and  therefore  in  this  cafe  there  cannot  be  any  fuch  ifTue 
as  baron  or  not  baron  ;  moreover  there  being  defcents  here,  which 
are  mere  matters  of  fad,  and  triable  only  by  the  country,  fuch 
conclufion  had  been  ill;  becaufe  it  cannot  appear  by  the  record,  if 
Nicolas  was  the  fon  of  William,  or  Charles  the  fon  of  Nicolas, 
And  the  books  of  22  Ajjif.  24.  Bro.  AJJif.  280.  ought  to  be  un- 
derflood  of  peerage  created  by  writ,  for  there  was  no  baron  created 
by  letters  patent  until  the  eleventh  year  of  King  Richard  2.  There 
is  alfo  nobility  gained  by  marriage,  and  this  is  triable  by  jury. 
6  Co.  5  5. 

Writ  out  of        And  as  to  the  fecond  part  of  this  objedion,  that  the  defendant 
Chancery  to    ^^rrht  to  have  oroduced  a  writ  out  of  Chancery,  &c.  he  anfwered, 

certify  peer-       ,   ^      ,     ^  ^  ,  .  .  ,/',..,  ' 

age.  that  thele  are  only  cautionary  writs,  and   writs  or  privilege,    and 

were  not  of  neceffity  but  for  expedition.  And  fuppoling  that  the 
defendant  might  have  had  one,  yet  it  is  no  confequence,  that  the 
omifTion  of  it  fhall  be  a  determination  of  his  peerage.  And  further, 
in  all  the  precedents  cited  on  the  other  fide,  there  were  no  letters 
patent  pleaded  (as  in  our  cafe)  fo  that  it  could  not  appear  to  the 
court,  without  fuch  writ,  that  the  party  was  a  peer.  So  that  he 
was  of  opinion  (and  all  his  brothers  agreed  with  him  in  all  thefe 
points)  that  the  plea  was  very  good. 

The  queflion  then  will  be,  if  the  replication  confefTcs  and  avoids 
the  plea  ?  which  is  in  eifed,  if  the  defendant  is  concluded  from 
his  peerage  by  this  order  of  the  houfe  of  lords:  And  he  was  of  opi- 
nion, that  he  was  not  for  four  reafons, 

1.  Becaufe 
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1.  Becaufe  this  order  was  not  a  judgment  by  parliament.  Order  by  the 

houfe  of  peers 

2.  Admit  that  it  was  a  judgment,  yet  of  an  original  caufe  the '^^  °^  ^y^''  ^^1 
houfe  of  lords  has  no  jurifdidiion.  iiamenc. 

3.  There  was  no  plea  depending  in  the  houfe  of  lords  concern- 
ing the  right  of  the  earldom  of  Banbury. 

4.  There  is  not  here  any  judgment  to  bar  him  of  his  title. 

As  to  the  firfl,  he  faid  that  the  parliament  confifted  of  the  King,  Of  whit  the 
the  lords  fpiritual  and  temporal,  and  the  commons.     The  judicial  P"''^">«"^ 
power  is  only  in  the  lords,  but  legally  and  virtually  it  is  the  judg-  judjcjai  pow- 
ment  of  the  King  as  well  as  of  the  lords,  and  perhaps  of  the  com-  er  in  whom, 
mons  too.     Ryl.  pi.  pari.  124,  145,  184,  195,  198.     Writs  of  er- Error  in  par- 
ror  to  remove  records  out  of  the  King's  Bench  into  the  houfe  of ''^"^"'• 
lords  run,  coram  nobis  in  prcefens  parliamentutji ;  but  in  this  fuppo- 
fed  judgment  the  King  is  excluded.     If  one  may  give  credit  to  an 
old  advocate,  Flcta,  cap.  1 7.  he  fays,  that  all  matters  of  authority  JufTdiaion  is 
and  jurifdidtion  are  derived  from  the  King.  thTkLe  '°°* 

The  houfe  of  lords  has  a  double  authority,  as  the  parliament,  The  houfe  of 
and  the  courfe  of  the  houfe ;   between  which  we  mull  diftinguiOi  P«*"  ^^''  ^ 
by  their  ftile.     And  their  proceedings  are  of  difterent  effeds  in  law;  ^ty, 
for  journals  are  not  records  of  parliament,  and  therefore  we  cannot  journals  are 
take  notice  of  them.     Hob.  no.  not  records, 

and  B.  ^.can- 
not take  notice  of  them. 

Judgments  ought  alfo  to  be  given  in  their  proper  flile ;  and  judgment  gi. 
therefore  if  the  King's  Bench,  which  is  held  coram  rege,  enter  ^'«^"  ^y  the  ju- 
judgment  by  the  juftices  of  the  King's  Bench,  it  is  void.  But  in  ,  '"^  °  "  '' 
the  principal  cafe  there  is  no  mention  made  of  the  King  ;  therefore 
this  judgment  is  not  given  in  the  proper  ftilc,  as  appears  by  what 
has  been  faid  before. 


void. 


As  to  the  fecond  he  faid,  thaPthe  houfe  of  lords  has  no  jurif-  The  peers 
didlion  in  an  original  caufe,  becaufe  that  fupreme  court  is  the  lafl:  dfafon°ot"oli- 
refort.     Befides,  that  for  the  mod  part  original  caufes  are  mixed  ginal  caufcs. 
with  matter  of  fid;,  and  it  is  unworthy  of  fo  fupreme  a  court,  to  Cannot  try 
try  matters  of  fad,  for  which  reafon  error  of  fad  in  B.  R.  muft  of  "'"""' '"'''^• 
••neceflity  be  brought  before  the  fame  judges  of  B.  R.  ^^KR.Sin 

E.R. 

2.  If  the  parliament  took  conufance  of  original  caufes,  the  party 

would-  lofe  his  appeal,   which  the  common  law  indulgeth  in  all 

cafes,  for  which  reafon  the  parliament  is  .kept  for  the  laft  refort;  and 

2  caufes 


1 6  Term.  Trin.  6  Will  &  Mar 

caufes  come  not  there,  until  they  have  tried  all  judicatories,  With- 
^"1/5' ^^T  ^"  ^^^^^  ^°"''  y^^^^  judgment  was  given  agamft  the  earl  oi  Macclef- 
'''  ^  '  field  m  the  exchequer,  he  brought  error  in  the  houfe  of  lords,  and 

tJie Exchequer  the  queftiou  vi'as,  if  by  the  31  Ednv.  3.  the  Exchequer  chamber 
lies  not  imme-  ought  not  to  interpofe.  And  adjudged  that  dt  ought,  and  the 
itmii"  ^'''  ^"^  abated.     4  Injl.  21.     The  cafe  of  the  bifliop  of  Norwich,  to 

the  fame  purpofc. 

3.    He  was  of  opinion,  that  this  dignity  differed  not  from  an 

original  eftate  at  common  lav/,  for  it  was  granted  under  the  great 

feal  of  England,  and  therefore  defcendible  according  to  the  courfe 

of  the  common  law;  and  it  was  at  common  law  an  eftate  in  fee 

Nibble '"*     ^i"''ple,  but  fince  JVejlm.  2.  cap.  2.  it  is  an  efiate  tail,     J  Co.  34. 

Patentee  di-    ^^^  ^^  ^'^^  patentee  be  difturbed  of  his  dignity,  the  regular  courfe 

Jlurbed  ought  js  to  petition  the  King,  and  the  King  indorfes  it,  and  fends  it  into 

Kn^''i?"  '''^  ^'^^  Chancery,  or  the  houfe  of  peers.     St.  prer.  72.     22  Edw.  3.  5. 

"'      ■      L.  S^cint.  Edw.  8.  117.  for  the  lords  have  no  power  to  judge  of 

peerage  unlefs  it  be  given  to  them  by  the  King.      1 1  Co.  Delaware's 

Peer  cannot  be  j,^^j,_     j^^jj^^  q5_     For  as  uo  peer  can  be  Created  without  the  Kin*'s 

created  wiih-  /-i-ir-ri  l? 

out  the  King,  conlent,  who  is  the  fountain  or  honour,  no  more  can  any  be  de- 
graded without  his  confent.  And  an  ordinance  of  the  houfe  of  peers 
cannot  confer  peerage.     "Jones  1 04. 

Peers  have  ju-      'pj^g  houfe  of  peers  (he  agreed)   has  jurifdidion  over  its  own 

thei^own"^^"^  niembers,  ^  Injl.  15,   363.    and  is  a  fupreme  court;  but  it  is  the 

members.       kw  which    hath  inverted  them    with  fuch  ample   authority,  and 

therefore  it  is  no  diminution  to  their  power  to  fay,  that  they  ought 

to  obferve  thofe  limits  which  this  law  hath  prefcribed  for  them, 

which  in  other  refpeds  hath  made  them  fo  great. 

Cafe  of  lords        The  precedents  which  Mr.  Attorney  General  hath  cited  are  not 
M.jmitjoy,  Bel-  to  this  purpofc.     That  of  the  lords  Mouutjoy,   Bellafys,  and  Love- 
Lo'v'eUe.        ^"^^  1328  was  matter  of  privilege.      The  lord   Moimtjoy   claimed 
precedency  in  the  houfe  of  peers  of  the  lords  Lovelace  and  Bellajys, 
being  created   5  June,    3  Car.  1 .  baron  of  this  realm  by  letters  pa- 
tent, in  which  there  was  a  claufe  to  precede  the  two  other  lords, 
for  which  he  petitioned  the  ho#fe  of  lords,  but  they  would  not  al- 
How  the  king  \q^^  [[  (q  j^Jj^^  .    Pq,.  although  the  King  might  give  precedency  by 
ceden^c).'^  ^^^  the  common  law,  neverthelefs  in  this  cafe  he  wa-s  bound  by  the  1 1 
Hen.  8.  cap.  10. 

The  cafes  of  the  lords  Pembroke,  Stamford,  and  Mohirn,  were 
only  petitions  by  them  for  a  trial  by  their  peers.  If  a  peer  com- 
mits treafon,  ^c.  he  ought  to  be  tried  by  his  peers,  and  therefore 
it  is  decent  to  fubmit  his  trial  to  them,  but  he  does  not  -by  that 
fubmit  his  title  to  his  peerage ;  befides  that,  if  the  peers  make  an 

order 


1  erm.  Irin.  6  Will.  &  Mar.  17 

order  ^hat   the   petitioner   ftiall  be  tried  by  his   peers,    and  they  Although  the 
make  an  addrefs  to  the  King  to  make  a  high  fteward,  the  King  fhe  K^ngTo'' 
may  chufe  whether  he  will  or  no,    notwithftanding  their  order  mske  a  high 
and  addrefs.     'ilnll.  -ii.  ^t'^.^xi,  he 

•J     •'       "^  may  refufe. 

.  .  See  Co.  L.  74.- 

The  cafe  of  the  lord  Preftrm  is  lefs  to  the  purpofe,  for  his  patent  b. 
was  void,  being  made  by  King  James  2,  after  the  revolution. 

The  cafe  of  James  Percy  was  alfo  a  cafe  of  privilege. 

So  that  there  is  no  precedent  to  warrant  the  proceedings  in  tliis 
cafe.  Therefore  he  concluded  this  point,  that  the  cafe  coming  be- 
fore the  lords  originally,  all  proceedings  were  cora}?t  non  judice^  for 
they  have  not  jurifdidion  of  an  original  caufe ;  but,  as  is  before 
fhewn,  it  might  have  been  brought  before  the  lords  regularly,  and 
then  their  determination  had  been  final. 

3.  Concerning  the  right  of  the  earldom  oi  Ba^ibury  there  was  The  right  of 
no  plea  depending  before  tlie  houfe  of  lords ;  for  the  defendant  ^^^  '"'*  **' 
did  not  petition  to  enjoy  the  earldom,    but  fuppofed  himfelf  in  lor^s. 
poflefllon. 

4.  There  is  not  here  any  judgment  to  bar  the  defendant  of  his  Judgment 
title  to  the  earldom;  for  no  court  can  give  judgment  in  a  caufe"""°'''^  l"  * 
not  depending,  or  which  comes  not  in  a  judicial  method  before  pending, 
that  court ;   but  here  it  is   proved   by  what  he  had  been   fayinc^, 

that  the  title  of  the  earldom  was  not  in  queftion  before  the  peers. 
If  trefpafs  be  brought  for  a  trefpafs  done  in  the  land  belonging  to 
a  houfe,  and  it  appear  at  the  trial  that  the  plaintiff  hath  no  title  to 
the  houfe,  yet  the  court  cannot  give  judgment,  to  put  the  party 
out  of  pofl'eflion  of  the  houfe. 

2.  A  judgment  ought  to  be  compleat  and  formal.     Therefore  if  Judgment 
quo  If  arrant  0  be  brought  for  ufurpiiig   royal   franchiles,    the   court  °"S'^'' *° '"^ 
give  their  opinion  that  the  defendant  hath  no  title  to  them  ;  unlefs  °™^ '     . 
they  proceed  and  fay,  nt  abinde  excludatur,   it  avails  nothing.     In  r,v;l^r"v:r" 
the  fame  manner  in  the  cafe  between  ZrW  and  Hall^  2  Cj-o.  284.  without  »/•/.* • 
where  in  debt  upon  bond  the  defendant  pleaded  acquittal  bv  vcrdicl"'*  '•■y,''''"'''''' 
in  another  action  upon  the  lame  bond,  and  t'le  entrv  upon  the  ver- 

difl  was,  that  the  defendant  fliould  recover  damages  againfl  the 
plaintiff,  et  quod  cat  inde  fine  die,  and  becaufe  there  was  no  mdo-- 
mcnt  quod  qucr ens  nil  capiat  per  brei}e,  it  was  adjudged  ill. 

3.  DifmifHon  is  no  judgment  in  a  court  of  law.  Dii'mifTion  is 

rot  a  jijcg- 
.  tiient. 

F  And 


iS 
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And  as  to  the  objedion,  that  the  judgment  was  faid  to  be  given 
fecundum  legem  parliamenti ,  which  the  defendant  by  his  demurrer 
hath  confefTed ; 


that  which 
comes  before 
them. 

Hinion  verf. 
Evelin, 
Carth.  137. 
I  Show.  99, 
Filing  an  ori 
ginal  againft  a  ^k 
parliament        ''"^"^ 


Demurrer  He  anfwered,   I,  That  a  demurrer  confefTes  only  matter  of  facfT, 

conieiies  fa  .  ^^^  ^j^^j.  ^^}^^  when  it  is  Well  pleaded,  but  it  never  confefTes  mat- 
ter in  law.     PIoivJ.S^.     5  Co.  96. 

Lex  pariia-  2.  hex  farltameiit'i  is  to  be  regarded  as  the  law  of  the  realm ;  but 
menti  is  the  fuppofing  it  to  be  a  particular  law,  yet  if  a  queftion  arife  deter- 
land°  '  ^  minable  in  the  King's  Bench  the  King's  Bench  ought  to  determine 
.B.J?,  ought  it-  Dyer  60.  14.  Car.  2.  C.  B.  Binion  verf.  Evelin.  The  filing 
to  determine  an  original  againfl:  a  member  of  parliament  was  adjudged  no  breach 
of  privilege.  If  a  Man  be  committed  by  parliament,  and  the  par- 
liament is  prorogued,  the  King's  Bench  will  grant  a  habeas  corpus. 
The  common  law  then  does  not  take  notice  of  any  fuch  law 
of  parliament  to  determine  inheritance  originally.  If  there  is 
any  fuch,  it  ought  either  to  be  by  adl  of  parliament,  and  there 
is  no  fuch  ad:;  or  it  ought  to  be  by  cuftom,  and  no  more  is 
any  fuch  cuftom.  But  if  inheritance  fliall  be  originally  de- 
man  IS  no  terminable  in  parliament,  where  the  parliament,  viz.  the  houfe  of 
breach  of  pri-  peers,  hath  no  jurifdiftion,  the  peers  would  have  an  uncontroulable 
„  ^  '  ..  power,  et  iibi  jus  ejl  vagiim,  res  eft  mifera.  For  which  reafons  he 
grant  habeas  was  of  opinion,  that  judgment  ought  to  be  given  for  the  defendant. 
corpus  to  a  And  accordingly  with  the  concurrence  of  all  the  other  judges  for 
man  commit-    j     ^        reafons  the  indidtment  abated. 

ted  by  pirlia- 
ment  afcer 

prorogation.  Note,  that  this  judgment  was  very  diftaftful  to  fome  lords, 
and  therefore  Hilary   term    1^97.     9  JVill.  3.  the   lord    chief  ju- 

Lord  Heirs    ^j^g  jj^jf  ^^g  funimoned  to  give  his  reafons  of  this  judgment  to  the 

ihci  o(  B.R.  houfe  of  peers,  and  a  committee  was  appointed  to  hear  and  report 
them  to  the  houfe,  of  which  the  earl  of  Rochejler  was  chairman. 

See  Cafes  m  g^j-  ^\^q  chief  juftice  Holt  rcfufcd  to  give  them  in  fo  extrajudi- 
cial a  manner.  But  he  faid,  that  if  the  record  was  removed  be- 
fore the  peers  by  error,  fo  that  it  came  judicially  before  them,  he 
would  give  his  reafons  very  willingly ;  but  if  he  gave  them  in  this 
cafe,  it  would  be  of  very  ill  confequcnce  to  all  judges  hereafter  in 
all  cafes.  At  which  anfwer  fome  lords  were  fo  offended,  that  they 
would  have  committed  the  chief  juftice  to  the  Tower.  But  not- 
vvithfl-anding,  all  their  endeavours  vanifhed  in  fmoak. 
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Sir  John  Holt  Chief  Jufiice, 

Sir  William  Gregory! 

Sir  Giles  Eyre  IJuflices  of  B.  R. 

Sir  Samuel  Eyre         j 

Memorandim^  At  the  beginning  of  this  term  Sir 
Robert  Atkins  lord  chief  baron  of  the  Exche- 
quer refigned  his  office  of  chief  baron. 

yohn  Hawks  Efq ;  of  Lincoln  s  Inn  was  laft  vaca- 
tion made  King's  counfel. 


•  Sir  Wilfred  Lawfon  verf.  Story. 

IT  is  enaded  by  the  ftatute  2  Will  &  Mar.  fef.  i.  cap.  5.  that  S.  C.  Skin. 
upon  any  pound-breach  or  re/cons  of  goods  diftrained  for  rent,  5,55-^ 
the  perfon  grieved  fhall  have  a  fpecial  adion  upon  the  cafe  sailc.  205. ' 
and  recover  treble  damages  and  cofts  of  fuit  againll  the  offen-  Treble  Cofts 
ders,  &c.     Now  the  queftion  upon  a  motion  was,   whether  the  °^/- '^J'^- ^ 
cofts  fhould  be  trebled  in  fuch  adlion  as  well  as  the  damages  ?  And  cap[\  (ox 
Mr.  Northcy  for  the  defendant  argued  that  they  (hould  not ;  becaufe  pound  breach, 
that  at  common  law  the  word  damna  included  as  well  damages  as  ^'  ^''*"  ^'  ^^' 
cofts,  and  therefore  if  the  ftatute  had  given  treble  damages  without .  inft.  z%. 
more  faying,  the  cofts  had  been  treble  alfo.     But  now  when  the  •  Stra.  50. 
parliament  inferts  the  word  cofts  after  the  word  damages,  it  fliews  ^    "'  ^' ''' 
that  it  was  not  their  intent  that  cofts  fliould  be  included  in  the  word 
damages,  for  then  it  had  been  in  vain  to  infert  the  word  cofts ;  but 
it  was  their  intention  to  make  a  diftindlion  between  the  cofts  and 
damages.     And  by  the  omiflion  of  the  word  treble  when  the  cofts 
are  fpoken  of,    it  is  apparent  that  it  was  their  intent  that  the  partv 

ftiould 
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fliould  recover  treble  damages,  but  only  fingle  cofls.  Sed  mn  allo- 
catur. For  per  curiam  the  word  treble  fliall  be  referred,  as  well 
to  the  word  cofts,  as  to  the  word  damages.  And  therefore  it 
was  adjudged  that  the  cofts  fliould  be  treble  alfo. 

Camphill  vei-f.  St.  John. 

Intr.  7rin.  6  Will.  ^  Mar.      Rot.  55  r. 

S  C.  Comb.  ''Y'Rc'Ucr  of  a  box  rt  ducmtls  imciis  argent'i,  Aughce  plate,  Cic. 
s°C  Salk.  "^^^  defendant  demurred  to  the  declaration,     The  plaintiff  de- 

2ig.  murred  to  the  demurrer  of  the  defendant,  and  the  defendant  joined 

Trover  pro^  \^  demurrer.  Exception  was  taken  to  the  declaration,  that  it  was 
argeiiti.  An-  Uncertain,  becaufe  it  hath  not  fpecified  what  fort  of  plate,  &c.  {o 
glice  plate,  that  the  defendant  cannot  defend  himfelf  if  the  plaintiff  fl-iould 
good.  bring  another  adlion  againft  him  for  the  fame  plate,  by  pleading  the 

Pro  2^0  pon-  recovery  in  this  adlion.  Scd  no7i  allocatur',  for  trover  pro  diiccntis 
ditibus  medi.  pojidcribiis  fncdicamcuti  hath  been  adjudged  good.  And  there  is 
Stile2Z4,264.  ■'^^''^  ^^  much  Certainty  as  there.  Then  Mr.  Northey  for  the  defen- 
dant took  exception  to  the  plaintiff^s  demurring  to  the  demurrer  of 
the  defendant,  when  he  ought  to  have  joined  in  demurrer,  fo  that 
Difcontmu-  here  is  a  difcontinuance,  for  which  he  cited  7''elv.  137,  138. 
ance.  j    Bro'iv7il.   103.  Alexander  I'erf.   Lamb.      Juftice  Giles  Eyre   faid, 

^  Keb  I  xq'  ^^^^^  '^^  doubted  whether  the  cafe  of  Alexander  and  Lamb  was  law 
as  to  the  point  of  the  difcontinuance  ;  but  all  the  court  was  of  opi- 
nion that  there  was  a  difcontinuance  here  in  the  principal  cafe. 

Wilfon  verf.  Law. 

S.  c.  4  Mod.  TTJJlfon  fued  an  appeal  of  murder  againft  'John  Law  for  the  mur- 
287. 290.       yy    ^gj.  Q^  Edward  Wilfon  brother  to  the  appellant.     And  the  ap-- 

tikm.  443.  ,,  ,  ^     •,  .  ,  ^'11  1  r 

Carth.  331.  peJlee  prayed  oyer  or  the  writ  and  return,  and  demurred  to  the 
1  Sa!k.  59.  writ,  return,  and  count,  and  pleaded  over,  not  guilty,  to  the  fe- 
Appeal.  lony.  The  appellant  joined  in  demurrer.  And  upon  divers  argu- 
s_c.  2  Salk.  nients  by  ferjeant  Tbompfon,  ferjeant  Levinz,  and  Mr.  Cartbeiv, 
Comb.  293.  o"  t'^^  P^rt  of  the  appellee,  feveral  exceptions  were  taken,  two  to 
Skin.  549.  the  return  of  the  writ,  four  to  the  count,  and  one  to  the  joinder 
in  demurrer. 


good. 


What  return        The  firff  exception  to  the  return  of  the  writ  was,  that  the  writ 
of  the  writ    commanded  the  flieriff,  i]uod  attacbics  J.  Law  ita  quod  habeas  cor- 
pus ejus,  &c.    And  the  return   was  in  thefe  words,  viz.  quod  at- 
cacbiare  feci,  which  was  not   (as  they  faid)  any  performance  of 
the  command  of  the  writ;  for  the  command  was  perfonal  to  the 
3  fheriff. 
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HierifF,  that  he  himfelf  fhould  attach  Law,  and  he  has  returned, 
that  he  hath  caufed  him  to  be  attached,  which  muft  be  intended 
by  fome  other  perfon.     And  fo  the  writ  is  not  purfued,  &c. 

But  to  this  exception  it  was  anfwered  by  the  court  and  adjudged,  Sheriff  is  not 
that  the  flieriff  is  not  bound  to  execute  fuch  fort  of  procefs  in  perfon,  cutTa^tuchr 
but  may  do  it  by  his  baihif.     Dyer  241.     2  Roll.  Abr.  457.    And  mentia  per- 
that  which  is  done  by  the  warrant  of  the  flierifF  is  done  by  the  ^^'^• 
fheriff  himfelf,  for  qui  facit  per  alium  facit  per  fe.     And  if  the 
fheriff  had  returned  attachiatus  eft,  it  had  been  good,  as  captus  e/l  ^"P""  'y?'s« 
is  a  good  return  of  a  capias.      Kitcbin  258.     For  if  there  is  the  f^^^^J^'"'" 
fubftance,    it   matters   not,  if  there   is   not  the   cxprefs   form,  as  Retu'm  of  the 
I  Hen.  6.  6.    Scire  facias  was  returned  fcire  feci  A.  without  faying  fubftance  is 
infra  nominat.  A.  but  becaufe  it  was  returned  virtute  breve  ^r<j^-"*"'' 
ili£li  prout  mihi  praccipitur,  it  was  adjudged  good. 

The  fecond  exception  to  the  return  of  the  writ  was,  that  the  flie- 
riff hath  returned,  ita  quod  corpus  paratem  habeo  iibicunque.  This 
word  ubiciinque  (faid  they)  has  vitiated  the  return,  for  it  is  altoge- 
ther uncertain,  nonfenfe,  and  impofllble. 

But  to  this  the  court  anfwered,    that   the  ubicunque  was  only 
furplufage,  and  that  the  return  was  good  enough  without  it.     That  Surpinfage 
furplufage  will  not  vitiate  an  indidtment  or  writ,  much  lefs  a  re-  '^"'"''jV!'"" 
turn  of  a  writ,  which  requires  not  fo  much  certainty,  and  which  ment.  or  writ, 
may  be  fometimes  fupplied  by  intendment.     3  Cro,  893.     2  Roll,  or  retamof 

—         -     -  vvrit 

Pc;?. 


Abr.  460.     I  Co.  121.  b.  Long'%  cafe.     But  juftice  Giles  Eyre  was  "''"^' 


of  opinion,  that  if  the  return  had  been  ill,  the  appearance  of  the  \Vnen appear- 
ance fliail  aid 
an  ill  return. 


appellee  would  not  have  aided  it ;  for  appearance  aids  when  the  ^""^^  '^^^"  ^"^ 


party  comes  in  and  pleads  to  iflue,  but  when  the  party  comes  and 
demurs  upon  the  procefs,  this  appearance  will  not  aid  any  defeds 
in  the  procefs.  i  Rol.  Abr.  780.  I  Buljlr.  i^z.  2  Cro.  284. 
Bradley  verf.  Banks,  Teh.  204.  But  as  to  this  the  other  judges 
gave  no  opinion. 

The  firft  exception  to  the  count  was  to  the  time,  for  the  fad  What  a  fuffi- 

was   laid  to  be  circa  horam  primam  poll  meridiem  ejufdem  dici ;  it  ^'^"^  <:ertamty 
,.  ,.        .       t  ^J      .        .         ••'■',  ,*        xn  the  count. 

was  objected,  that  this  circa  was  uncertain,  but  it  ought  to  have 
been  laid  precifely,  as  ad  horam  primam,  &c.  But  it  was  ad- 
judged, that  this  was  certain  enough,  for  the  law  does  not  bind  to 
a  minute. 

Another  exception  was  taken  to  the  count,  that  the    place  of 
the  wound  was  not  certainly  exprefied,  it  being  laid  to  hefiiperfu- 
J)erioretn  partem  ventris  juxia  pc6lus  in  medio  corporis,  Qc.     But 
this  exception  was  over-ruled,  for  it  cannot  be  more  certain. 

G  Anotlier 
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Another  exxeptlon  to  the  count  was,  that  it  is  not  averred  pofi- 
tively,  that  the  appellee  gave  the  mortal  w^ound,  for  it  is  faid,  * 
quod  percvjjit,  pupiigit,  et  inforavit^  dam  mortale  vulnus ;  io  that 
having  exprelTed  it  by  {dans)  it  is  but  by  way  of  recital ;  but  it 
ought  to  have  been  dedit,  and  that  had  been  a  pofitive  averment. 
Sed  non  allocator,  for  all  the  precedents  are  thus,  and  if  it  had  been 
dcdit  mortale  'uulniis  [per  Holt)  it  had  been  lefs  certain. 

Thevill  The  fourth  exception    to   the   count  was,  that  it  is    faid,  that 

''"^'!'.'°.5ln  Jof-'n  Law  murdered  Wiljhi  ^'i  D.  in  the  pariOi  of  St.  Giles,  and 
appeal,  where  lo  there  IS  no  inll  fliewn  where  the  fa6t  was  committed,  which  is 
the  murder     \\\^    for   the  ftitute   of  Glouccller    provides  that  the  "Ml  Ihall  be 

was.  /I  •'  ^ 

iJiewn. 

Butapariih         But  adjudged,    that  the  count  is  good  enough  notwithftanding 

^y^^^l'l"'"""^' that,  foraparifli  fliall  be  intended /r/;«fl/iza>  a  i;///,    i  /////.  134. 

b.  and  if  it  comprehends  more  vilh  than  one,  the  other  party  muft 

fliew  it.     And  therefore  in  this  cafe  the  parilh  of  St.  Gilei  fliall  be 

intended  a  vill,  and  fo  it  is  good. 

The  lafl  exception  was,  that  the  appellant,  by  joining  in  demur- 
rer quoad  brme,  &c,  and  then  quoad  placitum,  &c.  hath  divided 
that  which  the  defendant  hath  united,  and  fo  difcontinued  the 
whole. 

Demurrer  Is  a      But  it  was  anfvvered,  that  a  demurrer  is  properly  called  a  plea. 

^'**-  Co.  Intr.  80.     And  he  could  not  make  a  joint  reply  to  both.     For 

which  reafons  the  defendant  v/as  ordered  to  anfwer  over,  and  a 
day  was  given  for  his  trial ;  but  he  efcaped  out  of  prifon,  and  fled 
into  Scotland  his  own  country,  and  fo  evaded  juftice. 


"Wilfon  vsrf.  Bird. 

THE  fhip  was  libelled  againfl  in  the  admiralty,  for  that  the 
maftcr  being  taken  biy  a  French  privateer  had  ranfomed  the 
fhip  for  300  /.  and  had  fued  for  the  payment  of  it,  and  was  carried 
prifoner  to  Dunkirk,  and  the  money  was  not  paid,  ^c.  And  fen- 
tence  was  given  in  the  admiralty  againft  the  fliip ;  and  upon  mo- 
tion for  a  prohibition  It  was  denied  by  Holt  chief  juftice  then  alone 
in  court ;  becaufe  the  taking  and  pledge  being  upon  the  high  fea, 
the  fhip  by  the  law  of  the  admiralty  fhall  anfwer  for  the  redemption 
of  the  mailer  by  his  own  contradl.     Ex  relatione  nfri  Place. 


Rex 
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Rex  &  Repina  verf.  epifcop.  London  &  doclor.  Birch, 

Intr.   Hi/.   3  /F///.  ^  M^r.  in  B.  R.      Rot.  695. 

THE  King   and  Queen  by  their  attorney  general  brought  aSC.  Cafes ir. 
qiiare  imperii  againft  the  defendants,  for  hindring  them  ^'^^\ev^tkz 
prefent  a  reftor  to  the  parochial  church  of  St.  James ;  and  dech-  4  Mod.  zoo. 
red,  that  the  parifli  of  St.  Martin  in  the  fields  being  a  very  great '  ^"o^"-  4' 3. 
parifli,  a  private  aft  of  parliament  was  made  i  Jck.  2.  by  v.'hich  3^1^'  ..^ 
the  parifh  of  St.  James  was  taken  out  of  the  parifli  of  St.  Martin^  ^uareimfed.t. 
and  made  a  parifli  independant  of  that;  and  that  the  cdl  conftitu- 2  Stra.  1009. 
ted  a  redlory  with   cure  of  fouls,  and  created  Dr.  T^enifon  vicar  of 
St.  Martin'%  the  firft  reftor,  and  perpetualized  the  fucceffion,  and 
gave  the  patronage  after  hia  death  to  the  bilbop  oi  Loiidcn  and  his 
fucceflbrs,  and  to  the  lord  Jcniiyn  and  his  heirs,  ^vi:..  to  the  bifliop 
di  London  to  prefent  one  time,  and  then  to  the  lord  Jcrmyn  to  pre- 
fent one  time,  and  then  to  the  bifliop  oi  London  and  his  fucceffors 
to  prefent  two  times,    and  to  the  lord  Jermyn  and  his  heirs  one 
time,  et  fic  'vicij/i/n,  &c.      By  virtue  of  which  ad  Dr.  Tcnifon  was 
the  firft  reftor,  and  being  fo,  was  the  third  year  of  the  King  and 
Queen  promoted  to  the  biflioprick  of  Lincoln^  upon  the  promotion 
of  whom  it  pertained  to  the  King  and  Queen  to  prefent  a  redor  to 
the  church  of  St.  James  by  their  prerogative,  cff.  and  that  the  de- 
fendants hindred  them,  Cr.     To  this  declaration  the  biftiop  of  Lc?:- 
don  demurred.     Dr.  Birch  in  his  plea  confefled  the  ad  of  parlia- 
ment, and  that  Dr.  'Tenifon  was  redor,  and  that  he  was  afterwards 
eleded    bifliop    of   Lincoln ;    and    he   farther    pleaded  the  ftatute 
25  Hen.  8.  of  difpenfations,  and  that  by  virtue  of  that  ad  Dr.  Jolm 
Tillotjon  the  archbifliop  of  Canterbury  difpenfed  with  him  to  hold 
in  commendam  for  fix  months,   and   that  the   King  confirmed  the 
difpenfation ;  that  Dr.  Tenifon  held  this  redory  in  commendam  from 
the  2 2d  oi  OBobcr  1691    till  the  firfl  of '//('/)' following  j  and  that 
then  he  was  confecrated  bifhop  of  Lincoln^   by  which  the  redory 
become  void;  and  the  bifliop  <if  LoJidon  as  patron  collated  the  de- 
fendant;   and   concluded    v/ith   an   averment,  ^c.      The  attorney 
general  demurred.     And  the  cafe  was  argued  at  the  bar  by  Sir  Ed- 
ward IVard  the  King's  attorney,  and  Sir  Henry  Gould  King's  fer- 
jeant  for  the  King  and  Queen,  and  Sir  Bart'holomeiv  Shoivcr  and 
Mr.  Finch  for  the  defendants.     And  this  day  the  19th  o'i  Novem- 
ber the  court  of  King's  Bench  unanimoufly  gave  their  judgment  for 
the  King  and  Queen  in  folemn  arguments. 

The  queflions  that  were  made  in  this  cafe  were  three, 

I,  If 
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1.  If  the  crown  ought  by  prerogative  to  prefent  an  incumbent  to 
a  church  become  void  by  the  promotion  by  the  King  of  the  former 
incumbent  to  a  bifiioprick. 

2.  Admitting  that  the  King  had  fuch  prerogative,  than  whether 
he  hath  not  barred  himfelf  by  confirmation  oi  ihe  commendam. 

3.  Suppofing  that  the  King  was  not  barred  by  his  own  confirma- 
tion, yet  if  he  was  not  barred  by  the  adt  of  parliament. 

As  to  the  firft  queftion,  the  counfel  for  tlie  defendant  objedled, 
that  this  prerogative  had  no  reafon  to  fupport  it,  but  that  it  was 
a  prerogative,  only  becaufe  it  was  a  prerogative. 

But  to  this  the  court  anfwered,  tihat  the  King,  by  the  exercife 

of  his  prerogative  in  making  the  incumbent  a  bifliop,  makes  the 

church  void,  upon  which,  as  an  immediate  confequcnt,  the  pre- 

fentation  is  devolved  to  the  King.     Nor  is  there  any  confiderable 

prejudice  (if  there  is  any  at  all)  to  the   patron,  for  it  is  only  the 

The  '"cum-    exchange  of  one  life  for  another.     And  Sir  Giles  Eyre  juftice  faid, 

ihop.'^he*      that  it  was  agreed  by  all,  that  when  the  incumbent  was  made  bi- 

church vacates  fliop,  the  church  became  void;  what  then  fhall  there  be,  if  it  was 

i'^''bu"th^"   by  the  common,  or  by  the  ecclefiaftical  law  ?    And  he  was  of  opi- 

KingOiaii      'nion,  that  it  was  by  the  laft;  and  as  that  law  made  the  promotion 

preient  by  his  of  the  incumbent  to  a  biflioprick  to  be  an  avoidance  of  the  church, 

prerogative.    ^^  j^  ^^^^  ^^  ^.j^^  King  this  prerogative  of  prefentation.     He  was 

alfo  of  opinion,   that   the  avoidance  by  promotion  was  not  occa- 

Incompatibi-   fxoned  by  any  incompatibility  (as  Sir  Sa7nuel  Eyre  juftice  was  of 

caufe'of°th!3  ^  Opinion  in  his  argument)  for  there  was  not  any  fuch  thing ;  for 

avoidance,      the  bifliop  originally  was  incumbent  to  the  whole  diocefe,  and  de- 

£i(hop  incum-  puted  perfons  to  difcharge  the  cure,  whom  he  paid  as  he  judged 

whde diicefe,  P''0PS''-      1 1  Hen.  ^.   6o.  b.     Davies  Rep.  ^l.     Vaugh.  22.     EaJcs 

verf.  Ep.  Oxford. 

2.  It  was  objefted,  that  if  the  King  had  any  foch  prerogative, 
it  was  very  probable,  that  the  flatute  de  praercgativa  regis,  or  the 
old  books,  would  have  made  mention  of  it;  but  botJi  the  one  and 
the  others  are  filent  as  to  any  fuch  matter. 

As  to  the  flatute  de  praerogativa  regis  the  court  anfwered,  that 
neither  does  this  flatute  make  any  mention  of  the  title  of  the  King  to 
prefent  by  lapfe,  and  yet  this  prerogative  is  not  nor  ever  was  difpu- 
ted.  And  Holt.  ch.  juft.  faid,  that  if  a  man  hold  lands  of  the  King  in 
capite,  and  die,  his  fon  being  within  age,  the  King  by  his  prero- 
gative fhall  have  the  lands  held  of  all  the  other  lords  in  ward^  which 

is 
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h  mentioned  in  the  adV,  and  yet  it  is  a  mucli  more  prejudicial  pre- 
rogative than  this  of  which  the  queflion  is.      And  Sta^rford  prac-  Prerogative 
rog.  36.   fays,   that  a  prerogative,    v.'hich  is  de  jure  pojitho,  is  no  ^"j'^jfon"^'"' 
lefs  law,  if  it  has  not  natural  reafon  to  fupport  it ;  for  no  rcafon 
s^can  be  given,   why  a  collateral  warranty  fliall  bind,  yet  without 
doubt  it  is  law. 

Then  fecondly,  There  is  no  vv'onder  that  the  old  books  arc  Pope  ufnrpcd 
filent  as  to  this  prerogative.  For  the  pope,  by  degrees  whilft  the  "P.°"  '''^ 
people  were  blinded  with  fuperflition,  had  ufurped  the  royal  au-  "^^*  '^^^' 
thority  in  all  matters  eccleiiaftical,  as  is  manifeft  by  the  ftatute  of 
provifors,  which  was  provided  as  a  remedy  for  this  grievance  ; 
25  Ed.  3.  And  although  that  llatute  was  defigned  to  prevent 
this  ufurpation  of  the  pope,  yet  the  bigotted  clergy  being  very 
powerful,  he  continued  it ;  for  he  collated  to  the  church,  when 
the  incumbent  was  made  a  billiop.  41  Ed'w.  3.  5.  Oiven  144. 
Then  the  ftatute  7  Hen.  4.  cap.  8.  was  made,  to  hinder  provifions 
from  Ro}}2e.  And  yet  8  Hen.  4.  Cotton's  records  458.  a.  92. 
Thomas  Langlcy  clerk  was  eleded  bifhop  of  Durham  by  provilioR 
from  Rome.  And  this  uhirped  power  was  continued  here  until  the 
ftatute  of  fupremacy,  which  reltored  the  crown  to  it's  ancient  right. 
And  always  fince  that  adl,  upon  the  promotion  of  the  incumbent 
to  a  bifhoprick,  the  King  has  filled  up  the  vacancy.  For  authori- 
ty of  which  the  court  relied  upon  Moor  399.  p'l.  1^22.  Wrighd 
cafe,  where  the  prerogative  was  allowed  upon  fight  of  many  prece- 
dents. Same  cafe  3  Cro.  526.  Oizkh  144.  pi.  243.  and  in  the  cafe 
of  Woodley  verf.  Manivariug,  2  Cro.  691.  Hntton  juflice  was  of 
opinion  that  the  King  had  not  any  fuch  prerogative,  but  Winch  ]\x~ 
flice  cited  many  precedents  from  the  time  of  Henry  8.  to  the  con- 
trary. Bro.  Ab.  tit.  Prefentment  al  efglife  61.  is  an  exprefs  autho- 
rity, where  it  is  faid,  that  the  biiliop  of  Ely  told  him,  that  he  had 
feen  a  prefentation  of  the  time  of  Ed.  3.  where  the  King  ratione 
praerogativae  prefented  to  a  church  upon  making  of  the  incumbent 
bifliop.  And  Holt  chief  juflice  faid,  that  this  prefentation  is  a  pe- 
culiar emanation  of  the  power  which  the  Kins  hath  of  makincr  bi- 
Ihops;  and  therefore  when  the  pope  made  the  bifliop,  the  King 
could  not  prefent,  becaufe  the  creation  of  the  bifhop  was  not  with- 
in the  exercife  of  his  prerogative. 


And  as  to  T)ier  228.  which  was  objeftcd  againfl:  this  preroga- 
tive, the  court  anfwered,  that  it  was  but  a  fudden  opinion,  befides 
that,  the  plaintiff  did  not  demur  upon  the  prerogative  of  the 
Queen,  but  took  ilTue,  that  the  church  was  void  by  refignation  be- 


II  In 
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In  the  fame  manner  as  to  the  books  of  i  r  He}!.  4.  37.  41  Edw. 
3.  5.  4  IiiJI.  356.  17  EcA  3.  40.  44  Edw.  3.  25.  which  were 
cited  by  the  defendants  counfel,  to  prove  that  the  King  prefented  to 
the  church  after  he  had  made  the  incumbent  bifliop,  not  by  any 
prerogative,  but  becaufe  that  he  had  the  temporalties  of  the  bifhop- 
rick  in  his  hands  where  the  church  was,  or  otherwife  upon  the  ac- 
count of  wardfhip,  CjC.  the  court  anfwered,  that  the  prerogative 
confifts  in  the  prefentation  in  the  turn  of  another  patron,  and  not 
Intereftof  the  ■     q^^^^^„  the  King  himfelf.     For  when  the  King  hath  intcreft  in 

king  (hall  be  ,o.  »  .  S> 

preferred  be-  the  prelentat)on,  and  the  prerogative  happens  at  the  fame  time, 
fore  his  prero-  fhc  intereft  fliall  be  preferred.  As  if  the  King  be  feifed  in  fee  of 
^^"^^'  an  advowfon,  and  he  creates  the  incumbent  bifiiop,  he  fliall  prefent 

as  patron,  that  being  a  title  precedent  to  that  of  the  prerogative. 

And  as  to  5   Ed.  2.  Maynard  140.  which  was  objedted,    &c. 
the  court  anfwered,  that  admitting  the  book  was  an  exprefs  autho- 
rity againft  the  prerogative,   neverthelefs  it  is  but  one  infl:ance,  to 
Duke  of  Bed-  controul  the  continual  current  of  ufage  to  the  contrary.     As  lately 
ford'i  cafe.      Covent-garden  was  made  a  redtory  in  the  time  of  King  Charles  2. 
cap.  37.        and  the  patronage  was  given  by  the  parliament  to  the  duke  of  Bed- 
ford and  his  heirs.     Yet  upon  promotion  of  Dr.  Patrick  to  the  bi- 
flioprick  of  Chichefter,    this  King   prefented  Dr.  Freeman,    and  it 
was  never  difputed.     But  the  cafe  of  Edw.  2.  is  not  to  the  purpofe  ; 
for  at  that  time  many  bifliops  were  collated  from  Ro}73e,    as  one 
may  fee  in  JValJinghatn  13  19,   20.  for  which  reafons  the  court  were 
clear  in  opinion,  that  the  King  had  fuch  prerogative, ,  as  they  had 
held  the  term  before  in  the  cafe  between  the  King  and  Queen,  and 
the   bifliop   of  London   and  Dr.  Lancajkr,    upon  the  fame   title. 
I  Show.  441. 

A  difpenfation  'Thg  fecond  qucftion  was,  if  the  King  had  barred  himfelf,  or 
ance  ^^°'  fei'ved  his  turn,  by  the  confirmation  of  the  commendam.  And  the 
court  were  of  opinion,  that  he  had  not,  for  the  defign  of  the  difpen- 
fation  was  only  to  fave  the  avoidance,  which  otherwife  would  have 
incurred.  Jones  ibi.  And  the  King  by  his  confirmation  only  con- 
tinued the  pofleffion,  but  did  not  transfer  his  right.  But  by  Giles 
Eyre  juftice.  If  the  King  grants  confirmation  of  a  difpenfition  for 
life,  this  amounts  to  a  difpenfation.  The  fame  law  of  a  difpenfatioa 
for  fix  days,  if  the  parfon  dies  before  the  expiration  of  the  difpen- 
fation. 


ance 


The  third  queflion  was,  if  the  adl  did  not  bar  the  King.  And 
the  court  were  of  opinion,  that  the  defign  of  the  adt  was  only  to 
eftablifli  an  agreement  between  my  lord  Jertnyn,  and  the  bifliop  of 
London,  and  the  vicar  of  St.  Martin  ^^  but  never  intended  to  med- 
dle with  the  prerogative. 

The 
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The  defendants  counfel  objeded,  that  Dr.  Tentfon  was  not  pre- 
fented,  inftituted,  and  inducted  ;  and  therefore  it  was  donative  in 
him,  and  that  the  patronage  did  not  veft  but  hi  futuro^  viz.  after 
his  death,  &c.  that  the  promotion  of  the  incumbent  of  a  donative 
to  a  bidioprick  will  not  make  a  ceflion  ;  that  the  ordinary  cannot  vi- 
fit,  Cc  To  which  it  was  anfwered,  that  the  right  of  patronage  vert- 
ed immediately  upon  the  pafling  of  the  adt,  at  prefcnt  (when  the 
church  rtiould  become  void)  in  point  of  eftate  tho'  not  in  point 
ofintereft.     'azt'^Cro.  '^2'^.  Milboin-n  verf.  DaJJiburn.      lo  Co.  loj. 

2.  If  It  was  a  rectory  (it  was  objeded)  yet  it  {hall  be  a  new 
reftory,  and  therefore  the  prerogatvie  cannot  attach  it.     But  it  v.'as 
anfwered  by  the  court,  that  there  will  be  no  difference  between  the 
one  and  the  other.     For  when  the  ad:  (though  it  is  a  new  ad)  An  aft  makes 
makes  it  a  redory,  it  Hiall  have  all  the  incidents  to  and  properties  yM^?''^,'  ",. 
of  a  redory.      And  as  a  wife  fliall  be  endowed  of  a  new  eftate,  the  incidents 
8  Co.  The  Prince's  cafe,  in  the  fame  manner  a  new  redory_  fliall  be  of"a  rectory  at 
fubjed  to  the  prerogative.     For  which  reafons  all  the  judges  being  '^°'"™°" 
of  the  fame  opinion  gave  judgment  for  the  King  and  Queen,  which 
judgment  was  afterwards  affirmed  in  the  houfe  of  lords,  upon  error 
brought  by  the  defendants. 


Kirkham  verf.  Whaley.  >  Lutw.  193, 

3  Lev.  398. 

JT.T        n-  •  r  ■        ■  n        .rr    1  t  S.  C.   I  Salk. 

N  adion  qui  tarn  for  continuing  iheriff  longer  than  a  year,  the  30. 
defendant  pleaded  privilege  in  C.  B.      The  plaintiff  demurred.  ^  ^f'^-  5+3' 
And  it  was  argued  by  Shower,  that  the  King  is  party  to  this  adi-  (hairnoaave 
on ;  for  if  the  plaintiff  entred  a  retraxit,  yet  the  King  may  pro-  privilege  in 
ceed,  quod  fuit  concefum  per  curiam.    Then  where  an  adion  is  fued  ^f^'°"  ''"'" 
by  the  King,  the  defendant  fliall  not  have  privilege,  for  privilege  is 
not  good  againfl:  privilege  j  and  of  that  opinion  the  court  feemed  to 
be.     Sed  adjournatur. 


Lamptoii  verf.  Collingwood.  s.  c.  4  Mod 

306. 

I  Siillc    26'* 

Intr.  Tn7:,  5  TVill.  ^  Mar.   Rot.  cog.     See  Hil.  6  Will.  "ir^'fF 

"^  ^  ->      7  If  tne  dcfei. 

C5^   Mar.         Rot.    3OQ.  dan:   in   the 

firlladliondies 


he  dcfen- 
t   in   the 
afliondies 
before  en.  fa. 


IpRror  coram  vobn  refidct.     The  cafe  was  thus  :  Lampt07i  was  bail  fued,  and  at- 
■'-'  to  7.  S.  in  an  adion  of  debt  brought  againfl  him  by  Ci?//%- *YJ"J?  J"" 
"ooood,    and  judgment  was  given  againil  J.  S.      Upon   which  Col-  fahljidgmcnt 
lingwood  fued  z  fcire  facias  againfl:  the  plaintiff,  and  upon  two  ;//-againil the  bail 
bih  returned  judgment  was  entred  againft  him.      Whereupon  the '"^''■■^'•'"','^'" 

•>       ^  ^  -T  ,    .      .      la  nunila  lies 

2  plamtlftand  not  error. 
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plaintiff  Lampton  brought  this  writ  of  error,  and  affigned  for  error 
in  £1(51,  that  y.  5.  died  before  any  capias  ad  fathfaciendum  was 
fued  againft  him.  Upon  which  the  defendant  took,  ifuie,  and  it 
was  found  for  the  plaintiff  in  error,  that  y.  S.  died  before  a  capi- 
as ad  fatisfacicndiivi  fued  againft  him.  And  now  the  queftion 
was,   if  error  lay.     And  Mr.  Nortbey,  to  maintain  the  writ,  cited 

3  Cro.    145.    Hill    fuerf.   Teinpcjl^    and    Rainsfcrd   verftis   Mallet. 

4  Leon.  pi.  yb.  Hunt  and  Gonnelh  cafe,  and  pi.  99.  3  Cro.  730. 
exprefs  in  the  point,  Coclyn  'verfiis  Lady  Haickins.  3  Cro.  733. 
Price  'uej'fus  Price.  i  Cro.  481.  South,  adf.  Grijitb.  But  on 
the  other  fide  againft  the  writ  were  cited  3  Cro.  597.  Hobb:s 
'verfus  TodcaJlh%  Gouldjh.  174.  pi.  108,  Mo.  432.  pi.  607.  1  RoL 
Ab.  450.  pi.  J.     Stile  281,  288,  323.      I  Rolls  Ab.  30S.  pi.   13, 

Coaib.  325.  a,-,j  ^52.  pi.  2.  Barcock  ve?-fus  Tbompfon.  And  it  was  adjudged 
by  the  whole  court,  that  a  writ  of  error  will  not  lie  in  this  cafe, 
for  there  is  no  error  in  the  court ;  but  it  is  reafonable,  that  the 
party  fliould  have  an  audita  querela,  becaufe  he  liad  not  notice  to 
come  in  and  plead  this  matter. 


Nurfe  ve7'f.  Frampton. 

See'^CrV^!  IsJ^^^^  brought  debt  againft  Frampton  for  a  certain  fum  of 
2  Roll,  a!  22.  25/.  due  to  Nurfe  hy  agreement  by  deed  between  the  plain- 

2  [nft.  673.  tiff"  and  the  defendant.  Upon  oyer  of  the  deed  it  appeared  to  be 
Deed  good  if  (.j^yg  .  ^/^r.  Tis  agreed  that  a  grey  nag  bought  of  j.  S.  by  Mr. 
fi«ii.^  Frampton  fliall  run  twenty  five  miles  in  tv/o  hours  time  for,  &c. 

3  Lev.  140.    in  witnefs  whereof  we  have  fet  our  hands  and  feals,  &c.  omitting 

the  names  of  the  perfons  between  whom  this  deed  was  made,  but 
the  plaintiff  and  defendant  had  figned  the  deed.  And  after  demur- 
rer the  court  was  of  opinion,  that  inafmuch  as  the  plaintiff  and  de- 
fendant had  figned  this,  although  it  was  not  mentioned  in  the  body 
of  the  deed,  by  whom  or  to  wiiom  it  was  made ;  yet  it  will  war- 
rant the  declaration's  reciting,  that  it  was  made  by  the  plaintiff  and 
defendant.     And  judgment  was  given  for  the  plaintiff. 


Hilary 
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Sir  John  Holt  Chief  Jujiice, 
Sir  William  Gregory "j 
Sir  Giles  Eyre  \jujiices. 

Sir  Samuel  Eyre         J 


Rex  &  Regina  verf.  Larwood. 

Nformation,  brought  againft  Larwood  for  not  ferving  the  office  S.  C.  4  Mod. 
of  flierifF  in  the  town  of  Norwich,  being  duly  eledted,  fets  g'',?'    , 
forth,  that  Norwich  is,  and  time  whereof,  isc.  hath  been  an  skin.  574. 
antient  town.     And  that  the  citizens  thereof  are  and  have  c*"''-  306. 
been  time  whereof,  &c.  a  body  politick  known  by  divers  names,  ^    "^"'  ."''■ 
heretofore  by  the  name  of  the  bailiffs  and  citizens  of  Norwich,  and  forn'otfelviliK 
now  by  the  name  of  the  mayor,  citizens  and  commonalty.     Thai  tiie  oince  of 
King  Henry  4.  in  the  fifth  year  of  his  reign,  by  charter  bearing  date  ^"'^■ 
the  23d  of '^fanuary  in  the  fame  year,  granted  to  the  corporation  of"       '      ^' 
the  city  of  Norwich,  tiiat  the  city  fliould  be  a  county  by  itfelf,  and 
that  the  commonalty  fhould  choofe  two  flieriffs  in  lieu  of  the  four 
bailiffs.     That  King  Charles  2.  in  the  1 5  th  year  of  his  reign  by  char- 
ter coniirmed  the  charter  of  Henry  4.  and  granted  over,  that  in  the 
election  of  the  iheritis  this  form  fhall  be  obferved,    %'iz.  that  the 
mayor,  IherifFs  and  aldermen,  between  the  24th  of  June  and  the 
flrll  of  September  Hiould  choofe  umwi  pcrjbnam  habilem  to  execute 
the  office  of  (heriff  for  the  year  enlliing,  and  that  the  commonalty 
fliould  choofe  another.     That  the  defendant  Larwood  was  elcdted 
fherifl  the  ninth  of  "July  by  the  mayor,  flieriffs  and  aldermen,  to 
enter  into  his  ofrice  the   29th  of  September  next  enfuing.      That 
Larwood  had  notice  of  this  eledion,   but  without  any  reafonable 
caufe,  he  appeared  not,  nor  took  the  oaths,  nor  executed  the  laid 
oilice,  to  the  great  hindrance  of  the  affairs  of  the  King,  (Sc.     Tlic 
defendant  pleaded  the  ffatute  of  i;^  Car.  2.  cap.   i.  for  the  regula- 

i  tion 
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tlon  of  corporations,  and  that  he  was  a  proteftant  diflenter  from 
the  church  of  England,  and  had  not  received  the  facrament  within 
the  year  preceding  the  election  (as  that  aft  provides)  whereby  he 
was  incapacitated  to  execute  the  faid  office,  and  the  elecftion  was 
void ;  and  that  he  after  this  eledion,  and  before  the  firfl  of  yin- 
gujiy  gave  notice  to  the  mayor,  &c.  of  this  difabiUty,  &c.  The  at- 
torney general  replied,  that  the  defendant  ought  to  have  received 
the  facrament  yearly,  and  that  he  ought  not  to  take  advantage  of 
his  own  wrong  or  default.  The  defendant  in  his  rejoinder  pleads 
the  aft  of  I  JVill.  &  Mar.  cap.  i8.  which  gives  liberty  of  confci- 
ence  to  all  proteflant  diffenters,  and  -fhews  that  he  took  the  oaths 
of  1  ^7//.  &  Mar.  and  had  fubfcribed  the  declaration  at  the  sene- 
ral  quarter-feffions,  &c.  and  brings  himfelf  within  the  compafs  of 
the  aft,  G?c.  To  which  the  King's  attorney  demurs,  and  the  de- 
fendant joins  in  demurrer. 

This  cafe  was  argued  by  Sir  Bartholomew  Shower  and  Mr,  fer- 
jeant  Wright  and  Mr.  ferjeant  Rotherham  for  the  defendant,  and  by 
Sir  'Tho7nas  Poisiys,  Mr.  ferjeant  Pemlterton,  and  Mr.  ferjeant  Lr- 
'vinz  for  the  King  ;  and  afterwards  by  all  the  judges  on  the  bench, 
who  all  concurred  in  opinion. 

I.  That  the  rejoinder  was  a  perfeft  departure,  becaufe  it  did  not 
flrengthcn  the  bar,  and  it  ought  to  have  been  pleaded  at  the  begin- 
ning, becaufe  he  might  and  had  opportunity  to  do  it. 


I  Will.  £=?  2.  They  all  agreed,  that  the  aft  of  i  JViU.  &  Mar.  which  in- 
Mar.cap.x^.  (jjjjgeg  diffentcrs,  is  a  private  aft,  and  therefore  the  court  could  not 
aft.  take  notice  of  it  without  pleading.     And  they  were  of  opinion  that 

it  is  a  private  aft,  becaufe, 


There  was  al-  j.  Time  out  of  mind,  Cc.  there  was  a  difcipline  ellablinied  in 
pi!ne  eihbiOi  ^^^^  church  of  England,  which  all  perfons  were  obliged  to  obferve 
ed  in  the  by  the  canon  law  before  the  reformation,  Lmwood  8.  and  fince  the 
church  of      reformation  by  the  ftatutes  of  Edw.  6.  and   i  Eliz.  (o  that  the  law 

took  no  notice  of  any  fuch  perfons  as  diffenters  before  this  aft,  and 

therefore  it  is  private. 

2.  Becaufe  that  it  does    not   extend  to  all  diffenters  from  the 

church,  but  only  to  thofe  who  go  to  the  feffions,  and  there  take 

the  oaths,    and  fubfcribe  the  declaration.     And  Sir  Giles  Eyre  ju- 

ffice  declared,    that  his  opinion    was,    that  if  the  defendant  had 

The  intent  of  pleaded  this  aft,  yet  it  would  not  have  aided  the  defendant.     For 

I  //';■//.  fsc    {}^e  intent  of  the  aft  was  only  to  give  the  diffenters  liberty  to  exercife 

Mar.  was  not    ..  ...  i^^,  i  r  r        •  y      • 

to  exempt  dif  ^hcir  religion,  but  not  to  exempt  them  from  fervnig  their  country 
renters  from  in  imploymcnts  agreeable  to  their  feveral  capacities.  Befides,  he 
'''^-"-  £ud, 
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faid,  if  this  were  allowed,  all  the  people  of  England  would  turn 
diffenters,  to  avoid  the  execution  of  troublefome  offices,  and  fo 
there  would  be  no  body  to  difcharge  them,  by  which  there  would 
be  a  failure  of  juftice.  But  to  this  point  the  other  two  juftices  gave 
no  opinion.  But  as  to  the  judgment  in  the  principal  cafe.  Sir  5^- 
7nuel  Eyre  juftice,  was  of  opinion  for  the  defendant.  Sir  Giles 
Eyre  juftice,  and  my  lord  chief  juftice  Holt  for  the  King.  Sir 
William  Gregory  juftice,  though  abfent,  agreed  with  Sir  Giles 
Eyre  and  my  lord  chief  juftice,  as  Sir  Gyles  Eyre  faid  he  declared 
to  him. 

Sir  Samuel  Eyre  juftice,  for  the  defendant  argued, 

1.  That  it  is  apparent  by  the  information,  that  they  who  eled- 
ed  the  defendant  flieriff,  had  no  power  to  make  any  iuch  eledlion, 

for  the  liberties  granted  by  the  charter  of  Henry  4.  could  not  be  di-  Liberties 
vefted  but  by  furrender  or  forfeiture,  and  neither  the  one  nor  the  gf^nted  by 
other  appears  by  the  record ;  nor  is  it  apparent  that  the  corporation  be^di\e"ed!° 
accepted  the  charter  of  Charles  2.     'Eut  Charles  2.  could  not  alter  but  by  furren- 
the  liberties  once  fettled  by  the  charter  of  He7iry  4.      An  affirma-  *^*''  °^  ^'^^^^^' 
tive  ftatute  will  not  take  away  nor   change  a   power  precedent. 
Hob.  173.     Stukely  verf.  Butler,      i  Inft.  iii.      M  Co.  64.     Dier 
391.  much  Icfs  can  the  fubfequent  grant  of  the  King  do  it.     And 
then   the  mayor,    flierifFs,   and  aldermen,    had  not  any  power  to 
eled:  a  flieriff ;    and  by  confequence  the  defendant  is  unlawfully 
eledled,  and  fo  the  eledion  was  void. 

2.  Admit  that  the  mayor,  &c.  had  power  to  eleft  a  rtieriff,  yet 
he  was  of  opinion,  that  the  plea  was  good.     For,  he  faid, 

*l.  That  the  defign  of  13  Car.  2.  cap.  i.  was  to  exclude  men, 
who  were  not  of  the  church  of  England,  out  of  all  offices,  which 
concern  the  government ;  and  therefore  the  defendant  being  a  dif- 
fenter  was  altogether  difabled. 

2.  By  law  no  man  ought  to  be  puniflied  twice  for  the  lame  of-  ^'emobisfam- 
fenfe;  but  if  the  court  here  ftiall  punidi  the  defendant,  this  rule  J^^/"""'"^"' 
will  be  infringed.  For  the  ftatute  punifties  the  defendant  once,  by 
difabling  him  to  exercifc  the  office  ;  for  the  office  of  ftierift"  (faid 
he)  was  a  profitable  office,  and  by  the  common  law  officers  were 
honourable  places  and  not  burthens :  And  therefore  an  ambitious 
man,  who  will  prefer  honour  before  profit  (admitting  that  thefc 
offices  are  not  profitable)  will  cftecm  fuch  a  diiability  a  great 
punifliment. 

1  ;.  It 
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3.  It  Is  unreafonable  to  punifli  a  man  for  not  doing  that,  which 
the  law  difables  him  from  doing.  But  if  he  had  taken  upon  him 
the  office  here,  he  had  been  punifliable,  becaufe  he  was  incapacita- 
ted by  the  aft. 

To  conclude,  he  cited  a  cafe  between  the  mayor  of  Guilfordy 
&c.  and  C/ark,  2  IViI/.  &  Mar.  hi  C.  B.  which  fee  now  reported 
in  2  Ve}it.  247.  where  in  debt  upon  a  by-law  for  not  having  ferved 
an  office  being  duly  eledled,  the  defendant  pleaded  this  ad:  of 
13  Car.  2.  cap.  i.  and  it  was  held  a  good  plea  ;  which  in  effedl 
was  the  lame  with  this  principal  cafe.  And  therefore  he  was  of 
opinion,  that  judgment  ought  to  be  given  for  the  defendant. 

My  lord  chief  juflice  Holt,  and  Sir  Giles  Eyi'e  juftice,  argued 
for  the  Kins;. 

1.  That  the  eledlion  was  sood. 


£3^ 


2.  That  the  plea  was  ill. 

As  to  the  firft,  they  agreed,  that  It  was  not  in  the  power  of  the 

King  to  take  away  liberties  before  granted  by  him,  (^c.     But  if  a 

corporation  accept  fuch  a  charter,  it  is  good.     And  here  is  evidence 

of  their  acceptance,   for  the  commonalty  ufed  heretofore  to  eledl 

both  the  fheriffs,  and  now  they  ele<ft  but  one  of  them  ?  befides  that, 

if  the  corporation  had  not  accepted  this  laft  charter,  the  defendant 

ought  to  have  fliewn  it;  but  now  he  has  admitted  it  by  his  fpecial 

plea.     If  the  mayor,    &c.    had  refufed  to  accept  the    charter   of 

Corporation    Cbarks   2.  the  charter  had  been   void.      But  when  a  corporation 

chartei^  o7Ti-  ^'■^^^^^  ^  "'^^'^  charter  concerning  liberties,  one  may  make  ufe  of  it 

berries, it  may  as  a  giant.    Or  Confirmation.      2  Cro.  313.   Good/on  vcrf.  Dafficld. 

be  ufed  as  a   21  Hen.  7.  c.  a.      2  Roll.  Abr.  I  07. 
grant  or  con- 
firmation. 

As  to  the  fecond  point,  they  held  that  the  plea  was  ill ;  for  (by 
them)  the  delign  of  13  Car.  2.  cap.  i.  was  not  to  exempt  any 
perfon  from  executing  any  office  to  which  he  was  obliged  before,  but 
to  qualify  himfeif  for  the  execution  of  it.  For  the  ad  intended  to 
difcourage  dillenters,  and  not  to  favour  them.  But  if  this  plea 
fliall  be  allowed,  it  will  be  to  conftrue  the  ad  much  to  their  ad- 
vantage; for  thefe  offices  are  not  profitable,  but  chargeable,  and 
full  of  trouble. 

The  K;rg  in-  2,  The  King  has  a  natural  interefl  in  every  fubicd,  and  may 
fiibjea.  and  Compel  him  to  ferve  him  in  any  fundion,  in  which  he  ihall  judge 
n,av  compel  him  capublc.     Mcorc  I II .  Kjioivlcs  vcrf.  Lucc.    And  no  body  can  be 

hun  to  ferve.  '■  •'  „  . 

exempt 
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•exempt  from  the  office  of  flieriff  but  by  a«fl  of  parliament,  or  letters  Exemption 
patent.     4.  Leon.  22-     Savil.  43.  Pclbam's  cafe,  9  Co.  46.  &.   Eaxl  ^^^^^^'H^. , 
of  Salop's  cafe. 

3.    No  man  fliall  take  advantage  of  his  own  difability,  as  no  None  ftail 
man  can  plead  that  he  is  a  fool,  or  t/on  co??ipos ;  but  if  a  man  «{»«  "kcadvan- 
conipos  be  indided,  the  judges  ex  officio  fliall  act^uit  him,  becaufe  o^|odjfal^i.;:y. 
the  King  takes  care  of  all  fuch  perfons.     But  if  a  man  be  difabled 
bv  jijd"'ment  to  bear  an  office,  there  he  is  excufed,  quia  judicium  N^icompot 
redJitur  in  invitum.     But  where  he  may  remove  the  fentence,  as  i"''"^'*'^.'^"'' 

1         /I     11         I  1  r-  f  jr  be  acquit. 

excommunication,  he  Ihall  take  no  advantage  or  it.     bee  2  l^cntr.  , 

247,  248.    Sir  Jobn  Read's  cafe.     And  in  this  cafe  the  defendant  il'ur'^^iiZi' 

not  having  qualified  himfelf  as  he  ought  to  have  done,  fhall  not /am. 

take  advantage  of  his  own  difability.     For  which  reafons  judgment 

was  given  by  thefe  judges  for  the  King,  againfl:  the  opinion  of  Sir 

Samuel  Eyre  juftice. 

Tipping  'verf.  Cozens, 

TH  E  jury  find  a  fpecial  verdidl,  that  Edward  Cozens,  feifed  ^  C.  4  Mod. 
in  fee  of  the  lands  in  quellion,  by  iridentuie  dated  the  fix- ^2°'(,  ^-^z. 
ttcnih  of  Ociobc?'  1654,  in  confideration  of  a  marriage  intended  to  Ejeament. 
be  celebrated   between   him  and   IVIrs.  Grace  Fry,  and  of  looo /.  g  q  comb. 
portion,  conveyed    thefe  lands  to   truftees,  to  the  ufe  of  himfelf  3 12. 
and  his  heirs  until  the  marriage  took  effedt,  and  then  to  the  ufe  of'  ^'^'^'  '5'?' 
Mrs.  Grace  Fry  for  life  for  her  jointure,  then  to  truftees  and  their 
heirs  during  the  life  of  Edward  Cozens,  m  truft  to  fupport  contin- 
gent remainders,  and  for  that  purpofe  to  make  entries,  &c.  but  to 
permit  Edward  Cozens  to  receive  the  rents  and  profits  during  his 
life,  remainder  to  the  ufe  of  the  firft,  fecond,  third,  &c.  fons  of 
■that  marriage  in  tail  male  fucceffivelv,  remainder  to  the  heirs  male 
of  Edward  Cozens  and  his  then  intended  wife,    remainder  to  the 
heirs  of  their  bodies,  remainder  to  the  heirs  male  of  Edward  Cozens, 
remainder  to  the  right  heirs  of  Edward  Cozens  -,  and  in  this  inden- 
ture Edward  Cozens  covenanted  to  levy  a  fine  to  thofe  ufes,  which 
fine  was  levied  accordingly  :    They  find  farther  that  this  marriage 
took  effeft,  and  that  Edward  Cozeiis  had  iflue  of  that  wife  but  one 
daughter,    Elizabeth,    who    married    afterwards    George    Tipping : 
They  find  farther,  that  Edward  Coze?is  in-  1686  covenanted  with 
'John  Shepherds,  &c.  to  levy  a  fine  to  the  ufe  of  himfelf  for  life, 
remainder  to  his  wife  for  life,  with  divers  remainders  over  for  life 
and  in  tail,  exclufive  of  his  daughter,  remainder  to  his  own  right 
heirs ;    in  purfuance  of  which  covenant  a  fecond  fine  was  levied 
with  warranty  againft  Edward  Cozens  and  his  heirs,  with  procla- 
Diations  according  to  the  ftatute  ;  and  at  the  time  of  the  fine  levied 

K  EihcarJ 
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Edivard  Cozens  was  in  a<5tual  pofleffion,  and  liad  no  ifiue  male: 
That  the  firft  oi  AiiguH  1686,  Elizabeth  the  daughter  died  in  the 
life  of  her  father,  and  left  an  infant  daughter,  Lticretia  'Tippi??g, 
leflbr  of  the  plaintiff:  And  i  K'^-.  1690  Edward  Cozens  died,  and 
Grace  his  wife  entred,  and  enjoyed  the  lands  during  lier  life,  and 
that  Lucretia  was  an  infant  at  the  time  of  tlie  death  of  Edzcard 
Cozens  ;  and  that  when  Grace  the  wife  of  Edivard  Cozens  died, 
the  defendant  entred  claiming  under  the  fettlcmcnt  in  1686;  and 
that  the  lellor  of  the  plaintiff  entred  upon  him,  and  leafed  to  the 
pLiintiff  J  that  the  defendant  re-entred  upon  him,  and  the  plaintiff 
brought  this  ejeflment.     Etji,  &c. 

And    ferjeant    Wright    for    tlie  defendant   argued,    that  Edivard 
Cozens  had  an  eftate  tail  in  himfelf,  and  then  he  barred  it  by  his 
fine  in   16S6,  and  by  confequence  the  title  was  in  the  defendant. 
Miate  for  life  j^,,^  (•„  provs  this,  he  faid,  that  where  the  anccftor  took  an  eflatc 
der  to  his  right  ^or  lifc,  and  afterwards  a  limitation  is  made  to  his   right  heirs,  or 
heirs,  the  fee  his  heirs  malc,  &c.  the  fee,  be  it  fimple  or  tail,  verts  in  the  an- 
veU.  mi?.      ceftor,  and  the  heir  fliall  take  only  by  defcent.      Co.  Li.   22.    /;, 
Fenivick  and  Mitf'ord'%  cafe.      Then   in   this  cafe  Edivard  Cozms 
took    an   eftate  for  life,  for  there  is  here  an  exprefs  limitation  to 
Edivard  Cozens   during    his  life,    for   the  truft    being   limited   to 
Edward  Cozens  to  take   the  profits  during  his  life,  is  an  eftate  of 
freehold    executed    in    himfelf  by  the  ftatute  27  Hen.  8.  cap.  jo. 
For  the  feoftees  take  by  the  common  law,  becaufe  the  ufe  is  li- 
mited to  them,  and  the  ftatute   faith,  other,    and    not   the  fame, 
perfon  to  take   the  ufe.     Br.  Tit.  Feoffment  al  ufe,  pi.  ^S.      i  j4n- 
Scconuufe      derf.   328.     Feoffment  to  A.  to  the  ufe  of  B.  for  life,  remainder 

^ted'b  ^fta-    '°  '■^^  "^^  °^  ^-  ^"  ^^^^'  '■^"i^inder  to  the  ufe  of  J.  in  fee ;  the  firft 
tute.  and  fecond  ufes  are  executed  by  the  ftatute,  and  the  third  by  the 

common  law.  And  this  will  not  break  in  upon  the  rule,  that  the 
ftatute  ftiall  not  execute  a  ufe  upon  a  ufe  ;  for  in  this  cafe  the 
feoffees  do  not  take  by  way  of  ufe,  but  by  the  common  law. 
But  if  a  man  bargains  and  feals  to  B.  to  the  ufe  of  B.  and  his 
heirs,  in  truft  for  C.  this  truft  cannot  be  executed  by  the  ftatute ; 
becaufe  the  ufe  was  raifed  before  in  B.  and  executed.  And  altho' 
the  ftatute  ftiall  be  executed  in  Edward  Cozens,  yet  a  feint i //a  Juris 
lliould  remain  in  the  truftees,  to  ferve  the  contingent  remainders, 
when  they  ftiould  happen.  Sed  non  allocatur.  For  by  Holt  and 
Eyre  juftices,  (no  other  juftices  being  in  court)  the  truftees  take 
by  the  ftatute,  and  then  this  limitation  being  to  them  in  truft  for 
Edward  Cozens  to  take  the  profits,  there  cannot  be  an  execution 
by  the  ftatute,  for  that  would  be  to  raife  a  ufe  upon  a  ufe.  If 
a  feoffment  be  made  to  A.  &c.  to  the  ufe  of  A.  and  his  heirs, 
in  truft  for  B ;  A.  takes  by  the  ftatute,  becaufe  he  takes  a  diffe- 
rent eftate  by  the  ufe,  from  that  v/hich  he  hath  i.i  the  land,  and 

then 
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then  the  truft  to  B.  cannot  be  executed.     Then  ferjeant  Wright 
argued,  that  by  a  refulting  ufe,  and  operation  of  law,  an  eftate  of 
freehold  (liall  be  raifed  to  Edward  Cozens,    for  which  he  relied 
upon  Co.  Lt.   22.  b.    Fewwick  and  Mitford's  cafe.     And  it  is  no 
objedlion,  to  fay  that  he  has  made  a  difpofition   here  during  his 
life  ;  for  the  eftate  to  the  trullees  is  but  a  bare  eftate  of  freehold, 
forfeitable  and  mergeable  ;  and  tlierefore  the  law  may  well  create 
to  him  an  eftate  for  life  upon  fucli  poffibility.     As  if  land  is  li- 
mited to  A.  for  the  life  of  B.  remainder  to  B.  for  his  own  life ; 
this  remainder  to  B.  is  good,  becaufe  A.  might  forfeit,  <s:c.     2  Co. 
5 1 .  rt.     Sed  7ion  allocatur  ;  for,  per  curiam.  There  cannot  be  here  ^'°  refulnrg 
anv  refulting  ufe  to  Edicard  Cozens,  becaufe  he  has   made  a  full  "nihcpwl" 
difpolition  of  the  intire  eftate,  and  then  the  law  has  no  need  to  for  life,  where 
make  it.     But  in  the  cafe  of  Fen-wick  and  Mitford  the  party  had  i^ed^ipofesof 

the  citste  ic\\' 

not  difpofcd  of  the  freehold  during  his  life,  and  the  law  caft  it  his  i,(e. 
upon  him,  becaufe  whatfoever  part  of  the  ufe  the  fcofFer  has  not 
aliened,  will  remain  to  himfelf  But  in  this  cafe  the  dcfign  was, 
that  the  whole  eftate  fliould  be  difpofed  of,  (o  that  it  fiiould  not 
be  in  the  power  of  Edicard  Cozens  to  dcftroy  the  contingent  re- 
mainders. So  that  if  the  court  will  raife  a  refulting  ufe  here,  it 
will  be  contrary,  as  well  to  the  intent  of  the  parties,  as  to  the 
rules  of  the  law.  2.  It  was  anf\vered  and  admitted  by  all,  that  Collatml 
the  warranty  had  no  operation,  becaufe  the  leiTor  of  the  plaintiffT*"!*"^^  '^'' 

■'  .f  rii/-  T  ■  '  Icending  upon 

was  an  infant  at  the  tune  of  the  defcent.     Litt.  Jetl.  jzb.     Jcdg- an  irLncdoes 
ment  was  given  for  the  plaintiff,  nifi,  &c.  "ot  bu. 


T 


Rex  verf.  Ely. 

HE  return  of  the  refcue  was  quafhed,  becaufe  it  was  recuj/it, 
inftead  of  refci/J/it.     Ex  relatione  m'ri  Nott. 

Wate  ve?-f.  Briggs,  Marfhall  B.  R. 


DEBT  upon  efcape  for  the  efcape  of  J.  S.     The  plaintiff  in  S.  C.  *  Salk, 
his  declaration    ftiewed   his  recovery,    and   that  J.  S.    was  5^A*  , 
brought  by  habeas  corpus  before  Mr.  juftice  Gregory,  and  was  by  „       .    " 
him  committed  in  execution  to  the  Marfialfea ;  but  does  not  fay,  per  morJum. 
prout   patet  per   rccordum   of   the  commitment.     The    defendant  See  now  the 
demurs  generally.      And   it  was  urged  for  the  plaintiff,  that  this  ^'''I'^^l^^'^^' 
omiffion  was  only  matter  of  form,  and  therefore  aided  by  the  ge-  ^2^  1,.  ,01. 
neral  demurrer.     See  1  ^id.  216.  Middleton  verf.  Bail  of  Sihejicr ;  2  Keb/zct; 
for  it  is  only  inducement  to  the  adtion,  and  not  the  foundation  of  it.  ^°^'- 
And.  per  curiam,  when  the  record   is  the  ground  of  the  plaintiff's ''c/'?  93 • 
adion,  he  ought  to  conclude,  prout  patet  per  recordum :  But  here 

2  the 


01.  a. 


36         Hilary  Term  6  &  7  Will  &:  Mar 


Eftoppel. 


AJmini- 
itrator. 


the  efcape  is  the  foundation  of  this  a<fl:ion  ;  and  although  the  com- 
mitment is  not  diftinftly  put  in  ilTue,  yet  it  may  be  found  upon 
the  general  ilTue ;  and  the  defendant  is  not  ellopped  by  this  record, 
but  he  may  aver,  that  J.  S.  was  not  in  prifon,  notwithftanding 
that ;  and  the  pi.iintifF  ought  to  prove  him  an  adlual  prifoner. 
Judgment  for  tlic  plaintiff.  Ex  relatione  m'ri  Nctt.  Adjudged 
Mick.  6  Will.  &  Mar.  in  B.  R.     See  H^L  233.     2  SaunJ.  402. 

Debt  was  brought  by  the  plaintiff  in  jure  fuo  propria,  for  the 
efcape  of  a  prifoner  in  execution  upon  a  judgment  recovered  bv 
the  plaintiff  as  adminiftrator.  And  per  curiam  the  adtion  is  ill 
brought ;  for  the  firft  judgment  being  in  right  of  the  inteftate, 
the  action  of  efcape  ought  to  be  in  right  of  tlic  inteilate  alfo. 
Mr.  :Nott.  Hill.  6  Will.  3.  B.R, 


Borough's  cafe. 

DEBT  will  not  lie  againft  an  infant  for  a  copyhold  fine  upon 
his  admhTion.  And  therefore  an  'nfuit  arrefted  upon  fuch 
an  adion,  being  five  years  of  age,  was  difcharged.  Ex  relatione 
m'ri  place. 


'~H  "^HE  King  made  a  leafe  of  a  houfe  belonging  to  his  houfe-kecper 


Refervation  _ 

by  the  King       J|_     oi  Whitehall,  referving  a  rent  to  the  houfe-kecper  for  the  time 

houre"ke°  «  ^^'"S»  ^"^  ^"^  ^^^  ^'^^^^  ^"  ^'^  refervation.     For  though  the  King 
oumtehall  may  referve  rent  to  a  flranger,  yet  fuch  a  refervation  as  this  is  ill, 
not  good.       becaufe  he  cannot  referve  rent  to  fuch  an  officer  who  is  remove- 
able  at  the  will  of  the   King.      Ex    relatione   m'ri  Nott.     Hill. 
6  Will.  3.  B.R, 

Atkins  verf.  Uton. 

S  C.  Comb.  TV/f'^^^G^e^^  covenanted  with  the  mortgagee,  for  the  more  ab- 
318.  1»  jL  folute  affurance  of  the  lands  mortgaged,  to  make  fuch  farther 

Covenant  by  affurance,  isc.     Adjudged  that  this  covenant   did  not  oblige  him 
3  mortgagor.  ^^  releafe  his  equity  of  redemption,  but  only  to  make  fuch  farther 
affurance  of  the  land,  (Sc,    under  the  fame  conditions  as  in  the 


mortgage. 


Hill.  6  Will.  ^.  B,R.  Ex  relatione  m'ri  Nott, 


EaAer 


Zl 
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Moore  verf.  Parker. 

IN  a  feigned  aftlon  to  try  an  iflue  directed  out  of  the  houfe  ofSC  4  Mod. 
peers,  a  fpecial  verdift  was  found,  in  which  the  cafe  was  thus,  j'^anv.  Ab. 
A.  had  ilTue  B.  his  fon,  and  upon  the  marriage  of  B.  fettled  i8z.  p.  23. 
lands  to  the  ufe  of  B.  for  life,  remainder  to  the  wife  of  B.  ^^'-^^  '^^^^^ 
for  life,  remainder  to  the  firft,  fecond,  (Sc.  fons  in  tail,  remainder  p  2z. 
to  his  own  right  heirs.     And  afterwards  A.  devifed  thefe  lands  to  skin.  558. 
fuch  ifTues  male  as  B.  fhould  have  by  any  other  wife,  in  tail  male  j  Eflate  exe- 
and  in  cafe  of  failure  of  iffue  male  in  B.  he  devifed  that  all  his""  * 
lands  fhould  go  to  his  grandchildren  by  his  daughter  Parker  in  fee, 
under  whom  the  defendant  claims  as  grandchild  to  Parker.  A.  dies ; 
B.  fuffers  a  common  recovery,  and  dies  without  any  ifllie  male ; 
under  whom  the  plaintiff  claims.     And  upon  this  fpecial  verdidb, 
What  eflate  had  B?    And  after  argument  at  the  bar  by  Sir  Thomas 
Powisy  &c.     By  Hot  chief  juftice.  It  is  impofTible  to  make  this  an 
eflate  tail  in  B;  for  nothing  is  given  to  him  by  this  devife,  but 
he  has  only  the  eflate  that  he  had  by  the  firfl  fettlement.      In 
29  E^.  3.  eftate  for  life  is  given  to  A.  remainder  to  the  heirs  of 
the  body  of  B.    A.  afiigns  his  eftate  to  B.  by  which  B.  becomes 
tenant  for  the  life  of  ^.  remainder  to  the  heirs  of  his  body,  yet 
he  has  not  an  intail  executed  in  himfelf,  but  the  remainder  con- 
tinues in  contingency.     So  here,  there  being  two  feveral  convey- 
ances, this  devife  cannot  be  tacked  to  the  eftate  for  life  limited  by 
a  different  conveyance,   quod  fuit  co7icr[Jum  by  the  other  juftices. 
See  Z)/Vr  303.  pi.  58.     But  by  Holt  chief  juftice,  the  queflion   is 
here,  if  this  immediate  devife  be  good  to  the  iffue  not  being  in  efj'e. 
Devife  to  an  infant  en  '^centre  fa  mere  is  good  as  a  future  devife,  Devife  to  a 
but  not  if  it  be  devifed  in  praefenti.     Then  here,  if  this  is  a  void  P"<^°"  "o' 
devife,  the   fecond  devife  fhall  be  void  alfo  ;  for  it  cannot  be  a  con-  '"^  ^' 
tingent  remainder,  becaufe  there   is  no  particular  eftate  to  fupport 
it ;  and  as  an  executory  devife  it  will  be  void,  becaufe  it  is  to  take  Executory  de- 

L  cffea  "■'■*• 
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efFedt  upon  the  death  of  B.  without  iffue.     Adjoumatur.     Ex  re- 
latione m'ri  Noit. 

Avery  verf.  White. 

Condufinn  of  T~\EBT  upou  J  boiid  Conditioned  to  pay  money,  and  upon  oyer 
thecondition  J_^  jt  appears,  that  the  ufual  conclufion  of  a  condition,  viz. 
that  then  this  obligation  fliall  be  void,  &c.  was  omitted.  And 
therefore  Mr.  Nortbey  for  the  plaintiff  argued,  that  the  bond  Was 
lingle.  Sed  non  allocatur.  For  per  curiam  the  condition  being  to 
pay  money  is  a  good  defeafance  of  the  bond;  and  if  the  obligor 
pay  the  money,  the  obligation  fhall  be  void.  But  no  judgment  was 
given,  becaufe  the  parties  agreed.     Mr.  Nott. 

Melvvood  'ucrf.  Leech. 

Trefpafswith-  '  B   ""Refpafs.     The  words  contra  facem  were  omitted  in  the  de- 
out  ««//■<?  ^      claration,  and  therefore  after  execution  of  a  writ  of  inquiry 

See  now  the    judgment  was  arrefted  upon  motion.     But  Holt  chief  juftice  feemed 
Stat.  4  &  5    to  incline  that  it  woiild  have  been  good  after  verdidt.     Mr.  Nott. 


Ann.  c.  )6. 
fee.  I 


Gibbons  verf.  Pepper. 


S.  C.  4  Mod.  '  I  ''Refpafs,  afTault  and  battery.  The  defendant  pleads,  that  he 
s°ii^  fi  X      rode  upon  a  horfe  in  the  King's  highway,  and  that  his  horfe 

1  Vent.  295.  being  affrighted  ran  away  with  him,  fo  that  he  could  not  flop  the 

2  Lev.  172.    horfe  :  that  there  were  feveral  perfons  flandina;  in  the  wav,  amoncr 

3  ^  ■    l'^-   whom  the   plaintiff  flood  ;    and   that   he  called  to  them   to  take 

care,  but  that  notwithflanding,  the  plaintiff  did  not  go  out  of  the 
way  but  continued  there ;  fo  that  the  defendant's  horfe  ran  over 
the  plaintiff  againfl  the  will  of  the  defendant;  quae  ejl  eadcm  tranf- 
grejjio,  (s'c.  The  plaintiff  demurred.  And  fcrjeant  Darnall  for 
the  defendant  argued,  that  if  the  defendant  in  his  juflification  fhews 
that  the  accident  was  inevitable,  and  that  the  negligence  of  the  de- 
fendant did  not  caufe  it,  judgment  fliall  be  given  for  him.  To 
prove  which,  he  cited  Hob.  344.  Weaver  verf.  Ward.  Mo.  864. 
/>/.  1192.     2  Roll.  Abr.  54S.      1  Broivn!.  prec.  188. 

Ifthedefen-  Northey  for  the  plaintiff  faid,  that  in  all  thefe  cafes  the  de- 
cant juilifies,_  fondant  confeffed  a  battery,  which  he  afterwards  juflified;  but  in 
the  crukof*^ '  this  cafe  he  juftihed  a  battery,  which  is  no  battery.  Of  which  opi- 
aftion,  It  is  uion  was  the  whole  court ;  for  if  I  ride  upon  a  horfe,  and  J.  S. 
^^'  whips  the  horfe,  fo  that  he  runs  away  with  me,    and  runs  over 

3  any 
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any  other  perfon  j  he  who  whipped  the  horfe  is  guilty  of  the  bat-  Battery,  by 
tery,  and  not  me.     But  if  I  by  fpurring  was  the  caufe  of  fuch  ac-  ^^'^°™ ' 
cident,  then  I  am  guilty.     In  the  fame  manner,    if  A.  takes  the 
hand  of  B.  and  with  it  ftrlkes  C.  A.  is  the  trefpaffer  and  not  B. 
And  per  curiam  the  defendant  might  have  given  this  juftification  in 

^v^evidence  upon  the  general  ifTue  pleaded.     And  therefore  judgment 

'       was  given  for  the  plahitiff. 

Meriton  vei^f.  Briggs. 

E Scape.      The   defendant   pleads    recaption  upon  fre{h  purfuit.  Efcape. 
The  plaintiiF  replies.  Tie  injuria  fua  propria  abfquc  hoc  quod 
he  retook,  &c.  upon  frefii   purfuit,  et  adhuc  detinet.     The  defen-  Traverfe  of 
dants  demurs,  and  (hews  for  caufe,  that  the  plaintiff  had  traverfed  '"*"«'■  ""^ 
matter   not  alledged  in   the  plea,   'viz.  quod  adhuc   detinet^  which*  *^^" 
ought  not  to  be  J  for  if  the  defendant  hath  fuftered  j^.  S.  to  efcape 
a  Month  after  the  recaption,  yet  the   plaintiff  fliall  be  barred  by 
the  recaption  for  the  old  efcape,  and  fhall  have  a  new  adion  for  the 
new  efcape;  quod  Holt  chief  juftice  negavit,  for  both  are  but  one 
efcape.     Judgment  for  the  plaintiff.     Mr.  Nott. 


Rex  verf.  Croiby  alias  Philips. 

CRofoy  was  indided  of  high  treafon,   and  at -the  trial  at  bar  he  S- C.  5  Mod. 
excepted  againft  the  evidence  of  Mr.  Aaron  Smith,  becaufe  he  g^^j.  gg 
had  been  fet  in  the  pillory  upon  a  judgment  given  againft  him  in  this  skin.  578. 
court  upon  an  information  34  Car.  2.  the  record  of  which  he  pro-  See  Lev.  426. 
duced.     Mr  foUcitor  general  Tr<-wr  and  Mx.Couper  on  behalf  of  nob^.V^^^' 
Aaron  Smith  argued,  that  the  infamy  was  always  a  confequence  of  .State  trials 
the  guilt  and  not  of  the  punidimcnt ;    and  therefore,  by  them,   if  ^o'  4-  383- 
an  innocent  man  hath  an  infamous    judgment  given   againft  him,  f  /   ' ""  '* 
for  a  crime  that  does  not  deferve  fuch  judgm.ent,  this  will  not  ren- judgmem  gi- 
der  the  party  infamous.     Then  for  application  they  faid,  that  the  ^en  agamii  an 
crime  of  which  Mr.  Aaron  Smith  was  acculed,  did  not  deferve  fuch  i;'o"°"ot  "^e 
judgment;  and  therefore  fliall  not  take  away  his  tcftimony.     And  away  his ttiU- 
Sir  Samuel  iiv/v  juftice  fcemcd  to  be  of  that  opinion.      But  /M  "'°"y- 
chief  juftice  gave  no  opinion  as  to  this  point,  fiying  that  he  could 
not  impeach  the  record  ;  but  he  was  of  opinion  that  the  geneml 
adt  of  pardon  2  Will.  &  Mar.  gave  Mr.  Smith  a  new  credit,  but  Parrot,  how 
did  not  work  by  way  of  reftoration,  to  refiorc  him  to  his  old  crc-  "^F'^'^'^^. 
dit.     As  it  a  perfon  be  attainted  of  felony,  he  is  now  incapable  of 
making  a  purchafe  to  hold,  or  to  give  evidence  ;  but  if  the  King 
pardons  him,  he  is  now  become  a  new  creature,  and  may  do  both  ; 
but  he  is  not  rcllorcd,  to  inherit  to  thofe  pcrfons,  to  whom  he  wnss 
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What  difabiii- inheritable  before.     And  the  difference  is,  between  a  civil  difabili- 
'V^^tdon    ty>  which  the  pardon  cannot  cure,  Co.  Li.  234.  Sir  Ar.  Ingram'^ 
may  par  on.  ^^^^^  ^^^  ^  criminal  difability,  which  the  pardon  may  take  away. 
And  for  thefe  reafons  the  teftimony  of  Mr.  Aaron  Smith  was  ad- 
mitted.    But  the  principal  point  of  treafon  charged  upon  Mr.  Crof- 
by  being  the   writing    of  certain  treafonable   papers,    which  the 
Kin<y's  counfel  endeavoured  to  prove  by  comparifon  of  hands,  ha- 
ving no  other  evidence  ;  the  prifoner  Mr.  Crofiy  produced  the  copy 
of  the  a£t  of  parliament  for  the  reverfal  of  the  attainder  of  Alger- 
Comparifon     noon  Sidney  Efq;  in  which  it  was  declared,  that  the  comparifon  of 
of  hands  no    j^^^^^^  j^  ^^^  lg    j  gyidence.     Upon  which  the  jury  found  the  pri- 

treafon.         foner  not  guilty. 

Williams  ve?-/.  Grey. 

S.  C.  ^yiod.  T77lliiam    executor  of  J.  S.  brought    an   adion  upon    his    cafe 

40J,  rr    againft   Grey  fheriff"  of  the  county  of  fViUs.     And  declared 

^olnv'Ab.  that  his  teftator  had  recovered  ju.dgment  in  debt  for  againft 

361.  pi.  J.     Me/iif?,  upon  which  he  fued  a  feri  facias  direfted  to  the  defen- 

Executor  (hall  ^ant  tj-jep  flieriff,  to  levy  147/.  105.  of  the  goods  o(  Mellin -,  that 

^^Tlti(he    the  defendant  by  virtue  of  the  feri  facias  took  in  execution  goods 

rifFfor  ^^Mto{ Mellin  to  the  value  of  loi/.    \os.  hvX  Jaljo,  jraudutenter,  et  de- 

return  of  a     ceptive,  returned,  that  he  had  levied  goods  but  to  the  value  of  47  /. 

■fhe'tSeofthe  part  of  which  he  had  fold,  to  the  value  of  19/.   15  J.  and  A,d.  and 

teftacor.         that  for  the  refidue  he  had  not  found  purchafers,  ^c.     And  for 

Cro.Car.z97.  this  falfe  return  the  plaintiff  as  executor  brings  this  adion.     Upon 

'  i^VT'l      "°^  g"'^^y  pleaded,    verdidl  was  given  for   the  plaintiff.    And  now 

1  Vent.  30.     Mr.  Ncrthey  moved  in  arreft  of  judgment,  that  the  adlion  did  not 

lie;  becaufe  this  falfe  return  is  a  meer  perfonal  wrong,  and  of  con- 

fequence  died  with  the  teftator.     And   it  is  not  within  the  ftatute 

Latch  167.     of  4  Ed.  3.    Cap.  J.    de  bonis   afportatis.      And  he  cited    i  Roll. 

Noy  87.        ^^_  gi2.  which  book  fays,  that  it  was  left  a  qucere  in  the  cafe  be- 

jMes  vn'.      tween   Lemafon  and   Dixon  (for  the  court  was  equally  divided)  if 

cafe  lies  for  an  executor  for  an  efcape  upon  7nefne  procels  made  in 

the  life  of  the  teftator.     And  if  upon  z  fieri  jacias  the   (lieriff  levies 

the  debt,  and  does  not  return  his  writ,  nor  pay  the  money  to  the 

party,  and  the  perfon  who  fues  the  execution  dies,  whether  his  exe- 

I  Roll  918.   cutor  may  have  an  adion  againft  the  ftieriff.     Rolle  fays,  that  in  a 

P'-  3-  cafe  between  Spur  flow  and  Prince,  this   being  moved  after  verdidt 

in  arreft  of  judgment,  the  plaintiff  prayed  judgment  againft  him- 

felf,  to  the  end  that  he  might  commence  a  new  adion  for  his  own 

expedition.     But  Holt  chief  juftice,    and  Sir  Samuel   Eyre   juftice 

(Sir  Giles  Eyre  juftice,    and    Sir  William  Gregory  being  abfent  by 

reafon  of  ficknefs)  after  the  cafe  had   been  argued  two  or   three 

'  times,  were  of  opinion,  that  the  action  well  lay ;  for  the  cafe  of 
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Lemafon  and  Dixon  was  upon  mefne  procefs,  but  if  it  had  been  af-  Reafon  that 
ter  execution,   the  judges  there,  by  the  reafons  which  they  gave,  have''e°fca^e'' 
feem  to  incline,  that  the  aflion  would  he.     To  the  fame  purpofc  againft  the 
is  F.  N.  B.  111.  a.     This  feems  then  to  be  ftronger  than  when  the  ^-^'^^  ^°^ 
body  is  taken  in  execution ;   for  the  body  is  but  in  nature  of  a  fn"h^e  i;"  of 
pledge  for  the  debt,  but  upon  levying  of  the  goods,  a  right  was  the  teftaror,  of 
vefted  in  the  teftator.     And  the  ftatutc  Je  bonis  afportatis  has  been  ^u^^"'"^''*" 
always   favourably  extended  for  the  benefit   of  executors.      For  Mich.  5  Win. 
which  reafons  they  gave  judgment  for  the  plaintiff.  ^  i^iar.  C.  B. 

Hales  1693.    Intr.  Trin.  4  Will.  &  Mar.  C.  B.  Rot.  769. 


W 


"VValtham  verf.  Sparkes. 

7lJliam   Waltham  executor  of  Rachacl  Waltham,    executrix   of  ^-  ^-  ^'^"'• 
JVilliam  Waltham,   brings  debt  upon  bond  againft  the  defen-  '' 
dant.     The  defendant  demands  oyer  of  the  bond,  and  of  the  condi- 
tion,   which  was,  that  if  the  defendant,  his  heirs,   executors,  and 
adminiflrators,  fliall  f;ivc  harmlels,  as  well  the  overfeers  of  the  poor 
of  Shaffcrd  in  Bfiffordjijire  and  their  fuccefTors,  as  all  the  inhabi- 
tants of  the   faid    parifli,    from   all   expenfes,   charges,   &c.  upon 
the  account  of  John  Gordon,  his  wife  and  children,  that  then,  C^c. 
The  defendant  pleads  Jion  damnijicaf,   &c.     The  plaintiff  replies, 
that  John  Gorden  had  iflue  Jcfcph  Garden,  who  fettled  at  Shajford, 
and  there  married,  and  had  children  there  born  ;  that  Jofeph  Gor- 
den being  fick  became  impotent  and  incapable  of  maintaining  him- 
felf,  fo  that  the  19th  of  Aiigujl  5  Will.  &    Mar.  two  juflices  of 
peace,  upon  complaint  made  to  them  by  the  overfeers  of  the  poor, 
made  an  order  and  warrant,  that  the  inhabitants  of  the  faid  parifli 
fliould  allow  2  s.  for  one  week  then   paflcd,   for  the  maintenance 
of  yofcph  Gorden  his  wife  and  children  ;  which  order  and  warrant 
were  delivered  to  Nicolas  Scams  overfeer  of  the  poor  :   That  the  zs. 
were  paid  by  the  inhabitants  ;  and  he  avers  that  8^.  part  of  the  2s. 
was  for  the  maintenance  of  Jofeph  Gorden,  (s'c.      To  this  the  de- 
fendant rejoins,    and  traverfes,  that  the   8  d.  were  for  the  mainte- 
nance of  Jofeph  Gorden,    &c.      The   plaintiff  demurs.       Serjeant  Whattraverfe 
Heath  and  fcrjeant  Height  for   the   plaintiff  argue,  that   the   tra-£"^^' 
vcrfo,    which  the  defendant  hath  taken,  is  immaterial.     For  if  a 
man    will   traverfe,   he  ought  to  traverfe  that  which  will   reduce 
the  point  in  debate  to  a  conciufion,  and  then  the  traverfe  is  good. 
Vaitgh.    8.      But  the  defendant  has  not  done  fo  here,  for  he  hcs 
traverfed  that   8  d.   was    for   the   maintenance   of   Jofeph  Gorden, 
where   every    part,    that   was    for   the   maintenance   of    his   wife 
or  children,   v/as  in  effed:  for   the  ufc  and  maintenance   of  him.  The  hiin>and 
For  by  the  common  law  as  well  as  by  tb.e  law  of  nature  the  father  '*  '^^'^'Z'^'^  |o 
is  obliged  to  provide  for  his  wife  and  childrei5,  and  therefore  every  ^ife  and°chu- 
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part  of  the  2  j.  is  a  breach  of  the  condition.     2.  The  traverfe  is  too 
niirrow,  for  he  has  not  traverfed  any  part  of  the  Sci.     For  if  2d. 
was  for  the  ufe  or  inaintenance  of  Jofcph  Garden,  that  was  a  breach 
of  the  condition.      Mr.  Northcy  and   Sir   Bartholomew  Shotver  for 
the  defendant  argued,  That  the  word  children  in  the  condition  of 
the   bond   fliall  not   be  extended  further  than   to  Jqfeph  Garden, 
who  was  the  child  of  John  Garden,  and  not  to  the  children  of  Jo- 
feph  Garden ;  which  will  be  a  full  anfwcr  to  tiie  firft  objeftion  of 
the  ferjeants.     2.  They  took  a  diPcindlion  between  a  general  iffue 
and  a  collateral  iffue,  and  cited  to  maintain  the  traverfe  Ca.  Li.  282. 
3  Cro.  84.     Dier  115.  b.  upon  the  authority  of  which  they  con- 
cluded, that  in  this  prefent  cafe  the  travcrle  was  not  too  nr.rrow. 
Two  juHices    3,  They  took   exception   to   the   replication,    that  the  juftices  of 
cannot  make^  peace  out   of  feffions   could   not   make   an    order   for  an  exprefs 
a  rate  to  main-  funi  for  the  maintenance  of  a  poor  man,  but  they  agreed  that  they 
tain  the  poor,  niight  lign  a  rate  made  by  the  parifliioners.     But  to  this  the  court 
anfwered,   that   all  the  juftices  of  peace  in   England  did  {q,   and 
therefore  though  they  have  not  authci'lty  to  do  it  in   ftridlnefs  of 
Commwii!  er.   law,   yet  conmninis  error  facit  jus.     And  the  court  refolved,    tliat 
ror/aatjus.  j.}^g  averment,  that  the  8^.  was  for  the  maintenance  and  \.\(t  of 
Jofeph  Garden  was  ill,  and  only  furplufage,  for  the  2s.  was  for  the 
ufe  oijofepb  Garden,  for  that  which  is  for  the  ufe  of  the  wife  and  the 
children,  is  for  the  ufe  of  the  father,  becaufe  the  father  is  obliged 
to  provide  for  them ;  and  fo  it  was  a  manifell  breach  of  the  condi- 
tion of  the  bond.     Then  the  plaintiff  has  led  the  defendant  out  of 
the  way,   and  he   has  followed  him   with  an   immaterial  traverfe. 
But  they  agreed  that  the   traverfe  was   good   enough,    as  to   the 
not  traverfing  of  the  8  d.  and  every  part  thereof     And  they  agreed 
to   the   diftindlion    made    by   Sir   Ba7-tl:olomew   Shower    and    Mr. 
Narthey.     But  then   rejefting  this   averment  out  of  the  cafe,  and 
the  traverfe   alfo,  it  is   apparent,    that    this   Money   came    to    the 
ufe  of  Jo  feph  Garden,  which  was  a  breach  of  the  condition  of  the 
bond.     And  therefore  upon  the  merits  of  the  caufe  the  court  laid, 
that  they  gave  judgment  for  the  plaintiff.     Note,   That  where  it  is 
faid  in  the  breach,  that  the  zs.  were  for  a  week  then  pad: ;  altho' 
this  was  objeded  to  be  too  uncertain,  yet  it  was  held  good  enough, 
becaufe  this  bond  cannot  be  fued  again. 
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Sir  George  Treby  Chief  Juflice. 
Sir  Edward  Nevill     1 
Sir  John  Po^/eil         /Jiiflices. 
Sir  Thomas  Rokeby  j 


Brittel  m'r/C  Bade. 

Jedlment  for  lands,  &c.     The  defendant  pleads,   that  the  ^S--  ^^''^• 
Lnds  are  held  of  the  dean  and  chapter  of  Worcejicr,  tit  de-  Ancient  de- 
7/iiincrio  de  D.  which  is  ancient  demefne,  &c.     The  plain- 'nefne  is  no 
(iff  replies,  quod  bene  et  'verum  eft,  that  the  lands  aforefaid  P'*^*  !■"  ^■'^'^' 
tenntur  de  dccano  et  capitulo  Wtgorniac  lit  de  manerto  de  D.  which  hold  land?. 
is  ..r.ci^nt  demefne,  but  he  farther  faith,   that  the  lands  are  copy-  '  ^^"^-  5^- 
hoKi  lands  parcel  of  the  faid  manor,  ZSc.     The  defendant  rejoins, 
quod  ex  quo  praediSius  the  plaintiff  cognovit,  that  the  lands  are  an- 
cient demefne,  it  is  not  material,  whether  they  are  copyhold  lands 
or   freehold,    &c.      The  plaintiff'  demurs.     And   ferjeant  Girdler  Writ  of  right 
for  the  plaintiff  argued,  that  the  rejoinder  is  ill,  for  copyhold  lands  ^^°^^  ''"  ""' 
are  of  a  nature  (o  bafe,  that  the  party  cannot  have  a  writ  of  right  iands°^^  ^° 
clofe  for  them.      F.  N.  B.   12.  a.      And  if  they  fliall  be  tried  F.  N.  B. 
in  the  court  of  the  lord,  he  in  effe(fl  will  be  both  judge  and  party.  "' r,rr 
And  for  this  reafon  they  fliall  be  tried  by  ejeftment  at  common  2  Cro.  j^-or 
law.     And  he  cited  a  cafe  Mich.  6  Will.  &  Mar.  C.  B.  Rot.  553.  3  Lev.  +05. 
where    in   ejedlment  the   defendant   pleaded,    that  the  lands,    for 
which  the  ejedlment  was   brought,    were  ancient   demefne ;    the 
plaintiff  replied,  that  they  were  copyhold,  &c.  and  upon  demurrer 
it  was  adjudged  for  the  plaintiff.     And  of  this  opinion  was  the 
whole  court.      But  then  ferjeant  Trinder  for   the  defendant  took 
exception  to  the  replication,  that  it  was   repugnant  to   itfclf  j  for 
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by  faying  tencntiir,  t3c.  iit  de  manerio,  the  plaintiff"  confeires. 
Copyhold  f]-,^{.  ji^g  lands  were  freehold :  for  copyhold  lands  cannot  be 
ceiofthema- holden  of  the  manor,  but  are  parcel  of  the  manor  itfelf,  which 
nor,  and  not  confifls  of  demeans  and  fcrvlces  j  and  then  when  the  plaintiff  iays, 
held  of  t;ie  jjj^j.  ji^gy  ^j.g  copyhold  lands,  this  is  repugnant  to  what  he  had 
faid  before;  and  therefore  it  is  void.  And  of  this  opinion  were 
Trehy  chief  jr.flice,  Ncvill  and  Rokeby  juftices.  But  Pcnvell  juflice 
co7itra.^  For  one  faj's  in  common  fpeech,  that  copyhold  lands 
are  held  of  the  manor.  And  T^rehy  chief  juffcice  faid,  that  the 
jurifdiftion  of  the  court  of  the  lord  of  the  manor  extends  to  lands 
held  of  the  manor,  and  not  to  lands  parcel  of  the  manor.  And 
therefore  by  the  opinion  of  three  jufficcs  the  writ  was  abated. 

Yaxley  verf.  Raincr. 

Intr.  Kill.  6  Will.  3.     C.  B.      Rot.  307. 

,EBT  brought  by  the  plaintiff",  lord  of  the  manor  o^  Toxley 
bull's  ball,    againff  the  defendant  a  copyholder  of  the  fame 
manor  for  a  fine  for  licence  to  alien  copyhold  lands ;    and  he  de- 
clares, that  there  is,  and  time  whereof,  ^c.  was,  a  cuftom  within 
the   manor  of  Taxley  bull's  hall,    that  all  the  copyholders   within 
the  fame  manor  have  ufed,  time  whereof,  &c.  to  pay  to  the  lord 
of  the  faid  manor  upon  every  alienation  of  the  faid  copyhold  lands 
a  line  for  licence  to  alien.     That  the  plaintiff  was  lord  of  the  faid 
manor,    and  that  the   defendant   was   a   copyholder   of  the    fame 
manor.      And  that  the   plaintiff"  gave  licence  to  the  defendant  to 
alien,  for  which  the  plaintiff"  aflcfTcd  fo  much  for  a  fine,  and  gave 
day  to  the  defendant  to  pay  it  at  Taxley  hall;  that  t]:ie  defendant 
aliened,  and   did   not  pay  the   fine  to  the  plaintiff";    by   which  an 
adlion  accrued  to  the  plaintiff',  ^c.     The  defendant  imparles ;  and 
Tender  is  no  then  as  to  part  he  pleads  a  tender.     And   to  this  tlie  plaintiff  re- 
plea  after  im-p]jgg^  jij^f  fi^g  defendant  fliall   not  be  admitted  to  plead  it  after  an 
I  Lu:w.  238.  imparlance,   &c.      The  defendant   rejoins,    nul  tiel  record  of  the 
Con:ib.  ;o.      imparlance,  and  this  was  found  againft  the  defendant.     As  to  the 
Bro^.^  en  er,  qj|^^j.  p.^^j.  j|^g  defendant  pleads  nil  debet,  and  verdicSl  for  the  plain- 
ibid  p.  31.    tiff.     And  ferjeant  Rotherham  moved  in  arreft  of  judgment,   that 
^'■^^'"^" '49- the  declaration  was  ill,   becaufe  it  did  not  appear,    tliat  the  place 
■^ '  where  the  money  for  the  fine  was  appointed  to  be  paid  was  within 

the  manor  of  l~axhy  hull's  hall ;  but  ratiier  it  appeared,  that  it  was 
appointed  to  be  paid  out  of  the  manor,  for  it  was  appointed  to 
be  paid  at  Taxley  hall,  which  is  not  laid  to  be  v/ithin  the  manor. 
And  it  fliall  not  be  intended  to  be  the  fame  with  Taxley  bull's  ball. 
And  the  lord  cannot  appoint  a  place  for  payment  out  of  the 
manor ;  for  then  the  tenant  might  be  forced  to  go  all  over  England 

in 
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in  queft  of  the  lord,  to  the  tenant's  great  prejudice.     And  he  com- 
pared it  to  the  cafe  in  Latch  122.     Grey  verf.  UliJJ'es.     But  Levhiz 
ierjeant  for  the  plaintiff  agreed  the  cafe  in  Laich^  and  the  reafon 
of  it  was,  becaufe  rent  ought  to  be  paid  upon  the  Lind.     But  in 
the  principal  cafe  the  fine  is  collateral.     And  befides,  the  court  will 
not  intend  (efpecially  after  a  verdidl)  that  the  place  was  out  of  the 
manor  ;  fince  this  intendment  would  deprive  a   man  of  a  right, 
that  accrued  by  a  kind  of  contradl.     And  that  the  lord  may  aflefs  a  The  lord  ap 
fine  out  of  the  manor,  all  agreed.     Then  why  may  not  he  make  it  P°'"'^.j  *^"^  "J 
payable  out  of  the  manor  alfo  ?    And  it  was  adjudged  accordingly  the^manor, 
by  the  whole  court,    and  judgment  was    given  for  the  plaintiff,  and  good. 
But  if  it  had  been  for  a  forfeiture,  the  court  faid  that  it  might  have 
been  otherwife. 
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Sir  John  Holt  Chief  Jujlice, 
Sir  William  Gregory] 
Sir   Giles  Eyre   died\cH:  a- 

^  June  /;/  this  term.    •^  •' 
Sir  Samuel  Eyre 


A" 


Selway  verf.  Holloway. 

N  agreement  was  made  between  Merry  and  Sehvay  now 

plaintiff  for  a  certain  parcel  of  hops  for  fo  much  money, 

and  that  Merry  upon  his  delivery  of  them  to  Holloway 

the  now  defendant  (who  was  a  common  carrier)  fhould 

have  his  money.      Merry  brought  his  ad;ion  for  this  money,  and 

recovered,  upon  evidence  that  the  hops  were  left  at  the  inn  where 

Goods  deli-     Holloway  lodged,  without  proving  any  delivery  to  Holloway  or  his 

veredtoacar- ^gj.y^j^j .  but  Only  a  woman  (who  had  ferved  Holloway  before,  but 

Cro.  jac.3-0.  ^^<^  quitted  his  fervice  for  five  years)  faid  to  the  carman,  if  he  laid 

I  Ro.  Abr.  6.  them  down  Holloway  would  find  them.      And   upon   the  trial  it 

Pj-  +•.  was  proved,    that  there  were   many   carriers   who  lodged  at  the 

a. '  fame  inn,  but  none  of  them  went  out  the  fame  day.     Holt  chief 

Mo.  462.      juftice  not  approving  this  verdid:,  the  caufe  being  tried  before  him, 

4  Rep.  84.     ^  j^g^  j.j.j^j  ^y^g  granted,  and  Merry  had  another  verdift  given  for 

him.       Upon   which  Selway  brought  this  adion  againft  Holloway 

the  carrier ;   and  fome  of  the  jurymen,  who   had   been  jurymen 

in  the    other  caufe  between  Merry  and    Selway,    being  upon  the 

jury  in  this  caufe,  gave  a  verdid  for  Holloway,  which  in  effeft  was 

contrary  to  their  former  verdidl;  for  if  they  were  not  delivered  to 

Holloway,  as  they  have  now  found  that  they  were  not,  then  they 

ought  not  to  have  given  a  verdidt  for  Merry  againft  Selway.     Upon 

which  Selway  moved  for  a  new  trial  in  this  caufe  between   him 

and  Holloway.      But  the  court  faid,  that  they  could  not  help  the 

3  two 
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two  former  verdids,  but  they  were  all  of  opinion  that  the  hops 
could  not  be  faid  to  be  delivered  to  Hollowly ;  and  therefore  a  new- 
trial  was  denied. 

Prynn  vcrf.  Edwards. 

DEBT  upon  a  judgment.     The  defendant  pleads,  that  a  writ  s  C   3  Saik. 
of  error  is  brought  returnable   in  the  Exchequer   chamber  '''"5' 
upon    the  fame  judgment,    which  is   yet  depending,   and   prays,  Conclufion  in 
quod  eat  hide  fine  die  quoufque,    &c.     The  plaintiff  demurs.      And  abatement, 
adjudged  for  him,  becaufe  the  defendant  ought  to  have  concluded 
quod  breve  cajfetur.     But  eat  inde  fine  die  quoufque^  &c.  is  a  good  Doft.  Plac 
conclufion,  where  excommunication  is  pleaded  in  abatement ;  be-  ^• 
caufe  there    refummons  lies,  but  it  does  not  lie  in  this  principal 
cafe.      But  per  curiam  thefe  adlions  are  vexatious,    and  therefore  See  z  Vent. 
not  to  be  countenanced  ;  and  for  this  reafon  common  bail  has  been  ^oi.Bidduiph 
often  allowed  in  thefe  aftions.     And  Holt  chief  jurtice  faid,  that  a  ''•  ^''^*<'°'^- 
writ  of  error  in  effedl  fuperfeded  the  judgment,  to  prove  which  he  4  Mod.  247. 
cited  a  cafe    between    Reed   and  Pierpoi?it,    which  in  effedl  was  Error  fuper- 
thus :    y,  S.    has  judgment  given  againft  him  for  20 1,  and  ac-  ^^"j  ^"  ^' 
knowledged  a  ftatutc  for  20  ^.  and  died,  having  made  J.  N.  exe-  2  Lev.  397. 
cutor,  and   leaving  affets  only  to  the  value  of  20/.  J.  N.  brought  '  ^}°'^-  '^'• 
a  writ  of  error  upon  the  judgment,  and  pending  the  writ  he  paid  yjiy,  20^^°* 
the  ftatutc ;  and  it  was  adjudged,  that  he  might  juftify  it  againft  3  Cro.  734, 
the   judgment,    becaufe    it  was   fuperfeded    by  the  writ  of  error.  ^^^' 
Judgment    was    given    in    the    principal  cafe,  that  the  defendant 
fhould  anfwer  over.     The  lame  judgment  was  given  Mich.  7  /^.  3.  Rowley  verf. 
B.  R.  between  Rowley  and   Rapfon  for   the    fame  reafons.       And  Rapf"on. 
then  it  was  refolved,  that  a   writ  of  error  pending  is  a  good  plea  skm'^-^o'' 
in  di  Jcire  facias  upon  a  judgment.      The  fame  judgment  was  given  Error deperd 
Mich.   8  JVill.  3.  B.  R.  between  Cbafciiorth  and  Mcrriman.     Mr.  ""^g  upon  3 
Bay.     Hil.  6  Will.  3.     In  the  Exchequer  chamber  all  the  juftices  J^^S^'"'  "  ' 

/,  ,  T  _^,^-..  ,.-'  good  p.ca  in 

and  barons  (except  baron  Turton)  were  of  opuiion,    that  in  debt /:„v /,/<;>-.■  up- 
upon  judgment,  error  brought  upon  the   judgment   is  a  good  pieap^"-  '-""te 
in  delay  quoufque^  is'c.  but  they'Wid  not  give  judgment.     Between  c/f^  "j'lder 
K/ng  and  Tuck.  ^  v  CJreenwood 

King  v.TuiK. 

Rex  z-erf.  BIthcll. 

jnithell  being  committed  to  the  keeper  of  Newgate,  to  be  kepts.  c.  5  Mod. 
*^   in  fafe  cuftody,  until  he  fliould  pay  a  fine,  which  was  fet  upon  '''•. 
him  by  the  court  at  the   Old  Baily,  upon  a  convidion  of  having  g''''  ""^  ' 
exchanged  broad  money  for  clipped,  againll:  the  new  ad  of  parlia^  Vaugh.  130. 
inent,  procured  a  habeas  corpus,  to  bring  him  to  the  King's  Bench.,  ^""•''''  "^''• 
in  order  to  be  turned  over  to  the  Mai-Jhalfca,  pretending  that  there 
were  feveral  adions  depending  againft  him.     To  which  habeas  cor- 
pus 
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pus  the  keeper  of  Neimgate  returned,  tliat  Bithell  was  committed 
to  him,  fiifely  to  be  kept  in  cuftody,  virtutc  cnjufdam  ordinis 
curiae  of  tl:e  feflu^ns  at  the  Old  Baiiy,  tenor  cujus  fequitur  in  hare 
"verba,  "oiz.  that  William  Bithell  is  known  to  have  exchan^-ed  broad 
money  for  clipped,  ideo  conjidcratuni  ejl  per  curiam  quod  praedi5lu$ 
Willelvnis  Bithell  filvat  domino  regi  mille  libras  bonae  et  legalis  mo- 
netae AngUae  pro  fine,  ct  rcmaneat  in  gaola  de  Newgate  quouf- 
que,  &c. 

Sir  Bartholomew  Shower,  Mr.  Northey,  &c.  took  exception  to  this 
return. 

1.  That  it  appears  by  this  return,  that  there  was  no  commit- 
ment, for  it  is  1-iid,  that  Bithell  was  committed  virtute  ciijafdani 
ordi?iis,  in  which  order  no  commitment  appears. 

2.  It  does  not  appear,  that  Bithell  was  prefent  in  court,  and  then 
the  court  could  not  commit  iiim  without  procefs  of  capias. 

3.  It  does  not  appear,  that  Bithell  was  in  prifon  before;  and 
no  implication  by  the  word  remaneat  Ihall  aid  it. 

4.  That  every  commitment  ought  to  be  to  the  immediate  officer 
of  the  court,  and  therefore  in  this  cafe  it  ought  to  have  been  to  the 
fherifi^"  of  Middlefex,  who  was  the  immediate  officer  of  the  court, 
and  not  to  the  gaoler  of  Newgate,  who  is  but  a  fubordinate  officer 
of  the  flieriff,  and  no  officer  of  the  court. 

Though  the         Againfl  thefe  objedlions  the  King's  council  argued,  that  although 

teiurnofa      t^l;je  retum  was  not  (o  good  as  it  might  have  been,   yet  fufficient 

isnwiwlvl),  caufe  appeared  upon  the   return,    to   remand  him.      And  for  this 

yet  1:  may  be  reafon  (as  they  told    me,    for  I   was  not   prefent   in  court   when 

fufficient.        judgment  was  given)  the  prifoner  was  remanded  to  Newgate,  not- 

withftanding  that  the  perfons,  who  were  pretended  to  be  bail  for 

him  in   the  anions  depending  againfl:  him  in  this  court,  declared 

that  they  rendred   him  in  difcharge  of  themfelves,  the  court  only 

Amnncom    regarding  it  as  a  trick.     But  the  court  was  of  opinion,  that   the 

"'be'to'"h-^'  return    was  not  good,  for  when  a  man  is  taken  in  execution  he 

immediate  of  Ought  to  bc  Committed  to  the  flieriff,  who  is  the  immediate  officer 

iicerofthe     of  the  ccurt ;  and  the  party  ought  to  be  prefent  in  court,  when  he 

^""'  is  committed  :  otherwife  the  want  of  a  writ  is  not  fupplied.     And 

The  party  ,        ,  .     '.  .     -         ,  .     ,    ^^ 

committed  by  Holt  chici  jultice,  Ji  a  man,  againit  whom  judgment  js  given 
ought  to  be  in  the  King's  Bench,  be  walking  in  Wefiminjler-hall,  the  King's 
cou't"' '"       Bench  may  fend  a  tipflaff,  to  bring  him  into  court,  and  the  court 

may  commit  him   in  execution.     But   otherwife,    if  he  were  at 

Charing-crcfs. 

Rex 
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Rex  •&  Regina  vcrf.  Kempe. 
Scire  facias  iflued  out  of  the  petty  bag  in  Chancery,  to  re- S- C  4  Med 


L  peal  letters  patent  bearing  date  the  29th  of  December  in  the  g^j^  ^^^" 
27th  year  of  the  reign  of  King  Charles  the  Second,  by  which  that  Salk.  465. 
King  granted  to  the  defendant  the  office  of  fearcher  in  Plymouth,  ^arth.  3,-0, 
The  cafe  was  fhortly  thus  :  King  Charles  the  Second  grunted  this  ^^'oanv.  Ah. 
office  to  John  Marti?!  durante  beneplacito.      Afterwards   by  other  \fi.  p.  12. 
letters  patent,  reciting  the  grant  to  Marti?:,  he  granted  this  office  ^'°-  ?-'«"'"• 
xo  Fryer  ior  life,  to  commence  after  the  death,  furrendcr,  or  for- 3 (j  h.  6. 48. 
fciture,   of  Martiti.      Fryer   afterwards    furrendred   his   letters  pa-  ^^°  patencs 
tent   to   the   King;    who  afterwards,  in  confideration  of  the   ^^^-\^^^'.p 
render   of  the   letters  patent    of  F)y:r,    granted   by  letters  pat.-:nt  ibid,  p.  57. 
this  office  to  Henry  Ketr.pe  for  life,  to  commence  after  the  death,  ^'^  ^59» 
furrender,     forfeiture,    or    other    determination,   of  the   eftate  of'^°' 
Marti?i,  and  afterwards  to  William  Kempe  for  life  (who  is  the  now 
defendant)  to  commence  after  the  death,  furrender,  forfeiture,  or 
other  determination  of  the  eftates,  of  Martin  and    FLcnry  Kempe. 
Hc?iry  Ke?npe  dies,  and  then   King  Charles  the  fecond  dies  ;    and 
now  this  fcire  facias  is  fued  againfl  die  defendant,  to  repeal  thefe 
letters  patent. 

This  cafe  was  argued  feveral  times  by  GoJild  King's  ferjeant  and 
ferjeant  Femberto?i  for  the  King,  and  by  Sir  Thomas  Poivis,    Mr, 
Northey,  &c.  for  the  defendant.     And  now  Sir  Samuel  Eyre,  and 
Holt  chief  juftice,  (there  being  but  two  judges  in  court)  gave  their 
opinions  in  folemn  arguments  for  the  defendant.     Sir  Satraicl  Eyre 
juftice  for  the  defendant  faid,  that  the  principal  quaere  was,  whe- 
ther the  letters  patent  oi  Fiyer  were  good?    For  admitting   that  If  the  King 
they  were  good,,  the  defendant  ouglit  to  have  judgment:    For  the  g'^"'^'" '°!'" 
confideration   of  the  letters  patent  of  Ke}?ipe  was  the  furrendcr  of , he  furrender 
thofe  of  Fryer  ;  and  if  thofe  of  Ftycr  were  good,  then   the  con-  of  void  letters 
fideration  of  thofe  of  Kempe  was  good,  and  by  confequence  the  P"'"'' '''% 

r>        •«-     1        1  r  Ml       1  1  grant  lb  void. 

grant.  But  if  the  letters  patent  of  i^ryw  were  ilL  then  there  was 
1)0  confideration  in  the  patent  of  Ke??ipe,  and  the  King  was  de- 
ceived in  his  grant,  and  therefore  it  was  void  in  law.  But  he  was 
of  opinion,  that  the  letters  patent  of  Fnrr  were  good  j  againfl  the 
validity  of  which  it  was  objeded,  i.  That  an  eftate  for  life,  as  this 
of  F/^iv- was,  could  not  depend  upon  an  eftate  at  will ;  to  which- 
objection  he  anfwered,  that  this  grant  of  office  did  not  refemble 
that  of  lands,  for  an  office  is  no  lon^^er  in  being  than  it  is  in  grant  '^''^  ^^'"^ 

.,T^./.,.,.        ,  C3  _o_  ",      cannot  grhnt 

by  the  King ;  tor  the  King  has  no  reyerfion  of  an  office,  nor  can  he  (he  reverfio 
grant  it  by  that  name,  as  8  7/(7/.  7.  12.  bHen.j.  14.  2  ^rcu;;/.  of  an  office, 
242.     I  Cro.  279.     8  7i-..;.7.  ifi?3.     3  Cr..  236.     But  th-e  King  ^-^^^-^ 

•  O  may  reverfion. 


on 
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Freehold  of  ^^^y  grant  It  ill  poffeflion,  or  to  take  effedl  in  futwo.  8  Hen.  7.  12. 
be  gSed'w  J  ^'^-  7-  29;  6-  _  8  Co.  S^'  Co.  Li.  3,  6.  I  Cro.  279.  3  Leon.  3  i. 
commence ;«  9  Co.  47.     Nor  is  a  particular  eftate  neceflary,  to  fupport  this  grant 

fuiuro.  With-    q|-  jjjg  Qg-j^e  2-^;  /?;/«;-o. 
out  a  parti-  '^ 

cular  eltate. 

z.  It  was  objeded,  that  the  King  was  deceived  in  his  grant  to 
Fryer,  which  was  to  commence  after  the  death,  furrender  or  for- 
feiture of  M?r^//z ;  for  the  eftute  oi  Martin  being  only  an  eftate  at 
Eilate  at  will  vvill,  it  could  not  be  furrendered  or  forfeited  ;  for  thofe  afts,  which 
derabie  or  for- i"  cafcs  of  Other  particular  eftates.  will  amount  to  a  furrender  or 
feitable.         forfeiture,  in  cafe  of  an  eflate  at  will  amount  to  a  determination 
■^^^^J^^^P'^^' of  the  will;  and  therefore  there  cannot  be  a  furrender  or  forfeiture 
of  an  eftate  at  will  (which  laft  aftertion  Mr.  juftice  Ryre  agreed  to). 
And  in  fact  the  eftate  of  Martin  did  not  determine  by  his  death, 
furrender  or  forfeiture,  but  by  the  death  of  King  Charles  the  fecond  ; 
and  therefore  this   grant    to   Fiyer  could  not    take  effeft,  becaufe 
Martin'%  eftate  did  not  determine  by  his  death,  furrender  or  for- 
feiture- 

To  anfwer  which  obje<ftions  he  faid,  that  it  ought  to  be  con- 
whentbe  fidered,  i.  When  the  King  ftiall  be  faid  to  be  deceived,  to  avoid 
decefve'din  ^^  grant.  2.  In  what  manner  the  grant  of  the  King  fhall  take 
i'-is  grant.        cfFeft,  and  what  conftrudlion  it  fliall  have. 

As  to  the  firft,  where  the  matter  exprefted  to  be  fuggefted  on 
the  part  of  the  grantee  is  falfe,  and  to  the  prejudice  of  the  King, 
there  if  the  King  be  deceived,  that  will  avoid  the  grant. 

But  where  the  words  are  the  words  of  the  King,  and  it  appears 
that  he  has  only  miftaken  the  law ;  there  he  fliall  not  be  faid  to  be 
deceived,  to  the  avoidance  of  the  grant.  As  if  there  is  an  eftate 
/;/  ejfe  not  recited,  or  when  the  grant  is  recited  to  be  of  lefs  value 
than  it  adually  is,  by  the  fuggeftion  of  the  party,  there  the  King 
is  deceived,  and  the  grant  ftiall  be  void.  For  in  the  firft  cafe  the 
■intent  of  tlie  King  was,  to  grant  an  eftate  to  take  efFecft  in  poftcflion, 
which  intent  cannot  take  efteft,  becaufe  there  was  an  eftate  before 
in  eJJ'e  not  recited.  In  the  fecond  cafe  if  the  grant  were  good,  the 
King  fhould  grant  more  than  he  had  defigned  to  do.  But  if  the 
King  is  not  deceived  in  his  conftderation,  nor  otherwife  to  his  pre- 
judice, but  his  intent  was  to  pafs  the  lands,  only  he  is  deceived  in 
the  law,  neverthelefs  his  grant  fhall  be  good.  To  warrant  which 
Jiverfity,  he  cited  Co.  Li.  3.  Dier.  352.  a.  197.  b.  2  Cro.  34. 
2.  Brownl.  242.  II  Co.  Auditor  Cur/'s  cafe.  I  Alod.  196.  Lane 
75;.     31  Hen.  6.  23.     6  Co.  Lord  Cbandos's  cafe. 

2.  Iq 
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2.  In  what  manner  thefe  letters  patent  of  the  King  fliall  be 
,conftrued,  when  he  is  miftaken  in  his  own  words  and  affirmation. 
And  he  laid,  that  it  is  a  rule  in  law,  that  where  the  King  is  not 
deceived  by  the  fuggeftion  of  the  party,  and  it  appears  by  the 
letters  patent  that  the  intent  of  the  King  was  that  tiie  patentee 
fliould  take,  fuch  conftruftion  fhall  be  made,  that  the  grant  ihall' 
not  be  void.  6  Co.  6.  lo  Co.  67.  9  Eikv.  4.  1 1.  S  Co.  Earl  of 
Rutland's  cafe. 

Now  to  apply  this  to  the  prefent  cafe.  In  thefe  letters  patent 
to  Fryer  the  King  is  not  deceived,  for  the  precedent  letters  patent 
are  truly  recited,  and  the  fuggcftion  of  the  party  is  true,  and  the 
intent  of  the  King  was,  that  Fryer  fhould  take  b)'  thefe  patents ; 
.and  therefore  fuch  conftruftion  ought  to  be  made,  as  the  grant 
may  take  effedl. 

And  as  to  the  commencement  of  this  grant  to  Fryer,  it  feemed 
to  him  that  the  King's  intent  v/as,  that  Martin  fliould  hold  it  for 
his  life  ;  that  is  to  fay,  that  he  would  not  determine  his  will  during 
the  life  of  Martin,  but  that  after  Martin's  death  the  new  letters 
patent  fliould  take  effedl.  But  fince  Martirz's  grant  determined 
by  the  King's  death,  this  grant  of  Fryer's  fliall  commence  after 
the  death  of  Martin.  And  for  thefe  reafons  he  was  of  opinion  that 
the  defendant  ought  to  have  judgment. 

Ho/t  chief  juftice  for  the  defendant  faid,  that  the  queftion  was, 
■whether  Fryer's  letters  patent  were  good  ?  for  if  they  are  not, 
thofe  of  Kempe  will  not  be  good  neither.  But  he  was  of  opinion, 
that  thofe  of  Frver  were  good. 


&^ 


I.  It  was  objedled,  that  they  were  void,  becaufe  they  were  not 
to  commence  upon  the  determination  of  the  eftate  of  Martin,  but 
upon  his  death,  furrender,  or  forfeiture.     His  death  might  happen, 
but  not  his  furrender  or  forieiture,   becaufe  it  was  but  an  eftate  ■ 
at  will. 

To  which  he  anfwered,  that  an  eftate  at  will  among  common  ^"  ^^^^^  *^ 
perfons  cannot  be  furrendered ;  becaufe,  being  at  the  will  of  both  Ki„j-5cafei9 
parties,  either  of  the  parties  may  determine  his  will.     But  in  the  furr^ndcrable 
cafe  of  the  King,  it  is   not  at  the  will  of  both  parties,  but  of  the  ^*'"S  o"'y  »' 

C'  f  '  (jie  will  Oi 

King  only,  and  the  party  cannot  determine  his  will  but  by  fur-  the  King, 
render.     For  if  it  be  an  office  of  truft,   forbearance  of  execution  is 
iineable;  and  furrender  in  fuch  cafes  is  conftantly  pradtifedj  as  in 
the  cafe  of  Hale  chief  juftice  and  Scroggs  chief  juftice. 

Then 
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Then  if  this  office  granted  at  will  was  furrenderable  (as  by  him 
it  was)  the  expreffion  of  the  King  in  his  letters  patent  was  proper 
enough. 

2 .  It  was  objefted,  that  It  was  not  forfeitable. 

FRate  at  will  To  wliich  he  anfwered,  that  the  King's  tenant  at  will  may  be 
forfeitable  in  fjjjj  fo  forfeit,  Fot  pcrhaps  the  King  upon  fuggeftion  of  crimes 
the^vings  committed  by  the  party,  before  he  determined  his  will,  (hall  be 
informed  by  Inquifition  of  record,  and  then  upon  the  very  return 
of  the  inquifition  the  office  is  forfeited.  But  if  it  were  an  eftate 
for  life,  then  there  ought  to  be  a  fcire  facias  to  repeal  the  letters 
patent. 

Admitting  then  the  law  to  be  fo,  this  grant  to  Fryer  was  good, 
and  might  have  commenced  after  the  death,  furrender,  or  forfeiture 

of  Martin. 

But  It  was  farther  obie<fled  againft  this  grant  to  F7-yer,  that  fup- 
pofe  the  King  had  determined  his  will  during  Martin's  life,  yet 
the  grant  to  Fryer  could  not  have  taken  effedt,  becaufe  the  eftate 
of  Martin  did  not  determine  by  the  death,  furrender,  or  forfeiture 
of  Martin;  and  then  if  the  grant  to  Fryer  were  good,  there 
would  be  a  freehold  to  commence  in  futuro,  which  is  againft  the 
rules  of  law. 

To  which  he  anfwered,  that  this  grant  would  neverthelefs  have 
taken  effedl,  but  not  till  the  time  limited  by  the  letters  patent, 
which  then  muft  have  been  Martins  death,  and  in  the  mean  time 
the  King  might  have  granted  it  to  whomfoever  he  pleafed ;  and 
when  Martin  died,  Fryer's  grant  would  have  commenced. 

Freehold  And  as  to  the  objeilion   that  a  freehold  cannot   be  granted  to 

granted  to      commcnce   in  fiiti/ro,  he  anfwered,  that  it  muft  be  underftood  of 

co.nmence  m         ,-       i      i  i      •  rr  ^  ^  •    7  r         1  i 

futuro.  a  treehold  in  c/le,  as  5  Co.  93.   Bcrivicks  cale ;  but  a  rent  de  novo 

may  be  granted  to  commence  in  futuro,  or  may  be  granted  In  fee 
with  fradtions,  1  Co,  Corbet's  cafe,  or  to  commence  upon  any  con- 
tingency; becaufe  it  is  a  creature  of  the  grantor,  who  may  mould 
ic  in  what  form  he  pleafes.  And  the  grant  of  this  new  office  re- 
fembles  the  grant  of  a  rent  de  novo ;  for  iince  there  is  no  eftate 
in  cjjc,  but  it  is  new  created  by  the  King,  he  may  mould  it  as  he 
pleafes.  And  although  there  is  fuch  an  office  as  this  of  a  fearcher, 
yet  the  eftate  is  new,  and  fubjedl  to  any  limitations.  And  no 
leafons  can  be  given  why  a  grant  in  futuro  of  fuch  a  new  office 
iliould  not  be  good,  as  well  where  there  is  fuch  precedent  eftate, 

as 
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as  where  there  is  none  at  all.  For  fuppofe,  there  being  before  a 
grantee  for  life,  the  King  grants  to  another,  to  commence  after 
the  death  of  the  grantee  for  life  j  this  firft  grant  for  life  is  of  qo 
avail  to  make  good  the  lafl  grant,  for  the  laft  grant  is  not  a  re- 
mainder, for  then  it  ought  to  have  been  created  at  the  creation  of 
the  particular  eftate  j  nor  is  it  a  reverfion,  for  neither  the  King 
nor  any  other  has  any  reverfion  of  the  office,  and  a  grant  by  fuch 
name  is  void  ;  but  the  King  may  grant  an  office  in  reverfion  ;  not 
in  refped:  of  the  particular  eftate,  but  it  is  only  a  future  intcreft  to 
commence  in  juturo,  i  Q-o.  Toung  -oerf.  Staivell,  and  Toutig  vcr^ 
fus  Foivler. 

But  if  the  King  has  the  inheritance  of  an  office,  fuch  a  grant  as 
this  had  been  void.  And  it  feemed  to  him,  that  the  King's  intent 
was,  not  to  determine  his  will  during  Martin's  life,  but  that  after 
his  death  the  grant  to  Frier  fliould  commence  ;  and  not  to  givs 
opportunity  to  any  follicitation,  to  determine  the  eftate  of  Martin 
before  his  death.  Laftly,  Frier's  letters  patent  being  good,  the 
furrender  of  them  was  a  good  conlideration  in  the  grant  to  Kempe^ 
io  that  the  letters  patent  granted  to  Kempe  were  good.  And  there- 
fore judgment  was  given  for  the  defendant. 

Rook  ve?-f.  Clealand. 

Intr.  Tr'm.  6  TFHL  &'  Mar.     C.  B.     Rot.  508. 

A  Man,  feifed  of  a  reverfion  expedant  upon  an  eftate  for  life,  s  C.s.tw. 
bound  himfclf  and  his  heirs  in  a  bond,    and  died  living  the  5<^3- 
tenant  for  life  ;  this  reverfion  fliall  be  affcts  in  tlie  hands  of  the  heir. 
Adjudged  this  term  /;;  C.  B. 


Walter  verf.  Rumbal. 

J  J?" Alter  brought  an  ad  of  trover  againft  the  defendant  Riiwl>(il^-^- ^'^^°^- 
for  6  hogs,   5  pigs,  &c.     Upon  not  guilty   pleaded  the  jury  -J^si'ik.^";,. 
find    a   fpecial   verdid ;    That  Jg/m  Smith   the    i6th    of  Oo?(j/;/r  Diilrcfs  foia 
8  Car.  2.  was  feifed  in  fee  of  a  mefuage  and  a  certain  parcel  of  land  ^"°5.')i"S  '<> 
containing  200  acres  of  land,  part  of  which  lay  in  the  hundred  of  ^^,.'.y-,/  ,. 
Kifialfey  in  JViltJhire,  and  part  in  the  hundred  of  AnJover  extra  in  fnp.c,.  fie.  z. 
the  county  of  Southampton.     And  being  fo  feifed,  he  demifed  it  by  l\^^-  ^°"'''- 
indenture  to  John  Walter  for  21   Years,   referving  43/.    loj.  rent  s.V.  12  Mod. 
annually  to  be  paid  at  two  equal  portions  at  Lady-day  and  MiehaeU  5  3 
mas.     That  the  leflee  entred  and  was  thereof  poflefied  by  virtue  of  ^'"'^"  "^' 
tlie  leafe  aforefaid.     And  that  rent  bein?  in  arrear,  the  defendant 

P  as 
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as  bailift*  to  John  Smith  diftrained  the  cattle,  for  which  the  aftion 

is  now  brought,    being  levant  and  couchant  upon  this  land,   ••jiz. 

part  upon  the  parcel  of  the  land  which  was  in  Kifialfey,  and  part 

Notice  to  the  ypQ^i  the  Other  parcel  which  was  in  Andover  extra.      Thev  lind 

puintitt  1$  r-  ,   .      .„»  r     1  •  t  11  1        ,    /-•'    , 

j.,)od.  that  the  plaintirr  was  owner  of  this  cattle,  and  that  the  defendant 

after  the  diftrefs  taken  gave  notice  to  the  plaintiff  according  to  the 
ftatute  of  2  Will.  Gf  Mar.  fef.  i.  cap.  5.  and  that  the  plaintiff  Wal- 
ter did  not  replevy  them  within  five  days.  And  that  after  the 
five  days  the  defendant  fent  for  the  con  (Table  of  Kitialfcy  and  the 
conftable  of  jindover  extra.  That  by  two  appraifers,  fvvorn  by 
the  conftable  of  Kinalfey,  and  in  the  prefence  of  the  conftable  of 
Andover  extra,  the  cattle  were  appraifed.  And  that  afterwards 
the  defendant  fold  them,  and  left  the  overplus  with  the  conftable 
for  the  ufe  of  the  plaintiff,  C^c.  And  ferjeant  Gould  and  Mr, 
Pratt  for  the  plaintiff  objedled, 

1.  That  the  notice  is  ill,  for  the  aft  fays,  that  it  fliould  be  at 
the  chief  maniion-houfe  or  other  notorious  place  upon  the  premif- 
fes ;  but  in  this  cafe  it  was  given  to  the  plaintiff  himfelf.  Sed  mn 
allocatur ;  for  per  curiam  the  intent  of  the  aft  was  only,  that  the 

Notice  to  the  party  fhould  have  notice,  which  is  performed  by  this  means,  bet- 
owner  of  the  j^j.  jj^^j^  j£  jj  j^^j  j^ggj^  Igfj  ^j  ^^  j^Q^j^g  Q^  Qfj^gj.  jj^Q^  notori- 
ous place. 

2.  They  objefted  for  the  plaintiff,  that  the  jury  have  found, 
that  notice  was  given  to  the  owner  of  the  goods,  and  not  to  the 
tenant  of  the  land.  And  although  the  aft  is  in  the  disjunftive,  yet 
it  ought  to  have  a  reafonable  conilruftion  ;  and  it  is  more  reafon- 
able,  that  the  notice  (hould  be  given  to  the  tenant  of  the  land,  be- 
caufe  he  might  fliew  that  the  rent  is  fatisfied,  which  does  not  lie 
in  the  knowledge  of  the  owner  of  the  cattle.  Sed  non  allocatur  ; 
for  the  aft  has  exprefly  provided,  that  notice  may  be  given  to  the 
owner  of  the  goods.  But  if  the  tenant  had  fued  a  replevin,  then 
the  notice  mull  have  been  given  to  him  ;  but  notice  to  the  owner 
fufHciently  affefts  the  owner,  and  the  plaintiff  is  found  owner  of 
the  cattle,  therefore  notice  to  him  is  fuflicient. 

3.  They  objefted,  that  the  jury  had  not  found,  that  the  conda- 
ble  of  Audover  adminiflred  the  oath  to  the  appraifers,  but  that  he 
was  only  prefent.  Now  the  conftable  of  Kinalfey  had  no  jurifdic- 
tion  over  that  which  arofe  within  the  hundred  of  Andover,  .;nd 
therefore  the  goods  diftrained  within  the  hundred  of  Andover  were 
fold  without  having  been  appraifed  by  fworn  appraifers,  for  the 
oath  adminiftred  by  the  conftable  of  Kinalfey  as  to  thofe  goods  in 
Andover  was  void,  which  is  contrary  to  the  direftion  of  the  ftatute. 
And  although  the  conftable  of  Andover  was  prefent,  that  does  not 

2  aid 


goods. 
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aid  it ;  no  more  than  where  the  mayor  of  a  corporation,   being  a  Order  figned 
juftice  of  peace,   made  an  order  and  figned  it,  and  afterwards  this  jcco^din""'"^^' 
order  was  figned  by  another  juftice  of  peace,    and  it  was  ruled  14  c^r.  2. 
naught,  upon  14  G?r.  2.  cap.  12.  becaufe  the  laft  juftice  was  nof"/"- '2- 
adlually  prefent  at  the  figning  of  it  as  the  ftatute  provides.     So 
here  becaufe  the  conflable  of  Andoi:er  did  not  adminifter  the  oath, 
though  he  was  prefent,  the  appraifement  of  thefe  goods  in  Andover 
was  ill.     But  to  this  it  was  anfwered  by  the  court,  that  the  oath  Lands  in  di- 
adminiftred  by   the  conftable  of  Kinaffey  was  fufficient,    for  the  ^^^^ '°""'''" 
lands,  although  they  lie  in  divers  counties,  yet  they  Ihali  be  intend- on™ Je^i,e 
ed  contiguous,  for  they  were  demifed  by  one  demife,  rendring  one  rendring  rent, 
intire  rent ;  then  the  diftrefs  being  lawfully  taken  for  one  intire  ^^^^^^^  """X 

-  .  .  1  I      r  r    1  •  ■  /-     1      be  taken   in 

caufe,  as  it  was  here,  the  channg  or  them  is  a  continuance  or  theeicherofthem, 

taking,  and  the  diftereiice  of  the  counties  will  make  no  diverfity 

of  the  diflreffes ;  but  the  diftrainer,  as  the  cafe  was,  had  liberty  to 

chafe  them  all  into  PFiltJJnre ;   then  the  officer  where  the  diftrefs 

is  chafed,  is  within  the  ad:,  becaufe  the  diflrefs  is  there  lawfully  in 

the  cuftody  of  the  law ;  and  therefore  the  oath,  adminiftred  by  the 

conftable  of  Kinalfey\  good  for  the  whole.     But  it  was  objefted  to 

this,  that  the  words  of  the  adl  are  [the  officer  where  fuch  diftrefs  fliail 

be  taken]  and  now  the  goods,  which  were  taken  Ln  Andover,  cannot 

be  faid  to  be  taken   in  Kinalfey  ;    to  which  the  court  anfwered, 

that  the  chafing  of  the  diftrefs  over  is  a  continuance  of  the  taking  oiflrcfs  taken 

of  the  diflrefs,  and  the  party,  fince  it  was  for  one  intire  caufe,  can-  for  one  caufc 

not  fever  the  diflrefs,   but  ought  to  chafe  them  all  together,   and  ^*"""  ^^  ^^- 

impound  them  in  one  pound,  by  i  G"  2  Pl\&  Alar.  cap.  12. 

4.  It  was  objefted,  that  the  jury  have  not  found,  that  the  tenant 
had  not  brought  a  replevin  within  the  live  days.     Sed  non  allocatur  j 

for  the  jury  have  found,   that  the  owner  did  not  replevy  within  The  owner 
the  five  days,    which,    as  to  the  plaintiff  who  is  the  owner,    is  brings  not 
fufficient.  "P'"'"- 

5.  It  was  objeded,  that  they  do  not  find,  that  the  goods  were 
fold  for  the  befl  price.     To  which  the  court  anfwered,  that  that 

•  fliall  be  intended,  fince  the  appraifers  were  fworn.      For  which 
reafons  judgment  was  given  for  the  defendant.     But  Holt  chief  ju-  Diflrefs  uken 
ilice  faid  in  this  cafe,  that  if  lands   in  Middlefex  and  Hampshire  be  ;",;,"'X"h ' 
demifed  by  one  demife,  refervlng  one  intire  rent,  the  diflrefs  taken  are'notadjoin- 
in  Middlesex  cannot  be  chafed  into  Hampjhire.  becaufe  the  coun-  '"g- """«'  ^^ 

*•   „ ^  „„»  _  J-    .    •  n  t  chafed  out  of 

ties  are  not  adjoining.  ,he  one  coun- 

Vf   into  the 
Other. 
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Maflers  verf.  Lewis. 

s.  c.  3  Saik.  /^ Harks  Maftcrs  was  indebted  to  Gojlwright^  and  liad  alio  a  Debt 
S^C.  Skin.  owing  to  him  by  Leiais  the  defendant.     Majlers  dies  inteftate, 

516.  and  Go/Iwrigbt  tx\X.e.\-s.  a  caveat  in  the  ipiritual  court,  and  then  en- 

Carth  544.    jgj.g  ^  plaint  in  the  court  of  the  flieriffs  of  London  againft  the  arch- 
t52.  biihop  oi  Canterbury  as  ordinary,  to  attach  this  debt  in  the  hands  of 

Foreign  at-    Leivis,  and  upon  defartk  has   judgment  and  execution.     Then  the 
iLlTwill"   archbiHiop  grants  adminiftration  to  Alice  Mafters,  who  brings  tliis 
not  attach      indebitatus  ajj'umpfit  againfc  Lewis,  vino  pleads  tliis  foreign  attach- 
^°°t  "V"  '^^""^  "^   ^^''-     'T'l'^  plaintiff  demurs,  and  Sir  Bartholomew  Shower 
levying*' a  ^    ^'^"^  ^'^^ •  ^^^  f"'"  ^^c  defendant  argued,  that  the  foreign  attachment 
plaint  againfl  if#nhis  Cafe  was  good,  and  the  defendant's  debt  well  attached,  and 
the  ordinary,  therefore  he  ought  not  to  be  liable  over  to  the  plaintiff,      i.  They 
faid  th'iit  this  foreign  attachment  had  had  the  approbation  of  all 
courts  for  more  than  a  hundred  and  fifty  years ;  and  there  was  no 
inconvenience,  for  if  the  defendant,  againft  whom  the  attachment 
is  fued,  comes  within  the  year  and  day,  he  may  fue  ^  fcire  facias , 
againft  the  plaintiff,  to  difprove  the  debt.     2.    They  faid   that  it 
had   been  allowed   in  a  cafe  of  the   very   fime   nature,  Calthrop, 
rep.  66.     And  though  it  may  be  obje(3:ed,  that  this  may  work  a 
(ievaftavit  in  the  adminiftratrix,   for  by  this  means  a  debt  upon  a 
fimple  contracft  may  he  fitisfied  before  a  bebt  upon  fpecialty  j  they 
anfwered,    that  the  adminiftratrix  might  well  plead  in   an   adion 
brought  againft  her,  plene  admini/iravit ;  for  ftie  is  not  chargeable 
for  more  than  that  v/hich  comes  to  her  hands.     And  by  5  Co.  Stiel- 
ling's  cafe,  the  adminiftrator  is  bound  by  the  cuftom  oi London,  to 
pay  a  debt  by   fimple  contradl  as  well   as  a  debt  upon  fpecialty. 
And  although  in   this  cafe  it  may  be  objefted,    that  the  ordinary 
was    not  liable  to  any   adion    of  debt,     they   anfwered,    that    by 
10  Ed.  2.  cap.   19.    the  ordinary  is  liable,  fo  long  as  he  hath  af- 
Jets,  2  Injl.  397.     But  they  faid,  that  admitting,    that  this  judg- 
ment in  the  attachment  was   erroneous,  neverthelefs  fo  long  as   it 
continues  in   force,    it  fliall  bind  the  parties.      For  which  reafons 
^   they  prayed  judgment  for  the  defendant. 

But  Northey  econtra  for  the  plaintiff.  Of  which  opinion  was 
Holt  chief  juftice,  Sir  Giles  Eyre  and  Sir  Samuel  Eyre  jufticcs. 
Foreign  at-  Fo^,  I.  Foreign  attachment  (by  them)  cannot  charge  any  pcrfon 
tachment  but  a  debtor,  and  the  ordinary  is  no  debtor,  before  goods  come  to 
f  debtor""'^  his  hands.  5  Co.  82.  9  Co.  Hen/loe's  cafe,  F.  N.  B.  210.  b. 
Ordinary  no  2.  Gamifliment  cannot  be,  but  where  the  garnifliee  is  liable  to  the 

debtor,  before 

goods  come  to  his  hands.    T.Jones  [65.     Garnillvment  cannot  be,  but  where  the  garnifhee  is  liable  to  the 

aiTlion  of  the  defendant. 

adion 
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ad'io:i  of  the  defendant ;    for  the  garnifliee  may  plead  all  things 
that  the  defendant  might  have  pleaded.     But  in  this  cafe  the  ordi- Ordinary  can- 
nary,  who  was  the  pretended  defendant,    could  not  have  had  an  againfunime- 
adlion  againfl:  Lewis  for  this  money.     Therefore  if  this  foreign  at- ftate's  debioc 
tachment  (hall  be  allowed  good,  it  will  be  in  effedl  to  adjudge  a 
power  in  the  attachment  to  give  an  adtion,  to  a  perfon  who  can- 
not   have   one  by   law,  which  the  attachment  cannot   do.      But 
where  there  is  an  executor  or  adminiftrator,  a  foreign  attachment 
may  well   be  allowed,    becaufe  they  may  be  fued,  or  may  fue. 
And  as   to  the    objeclion,  that  the  judgment  although  erroneous 
Ihall  bind  the  parties  until  it  be  reverfed,  the  court  anfwered,  that 
jion  "calct  exceptio  ejus  rei  cujus  fctitur  dijjhhitio.     And  the  admini-  A'"'  -vaht  ex- 
flratrix,    in  this    cafe  could   not  reverfe   this    )ud'j:;ment,     becaufe '^''''''°  ^''."^" 
flie  is  not  party  to  the  record.     And  by  Holt  chief  juftice,   Snel- dijjilutia. 
ling's  cafe,    5  Co.  82.  where  it  is   faid,  that   the   adminiftrator   is 
bound  by  the  cuftom  to  pay  a  debt  upon  fimple  contrafl:,  &c.  is 
not  found  law.     And  afterwards,  Mich.  7  Will.  3.  in  B.  R.  1695. 
(Sir  Giles  Eyre  being  dead,  and  Sir  T'homas  Rokcby  made  juftice  in 
his  place)  tlie  whole  court  of  King's  Bench   gave  judgment  for 
the  plaintiff. 

Memorandum,  Si)-  Edward  Ward  hnight,  attorney  general,  ivas 
this  term  made  ferjeant  at  law,  and  lord  chief  baron  of  the  Ex- 
chequer, in  the  place  of  Sir  Robert  Atkins  (but  this  was  no- 
lens volens.^  ylnd  Sir  Thomas  Trevor  folicitor  general  the 
eighth  of  June  fiicceeded  in  the  office  of  attorney  general.  And 
Sir  John  Hawles  knight,  o/Xincoln's  Inn,  fncceeded  in  the  office 
of  folicitor  general.  And  Sir  Salathiel  Lovell  knight^  recorder 
c/"  London,  was  made  King's  ferjeatit. 
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Sir  John  Holt  Chief  Jujt ice. 
Sir  William  Gregory^ 
Sir  Thomas  R{  keby 

remo'ved  this  term  out 

of  the  Comnion  Picas  vjnjtices. 

in    the   room    of  Sir\ 

Giles  Eyre 
Sir  Samuel  Eyre 


Sir  John  Dalfton  vei~J.  Janfon. 

S.C.tSalk.io.  A  CTION  upon  the  cafe  grounded  upon  the  cuflom  of 
r  f°  ^h  /  »  ^^  realm  againft  a  common  carrier,  and  trover^  were 
cufton.%ain(t  /  ^  joined  in  one  declaration.  Upon  not  guilty  pleaded, 
a  carriei  and  verdidl  for  the  plaintiff.     And  it  was  moved  in  arreft  of 

.trover cannot  jufjcrment,  that  thefe   adlions   cannot  be  joined:  for  although  the 

be  joined.  J""0  '  n  r  i/-ii  ■      r  ^ 

Keb  8c2  c^^^  upon  the  cuitom  feems  to  be  founded  upon  a  tort,  yet  it  founds 
p.  57-  in  contradl ;  and  then   an  a(flion  founded  upon  contraft  cannot  be 

Ibid.  870.  p- joined  with  an  adlion  founded  upon  a  tort,  as  trover.  And  i  Sid.  244, 
12  Mod.  73.  Matthew  'oci-f.  Hopkim,  for  this  reafon  in  a  like  cafe  judgment  was 
Comb.  332.  arrefted.  And  of  the  like  opinion  was  the  whole  court  at  prefent, 
-  Salk  204  '''"^  therefore  judgment  in  this  cafe  was  arrefted.  See  i  Foitr. 
223.  Owcii  "verf,  Lewin  contra.  See  i  Sid.  223.  Wright  vcr- 
fus  Berk', 
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Pcnfe  vcrf.  Proufe. 

MR.  Vratt  moved  for  a  prohibition  to  the  confirtory  court  of  S-  ^-  ^="^- 
the   biOiop  of  Exeter,  where  ]iis  client  was  Hbelkd  againft  \  ^/joj    ^g^ 
for  a  rate  affeffed  by  the  church-wardens  by  cuftom  for  repair  of 
the  church,  as  well  the  chancel  as  the  nave  of  the  church.     And  ^r.'''^  ^^' 

,  ,  . -,  .  ,  111  rilnioners,  or 

refolved,    i.  That  the  panlhioners,  and   not  the  church-wardens,  the  mojonty 
ought  to  afTefs  the  rate.      2.  That  the  parfon  ought  to  repair  the  o*^''^<="'-o"g'" 
chancel  and  not  the  pari fli loners,  but  that  the  parifhioners  ought  to  r°tfio^ep!ir 
repair  the  nave  of  the  church.     And  by  Holt  chief  juftice,  by  the  the  churcn. 
canon  law  the  parfon  ought    to    repair    the  whole ;    but  by    the  z  Ro-  Abr. 
cuftom   of  England  the    parfon    Hiall  repair  the  chancel,   and  the  ^^\-\^^     (-, 
parifhioners  the  nave  of  the  church.     And  by  the  cuftom  of  LcWcw  Comb  34+.  * 
the    parifliioners  fiiall  repair  the  chancel  alio.     But  Rokeby  juflice  PariOiioncrs 
was  of  opinion,  that  the   parifhioners  ought   to  contribute  to  the  °''^.'f^^ '"  '^°"' 

I  1  o  tribute  to  the 

charge  of  the  ornaments  of  the  chancel,  but  Holt  doubted  of  that,  chirge  of  the 
Then  Sir  Bartholomeiv   Shower   moved,    that  a  prohibition  fljould  o''"anients  of 
be  granted,  only  giicaJ  the  fuit  for  the  rate  for  the  chancel,     g^^ 'he  chancel, 
refolved,  that  the  prohibition  fhall  be  for  the  whole,  bccaufe  it  is 
but  one  rate,  and  intire  ;  but  if  a  man  libel  for  two  diftind  things,  ^"^'l^*"  »  pro- 
the  one  of  which  is  of  ecclefiaftical  conufance,  and  the  other  not,  ^e'^rnnied ' 
a  prohibition    fliall  be  granted,  gaoad  that    which  is  of  temporal ^»o..<^, 
conufance,  and  they   of  the    court  Chri/iian  Avail   proceed  for  the 

other.     Therefore  in  the  principal  cafe  a  prohibition  v/as  granted. 

S.  C.  5  Mod. 
76, 77, 1 18. 
Herbert 'L'^T/C  Walters.  i  saik.  205. 

-'  Skin. -595, 

5q6. 

REpIevin.      The   defendants   as    overfcers   of  the  poor  of  the  '-a"!"  363- 
parirti  avow  for  a  rate,    fet   upon   the  plaintiff  by  force   of '^ '^''*"^- ^5- 
43  Eliz.  cap.   2.       The  plaintiff  replies    De  injuria  Jua  propria  ^^'^IT'^'eIz^ 
abfque  tali  cauja,  and  upon   this  they  were  at  iffue.     And  at  the  <•  ;.  2.  if  the 
trial,  after  appearance,  the  plaintiff  was  nonfuit.     And  Sir /'>^7?mT''"',""'^*'/^* 

jjr-       •  ir  ■         r   •  ■  /-i  i/-        trial  is  nonfuit. 

yynmington  moved   for  a  writ  or  inquiry   or   damages,    and  after  writ  of  in- 
debate  at   feveral  days,  refolved,  that  a  writ  of  inquiry  fhall    be  <i"'fy  my  be 
granted.     For  if  the  jury  try  the  iffue,  and  do  not  find  damages  ^f"'^'' 
in  cafe  where  damages  are  recoverable,  this  fliall  not  be  iuppliad  by  of  mqury^" 
a  writ  of  inquiry,  becaufe  the  damages  are  part  of  the  verdift,  and  w^y  luppiy  » 
if  the  jury  had  found  exxeffivc  damages,  the  party  might  have  had^,^[^^y"* 
an  attaint.      But  in  this    cafe,    although  the   jury  by   the  ftatute  Wa-erman  v 
(notwithftanding    they  did  not    try  the    iffue)   might    have    been  Yea.  &  LmJc 
charged  to  find  damages;  yet  if  they  h.id  found  them,  it  had  been  *'<5'  \  L°" 
but  an  inquefl  of  office,  and  by  confequence  the  party  could  not  c.  b.  Mich. 
]iave  had  an  attaint  if  they  had  l3ccn  cxceffive.     And  the  reafon  of  ;o  Geo.  2. 


this  f;  ' :  „  , 

Ca.  m  Pirl. 
20  (. 
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Upond«       this  docs  not  differ  from  the  cafe  where  there  is  a  demurrer  to  the 
cvid»n'ce°thV  evidence  at  the  trial,  the  iury  may  allefs  conditional  damages,  and 
jury  may  af- if  they  do  not,  a  writ  of  Inquiry  may  be  awarded,      i  Cro.  143. 
feis  ^^^^g^^'Barrofe  vcrf.  l^ewbott.     Befides  tliat,    i  Roll.  Rep.  2^2.  Brampto}i'% 
fnqifirjT'may  ^afc,  and  2  Roll.  Rcp.  112.  are  exprefs  authorities  in  point.     And 
ie  awarded,    this   is  not  like  the  cafe  of  Ward  Vi^rf.  Culpcper,  Mich.    20  Car.  2. 
B.  R.      I    Sid.   38c.  where  in    replevin  the  defendant  avowed  for 
a  rent-charge,  and  iflue  being  joined,  the  jury  found  the  value  of 
the  cattle  and  damages,  but  did  not  find  what  rent  was  arrear  ac- 
cording  to    the  flatute    17  Car.   2.   cap.  7.  and  refolved,    upon  a 
motion  for  a  writ  of  inquiry,    that  it  cannot  be  granted,  becaufe 
the  ftatute  fiys  that  the  fame  jury  ihall  inquire  of  the  value  of  the 
cattle  and  of  the  rent  arrear  ;  but  the  43  Eliz.  laft  paragraph,  gives 
the   party  his   elcftion,  either  to  have  the  jury  find  the  damages, 
■Raym  124.    or  to  have  a  writ  of  inquiry.     And  He// chief  juftice  faid  that  he 
^Keb^ssj.    remembred  a  cafe  ij  Car.  2.  B.  R.  Burton  verf.  Rob'uijon.     De- 
\n  detinue  if  tinue  for  a  charter,  verdidl  for  the  plaintiff  upon  ifTue  joined,  and 
the  jury  omit  fi^g  jury  found  damages,  but  did  not  find   the  value  of  the  deed; 
the  deed,  this  and  upon  motiou  for  a  writ  of  inquiry  the  court  doubted,  whetlier 
cannotbefup- it  Hiould  be  giranted;  but  afterwards  he  was  informed,  that  a  writ 
trt  ui^  ^"^"^  °^  inquiry  was  granted,    contrary  to  Cheynefi  cafe  and  (by  him) 
contrary  to  law. 

Young  'verf.  Rudd. 

S.C.  5  Mod.     A^jlunpfit  and  quantum   meruit  by  an  apothecary  for  medicines 
Carth.  34.7.  and  attendance  upon   the   defendant  when  he   was  iick,  ^c. 

2  Saik.  627.   The  defendant  pleads,  that  he  gave  to  the  plaitiff  a  beaver  hat  in 
ifim'iff  dl^*^^  fatisfadion  of  thofe  promifes,  and  that  the  plaintiff  accepted  it  in 
Clares  for       fatisfaclion.     The  plaintiff,  frotefiando  that  the   defendant  did  not 
wares  fold,     give  the  beaver  hat  to  him  in  fatisfiftion,  &c.  traverfes  the  taking 
dant  pkads     ^7  ^^"^   ^"^  fitisfadlion .     The   defendant  demurs.     And  '^h.  Hall 
acceptance  of  took  exception  to  the  plea,  that  it  is  pleaded  in  fatis£id:ion   of  the 
f  ^Y  '"  f^'lf  promifes,  whereas  it  ought  to  be  in  fatisfadion  of  the  money  due 
promifes  (not  upon  the  promifes,    and    compared   it   to  the  cafe    of  Ner.l  verf. 
of  the  money  Sbcjield,  Tch.  192.  where  acceptance  of  a  load  of  lime  was  plead- 
due  bj  them)  ^j  j^^  ^^^  ^^  ^  bond,  which  was  upon  condition,   and  adjudged  no 
f  Rep.  117    P^^^'  becaufe  it  ought  to  have  been  pleaded  in  fatisfadlion  of  the 
Mod.  677.     fum  of  money  contained  in  the  condition.     But,  by  the  court,  the 
Comb.  346.   cafes  differ,  for  in  the  cafe  cited  a  releafe  of  the  condition  had  not 
Sty.  2%.^     httn  a  bar  to  debt  upon  the  bond  ;  but  here  a  releafe  of  the  pro- 
mifes had  been  a  good  bar  in  this  adlion,  and  therefore  the  defen- 
dant has  pleaded  well  enough.     Then  Mr.  Northey  took  exception, 
that  the  traverfe  in  the  replication  was  ill,  for  the  traverfe  ought 
to  be  to  the  moil  material  part,  which  is  here  the  gift ;  for  if  the 

defendant 
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defendant  gave  in  fatisfadion,  and  the  plaintiff  received  it;  whe- 
ther the  plaintiff  received  in  latisfadion,  is  not  material ;  for  it 
muff  be,  if  he  will  receive  it,  that  he  receive  it  to  that  intent,  for 
which  the  defendant  gave  it.  As  if  A.  owes  B.  lo  l.  upon  a  bond  Cr.EI.  6?, 
and  20/.  upon  fimple  contradl,  and  A.  pays  B.  20/.  in  fatisfac- 
tion  of  the  money  due  upon  the  bond,  and  B.  fays  that  he  will 
iiccept  it  in  fatisfadtion  of  the  money  due  upon  fimple  contrad:, 
nevtrthelefs  if  he  accept  it,  it  fliall  be  adjudged,  that  he  accepted 
it  for  the  money  due  upon  the  bond.  Therefore  in  this  cafe  the 
traverfe  ought  to  have  been  to  the  gift.  But  Mr.  Hall  for  the 
plaintiff  argued,  that  of  ncceffity  this  new  agreement  muff  be  by 
the  mutual  affent  of  the  parties,  and  then  the  acceptance  is  as  mar 
tcrial  as  the  gift.  Of  which  opinion  was  ii?/^  chief  juffice  :  For  c-ift  or  ac- 
if  the  defendant  had  pleaded  the  gift,  without  an  averment  that  "P""^^  ^''^ 
the  plaintiff  accepted  it,  the  plea  had  been  ill.  And  Holt  cited '"^"" 
Hob.  1 78.  Erie  "verf.  Tiick^  where  the  acceptance  was  traverfed  j 
and  therefore  (by  him)  both  the  gift  and  the  acceptance  are  tra- 
verfable ;  and  therefore  he  was  of  opinion,  that  judgment  (hould 
be  given  for  the  plaintiff.  Rokeby  juftice  was  of  opinion  for  the 
plaintiff,  but  for  another  reafon,  becaufe  fince  the  plaintiff  had 
taken  by  protcftation  the  gift,  and  had  traverfed  the  acceptance,  it 
does  not  appear  that  there  was  any  receipt.  But  if  there  had  been 
any  receipt  confeffcd,  he  feemed  to  incline,  that  the  acceptance 
had  not  been  traverfable  for  Mr.  Northey's  reafons.  The  fame 
cafe   between  T'chcrton  and   Salisbury,    and    the  fame   judgment  Yelvenon  v. 

this  term.  "  Salisbury. 


T 


Rex  verf.  Leafon  and  Edwards. 

HE  defendants   were  taken   by  a   meffenger,    and  kept  in  The  prayer  to 
cuftody  feveral  days  in  Middle/ex  ;  and  the  beginning  of  this  '"''''^  ^  ""^^ 
term  they  entred  their  prayer  according  to  the  habeas  corpus  Jift.  oVthe/jl^L'/ 
After  being  brought  before  Sir  Williatn  'Trianball  fecretary  of  ffate,  foz-^waftmuit 
he  committed  them  to  the  Marjlialjea  for  high  treafon  in  confpiring  ^^  ^""^'^  '"^ 
the  death  of  the  King,  which  fad:  was  fuppofed  to  be  committed  whereTe^ 
in  Surrey.     And  now  being  brought  to  the  King's  Bench  by  ha-  °"ght  to  be 
beas  corpus.    Sir  Francis  Winninpton  and  Sir  Bartholomeiv  Shower  !?'^'^; 

,    '   ,  ,  *^  ^..ocno.  Ill, 

moved,  that  they  fliould  be  bailed.     But  denied  by  the  court,  for 
the  intent  of  the  habeas  corpus  ad  was,  that  the  prayer  fhould  be  The  King'j 
entred,  where  the  party  ought  to  be  tried  ;  which  in  this  cafe  muft  Berchdoesno- 
be  at  the  affifes  in  Surrey,  for  the  King's  Bench  cannot  originally '^ttify^ofT 
liold   plea  of  felony  arifing   out   of  Middkjex,  and   therefore  the  itlcny  arifing; 
King's  Bench  will  remand  the  prifoners  to  the  MarJJ^alfca.     Ex  °'']°^ '^^''''^''- 
relatione  jrfri  Ives.  Hill.  8.   The  lord  Montgomery,   being  indidcdj'^'', 
in  London  for  high  treafon  for  confpiring  the  death  of  the  King,  .,°,^-,  Jr^';^"' 

il  ejitrcd 
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entred  his  prayer  in  the  King's  Bench ;  but  adjudged  that  it  ought 
to  be  entred  at  the  Old  Baily. 

Leward  &  ux'  vejf.  Bafely. 

s.  c.  I  Salk.  -  H    Refpafs,    afTault  and  battery,  for  a  battery  committed  upon 

Y^^'    r  r       A      the  wi'"e.     Tlie  defendant  pleads,  dc  Jon  ajjault  demefne  of 

p.\z8.       '  the  wife.      The  plaintiffs  reply,  that  th.c  defendant  went  out  to 

fight  the  hufband,  and  that  flie  being  defuous  to  afijfl:  her  huftand, 

and  to  keep   hini  from   being  wounded,   infuJtiim  fecit  upon   the 

defendant.      The  defendant  demurs.     And  Mr.   Carthe'vt:  argued, 

1  Mod.  36.     tj-ij^j-  tj-ijg  ifijultum  fecit  was  ill.     And  for  that  he  cited  a  cafe  be- 

'  ■ ''■■^''     tween  Jones  and  T're/iUcm,  intr.  Trin.  21  Car.  2.  B.  R.  rot.  1841. 

Trefpafs,  afTault  and  battery  ;  the  defendant  pleaded  de  fon  ajjindt 

A  Man  cannot  demejhe  ;  the  plaintiff  replied,  that  he  was  poffeffed  of  a  clofe  called 

jaibty  an  ai-    Ciipiier'^  clofe,  and  that  the  defendant  broke  the  gate  and  chafed 

fenfeofhis     his  horfes  in  the  clofe,  and  the  plaintiff"  for  defending  his  poffeffion 

^.lofe.  molliter  injultum  jecit  upon  the  defendant :    And  upon  demurrer 

adjudged  a  bad  replication,  for  he  ihould  have  faid,  molliter  maims 

impofuit ;  but  he  could  not  juftify  an  affault  in  defcnfe  of  his  pof- 

2  Lut.  14S3.  feflion.  And  this  cafe  the  court  agreed  to  be  good  law,  but  diffe- 
A  wife  may  j-^j^j.  fj-Q^i  the  prcfent  cafe  ;  for  this  is  a  juftifiable  aflault,  for  the 
I'auit'in  de-  'vvife  may  lawfully  make  an  affault,  to  keep  her  hufband  from  harm, 
fenieof  her    and  fhe  has  pleaded  it  fo.     In  the  fame  manner  a  fervant  may  ju- 

"  '^^"  ■  ffify  an  affault  in  defence  of  his  maffer,  but  not  e  contra^  becaufe 
Servant  may  ^^  maffer  might  have  an  a(3:ion  per  quod  fcrvitium  amif.t.  So  in 
fault  indefen(e  this  cafe,  if  the  defendant  lifted  his  hand  to  ffrike  the  hufband,  the 
of  his  maiter,  wife  might  Well  juftify  an  affiult  to  prevent  the  blow.  And  if  the 
nut  not  t  ^o;!-  £^jC^  j^^^j  )^^^^  otherwifc,  the  defendant  ought  to  have  rejoined,  de 
foji  tort  de7?ief?ie,  and  then  it  had  been  againft  the  plaintiff.  But  a 
'A  Man  cannot  nian  Cannot  juffify  an  affault  in  defenfeof  his  horfe,  or  his  poffefiion, 
laui7in"de-'  ^^"^  there  he  ought  to  fay,  molliter  itianus  impofuit.  Judgment  for 
fenfe  of  his     the  plaintiff,  nifiy  &c. 

horfe. 

Ow.  1^0- contra.    Bro.  trefpafs,  i  89.     Ibid.  217.    Hawk.  P.  C.  131.  cap.  61.  f.  24.    Ibid.  134.  c. 62.  f.  3. 

s.  c.  2  Salk,  Smith  verf.  Frampton. 

5  Mod.  87. 

New  trial  CMITH  brought  an  aftion  upon  his  cafe  againfl  the  defendant, 
cranterin^  ^"-*''  "^ghgently  keeping  his  fire,    by  which  the  houfc  of  the 

penal  aftions,  plaintiff  was  burnt.  And  after  verdi(ft  for  the  defendant  Mr.  Mon- 
wherethe      tague  moved  for  a  new  trial,  upon  a  fugggeftion  that  the  \crdid  was 

verdiftisfor        ^-    n         .,  aji.  j         u   ?     u         u     •.  r 

the  defendant,  ^F'^'""  evidence.  And  he  argued,  that  though  at  was  a  fevere 
though  con-  aftiou,  yet  all  anions  were  grounded  upon  reafon,  and  that  new 
trary  to  evi-  (pj^ig  ^i^^  ^^^^  granted  ag;ainft  the  hundred.  Triiu  i6gi.  B.  R.  be- 
Hortoni..     tween  Horton  and  the  hundred  of  Edmonton.     A  like  cafe  Tr/V/. 

hundred  de  r  pf^///^ 

Edmonton. 
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5  Will.  &  Mar.  C.  B.     So  it  is  agreed  i   Sid.  49.  between  Read  Stni;h  and 
and  Dawfon,  that  a  new  trial  may  be  granted  to  the  defendant  in  l?''^'!!"7' 
an  information  in  perjury  where  the  is-ing  is  not  party,   without /y,/.  12  Crs.r. 
confent  of  his  council,  and  where  he  is  p^irty,  with  the  confent  of  9?'"'°"°^''^ 
his   council.       But   fcrjeant  Darnoll  and   Sir  Bartholomew  Shotver  1°"^^^^^^^^^ 
c  contra  :  That  the  court  does  not  grant  new  trials  where  the  verdidl  of  the  Cafe  is 
is  for  the  defendant  in  penal  adtions,  as  perjury,  forcible  entry,  Gfc.  ^  ''ef'on  for 
And  in  Hil.  4  fi?   5  IVill.  &  Mar.   in  information  agaijift  Ikivies ':n3h!lldci7ed 
for  a  riot,  the  judge  before  whom  lie   was  tried  certified,  that  it  =  '^•''ik.  644. 
Avas  a  verdidt  againft  evidence  ;   neverthelefs  in  motion  for  a  new  n^^*"^,'  ^^^• 
trial  it  was  denied.     So  in  Sir  John  Jackfon's  cafe,  in   information  f)Geo':. 
for  fubornation  of  perjury,  ferjeant  Maynard  produced  feveral  aHi-f'^'-3"- 
davits,  that  the  moil  material  witneffes  were  withdrawn  by  a  trick  Davks's  cafe, 
of  Sir  John  Jackfon ;  and  yet  upon  motion  for  a  new  trial  it  was 
denied ;    which  cafe  Holt  chief  juflice  faid  he  remembred  well. 
And  the  court  after  having  confidered  this  cafe  feveral  days  refolved, 
that  this  being  a  cafe  of  hardlhip,  and  the  jurors  being  judges  of 
the  fadl,  no  new  trial  (hould  be  granted  ;  though  Holt  chief  jullice, 
before  whom  it  was  tried,  was  dillatlsfied  with  the  verdi6t.     And 
Mr,  Northey  faid,  that  Mr.  Siderfin  is  millaken  in  the  cafe  of  Read 
and  Danssfon^  for  3   Will.  &  Mar.  B.  R.  between  the  King  and  Rex  1:  Stone. 
Queen  and  Stone,    in  information  for   perjury,    a   new  trial   was 
granted  to  the  defendant  without  the  confent  of  the  King's  council. 

Powers  veff.  Cook. 

DEBT  upon  bond  againft  the  defendant,  as  executrix  to  y.  S.  s.  c.  «  Salk. 
The  defendant  pleads,    that  J.  S.   died  inteftate,    and  that  -9^- 
adminiftration  was  granted  to  her  of  the  goods,  C^c.  of  y.  S.  and  \.r       '''' 
therefore  petit  judicium  Ji  ipfa  ad  billam  praediElam  rcfpondere  debet.  Carth.  36;. 
The  plaintiff  demurs.     And  Mr.  Bee  for  the  plaintiff  argued,  that  -'  D*"^-^^>'- 
the  plea  is  ill.     For  if  the  defendant  adminiflred  the  goods  of  y.  5  Yit\ii.  aEailift 
before  adminiftration  granted  to  her,  flie  is  chargeable  as  executrix  execumx, 
de  Jon  tort.      And  therefore  flie  ought  to  have  traverfed  that  rtie  ^^'^^"''^nt 
meddled  before  as  executrix,  z%  Telv.   115.      I    Broicnl.  ()j.     L5/i6- abaVmTnt, 
bi'.r\'  &  ux'  V.  Humfry     The  plaintiff  brings  debt  as  adminiftratrix  'hat  (he  is  ad- 
to  'R.     The  defendant  pleads,   that  R.  made  his  will,   and  made  n'^''^^''"'-''- 
him  his  executor  ;  and  upon  demurrer  adjudged  an  ill  plea,  becaufe 
he  fliould  have  traverfed  that  R.  died  inteftate.     So  3  Cro.  565. 
Bradbury  v.   Reynell.    810.  Bethell  v.  Sta/jhope.      Sir   Barthohmeif! 
Shozi-cr  contra.     That  the  books  of  3  Cro.  565  &  810  arc  founded 
upon  this  reafon,  that  the  party  was  conufant  of  the  inrcrmcdling  ; 
but  3  Leon.  107.  and  3  Cro.  102,   Stubs  i\  Rightu-ife,   and  Paf. 
I  S  Car.  2   C.  B.  rot.  736.  are  exprcfs,  that  the  plaintiff  ought  to 
reply  that  fpccial  matter.     Of  whi.h  opinion  was  the  whole  court. 

And 
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And  Holt  chief  juftice  fuid,  that  if  the  defendant  had  taken  fuch 
traverfe,  it  had  made  her  plea  vitious ;  for  it  is  enough  for  her  to 
fliew  that  the  plaintiff's  writ  ought  to  abate ;  which  flie  has  done, 
Amanfliall  jj^  fliewing  that  flic  is  chargeable,  only  by  another  name.  Then  as 
that  which  is  to  the  traverfe,  that  rtie  did  not  adniinifter  as  executrix  before  the 
not  alleged  in  letters  of  adminiftration  were  granted,  it  would  be  to  traverfe  what 
ihe  plaintiffs  j^  ^^^^  alledsied  in  the  plaintiff's  declaration,  which  would  be  againft 

declaration.  or  '  ^  o 

Doa.  placit.  a  rule  of  law,  that  a  man  fhall  never  traverfe  that  which  the  plaintiff 
ss*^'-  has  not  alledscd  in  his  declaration.     Then  Mr.  i)a' took  exccDtion 

2^g',     "'      to  the  conclufion  of  the  plea,  that  it  was  not  in  abatement.     Sir 
,,     ,  r     ^c  Ba7'tholomciv  Sboiccr  e  contra  cited  Placit.  "-en.  &  fpcc.  tit.  Akate- 

Conclufion  of  .^   .     ,      ,    ,  <^  Jt         ..... 

plea  in  abate- W£'«^  20,   21.  and  argued,  that  11  It  had  been  only  petit  jumctum 
«"«"f-  fi  ad  bill  am  praediSlaiii  Jic  at  fracfcrtur  for  tn  at  am  rcfpomlcre  debet  ^ 

it  had  been  good  enough.  But  the  court  denied  thofe  cafes,  and 
Condufion  of  fliid,  that  in  this  prefent  cafe  it  is  a  proper  conclufion  to  the  jurif- 
."  Pl^,^'°^'^^^did:ion,    which   is  fometimes  alfo  //  curia  co^nofcere  velit ;    but  it 

iiirifdiftion  of  '  ,  ,     .  ,  a      i      t  ,-  -     i  i  i 

the  court        cannot  be  good  in  abatement:    And  theretore  judgment,  that  the 


jiirit 

:ourt. 

defendant  anfwer  over.     But  a  conclufion  in  abatement  ouglit  to 
pray  judgment,  quod  billa  cajjetiir.     The  fame  judgment  was  given 

Nichols  1/.     for  the  fime  reafon  in  this  lafl  point  this  term,  between  Nichols 

^hepherd.       ^^^^  Shepherd. 

bkin.  620.  -» 

Stedman  ve?'/.  Bates. 

s.  C.  I  Salk.  13  Eplevin  for  the  taking  of  bricks,  &c.     The  defendant  makes 
?go.  Xv  conufmce  as  bailiff  to  the  countefs  of  Salisbury -,   and  fliews, 

Ca^th'^26^''  ^^^^  "John  Bennct  was  feifed  of  the  place  where,  &c.  in  fee  j  and 
being  feifed,  demifed  to  John  Griffith  for  180  years,  rendring  rent, 
fhall  join  in   That  'Johii  Benuct  died,  by  which  the  reverfion  defcended  to  the 
avowry.         countefs  of  Salisbury  and  her  fifler  Mrs.  Bennct,    daughters  and 

Comb  ■^  7  ^"^"'^  °^  ^^^^  ^•^^^  7°^-"^  Bennett.  And  as  bailiff  to  the  countefs  he 
makes  conufance  for  rentrarrear,  &c.  The  plaintiff  demurs.  And 
Hall  for  the  defendant  fays,  that  although  the  daughters  were  one 
heir  to  the  father,  yet  they  have  feveral  inheritances ;  and  there- 
fore it  is  not  ahfolutely  neceffary  for  them  to  join  in  avowry.     And 

Ofmer  -v.      he  Cited  a  cafe  in  point,  T^rin.  4^5  Will.  ©*  Mar.  C,  B.  rot.  707. 

Sheafe,  Lutw.  Qj„j^f.  ^,^;-^  Sheafe.  But  by  Rokcby  juflice,  this  point  was  never 
moved  in  that  cafe.  And  Littleton  himfclf  fays,  that  coparceners 
ought  to  join  in  avowry.  And  therefore  judgment  for  the 
plaintiff. 

Memorandum,  Sir  John  Powell,  puifne  i^^rc;;  cf  the  Exchequer, 
'was  removed  into  the  Common  Pleas  m  the  room  of  Sir  Tliomas 
Rokeby,  removed  into  the  King's  Bench  this  term ;  and  Sir 
Littleton  PowiSj  puifne  judge  of  Chefter,  li^as  made  baron  of 
the  Exchequer. 

2  Dragc 
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Drage  verf.  Netter.     C.  B. 

CASE  upon  a  bill  of  exchange.     The  defendant  pleaded  a  re-  Rele^fe. 
leafe  after  the  bill  drawn,  and  before  the  acceptance  by  the 
defendant,  the  bill  being  drawn  by  J.  S.  upon  the  defendant.     And  Lit.  fee.  4^6. 
adjudged  no  plea,    for  this  releafe  was  before  the  defendant  was 
chargeable.     Ex  relatione  m'ri  Place. 


o 


Rex  verf.  Kendal  a/jd  Row.     B.  R.  347. 

5  Mod.  78. 

UP O N  a  ha/H\is  corpus  direded  to  the  'keeper  of  Nrxgate  to  comaiitment 
bring  the  bodies  of  the  defendants  to  the  King's  Bench,  he  forrei'cousofa 
returned,    that  the  defendants   were   committed  to  his  cuftody  hy  |^^j''°^°"2|||^ 
Avarrant  of  Mr.  Secretary  Trumhall  for  high  treafon,  in  aiding  and  what  treaVon 
afllfting  Sir  James  Montgomery  to  efcape,   who  was  committed  to  ^^^  trayrer 
the  cullody  of  a  meflenger  for  fufpicion  of  high  treafon,  ^c.  |^^  '-™-.« 


was  comroiN 


To  which  return  Mr.  ferieant  Lcvinz,   Sir  Bartholomeio  Shoicrr,  ^^^  3  '^''^^ 
tsfc.  took  exceptions,    i.  That  a  lecretary  of  ftate  cannot  commit,  w  vvind- 
I.     Becaufe  no  pcrfon  can  commit,  who  cannot  adminifter  an  oath,  imam's  cafe 
which  a  fecretary  cannot  do.     2.  There  are  no  precedents  of  fuch  {'^il'^f^i^°?f' 
commitments.     3.  In   the  parliament  in  1678  it  was  looked  upon  s-ate  Tnals. 
as  an  illegal  pradlice  of  Sir  Lionel  Jenkins,   and  a  great  opprcllion  ^'p',  4-  854- 
of  the  fubjed.     4.   i  ylnderf.  297,  8.  that  perfons  committed  by  ^jj;'^  f^"* 
one  of  the  privy  council  ought  not  to  be  difcharged,   is  an  extra-  ',.\nC.B.  h= 
judicial  opinion,  and  therefore  not  to  be  regarded.     2.  It  is  fo  ge-  '^^as  commit - 
neral,   that  perfons  committed  for  the  leaft  offence  by  any  of  the  tary  ot  Sule's 
privy  counfel  fliall  not  be  difchargeable,    which   feems   to   be   a  warrant  for 
breach  of  the  fundamentals  of  the  common  law,  which  fupport  the  t^ourHbei*"^' 
liberty  of  the  fubjed:.     Sed  non  allocatur.     *  For  by  Holt  chief  ju-  The  court 
fllce,  this  point  was  looked  upon  to  be  fo  clear  law,  that  it  was  discharged 
never  drawn  in  queftion  in  his  memory,  but  once  by  Sir  Francis  JFin-  ^a^,  he'bdng 
nington  at  the  bar.     And   i  Aiiderf.  297.  is  good  authority,   for  it  a  member  of 
was  refolved  at  the  meeting  of  the  judges  for  afTerting  the  liberty  P^'ia^ent. 
of  the  fubjed.     And  i  Leon.  7 1 .  takes  a  diverfity  ;  that  if  a  man  *  Secretaries 
be  committed  by  one  of  the  privy  council,  the  caufe  of  the  com- "g^^'ft, "^er^. 
mitment  ought  to  be  fpecified ;  but  if  by  the  whole  council,  it 
is  not  neceffary ;  which  was  then  looked  upon  as  law,  though  it 
is  now  altered  by  the  habeas  corpus  ad.     And  at  common  law,  3'^* 
before  there  were  any  juftices  of  peace,  there  were  commitments  j  ^^°^' 
for  the  juftices  of  guol  delivery  ought  to  impanel  a  grand  jury,  to  ]a^v 
inquire  of  all  offcnfes  committed  by  thofe  in  gaol ;  therefore  there 
mufl  have  been  a  commitment  precedent.     And  by  Rokeby  juilice, 

S  commit- 


r  2.  c  2. 
mmitments 
com.T.ou 
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commitments  by  lecretaries  of  flate  have  been  more  than  a  hundred 
Confervators  years  ago.  2  Lcou.  1 75.  Hchard'%  cafe.  And  at  common  law 
mav'^commiT  confervators  of  the  peace  could  not  execute  their  office  without  a 

power  to  commit.  And  fecretarics  of  flatc  are  of  the  fame  nature 
Secretaries  oF.^g  confervatofs  of  the  peace  were.  And  no  fbatute  gives  power  to 
fame  nature  jufliccs  of  peace  to  Commit,  but  it  is  incident  to  their  office. 

witli  confer. 

vators  of  the  peace.     Commitment  is  inciiient  to  the  office  of  a  juftice  of  peace. 

Then  the  defendant's  councel  took  exception,   that  it  appeared 
upon  the  return  that  Sir  yames  Moiitgoivcry  was  committed   to  a 
melfenger,    which   is  an  illegal  commitment,    for  by  the  common 
law   every    perfon    ought   to    be   committed   to   the   county  gaol. 
<;Hen.  4.      Brtt.  92.     Cnjluw.  de  Normandy  75.  b.     Hil.   25  Edio.  4.  pi.  4. 
-  Inii  i.T.       Befides  that,    to  commit  a  man  to  a  meffengcr,  is  to  fine,  him  be- 
fore conviflion,    for  he  muft  pay  the  melfenger's  fees.      And  it  is 
only  an  invention  to  evade  the  habeas  corpus  asft.     And  if  the  com- 
mitment of  Sir  James  Montgomery  was  not  lawful,  then  it  was  no 
crime  in  the  defendants  to  help  him  to  eicape.     Sed  non  allocatur. 
Commitment  Yox  though  generally  commitments  ought  to  be  to  the  common 
ger.  g^ols,    yet  It  is  a  queition,    ir  commitment  to  another  place  than 

Tuftices  of  tJ"^^  common  gaol  will  make  the  commitment  void.  Jufticcs  of 
peace  ought  peace  ought  not  to  commit  to  the  Neiv  Prifon  for  felonies,  &c. 
not  to  commit  piQ^^^^ygj.  thouijh  a  mefl"enger  is  not  a  gaoler,  yet  per  curiam  a 
for  felonies,  m^n  may  be  committed  to  a  mellenger  for  a  time,  till  examination, 
Foji.  699.  But  as  this  return  was,  the  court  laid,  they  would  intend,  that 
this  meflenger  was  only  appointed  to  convey  Sir  James  Montgome- 
ry to  prifon ;  and  therefore  Sir  James  Montgomery  was  well  com- 
A  private  man  mitted  in  his  cuftody.  And  by  Holt  chief  juftice'  it  was  ruled  at 
'^^l^'^'^'f^^  Norwich  7i^\{ti,  by  i:?<;z/6' chief  juftice,  that  if  a  juftice  of  peace  di- 

iullice  of  ^       ^  .     ■',  .  •'  -i 

peace's  war-  rccts  a  Warrant  to  any  particular  private  man,  Jie  may  execute  it 
rant-  and  take  the  party,  and  may  well  juftify  the  execution  in  an  aftion 

Toiucr of  LoK-  of  f^lfe  imprifonment.  And  Holt  chief  juftice  faid,  that  the  'Tower 
<5'o«  is  a  prifon,  vvas  lookcd  upon  by  the  law,  and  was,  a  prifon  within  the /j^(^t'<7j 
uM.,r,  c.fe. ^^,.^^^,^  ^^^     Gibbous  cafe. 

Then  the  defendants  counfel  argued,  that  the  defendants  could 
never  be  attainted  in  this  cafe,  becaufe  Sir  James  Moiitgomerv  the 
principal  was  dead  before  he  was  attainted.  To  which  the  atror- 
ney  general  Sir  Thomas  Trevor  anfwered,  that  this  was  treafon, 
and  therefore  all  were  principals,  and  confequently  the  defend  nts 
triable,  whether  Sir  James  Montgomery  was  attainted  or  not.  bee 
Hale  P.  C.  116.  contra. 

2.  The  defendants  counfel  fiid,  that  this  was  not  treafon  but  fe- 
lony. Mr.  Attorney  contra  cited  Hale  P.  C.  109,  116.  But  to 
thefe  two  laft  exceptions  the  court  gave  no  pofitive  opinion. 
Jdeo  quaere.  Laftly, 
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Laftly,    The  defendants  counfel  took  exception  to  the  return, 
that  the  treafon  for  which  Sir  James  Montgomery  was  committed, 
was  not  fpecified  in  the  warrant  of  commitment.     For  perhaps 
Sir  James  Montgomery's  treafon  might  be  fuch,  as  that  the  acccffory 
to  it  (hould  not  be  guilty  of  high  treafon.     As  if  a  man  receive 
a  counterfeiter  of  the  great  feal,  l-;novving  that  he   is  a  counter- 
feiter, ^c.  it  is  not  treafon.      12  Co.  8r.     Receiving  of  a  coiner, 
knowing  that  he  is  fuch,  is  l-rut  mil^rifion  of  treafon.     Dier  296, 
29B.     But  Holt  chief  jufliice  fiid,  that  there  was  no  authority,  that 
a  man  who  breaks  prifun,  and  lets  out  a  coiner,  is  not  a  traitor. 
But  he  and  all  the  court  were  of  opinion,  that  fuppofing  the  crime  ]^  a  msn 
to  be  high  treafon,  two  things  fljould  have  been  fpecified   in  the  an"letfoura 
warrant  of  commitment.     1,  For  what  treafon  Sir  Jafues  Montgo-^oiMx,  k  u 
Pirry  was  committed,  for  he  who  breaks  the  prifon  is  guilty  of  the  "■^*'°"-    --''• 
fpccific  treafon.     2.  It  ought  to  have  been  averred,  that  Sir  James 
Montgomery  committed  the  fadt,  becaufe  the  breaking  of  the  prifon 
is  affcded  with  the  fame  ofFenfe.     AnQ  therefore  fcr  this  defect  the 
prifoners  were  bailed. 


Hilary 
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Wentworth  ve7'f.  comitem  Stafford. 

S.  C.  5  Mod.  /'^  IR  William  JVeittwo7-ih  recovered  judgment  for  3000  /.  againft 

Amendme       ^^^   ^^^  ^'^''^  °^  Stafford  in  1 676,  and  the  entry  of  it  was,  that 

1  Salk.  52.     k   ^*  the   plaintiff  fhould   recover    3000/.    necnon     \^bla7ik'\   pro 

P-  '6'  '7-  damniij  &c.     And  a  motion  was  made  for  liberty  to  amend, 

and  to  infert  a  fum  certain  for  the  cofts  and  damages,  however 

fmall,  to  perfeft  the  judgment.     But  after  argument  at  the  bar  fe- 

veral  times  (by  Holt  chief  juflice)  it  cannot  be  granted,  becaufe  it 

would  be  to  give  a  new  judgment,  and  befides,  the  motion  comes 

too  late.     But  Rokeby  juftice  thought  that  it  might  be  amended, 

becaufe  for  a  juil  debt.     Adjournatur. 


Hains  verf.  Jeffell. 

S.  C.  5  Mod.  A  Day  was  appointed  to  hear  counfel,  why  a  prohibition  Hiould 
A  man  mar-  "^*-  "°^  ^^  granted  to  the  fpiritual  court  of  Worcejler,  to  ftay  a 
ries  his  filler's  fuit  againft  Haines  for  marrying  with  the  baftard  daughter  of  his 
^^r^^'-  K  fifter.  And  Sir  Bartholot?iew  Shower  for  the  prohibition  argued, 
356.  °^  '  t^^^t  ^t  w^s  not  prohibited  by  any  law,  for  there  was  neither  affinity 
S.  C.  Coinyns  nor  confanguinity,  for  a  baftard  is  tniUius  filius.  Co.  Li.  123,  157. 
^'  It  is  no  confideration  to  raife  a  ufe.      5  Co.  65.      41  Ed.  3.  19. 

Old  Befidl.  102.  Dobhi7is  e  contra^  that  the  original  is,  ad  proxi- 
mam  fangiiinis  noji  accedat ;  that  the  Jews  made  no  difference,  as 
to  marriage,  between  baftards  and  others.  Seld.  de  jure  Hebr.  li.  5. 
cap.  10.  fol,  591.  Puff'end.  li.  6.  c.  i.  par,  2^.  Zepper,  li.  4. 
c.  19.  p.  502.  It  feemed  to  the  court  that  no  prohibition  Ihould 
be  granted  j  for  though  baftards  are  deprived  of  privileges  by  parti- 
cular laws,  the  fame  reafon  prohibits  them  from  marrying,  as 
others.  And  it  has  been  always  held  accordingly,  efpecially  where 
it  is  the  child  of  a  woman  relation.    And  by  Sir  Bartholomew 

Shower's 
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Shower' i  rule  Haines  might  marry  his  own  baftard,  which  doubtlefs 
could  not  be  allowed,     jidjournatur. 

Memorandum,  Sir  William  Williams  ofid  Sir  William  Whit- 
lock  were  turned  out  from  being  King's  council. 

Bovey  verf.  Caftleman. 

TNdebitatm  ajjumpfit.     The  plaintiff  declares,    that  there  was  an  hdebitotmaf- 
■*    agreement  between  the  defendant  and  him,  that  if  the  duke  o{f""'l'f-' ''" 
Savoy  made  an  incurfion  into  Dauphinee  within  fuch  a  time,  that  wage""^  * 
then  the  plaintiff  fliould  give  the  defendant  100  /.    And  if  the  duke  i  ^aik-  23. 
did  not  make  the  incurfion  into  Dauphinee  within  the  time  limited,  ,^.'^^?''"  *^' 
that  then  the  defendant  fliould  give  to  the  plaintiff  100/.  which  Le™  mt,.' 
agreement  was  reduced  into  writing,  and  figned  by  both  the  parties :  "z  Mod.  69. 
and  the  plaintiff  avers,  that  the  duke  of  Savoy  did  not  make  any  ^1°'  ^^^' 
incurfion  into  Dauphinee  within  the  time  limited  j  by  which   the  Sid,  160. 
defendant  became  indebted  to  the  plaintiff  in  100/.  and  beins  in-'^°-^^'- 
debtcd  affumed  to  pay,  G?c.     Upon  non  ajfumpfit  pleaded,  verdid  %  Mod.  izn. 
for  the  plaintiff.     And  now  Mr.  Northey  moved  in  arrefl  of  judg-  Vent.  268. 
ment,  that  there  was  not  any  confideration  to  raife  a  debt,  for  no  ^''"''  '^^' 
debt  can  arife  between  the  plaintiff  and  defendant  upon  the  incurfion 
of  the  duke.     For  it  is  but  a  wager,  for  which  indebitatus  ajfmr.pjit 
will  not  lie,  becaufc  there  wants  a  real  confideration.     But  for  mu- 
tual promifes  ajjumpfit  may  lie,  but  not  indebitatus  aJJ'umpfit.     For 
indebitatus  ajfumpft  will  lie  only  in  cafes  where  debt  will  lie,  but 
in   this  cafe   debt  cannot  lie.      ^od  fuit  concefum  per  totam  cu- 
riam.    And  therefore  judgment  was  given,  quod  querens  nil  capiat 
per  billam. 

Fletcher  vcjf.  Ingram. 
Intr.  Micb.  7  TFill.  3.     D.  R.      Rot.  107. 

REplevin.     The  defendant  fldth,  that  the  place  where,  CJc.  is  S.  C.  1  Salk. 
in  Chenfon^  and  that  Chenfon  is  parcel  of  the  manor  oi  Chen-  ^^^  , 
fon,  of  which  manor  J.S.  is  ieifed  in  fee;  and  prefcribes  to  have  skin°635.^' 
a  court-leet  of  all  the  inhabitants  within   the  laid   manor ;    that  669. 
there  is,  and  time  whereof,  6?c.  hath  been,  a  cufloni  within  the  H"^' ^'*"'" 
faid  manor,   that  the  homage  of  the  leet  has  ufed  to  eledl  a  con-  n  Mod.  2 19. 
ftable,  at  the  leet  held  within  the  month  of  St.  Michael,  out  of  the  '^  ^^°'^-  ^8, 
i-nhabitants  of  the  manor,  to  be  conflable  oi  Chenfon  for  one  year;  i^/jnes  2.2. 
that  the  perlbn  lb  clefted  hath  ufed  to  take  an  oath  to  execute  the  Comb  5,-1.' 
iaid  office  ;  or  in  cafe  of  failure,  that  the  fleward  of  the  court  ufed  I  ^^ik  <;c.'. 

1  to  91. 
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to  impofe  a  reafonable  £ne.     That  the  plaintifF  being  an  inhabitant 
within  the  manor  was  ele£led  by  the  homage  according  to  the 
cuftom,  to  be  conftable  for  one  year  then  next  following,    wide 
notitlam  hahuit :  And  becaufe  the  plaintifF  refufed  to  take  the  oath, 
the  fteward  impofed  40  s.  fine  upon  him  :  and  becaufe  the  fine  was 
not  paid,  the  defendant  makes  conufance  of  the  taking  of  the  cattle 
as  a  diftrefs  in  the  place  where,  &c.  as  bailiff  to  J.  [\     The  plain- 
tifF demurs.     And  ferjeant  Wright  for  the  plaintiff  t  jok  exception. 
I.  That  the  cuftom  was  void  for  the  uncertainty,    for  it  is  not 
fliewn,  for  what  year  the  perfon  eledted  ought  to  fervc,  for  the 
^"ITi''^^'  ^  cuftom  is,  to  ferve  one  year  generally.     2.  Admit  that  the  cuftom 
leaed  by  the  Js  good,  thcn  it  IS  not  purfued  ;    for  the   plaintiff  was  cledlcd   to 
homage  (hall  ferve  the  year  next  cnfuing.     Sed  non  allocatur;  for,  by  the  court, 
ferve  for  a    jj.  ^^^jj  |^g  intended,  that  the  cuftom  is,  to  ferve  the  vcar  next  en- 
yeans  good,  A       1   r^-      7-1         r    ;  o'  -1  r     1  '         /-!-"  « 

and  fliall  be  luing.  And  bir  Bartijclcmeiv  boGivcr  cited  a  caie  between  Titus  and 
intended  for  Per/iiju  fince  the 'revolution,  in  which //o// chief  juftice  held,  that 
''Ji^fufmr'^  "^^^  '^  cuftom,  that  a  copyholder  fhall  pay  the  profit  of  one  year  gcne- 
-  Mod  i;2  ''^^'y  ■^"''  ^  ^"^^  ^°^  admittance,  was  good,  without  alleging  what 
Titus  'V.  Per-  year. 

kins. 

Cuftom  to  pay  the  profit  of  a  year  for  a  fine,  good,  without  faying  what  year: 

The  fecond  exception  was  that  the  cuftom  is  void,  becaufe  it  is, 

that  the  party  elected  fhould  take  an  oath,  to  execute  the  office, 

&c.     But  in  the  cuflom  no  perfon   is  named,  who  ought  to  ad- 

minifter  the  oath  ;    and  it  is  not  in   the  power  of  the   party  tQ 

take   the  oath,  without  the  concurrence   of  fome    perfon  to  ad- 

niinifter  it.     And  in  8  Co.  38.  b.  Gru^y's  cafe,  it  is  pleaded,  that 

the  perfon  ought  to  take  the  oath  before  the  fteward  in  court.     Sed 

By  common   jwn  allocatur.     For,  by  the  court,  of  common  right  the  liomagc 

law  the  ho-  j^^  courts   leet  fhall  eleft  the  conftable,    and  this   is  the  conftant 

the^conilable,  praftlce  in  Middlifex.     Then  the   ftev/arJ  by  confcqucnce  of  law 

The  ileward   may  fet  a  fine  upon  the  party  ele:led,  if  he  refufe  to  ferve,  though 

ihall  fet  a  fine  no   cuftom   is  alleged   for  tlie  fine.     But  this  fuppofes    the  party 

without  cu-    pj.j,j'-£pj  i^  court.     When  he  is  not  prcfent  in  court,    the   fteward 

ftom    on    him  t  r   r  i  i  i  ,-  11  1 

who  refufes  to  cannot  fet  a  fine,  but  his  refufal  ought  to  be  prelented  by  the 
ferve,  if  he  be  ]-,Q[-f^.jge  ^^  ^\^q  j-jgxt  court,  and  then  he  ftiall  be  amerced.  In  the 
111  court.  f;^ine  manner  if  the  perfon  is  preient  in  court,  the  fleward  ex  officio 
If  he  be  ab^  ^^.^y  adminifter  the  oath  ;  but  if  the  court  is  adjourned  before  the 
be"V'-'fented  '^^^'^  taken,  the  fteward  ought  to  ilfue  a  precept,  to  command  the 
and  amerced,  party,  to  take  the  oath  before  the  juftices  of  peace.  For  though 
The  fteward  juftices  of  peacc  had  their  beginning  within  time  of  memory,  yet 
"^  ^^^f  "'^^  they  have  the  fame  authority,  as  the  confcrvators  of  the  peace  had 
oath  to  a  man  at  commou  law,  who  in  fuch  cafe  might  have  adminiftred  the  oath. 

defied   con- 

flable  bv  the  homage,  being  prefent  in  court.     If  he  is  not  prefent,  the  fteward  fhall  iiTue  a  precept,  to 

command  him  to  fwear  befoie  the  juftices  of  peace- 

The 
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The  third  exception  was,  thut  the  defendant  fhould  have  al_  if  a  man  lays 
leged  d  curtom  for  the  taking  of  the  diltrels.  Of  which  opi-  L'e"te'"o!>°gh* 
nion  was  the  whole  court.  to  lay  aifo  a 

cullom    for  a 

The  fourth  exception  was,  tliat  the  general  averment,   that  the   '  '^^  ^  °' "' 
-plaintiff  /Wt?  notitiam  habuit,    is  not   fufficient,    but   the   plaiiuiff  ^.o^f^biVfnail 
ought  to  have  had  fpecial  notice,  and  this  ought  to  have  appeared  not  incur  a 
in  the  pleading.      Of  which  opinion  was  the  whole  court  alfo.  P<^^"=^''y'  be- 
And  for  thefe  two  laft  reafons  judgment  was  given  for  the  plaintiff,  notferving. 
"See  Which.  Ent.  986. 

Walter  'veff.  Stokoe. 

Judgment  in  trefpafs  was  given  againfl  five.     Four  bring  error,  ^- ^-  5 ^*°<^- 
and  adjudged  that  the  writ  was   not  good.     For  all   perfons  cjjth^"  5 
againft  whom  a  joint  judgment  is  given,   ought  to  join  in  a  writ  Judgment  a- 
cf  error  :  But  it  appears  here  upon  the  face  of  the  writ,  that  there  ^*'"'',  ^-''^' 
was  another  perfon,  againft  whom  the  judgment  was  given,  who  ror,  the  writ 
has  noL  joined  in  the   writ  of  error,   and  it  is  not  alleged  that  he  ^^'^  abate. 
is  dead,   and  therefore   the  writ  is  bad.      2.  It  was  adjudged,  that  ^'■"  °'^  ^'^■■°'' 
although  the  curfitor  had  right  inftrudions,  yet  this  writ  of  error  bit- 
is  not  amendable  by  common   law,    nor  by  anv  of  the  ftatutes.  A''*''';  a  writ 
For  all  amendments  are  granted  for  the  fupport  of  iudgments,  but  <>f  ^"■°'''^"°»' 

,  ..,,-  ^c>_  ^    rr  /      P  ',    amendable  by 

the  principal  deiign  or  a  w^rit  or  error  is  to  reverie  them.     3.  It  the  itat.  5  Cfo. 
was  adjudged,  that  if  the  writ  of  error  had  been  amendable,  yet  the  '•  ^"P-  '3- 
plaintiff  in   error  (hould  not  be  obliged  to  amend  his  writ  at  the^^n'"  ^ 
defendant's  motion  (for   in  this  cafe  Mr.  Northey  for  the  defendant 
in  error  moved  that  the   plaintiff  fhould  amend   his  writ)   for  a  Defendant 

...  ,    "^  ,-  •        •  ,  '        ,         cannot  compel 

man   cannot  obuge  another  to  lue  a  writ,    m  other  manner  than  ti,e  piaintift  10 
he   himfelf  intends.      See    i  heon.  134.       And  Holt  chief  juftice  amend  his 
fuid,    that  the  defendant  in   error  is  fcarce  party  in  court;   for  W 
he  dies  after  in  vulio  eji  erratum  pleaded,    the   court   fhall   pro- 
ceed ;   but  if  the  plaintiff  dies,  it  is  otherwife.     See   1   Ventr.   34. 
And  for  thefe  reafons  the  writ  of  error  was  quaflied.     See  Teh.  52. 
^oi}cs  406.     I  Kcl.  Ahr.  418.  />/.    13.     Raj}.  Ent.  301.     i  Sid. 
2.1 1,  429. 
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Dominus  Gerrard  verf.  Dominam  Gerrard. 

Error.     C.  B. 

^•^-  3  Lev.  "|~^OWER.     As  to  part  the  tenant  confefles  the   aftion,  and 
Lev.  Ent.  76. -i-^  j"'^g'"ent  is  given   iwC.B.  for  the  demandant,  o.nd  t/iifcri- 
I  Salk.  253.   cordia  entred  againft  the  tenant.     And  as  to  the  refidue,  the  tenant 
M  l^b       P'^^t^s,  that  Sir  Thomas  Gerrard  was  feifed  of  the  mefuage  now  in 
„„     „  ,  ,    demand,  called  Bromley,  in  his  demefne  as  of  fee.     And  being  fo 
called  caput   fcifcd,  King  James  the  Firft,  by  his  letters  patent  under  the  great 
barouiac,  to    feal   of  RiigldJid,  Created   the  faid  Sir  Thomas  Gerrard  baron    of 
bar  dower     £rcvdey ;  and  fo  the  mefuage  in  demand  became  caput  baroniae ; 
I  Salk.  54."'    and  he  prays  judgment,    if  the  demandant  ought  to  be  endowed 
thereof     The  demandant  demurred :  And  judgment  was  given  for 
her  in  C.  B.  and  another  miferi cordia  entred  againft   the  tenant ; 
who   now  brings  error,    and  afligns  for  error,      i.   That  the  de- 
mandant ought  not  to  have  dower  of  this  mefuage,    being  caput 
baroniae.     2.  That  there  ought  not  to  be  two  mifericordia's  againft 
the  tenant.      And  Sir  Bartholomew  Shower  and  Mr.  Achcrky  ar- 
gued, as  to  the  fii-ft  point,  that  it  would  tend  to  the  diflionour  of 
the  dignity,  to  havsi  the  capital  mefuage  divided  and  difmembred  ; 
but  it  would  be  more  for  the  honour  of  the  realm,  that  it  be  kept 
intire.     And  for  authority  cited  Co.  Li.  31.  b.     Fitzb.  Dower,  180. 
BraB.  li.  2.   lyo.  b.     Paf.^Hen.  3.  rot.  7.     But  ferjeant /i^r/^^/ 
and  Mr.  Northey  contra ;    of  which  opinion  was  the  whole  court. 
For  thefe  authorities  mull  be  intended  of  feodal  baronies,  of  which 
there  are  none  at  this  day,  except  Arundel.     And  this  privilege  was 
allowed  to  them,  becaufe  they  ought  upon  necelTity  to  defend  the 
Peodal  baro-  realm,  to  which  they  were  bound  by  tenure  :  For  the  King  at  the 
Dies,  what     creation  of  the  barony  gave  to  the  baron  lands  and  rents,  to  hold 
of  him  by  the  defenfe  of  the  realm.     But  then  this  cannot  be  a 
feodal  barony,  for  it  was  in  the  feilin  of  the  Gerrards  before,  and 
therefore  was  not  given  to  the  Gerrards  by  the  King,  at  the  crea- 
tion of  the   barony,    to  hold  of  him.       And  Ro.kdy  juflice    faid, 
that  this  was  the  reafon  of  the  judgment  in   the  Common  Pleas. 
As  to  the  fecond  point,    the  council  for  the  plaintiff  in  error  faid, 
Jttte  ^i.        that  it  is  a  rule  in  law,  qiicd  jietno  bis  punitur  pro  una  deli^lo  ;  but 
if  two  amercements  be  allowed  here,    this  rule   will  be  brolccn- 
And  for  authority  they  relied  on  5  Co.  ^7-  Specot's  cafe,  and   the 
rule  taken  in  Peytoe's  cafe,   which  has  not  been  yet  denied.     2  BooA 
cj'  judgments  102.     Serjeant  Wright  and  Mr.  Northey  contra.  That 
Two  amerce  there   were   two   offences,  and   therefore   there  ought  tc)   bs   two 
oMwri't''*"*    amercements ;  for  the  tenant  has  delayed  the  demandant  two  fe- 
veral  times,  and  then  there  being  two  feveral  judgments,  li:i  mull 

be 
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be  twice  amerced.  2  Leon. pi.  231.  i  Roll.  Abr.  ii'>^,  218.  Barry's 
cafe.  iv>2^.  Judgment  32.  i^^y?.  E/;/r.  19.  Co.  Entr.  169.  /^. 
And  Spccot'%  cafe  is  not  againfl  it,  becaufe  the  fecond  judgment 
there  was  erroneous,  for  there  was  no  delay  there  in  the  defendant. 
And  Brook  Amercement  16,  17,  56,  infinuates,  that  where  there 
is  a  final  judgment  given,  there  mufl:  be  a  mifcericordia.  And  then 
when  there  is  a  new  delay,  and  a  new  judgment,  there  muft  be 
another  mijericordia.  And  per  curiam^  the  queflion  will  only  be, 
whether  a  man  can  be  twice  amerced  upon  one  writ  ?  And  ad- 
judged that  he  may  in  this  cafe.  For  when  the  tenant  confcffes 
part,  judgment  muft  be  entred  againft  him,  which  is  a  final  judg- 
ment ;  then  there  muft  be  an  amercement,  or  it  will  be  error : 
Then  at  prefcnt  it  is  a  queftion,  whether  the  lall  judgment  fliall  be 
for  or  againft  the  demandant  ?  But  in  the  mean  while  the  de- 
mandant is  delayed  ;  therefore  when  judgment  is  afterwards  given 
for  the  demandant,  there  muft  be  a  new  amercement :  But  where 
one  judgment  depends  upon  the  other,  and  is  but  an  interlocutory 
judgment,  the  law  is  otherwife.  And  judgment,  for  thefe  reafons, 
was  atHrmed  by  the  whole  court, 

S.C.I  2  Mod. 

Chamberlain 'y^/jC  Hewitfon.  Ro.  Abr.  301. 

Motam  and 

THE   plaintiff  Chamberlain   moved   for   a    prohibition  to  the  s.  c.  i  Salk; 
fpiritual  court,  upon  a  fuggeftion,    that  the  defendant  Hew- ^ is- 
it/on  preferred  articles  in  the  fpiritual  court  againft  her  for  J^icon- ^^^^^' ^9- 
tinency  with  the  hulband  of  Heii'itfon,  and  obtained  fentence  againft  i.bels  in  the 
her.     Upon  which  Mrs.  Chamberlain  appealed  to  the  court  of  de-  fpi'itia'  conn 
legates,  who  confirmed   the   former  fentence,  and  made  a  decree,  coarrecove""^ 
that  the  plaintiff  fliould  do  penance,  and  pay  cofts  to  Mrs.  //t'w/V/o;;.  ed  againft  her. 
Afterwards  the  general  pardon   ilTued,  by  which  the  penance  was '^.  P'^^'*^^ 
pardoned.      And   now  the  defendant  Heivitfon  libelled  in  the  fpi-  huA-.and. 
ritual  court  for  the  cofts ;   where  the  plaintiff  Mrs.   Chamberlain  ifi^(:(p''ritaa\ 
pleaded  the  releafe  of  the  huH^and  of  Mrs.  Hewitfon,    which  the  7,"" '^°" "" 

-  •   •        1  1-  -  11  r  n  11  allow  this. 

Ipintual  court  dilallowed  ;  am.!,  therefore  flie  prayed  to  have  a  pro- a  pmiiibition 
hibition  granted.      And  ferjeant  ^fV;^/?/  for  the  defendant  argued  i^'^"  be grant- 
againft  the  prohibition,    that  iibi  cognitio  principalis,   ibi  debet  cffe\f(\^^\"^^^^ 
cognitio  accejjorii.     To  prove  which  rule,  and  apply  it  to  the  pre-  and  wife  had 
fent    cafe,  "  he    cited    iVlv.    173.    Star  key    verf.    Barton   &    (;;Q;.^.hcendnoTct:d. 
March  73.  />.  112.     2  Cro.  269.  Robert's  cafe.     A  feoftment  was^^Tr"* 
tried  in  the  fpu'itual  court  in  a  cafe  between  Tutter  and  Whijkim.ct  acajjorii. 
2.  He  argued,  that  it  were   in  vain  for  any  wife  to  commence  a  '2<-o  65. 
fuit  againft  the  adultcrcfs,   if  this  releafe  fliould  be  allowed  to  bar  R^g^  ^^''■" 
her  of  her  cofts,    which  are  merely  the  charges  of  the  fuit,   byCro.  Eiiz. 
which  fhe  has  brought  the  criminal  to  condign  pimilhment ;  there-  ''^^  z^"- 
fore  tliefe  cofts  ought  not  to  be  rcleafcablc  by  the  huil^ami,    no  .  l^v.  7*. 

U  more 
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more  than  the  cafe  of  Motam,   i  Roll.  Rep.  426.     2  Rol.  Abr.  298. 
p.   I,  300.  /)/-  10.     Againft  which  it  was  argued  for  the  plaintiff 
by    Sir   Bartholomew  Shower,    that    the   prohibition   ought   to    be 
granted  ;  and  of  that  opinion  was  the  whole  court.     And  refolved. 
Spiritual  court  I.  That  the  jurifdidion  of  the  ecclefiaftical  court  lliall  extend  to 
may  deter-     j.|^g  determination  of  the  validity  of  letters  patent,  feoffments,  re- 
ments,  is'c.    leafes,    Gf.      which  come  in  queftion   there,    in   matter  properly 
within  the  ecclefiaftical  conufance,  provided  that  in  the  determi- 
nation of  fuch  collateral  matters  they  do  not  deviate  from  the  rules 
of  the  common  law  ;    for  if  they  do  fo,   a  prohibition  fliall  be 
Cortsaregiven  granted.     2.  It  was  refolved,    that  if  1l  feme  covert  fue  another  in 
'° '"l^."''^^'"  the  fpiritual  court  for  incontinency  with  her  hufband,  and  recover 
court.    The  cofts,  if  the  hufljand  releafe  them,  the  wife  is  barred.     For  fince 
hufband  dies,  the  hufband  is  liable  to  the  charges  of  the  fuit  expended  by  the  wife, 
of  the^huftand  ^^^  ^'^  hsNt  the  cofls  in  recompenfe  ;  befides  that,  the  wife  can- 
ftiaii  not  have  not  havc  a  chattel  intereft  exclufive  of  the  hufband.     But  if  the 
them,  but      hufbaod  dics,  the  wife  fliall  have  them,  becaufe  they  were  a  chofe 
See  c'ro.  Car.  ^'^  «(??/(5;7,   and  they  fliall  not  go  to  the  executors  of  the  hufband. 
16.  Gwk's     But  if  the  huiband  and  wife  are  divorced  a  meiifa  et  thoro,  and  the 
"'^^'  wife  has  alimony  allowed  her,  and  fhe  fues  for  defamation  or  other 

injury,  and  recovers  cofls,  the  hufband  releafes  them,  yet  the  wife 
fliall  recover  them  j  becaufe  they  come  inflead  of  that  which  llie 
has  expended  out  of  her  alimony,  which  was  a  feparate  mainte- 
nance, and  not  in  the  power  of  the  hufband.  And  this  is  the 
reafon  of  Motam'?,  cafe.  But  if  the  wife  has  a  legacy  left  her,  the 
liufband  may  releafe  it.  2  Rol.  Abr.  301.  pi.  2.  In  the  principal 
cafe  a  prohibition  was  granted. 
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Sir  George  Treby  Chief  Juftice. 
Sir  Edward  Nevill  1 

Sir  John  Powell  yjuftices. 

Sir  John  Powell  of  Gloucefler  j 


Lavvton  verf.  Ward. 

ACTION  upon  the  cafe  for  fpoiling  his  way  with   carts  S.C.  i  Lutw. 
and  carriages.     The  plaintiff  declares,  that  he  was  feifed  ' " ' 
of  a  clofe  called  L.  and  of  another  clofe  called  B.  conti-  fcribes  for  a 
guoufly  adjoining,    and  that  he  and  all  thofe,  cfc.  time  way  to  go 
whereof,  &c.  had  a  cart  way  from  the  high  road  between  F.  and  1°^^^  goes' 
W.  to  L.  tanquam  ad  tenement.  fpeSlantem,  and  that  the  defendant  from  A.  to  B. 
cum  carucis  et  carriagiis  fuis  had  made  the  way  fo  founderous,  &c.  !."'^  ^^■"'^"  '" 
ad  diimjium,  &c.     The  defendant  pleads,  that  IF.  JV.  was  feifed  in  ^\^  clofe,  it  is 
fee  of  a  clofe  called  C.  and  that  he  and  all  thofe,  &c.  time  whereof,  ill-    But  con- 
&c.  had  a  way  in  the  fame  way  to  his  clofe  of  C.  and  the  defendant  "'\'^''^S°" 

J  1  '  ->  -  '  rrr  l  t     r  iln/-io-        '°  '"*  fill'. 

drove  the  carts,   esc.  as  lervant  to  ir.  to  the  dole  called  C.  tsc.  (^fr.  after  he 
The  plaintiff  replies,  and  confeffes  the  prefcription  of  the  defendant,  arrives  at  B. 
&c.    but  fiys,    that  he  drove  the  carts  to  C.  and  alio  farther  to  ^''^'  '^'" 
2).  &c.     The  defendant   rejoins,    that  forafmuch   as  the  plaintiff 
has  confeffed,  that  the  way  did  not  belong  only  to  him,   but  al- 
fo  to  IV.  his  mafter,    he  might  ufe  it  as  he  pleafed,   (S^c.      The 
plaintiff  demurs.     And  adjudged  for  him  by  the  whole  court.     And 
refolved,   i .  That  the  defendant  has  not  purfued  his  prefcription  -, 
for  the  prefcription  is  to  go  to  C.  then  when  he  goes  to  C.  and 
farther  to  jD.  he  has  not  authority  to  do  it.     And  Pozve/l  jujiice  ju- 
nior faid,  that  the  difference  is,  where  lie  goes  farther  to  a  mill  or 
a  bridge,  there  it  may  be  good  ;  but  when  he  goes  to  his  own 
clofe  it  is  not  good.     For  by  the  fime  reafon,  if  the  defendant 
purchafes  a  thoufand  clofes,  he  may  go  to  them  all,  which  would 
q  be 


/ 
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In  cafe  the  be  vciy  pre'iudicial  to  the  plaintiff.  And  for  authorities  they  relied 
Srt"we!l"Pon  I  Rolls  Abr.  391.  pi.  2-  i  Mod.  190.  3  Keb.  348.  2.  Refol- 
asfliew  all  the  ved,  that  the  replication  is  no  departure  from  the  declaration,  but 
fact  in  Ins  de  fortifies  it;  and  the  plaintiff  in  an  adlion  upon  the  cafe  (notwith- 
Yelv.'!".  ftanding  that  it  is  fa ppofed,  that  he  fets  forth  his  whole  cafe  in  his 
Wood  verf.  declaration)  may  aid  himfelf  by  a  replication,  as  well  as  in  any 
Cr°*Ca!-"'^  other  aftions.  For  the  plaintiff  cannot  divine,  that  the  defendant 
Butler  V.  pre-  will  prefcribe  for  the  fame  way.  And  Pcwell  junior  juftice  com- 
fid. del  college  pared  it  to  the  cafe,  where  the  plaintiff  britigs  trefpafs  for  a  horfe, 
/sfl/ zTr  ^^^  defendant  claims  it  as  a  flray,  the  plaintiff  may  well  reply,  that 
Lit.Rep.:i5  the  defendant  rode  or  wrought  the  horfe;  and  this  fortifies  the  de- 
Yelv  13^  claration,  for  by  this  the  defendant  abufed  his  right,  and  is  thereby 
"  ^  become  a  trefpaffer  ab  initio.  Teh.  96.  Bagjhaw  'verf.  Gawardy 
'V'^l^f^^^^'^^'2.  Cro.  147.  3.  Refolved,  that  the  plea  is  good  enough,  notwith- 
cattle,  heja-  /landing  that  the  plaintiff  charges  the  defendant  with  fpoiling  the 
llifies  with  way  with  cariicis,  &c.  fnis,  and  the  defendant  juflifies  as  fervant 
maikr°  eood  ^^^^^  ^^^  carucis,  &c.  of  his  mafter,  becaufe  the  defendant  had  a 
Hi!  I  Edw  2  property  in  them  by  the  poffeflion.  4.  Refolved,  that  the  pre- 
5.6.  p.  40.  fcription,  as  the  plaintiff"  has  laid  it,  is  good;  for  though  he  fiys, 
that  he  was  feifed  of  two  clofes  contiguoufly  adjoining,  and  then 
Tavquam  ad  lay s  the  prefcriptiou  for  the  Way  to  one  of  them,  tanquam  ad  tem- 
tenemevt.  ffe-  jjjcnt.  fpcBantem,  and  has  not  fliewn,  that  he  was  feifed  of  any  te- 
as  furplufage.  n^riient  before ;  the  court  faid,  that  they  would  rejed:  tanqiiatn  ad 
tenement.  fpcBantem  as  furplufage.  And  in  Rajlall  it  is  often  omit- 
ted.    RaJLEtit.61%. 

Tukely  verf.  Hawkins. 

I  Ro  Abr.  T  N  cjedtment,  upon  motion  for  a  new  trial,  refolved,  that  a 
4  Rep  ^-o  b  ■*-  ^^ward  of  a  manor  may  take  a  furrender  of  a  copyhold,  out  of 
I  Leon.  227.  the  manor ;  but  cannot  admit  out  of  the  manor ;  and  that  a  cu- 
Godb.  142.  ftom,  that  the  fteward  fhall  not  take  furrenders  out  of  the  manor, 
^^'      is  a  void  cuftom. 


Kempfter  verf.  Deacon, 

S^C.  Salk.  •■  fl  ''Refpafs  for  a  clofe  broken,  C^c.  Upon  not  guilty  pleaded 
In  trefpafs  -"  ^^^  '^f/'  /"r/ai  roU  was  carried  to  the  affifes  to  be  tried,  and 
where  the  there  by  confent  of  the  parties  the  jury  had  the  view,  and  the 
view  is  grant- trial  was  put  off  to  the  next  affiles,  and  then  the  iffue  was 
tift'ihaMhave' ^'''^dj  s"^  ^  vcrdidl  for  the  plaintiff  and  10 s.  damages.  And 
full  colls,  the'  the  queflion  was  in  C.  B.  whether  the  plaintiff  fhould  have 
'lie  jury  gives  j^Qj.g  qq{[^  than  damaees,  for  the  iudge  had  made  no  certifi- 
mages.  cate  that  the  title  came  m   queltion.      And  reiolved  per  curiam, 

the 
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the  plaintiff  (hall  have  full  cofls  ;  for  it  appears  upon  the  record, 
tliat  the  view  was  granted,  but  the  view  cannot  be  granted  unlefs 
where  the  title  comes  in  question.  And  therefore  the  granting  of 
the  view  amounts  to  a  certificate,  that  the  title  came  in  queftion. 
And  by  all  the  prothonotaries,  it  is  always  the  practice,  to  give  full 
cofts  where  the  view  is  granted.  •  "         ^ 

Dalfton  verf.  Reeve. 


C^Ovenant  upon   indenture,    for   non-payment   of   rent.      The  Co.  Lit.  319, 
_/  plaintiff  declares,  that  he  was  fei fed  of  tithes,  and  by  inden- *•        . 
ture  deraifed  them  to  the  defendant,  rendring  rent,  and  the  defen-^^a/ 
dant  covenanted  to  pay  it,  and  he  afTigned  his  breach  in  non-pay- 
ment of  fo  much.     And    the  dt'fendmt    pleaded  eviftion.     The 
plaintiff  demurred.     And  judgment  was  given  for  the  defendant ; 
becaufe  it  is  a  rent,  and  the  evicflion  is  a  fufpenfion  of  it,  and  there- 
fore  a  good  plea.     Ex  relatiojie  iiiri  Mather, 


D 


Chance  "ozrf.  Adams. 

EBT  for  200/.     The  plaintiff  declares,  that  tvhereas  by  an  Debt  upon  the 
^  adl  for  granting  feveral  rates  upon  tonnage  of  fliips  and  vef- '^'"'^  °^ 
fels  it  is  enaded,  that  if  any  ganger   gauge  any  fu,  fjf.r.  of  beer, 
ale,  Gff .  and  do  not  leave  a  true  note  in  writing  of  the  laft  gauges 
taken,  with   the  brewer,  ^c.    containing    the  true    quantity    and 
quality  of  the  hquors  gauged,  he  flull  forfeit  5/.  for  every  ofFenfe; 
then  the  plaintiff  fliews,  that  the  defendant  was  a  gauger,  and  that 
the  7  Non:.  5  Will.  ^  Mar.  he  gauged  divers  veflels  of  the  plaintiff 
•of  excifeable  liquors,  Z$c.  and  did  not  leave  a  note  in  writing,  (3c. 
and  that  diverfn  temporibus  after  the  7th  oi  Nov.  and  before  the 
bringing  of  the  adlion,  he  gauged  feveral  veffels  of  the  plaintiff  and 
five  other  perfons,  of  exxifeable  liquors,  and  did  not  leave  a  note  in 
writing,  &c.    contra  forriiam    ftatuti,  unde  a£lio  accredit    to    the 
plaintiff  to  demand  200/.  the  forfeitures  amounting  to  fo  much  at 
five  pounds  a  time.     The  defendant  demurred.     And  it  was  ob- 
jected on  the  part  of  the  defendant,  that  the  plaintiff  has  miflaken 
the  ad:,  for  the  ad  is  for  tonnage  of  fhips,  but  the  plaintiff  has  de- 
clared upon  the  ad,  which  was  to  grant  feveral  rates  for  tonnage 
and  fhips,  but  there  is  no  fuch  adl ;   then  the  plaintiff  reflraining 
himfelf  by  a  contra  fortnamjiatuti,  when  there  is  no  fuch  ad,  the 
declaration  is  ill.  J?///'/'.  56.    P^r/vr's  cafe.     Sed  non  allocatur.     'pQi:M\(rKki\  of 
the  title  of  the  ad  is  no  part  of  the  ad,  and  therefore  it  is  but  fur- ^  does  r.o*" 
plufage,  and  mifrecital  fhall  not  vitiate.     Hardr.  324.  in  the  cafevitii;?, 
of  tlae  Attorney  general  verf.  Hutchinfon  &  Pccock,  by  Hale  chief 

X  barcn 
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Darvvyn  verf.  b^i-Qji^  And  Poive/l  Jhu'or  ]u{i\ce  faiJ,  that  it  was  fo  adjudged  in 
momii.  '  ^^'^^  houfe  of  peers  between  Darivyn  and  the  earl  of  Moiimouth. 
Aas  were  not  And  by  Treks  chief  juftice  the  title  of  the  aft  is  but  a  new  ulage, 
tituitd  before  and  begun  about  1 1  Heji,  j,  but  the  mifrccital  of  the  purview  or 
"    ^"■7-     enadting  part  always  vitiates. 

Diver/;s  icm-       The  fccond  exception  was,  that  the  plaintiff  ought  to  have  faid, 

general  a°n°d    f^J^^^t  "^i^-  fuch  a  day  the  defendant  gauged,  &c.   and  ought  not 

uncertain.       to   have  faid  fo  generally,    dherjis  temporibiis,  ^c.      And  of  this 

i'"/!-  opinion  was  the  whole  court.     For  the  proof  is  incumbent  upon 

the  defendant,  that  he  has  left  a  note,  &c.     But  it  is  iinpoffible 

for  him  to  provide, witneflcs  to  anfwer  the  plaintiff's  charge,  if  he 

does   not  know  at  what  days  the  plaintiff  will  charge  him.     See 

2  Roll.  Ahr,  81,     Ajlton%  cafe,  //.  15. 

Divers  ex-cife-      T^g  x\\\xA  cxccptlon  wa?,  that  he  has  faid  divers  excifeable  li- 

«nd  d'oernot  floors,    which  is  too  general,  for  he  fliould   have  fpecified  what 

(a)' what.        liquors,  to  the  end  that  the  court  might  have   judged,    whether 

they  were  excifeable  or  not;  of  which  opinion  the  whole  court  was, 

and  therefore  judgment  was  given  for  the  defendant. 

Another  exception  was  taken,  that  it  appears  upon  the  plaintiff's 

declaration,  that  he  has  miflaken  his  time;  for  it  appears,  that  a 

year  was  expired  after  the  fadt  committed,  before  the  bringing  of 

this  adtion  ;  and  therefore  it  is  barred  by  31  Rliz.  cap.  5.     But  as 

to  that  Ntvil  and  Powcl  fe7tior,  juflices,  relied  upon  a  cafe  between 

Carth.  232.    Ctdliford  and  Blaiidford  adjudged  fince  the  revolution;   where  au 

Comb  194.    a^ion  qj^i  fi^fjj^  Qf^^  by  bill  ^js  brought  in  B.  R.  for  having  made 

uMod.  27.  a  falfe  return  of  a  burgefs  to  ferve  in  parliament;  the  falfe  return 

was  laid  to  be  in  March  1689,  and  the  bill  was  filed  term,  pafchae 

1690,  fo  that  it  appeared  upon  the  record,  that  more  than  a  year 

was  elapfed ;  and  upon  error  brought  in  the  exchequer  chamber  it 

was  refolved  by  the  majority  of  the  judges  then  prefent  there,  that 

Where  all  the  where  the  informer  ought  to  have  the  whole  penalty,  the  flatute, 

penalty  is  gi-  q£  .  j  £//2;.  does   not  extend  to  it,  becaufe  it  is   not  within  the 

ven  to  the  in-  *^  .  , 

former,  he  is  words  of  the  adt,  and  penal  adts  are  not  extendible  by  equity.  But 
not  bound  by  Trcby  chief  juftice,  and  Pcwell  jwiior  juflice,  were  of  opinion  con- 
^'1  rr^^f  trary  to  that  judgment ;  for  if  the  informer  ihould  be  bound,  when 
Biandford!'"  ^^  Quecn  was  joined  with  him,  much  more  fhould  he  be  bound 
4  Mod.  129.  when  he  fued  by  himfelf. 

Note,  'Treby   chief  juftice,  Rokeby  juftice  of  C  B.    and  Powell^ 
bar.  held,  that  for  the  faid  reafon  the  judgment  in  the  cafe  oi  Cu Hi- 
ford  and  Blandford  ought  to  be  reverfed;  but  Nevill  and  Powell 
juflices  of  C.  B.  and  Lecbmere  and  Nivill  barons  held  the  contrary.. 

a  Burghili 
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Burghill  verf.  Archiep.  Ebor.  Epifcop.  Carliol.  Gibbons 
&  univTriitat.  Cantabr. 

OUrghtll  brought  a  qimre  hnpedlt  againft  the  defendants.     The  writ  If  there  »re 
^   was  returnable  tres  Mich.   5  Will.  &  Mar.  at  which  day  the  J"*'^  t'^^l^or^e 
defendant  Gibbotis  caft  an  efl'oin,  which  was  not  adjourned.     Then  caiis'ln  efibin 
the  archbifhop  of  Toi'k  caft  an  effoin,  which  was  not  adjourned,  which  is  not 
Upon  which  the  defendants  entred  a  ficn  pHf.  againft  the  plaintiff,  ="'J°"^'^^''- '''« 

•    I  •  •        IT)  inri-t  r       \      Others  have  no 

which  upon  motion  m  Hilary  term  laft  was  let  alide,  becaule  the  day  in  court 
cUbin  of  the  archbiOiop  oi  York,  for  the  non-adjournment  of  which 'o  "ft  an  ef- 
the  plaintiff  was  nonfuit,  was  ill  caft,  the  eflbin  of  Gibbons  not  be-  *""' 
ing  adjourned,  fo  that  the  archbifliop  had  no  day  in  court  to  ca-ft 
an  effoin;  upon  the  fetting  afide  of  which  nonprof.  the  record  was 
made  right,  and  the  proceeding  was  in  this  manner,  vi-z.  the  writ 
was  returnable  tres  Mich.  5  PFill.  &  Mar.  at  which  time  Gibbons 
was  effoined,  which  was  adjourned  to  cra/i.  Martin,  then  the  arch- 
bifhop caft  an  effoin,  which  was  adjourned  to  o^ab.  Hilar,  and  at 
o/Jab.  Hilar,  the  two  other  defendants  were. not  effoined  but  made 
defiiult ;  then  the  plaintiff  fues  a  pone  againft  them,  to  fliew  caufc 
why  they  made  default,  returnable  offabis  purijicationis,  at  which 
day  iffued  an  alias  pone,  which  was  continued  until  the  firft  return 
of  lafl  Hilary  term;  at  which  day  tlie  bifhop  of  Carlifte  caft  an 
effoin,  wliich  was  adjourned  to  qui?iden.  pafchae ;  at  which  day  the 
univerfity  caft  an  effoin,  to  which  the  plaintiff  entred  a  challenge 
upon  the  effoin  roll,  and  the  defendant  demurred  to  the  challenge, 
and  the  effoin  was  quaflied  by  tb.e  court,  becaufe  an  effoin  is  an 
excufe  of  the  appearance  of  the  party,  now  a  corporation  cannot  Corporation 
appear,  and  therefore  cannot  caft  an  effoin,  nor  enter  into  reco?ni- """"'""  ^'^ 

I  -1         '  .  '  o         eiloin   nor  cii- 

zance.     Bendl.  121.     21   EiUv.  4.  79,      And  now  ferjeant  GijwA/ ter into  recog- 
jnoved,  that  the  archbifliop  of  Tork  might  have  an  eflbin,  his  for-  nizance. 
mer  effoin  which  he  caff  being  adjudged  ill  upon  the  fetting  afide  of  ^''-  ^^• 
the  non  prof,  and  fo  he  had  not  had  any  eflbin.     And />("/•  fwr/^w,  Eflbin  may  be 
he  fhall  have  an  effoin,  for  the  courfe  of  the  court  is,  that  an  effoin  "'*  ^i^r^ 
may  be  caft  at  any  time  before  a  ne  rectptatur  is  entred  ;  and  the  «« rtdpiatur 
reafbn  of  the  irregularity  of  the  firft  effoin  of  the  archbifhop  (which  «''"<l- 
was  fet  afide  for  that  caufe)  proceeded  from  the  plaintiff's  own 
fault,    viz.   the   non-adjournment  of  the  effoin  of  Gibbons,   upon  If  the  plaintiff 
which  he  might  have  been  nonfuit ;  but  where  there  are  feveral  de-  J^°"  "^^"^  '"^: 
fendants,  and  one  of  them  cafts  an  effoin,  which  is  challenged,  and  c°  ft  by  tiL  de" 
upon  demurrer  the  challenge  is  allowed ;  the  others  have  no  day  fendant,  he 
in  court  to  caft  an  effoin,  becaufe  idem  dies  dattis  ejl  to  them  all,  "'j^' ^"°"" 
but  all  the  defendants  may  join  in  effoin  if  they  pleafe,  or  any  two 

Three  defen. 
<3ants,  one  cafts  an  efToin  which  is  challenged,  and  the  challenge  allowed,  the  others  have  bo  day  in  court  to 
cafl  eflbin.    All  the  defendants  may  j:)iQ  in  cftbin  or  fever. 

of 
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The  allowing  of  them  may  liavc  feveial  effoins.  Audhy  Powell  junior  juftice  it 
k"dteT not  lir  ^s  not  error,  to  allow  an  eflbin  where  it  does  not  lie,  but  it  is  error 
is  not  error,  to  deny  an  efloin  where  it  does  lie;  and  (by  him)  it  is  not  error 
M.,^;-^  of  deny- ^Q  allow  two  effoins.  But  Poivell  jhiicr  ]n'X\ct  leemed  to  doubt 
dcfesiie.  "^'  of  this  latter  point,  becaufe  it  is  within  tlie  ad  of  fburching  by 
suy'i  cafe,  effoins.  And  Powell  junior  ^uftice  cited  the  cafe  of  one  Slay, 
Good  caufe  to  where  an  effoin  was  caft  for  the  defendant  at  vifi  priiis,  which 
quaihanef-  ^^  plaintiff  challenged,  becaufe  an  attorney  was  entred  upon 
an"attorney  is  record,  and  the  challenge  was  allowed,  and  judgment  peremp- 
entredof  tory  was  givcu^  and  upon  error  brought  it  was  affirmed  tn 
record.  ^  ^    becaufe  it  was  in  nature  of  a  departure  in  defpight  of  the 

jiai  "i^en  up-  court  j  which  cafe,  as  well  all  tJie  court,  as  the  ferjeants  at  the 
on  quatiiing    bar  remembrcd. 

an  effoin. 

Hil.    1  Ed.  3.    fol.  z.'pl.  2. 

Mackaretli  verf.  Pollard, 

Juftification  '  B  'Refpafs  for  the  taking  of  a  horfe.  The  defendant  juftifies 
under  ajudg-  _|_  under  a  judgment  recovered  againfl  the  plaintiff  in  the  hun- 
ferk)rc"ou"  by  ^^^'^  court,  by  a  faliter  prcccffum,  and  does  not  fet  out  the  pro- 
tatiter proccf-  cecdings  at  large;  and  adjudged  good,  notwithftanding  that  the 
/«OT,  and  good.  oi(j  books  are  to  the  contrary,  upon  the  authority  of  a  cafe  be- 
2  Lev.  8 J.  tween  Doe  and  Partniter,  Hil.  24  G?  25  Car.  2,  adjudged  ia 
Ab**"^"  point  in  B.  R.  in  the  time  of  lord  Hale,  upon  great  debate. 
Walker  v  '^^^  fame  point  adjudged  between  Walker  and  Freby  and 
Frebyand     Holmes,  Trin.    8  Wtll.  3.     C.  B.     Intr.  Hil.    7  Will.  3.     C.  5, 

Holmes.  Jlof^  242. 

2  Lev.  81. 

3  Lev.  403.  2  Mod.  102.  Ibid.  195.  S.  P.  Murray  v.  Wilfon  in  B.  R,  Hil.  2;  Geo.  2.  ett  relatione 
feijeant  Wilfon.  ^ 

Knight  and  his  wife  agavtjl  The  mayor,  mafters,  and 

burgefTes  of  Wells. 

s.  c.  Lutw.  T~\EBT  upon  a  bond  made  to  the  plaintiff's  wife  dum  fola 
5q8,  519.  _|__y  by  the  corporation  of  Wells,  by  the  name  of  The  mayor ^ 
poratkan  '^°^'  Mermejt,  and  burgcjfes.  Upon  7ion  ejl  faSlum  pleaded  the  jury 
find  a  fpecial  verdidt,  that  (^leen  Elizabeth  in  the  thirty-firft  year 
•of  her  reign  created  them  a  corporation  by  the  name  of  The 
7nayor,  mafters,  a?td  hurgejfes  of  Wells,  and  that  King  Charles  11. 
in  the  thirty-fifth  of  his  reign,  by  his  letters  patent,  granted  to 
them,  that  they  fhould  be  known  by  the  name  of  The  mayor,  al- 
dermen^ and  burgeffes,  &c.  and  by  this  laft  name  they  entred  in- 
to the  bond ;  and  if  this  be  the  bond  of  the  mayor,  maffers,  and 
burgeffes,  o(  IFells,  then,  &c.  And  adjudged  for  the  defendants, 
becaufe  by  the  taking  of  the  fecond  letters  patent  the  firff  name  is 
indrely  extinguifhedj  but  it  was  agreed  that  a  corporation  miglit 

have 
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ihave  two  names,  the  one  by  prefcription  and  the  other  by  grant, 
<or  both  by  prefcription,  but  not  two  by  grant.  Hardr.  504, 
The  attorney  general  againft  the  town  oiFarnham. 

Pedro  verf.  Barrett. 

A  Brought  cafe  againft  B.  for  falfly  and  malicioufly  procuring 
^^ .  him  to  be  indidted,  for  confpiring  to  lay  a  baftard  child  to 
B.  of  which  indidlment  upon  trial  A.  was  acquitted.  After  ver- 
•didl  for  the  plaintiff  upon  not  guilty  pleaded,  adjudged  that  the 
atftion  well  lay,  for  the  confpiracy  was  a  thing  punifhable  at  com- 
mon law  by  fine  and  imprifonment,  Gff , 
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_Sir  George  Treby  Chief  Jujiice. 
Sir  Edward  Nevill  .         p 

Sir  John  Powell  Vjuflke^. 

Sir  John  Powell  of  Glouceder  j 


s. c. Lutw.  Sir  John  Brownlow  aga'mjl  Sir  John  Hewley. 

Intr.  Hil   7  Will.  3.     C.  B.     Rot.  1657. 

Debt  for  rent  "^    ^^'^  B  T  for  550/.  for  rent.      The  plaintiff  declares,   that 
againft  af-        |       ^   gj^.  57,^;^;^^  r?wor  and  Sir   'John  Walter  were  poffefTed 
term,  th«         B      ^  of  a  farm  for  a  term  ot   99  years,  commencing  the  firil 
plaintiffcounts  -^ —         o^ April  14  Jac.  I.  and  that  they  being  fo  poffeffed,  af- 
^^pffloT^tl^^  figned  all  their  intereft  in  the  term  to  J.  L.  rendering   loo/.  per 
without  fhew-  anniwi  rent ;   and  that  y.  L.  entred  and  was  poffeffed,    and  paid 
ingthebe-     (-^g  rent;    that  afterwards  Sir  '^ohn  Walter  and   Sir  Thomas  Trevor 
granted  the   rent  to  Richard  Browjiloro   for   the   whole    term,    to 
which  grant  J.  L.   attorned ;    that  Richard  Brownlow   made    Sir 
yohn  Brownlow  his  executor,  and  died  ;  and  that  Sir  John  Brownloio 
made  the  now  plaintiff  his  executor  and  died  ;  both  of  whom  proved 
the  refpe(5live  wills ;  and  the  plaintiff  bfings  debt  againft  the  defen- 
dant Sir  John  Hewly\  as  affignee  of  J.  L.  of  the  land,  for  550/. 
for  rent,    for   five  years  and  a  half,   &c.     The  defendant   pleads 
tender  of  50/.  every  day  of  the  half  year  at  which  the  rent  was 
payable,  and  that  no  perfon  was  there  to  receive  it,  and  that  it  was 
never  after  demanded  upon  the  land.     The  plaintiff  demurs.     And 
,  jrefblved,    i.  That  this  is  a  rent  ariling  by  real  contradl,  and  is  re- 
atermanigns  fei'Vablc  without  deed,  and  that  debt  well  lies  for  the  affignee  of  it. 
itto5.  ren     And  the  court  relied   principally  upon  the   cafe   of  Winton   verf. 
^T'^S^m\vt  ^^"«^"0'>   ^  Ventr.  242,272.     3  Keb.  131,  137.    Raym.  11.  Robim 
rent  to  C     B.  attorns.   B.  affigns  the  land  to  D.    C.  brings  debt  for  the  rent  againft  D.      2  Lev.  80. 
Ra/.  Z22.     2  Mod.  175. 

verf. 
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vcrf.  Cox  a?id  JVarwick.     2  Jones  i.  Goodman  •verf.  Packer.     And 

(by  them)  the  opinion  of  Hale,  Allen  ^j,  8.   hath  been  held  for 

law  all  thefe  laft  years.     2.    It  was  relblved,   tliat  the  defendant  ^'' ^  "i^n 

fhould  have  pleaded  with  a  projert  in  curia -^  and  therefore  juclg-d";„'^/j,^"for 

flient  was  given  for  the  plaintiff.  rent,  he  ought 

alfo  to  plead 
it  with  profert  in  cur'.     Raym.  418.  Crouch  v,  FalllafF, 

Allways  vc?'f.  Broom. 

TyArco  fraBo   and    refcoin    mav    be    joined.       Adjudged    T^rin.  s.  C.  Lutw. 
^   8  Willi,  a  B.     Tbel.  Dig.  107.  lik  10.  cap.  iS-f-iJ-  ""• 

Ward  v£pf.  Griffith, 

SIR  Eihvard  JVard  in   1687  brouo;ht  an  aftion  asiainfl:  Sir  /F/7- Debt  lies  a- 
Ham  Warren,  in  which  Griffith  was   bail,  and  obtained  iudg-  S^'" 
—  ...  *^  ,  .'       c>     upon  recog- 

nient.     Sir  Williaju  IVarren  rendred  himfelf  to  the  Fleet,  and  red-  mzancc. 
didit  fe  in  difcharge  of  his  bail  was  entred  in  the  warden  of  the 
Fleet's  book,  but  no  committitur  was  entred  in   the  office.       Sir 
William  Warren   continued   prifoner    in    the  Fleet   till  Michaelmas 
term  hift,   and  then  died  there.     Sir  Edivard  Ward  died,  and  W. 
his  executor,    now  plaintiff,  brought  debt   upon  the  recognizance 
againft  the  bail ;  and  in  Eafler  term  now  paft  ferjeants  Femberton, 
Ltvinz  and  Wright,    moved   for  an   imparlance,    1.  Becaufe  debt 
does  not  lie  upon  the  recognizance.    Raym.  14.  Godlington  verf,  Lee. 
2.  Becaufe  the  plaintiff"  has  llept  fo  long  as  thirteen  years.     3.  They 
prayed  that  the  court  would  give  them  leave  to  enter  a  committitiir  Commiiti/ur 
in  the  office.      But  this  fccond  was  denied,  becaufe  it  is  now  too""°°^''^  •=" 
late  after  the  death  of  the  party.     And  as  to  the  firft,  "Treby  chief  ^^3,1,  of  ;t,e 
juftice  and  Po^ael  Junior  jviWcc  were  clear,  that  debt  lies,  and  th-.'t  prifoner, 
the  defendant  fliall  have  liberty  to  plead  all   pleas,  that  he  might '*'°"S"  ^.^'''^' 

,  111  A- •         /•  '•  A      J    /-         1  •       t  1-1  inpriloninhis 

have  pleaded  upon  3.  fare  jac/as.     And  tor  this  they  relied  upon  iife  time,  ii-v. 
the  cafe  of  Sparrow  and  Soiigate,  W.  Jones  29.      i  Rolls  Abr.  600.  Afhton's 
p-fi  ^'     But  they  faid,   that  fuch  adions   were  difcountenanced,    g^^^^^.^j' 
and  therefore  if  no  capias  ad  fatisfacie?idmn  is  filed  againft  the  prin-  176. 
cipal,  they  would  make  a  rule  of  court  that  it  fhould  not  be  filed '^'"^  "'"' 
aticr,  which  would  flop  the  aftion  ;  and  Poiccll  piWcc  Junior  {^^'^<i,  that  110  caj'a. 
thitthw  King's  Bench  did  {q  in   the   cafe  of  Allies  and  Bateman,ih3\\ua<:d 
3  Keb.  724.  as  Powell  rcmcmbrcd.     But  becaufe  the  plaintiff  had  ^'^""'^ '.''^ 

7       J         •   •  r  •      /-      1  1  1  •  ^       ^  -1      1   •     prin^ipjl  after 

u.;ia  witnoutluit  10  long,  they  granted  an.  imparlance  until  this  j,u  dciih. 
term,  being  Trinity  term.  And  now  Pcmbcrton  moved,  that 
tct.  ufe  the  plaintiff  had  declared  generally  upon  a  recognii:ancc, 
Iv-  tiiat  the  condition  does  not  appear,  and  the  defendant  cannot 
plead  no  capias  ad  fatisj'aciendum  againft  the  principal,  G'f.  that 
4  the 


84  Trill.  Term  8  Will.  5. 

bo^d  m  *e      ^^^  court  wiU  grant  him  oyer  of  the  recognizance.     And  per  cu- 

cognizance      riatu,   if  a  bond  is  brought  into  court,  oyer  is  grantable  only  the 

granted  the     firft  term,   for  afterwards  it  is  adjudged  in  the  poffcflion  of  the 

ame  term,     p^j-^y^     T\\Q  fame  law  of  a  recognizance,  which  is  a  pocket  record. 

Of  other  re-   3  Keh.  76.  Doivns  vcrf.  Duckworth.     But  of  other  records,  which 

cords  at  any    gj-g  always  in  court,  oyer  is  grantable  at  any  time.     And  therefore 

in  this  cafe  the  declaration  being  delivered  two  terms  before,  and 

the  time  elapfed  to  have  oyer  of  courfe,    the  court  granted  oyer^ 

becaufe  otherwife  the  defendant  would  be  oufted  of  his  plea,  the 

recognizances  by  bail  in  C.  B.  being  fpecially  entred,  the  plaintiff 

has  declared  here  as  upon  a  general  recognizance,  and  omitted  all 

the  fpecial  matter.     But  by  PoweU  junior  juftice,  if  the  defendant 

fa.-ler  ofre-    had  here  pleaded  ?iid  tiel  record,  the  ifflie  had  been  with  him  ;  for 

cofd.  jj  record  which  comprifes  that  upon  which  the  plaintiff  declares 

and  more,    is  not  the  fame  record  with  that  upon  which   the 

plaintiff  declares. 

Hatter  veff.  AHi. 

s.  C.  2  Salk.  "T  TPONa  fpecial  verdid  in  ejedment  the  cafe  wr.s  thus.  A 
5  Lev  A'R  x-J.  prebendary  made  a  leafe  of  lands  by  indenture  the  fourteenth 
Leafe  tocom- day  oi  April  itj  .  habendum  a  datu  indenturae  for  three  lives, 
?*'""  "  f""  ^"'^  livery  was  made  the  fourteenth.  And  it  was  objedcd  againft 
day  of  the  ^^^^  leafe,  that  a  habendum  a  datu  is  all  one  with  a  habendum  a  die 
date.  datis^  which  is  exclufive  of  the  day  of  the  date ;  and  then  the 

^^^  ^6^6  ^^'^^^  will  begin  the  fifteenth.  Co.  Lift.  46.  b.  exprefs  in  point. 
Palm.  30.'  From  whence  it  follows,  that  the  bvery  was  void,  for  livery  in 
3  Lev.  438.  praefenti  could  not  be  made  to  a  freehold  to  commence  in  futuro. 
/roILRcp.  '^^^^  council  of  the  other  fide  agreed  that  a  freehold  could  not 
229.  commence  in  futuro^  and  therefore  if  the  day  of  the  date  be  ex- 

^°*':  3H-  eluded,  the  objedion  is  fatal.  But  (by  them)  the  day  of  the  date 
5,  &c. '  i"  this  cale  is  not  excluded,  for  [daft/s]  fignifies  no  more  than 
Co  Lit.  52.  [given]  in  Englijh.  And  therefore  old  epiflles  inflead  of  the  in- 
b.  48.  b.       icription  dated  fuch  a  day,  fav,   given  fuch  a  day-     Then  if  an 

R0.Rep.402..       r  r  t      r  J'        .'    b  \  .    .  _   . 

Cro.  Jac.  15J,  indenture  of  leafe  was  made  to  commence  from  trie  givmg  of  it, 
56.1-  it  fliall  commence  without  doubt  from  the  day  in  which  it  was 

187.  "  §^^^">  ^""^  there  could  not  be  any  difference  between  the  fame 
I  Ro.  Abr.  word,  or  rather  the  fame  fenfe,  in  Latin  and  Englifi.  Befides, 
^^?-  that  it  is  adjudged,  that  if  a  leafe  is  made  to  begin  from  the  making 

margin.  of  the  deed,  it  fliall  begin  the  fame  day  that  it  becomes  a  deed, 
1  Rep.  55.     which  is  the  fame  day  that  it  is  delivered-     5  Rep.  i.   Clayton's 

cafe.  Co.  Lit.  46.  b.  And  the  fame  reafon  holds  place  in  cafe 
*      where  it  is  limited  to  begin  from  the  date,  that  it  fhall  begin  the 

day  of  the  delivery;   for  datum  prima  facie  fignifies  deliberatujn. 

And  as  to  the  obje<flion,  that  Co.  Li.  46.  is  to  the  contrary,  that 

book 
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ibook  Is  founded  upon  ^  ^o.  i.b.  Clayton's  cafe,  where  this  point 
is  not  refolved  by  the  court,   but  inferred  by  the  reporter  of  the 
cafe  from  Popham  in  Dicr  218.  wliich  book  does  not  warrant  any 
fuch  opinion.     And  Although  3  Bidjlr,  203,  Bacon  verf.  Waller; 
Mo.   40.  fl.    128.   agrees  with   5  Co.  i.  yet  2   Cro.  135,    O/Zi^rwd- i  Roll.  Rep. 
■'verf.  Rider,  258  Lleioellym  "cerf.  JVilliams,    are  contrary.     2.  The  ^'^\      r 
council,    to  maintain  the  leafe,   argued,   that  this  difference  might  of  Freeman  t;. 
be  maintained  by  law,  that  where  it  is  in  point  of  intereft,  that  is  Weft  in  c. 
conveyed  from  one  to  another,  as  in  a  leafe  for  years,  there  a  datu  ^"^  '''"'  ' 
includes  the  day  ;  but  where  it  is  in  matters  of  account,  where  no  wherein  the 
matter  of  intereft  is  defigned  to  be  paffed,  as  if  the  one  be  account-  "^o""  ^"'^«*- 
able  to  the  other  by  deed,  there  a  data  is  exclufive  of  the  day  of  the  o°er^t(,i?mce 
date,  as  well  as  a  die  dafus.   i  Btdft.  177.     And  of  this  opinion  v/as  diaindion, 
Potvell /e/iior  ]ui\\ce.     But  the  other  iuftices  gave  no  opinion  as  to^^^'J^^" 
this  diverfity.     3.  It  was  urged,    tliat  in  cafe  of  a  leafe  for  years  from' the  date, 
habcndu^n  a  datu  the  day  might  well  enough  he  excluded,  becaufe  and  from  ihe 
it  would  be  no  prejudice  to  the  parties;  but  in  the  cafe  of  a  l^^fc  ^35^  °' ^T^^,, 
for  life,  as  in  the  cafe  at  bar,  it  was  reafonable,  tit  res  magis  'valeat,  Str-vien  irii- 
to  conflrue  the  day  inclufive,  efpecially  fince  there  is  no  refolution/""- 
extant,  where  any  eftate  has  been  deftroyed  by  fuch  date  and  livery  Poji.  480. 
made  the  fame  day.      But  to  this  the  juftices  gave   no   opinion. 
After  feveral  arguments  at  the  bar  Tre/y  chief  juftice  was  of  opi- 
nion, that  the  leafe  was  ill  upon  the  authority  of  Co.  Li.  and  the 
other  books.      But  Nevill  juftice,    and  the  two  Pcwells  juftices, 
were  of  opinion,  that  the  leafe  was  good,  for  tiie  reafons  given  by 
the  council  in  their  firft  point.     And  judgment  was  given  accord- 
.ingly  this  term.     jE.v  re/aiione  m'ri  Salkeld. 


BY  Powell  Jurdor  juftice.     If  the  fpiritual  court  refufe  the  evi- A  fonofaie- 
dence  of  the  fon  to  prove  a  will  in  which  the  father  is  a  le-  ^*^"^'*^"°' 
:gatee,  no  prohibition  is  grantable.     And  he  cited  this  cafe  as  lately  prove  a  %viii 
adjudged  before  commiflioncrs  delegates.     There  were  three  wit-  J"  'he  fpiri- 
nelTes  to  prove  a  nuncupative  will,  two  of  them  were  without  ex-'"*  *^^' 
-ception,  and  the  third  was  fon  to  the  legatee  ;  the  ftatute  of  frauds 
requires  three  competent  witneffes;  the  quefcion  therefore  was,  if 
thefe  three  were  fufficient,   the  fon  not  being  an  evidence  by  the 
fpiritual  law  ?  and  adjudged  that  they  were  ;  becaufe  two  only  were 
■required  by  the  fpiritual  law,   and  the  third  was  a  good  witnefs 
'vithin  the  intent  of  the  ad  of  frauds. 


Z  Trin. 
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Sir  John  Holt  Chief  Jujtice. 

Sir  Thomas  Rokeby 

Sir  John  Turton  removed  this 
term  into  the  Kings  Bench 
out  of  the  Exchequer  in  thojujlices, 
room  of  J'/r  William  Gregory 
ijoho  died  lajt  'vacation 

Sir  Samuel  Eyre 

Me7nora7tdum,  The  laft  vacation  Mr.  ferjeant 
Bkncowe  was  made  baron  of  the  Exchequer 
in  the  room  of  Sir  yoh?i  7lcrlo?z  removed  into 
the  King's  Bench. 


S.  C.  5  Mod. 

247- 

I  Williams  7. 
5  Mod.  247. 
Comb.  378. 
Corny ns  3. 
Poll.  363. 


Petit  verf.  Smith. 

Rohibition  was  granted  to  the  delegates,  to  ilay  a  fuit  tliere, 

&c.  becaufe   they  compelled  an  executor  to  make  diftri- 

bution  of  the  furplus,    he  having  fifty   pound   devifed   to 

him  by  the  will  as  a  legacy ;  becaufe,  there  being  a  will 

an  executor,    the   fpiritual  court  cannot  compel  diflribution. 


P 


and 


but  only  where  the  party  dies  inteftate.     Ex  relatione  m'ri  Place. 


Hu% 
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Hufiey  verf.  Jacob. 

IJUffey  brought  ajfumpfit  againft  the  defendant  Jacob  upon  his  S.  C.  Comyns 
•*  -*   acceptance  of  a  bill  of  exchange  drawn  upon   him   by  the  \\  j^^j    g 
lord  Chaiidos  according  to  the  cuftoni  of  merchants.     The  defen-  q-. 
dant  Jacob  pleaded,   that  the   lord  Cbandos  played  at  hazard  with  ^-  ^-  '  ^^''^• 
the  plaintiff  Hujfey  and  loft  to  him  at  one  and  the  fame  time  150  /.  ^'^■^lod.  170. 
and  that  for  payment  and  fecurity  of  the  faid  fum  of  15c/.  loft  Carth.  350. 
to  the  plaintiff,  he  drew  this  bill  of  exchange  upon  the  defendant  ^"  Bpunpftt 
payable  to  the  plaintiff,    which  the  defendant  accepted;   and  then  ^P°,j"^,^„g'ji° 
he  pleads  the  ftatute  of  gaming  of  16  Car.  2  cap.  7.   by  which  detendaVit 
this  bill  of  exchange,    being  given  for  fecurity  of  the  laid   fumP'"'^^ '^^^'■- 
gained  at  play,   became  void,   6?r.     The  plaintiff  demurs.     And  oaiXg,'  anJ 
S'w  Bartholomeiv  Shower  for  the  plaintiff  argued,    i.  That  this  was  good. 
not  within  the  ftatute ;  for  though  he   well  agreed,  that  an  adlion 
could  not  be  maintained  againft  the  lord  CJjandos  himfelf  for  this 
money  by  reafon  of  this  ftatute ;  but  here  a  third  perfon  has  made 
himfelf  chargeable  by  his  own  collateral  engagement,  "ciz.  by  the 
acceptance  of  the  bill,  which  feems  to  be  out  of  the  intent  of  the 
adl;   for  the  afumpfit  of  the  acceptor  is  altogether  different  from 
that  of  the  drawer ;  for  although  the  confideration   of  the  drawer 
was  the  money  won  at  play,  yet  the  confideration  of  the  acceptance 
was  the  honour  of  the  drawer,  or  his  effefts  in  the  hands  of  the 
acceptor.     And  the  defendant  has  not  pleaded,  that  the  acceptance 
was  pro  filutione  et  feciiritate  of  it.     Befides  that  it  would  be  of 
very  ill  confequence,  to  fuffer  the  defendant  to  avoid  his  own  bill 
and  acceptance  by  this  means ;  for  a  bill  of  exchange  once  accepted 
by  a  refponfible  man,    is  of   fuch  credit  among  traders,    that   it 
paffes  as  current  as  ready  money,   and  is  negotiated  from  one  to 
another  through   all  Europe,    and  exchanged  upon  valuable   con- 
fideration,  till  it  come  back  to  L'mdon.     But  if  the  firft  acceptor 
fliall  be  admitted  to  avoid  it  by  the  ftatute  of  gaming,   this  will 
diminifli  the  credit  of  bills  of  exchange,  and  will  be  a  great  check 
to  merchandizing.     But  to  this  it  was  anfwered,   and  rcfolved  bv 
the  court,  that  if  a  collateral  engagement  of  a   third  perfon  fhail 
not  be  within  the  intent  of  the  ad,  the  adl  will  be  very  eafdy  A.  lofes  i  ,-c  .'. 
evaded,  and  in  effcfl:  rcndred  ufelcfs.     And  therefore  all  the  court  *' S^-""'"-,?  ="> 
was  of  opinion,    that  if  a  man  has  loft  money  at  gaming,  'c'lz,  j  s'J\^c'^'l, 
more  tlian  100/.  at  one  time,  and   he  procures  '/.  S.  to  be  bound  bond  10  5.  i:' 
for  the  payment  of  it,   or  as  the  principal  cafe  is,    gives  a  bill  of  ^'^^''""^  ''>'  ''•' 
exchange  for  the  payment  of   it   whicli   is  accepted,    both  thefe  sccirity  for 
fccuritics  arc  void  by  the   faid  nvft.      But  if  lie   who  wins,    being  nioncy  won  at 
indebted  to  a  ftranger,    procures  hini   who  lofes,    to  bind   himfelf  !'''•'' ^'^'■'^"f'^ 
to  the  Itranger  tor  the  payment  ot  t!:c  money  due  by  Inm  wno  confijctanon 
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v/ins  to  the  Granger,  in  confideration  of  ii  difcharge  of  the  money 
which  he  harh  lolt  at  gamins;,  this  boni'.  which  he  makes  to  the 
flranger  is  not  within  the  aO:,  becaufe  i':  is  made  for  a  juft  debt. 
So  in 'this  principal  cafe,  if  the  bill  of  excliange  had  been  afterwards 
afligned  for  a  valuable  confideration,  the  honefly  of  this  afTignment 
had  purged  the  original  canker,  and  rcndred  it  good  enough.  As 
Fraudulent  where  a  fraudulent  conveyance  is  affigned  upon  valuable  confidcra- 
conveyance  is  (.j^p    j}^g  fraud  is  pureed.     (But  Sir  Bartholomnv  Shower  faid,  that 

ali!<^ued.  tor  i       o  \  ^  ■' 

vaioabieconfi-  i*^  was  ftrange,    that  the  party  by  his  afiignment  could  make  that 
titration,  the  good,   vvhicli  was  void  ab  initio.)     But  in  this  cafe  at  bar,    the 
,"         money  loft  at  play  is  the  foundation  of  the  whole,   which  is  ill. 


•fiaud  is 


purg. 


and  therefore  the  bill  and  the  acceptance,  which  are  the  fuperftruc- 
Acceptance  of  ture,  are  ill  rdfo.  Note,  This  is  called  an  acceptance  for  the  ho- 
abiilofcx-  j^Quj-  of  j-j-je  dravt-er,  when  a  ftranger  upon  whom  the  bill  was  not 
^lour^oft'he  "drawn,  in  refped:  of  the  drawer,  and  having  no  effedts  of  his  in 
drawer,  what?  his  hands,  accepts  it, 

2.  It  was  objeded  for  the  plaintiff,  that  the  defendant  has  not 
brought  himfelf  within  the  ftatute ;  for  he  has  not  alledged  that 
the  lord  Cbandos  and  the  plaintiff  played  upon  tick  or  credit  ac- 
cording to  the  words  of  the  aft,  which  is  a  penal  law,  and  ought 
to  be  purfued  ftridly  ;  for  fuch  gaming  was  not  prohibited  by  the 
common  law.  Sed  non  allocatur  -,  for  per  curiam  the  giving  of  the 
bill  of  exchange  makes  it  evident,  that  they  did  not  play  for  ready 
money,  but  for  credit. 

3.  It  was  objeifled,  that  the  cuftom,  which  was  the  ground  of 
the  aftion,  is  not  anfwered  by  the  plea.  Sed  non  allocatur.  For 
per  curiam  it  is  confefTed  and  avoided.  It  is  admitted  to  be  good 
generally,  but  not  with  this  ingredient.     And  by  iiZo// chief  jufticc, 

Aaions  upon  though  thefe  declarations  feem  to  be  grounded  upon  cuftom,  yet 
^.^^^°g3^g^y-_  this  cuftom  is  properly  the  com.mon  law.  For  the  acceptance  of 
/umpjits  at  the  bill  amounts  to  a  promife  in  law  to  pay  it,  and  this  promife  is 
common  law.  grounded  upon  the  confideration  of  trade. 

4.  It  was  objed:ed,  that  the  defendant  fliould  have  pleaded  tlie 
general  ilTue,  and  given  this  matter  in  evidence  5  for  the  ftatute 
fays,  that  fuch  contrail  fliall  be  void  ;  then  nothing  is  due  to  the 
plaintiff,  and  confequently  the  defendant  fI:iould  have  pleaded  the 
general  iffue,    for  in  effecft  this  plea  does  but  amount  to  it.     Scd 

v/herethede- ;/£,;;  ^//^^^/;^^ .  ^q^^  p^^  curiam^  where  the  defendant  has  fpecial 
fpecfa7matter  "^'^'^^^■^  confifting  not  Only  of  bare  matter  of  fa(5t,  but  intermixed 
offaft  inter-  with  matter  of  law,  which  will  avoid  the  charge  or  adion  of  the 
mixtw^thlaw,  pjj^jpti^-.  j^^.  jg  j^qj.  obliged  to  plead  the  general  iffue,  but  may 
pleaded  fpeci-  plc^d  it  fpecially.  For  otherwife  he  fhould  be  obliged  to  commit 
^I'y-  a  point  of  law  to  a  iury  who  is  ignorant  of  it,  which  would  be 

f^^^'«"'^-      ^  z  ^ihfurd. 
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abfurd.     Therefore  in  debt  upon  a  bond  made  by  a  feme  ccverfe  M^"»;-fit  a- 
while  (lie  was  coverte  de  baro7u,  the  defendant  may  plead  the  fpe-  ^^^^  ^','°' 
cial  matter,  or  non  efl  faSlum  and  give  it  in  evidence.     See  3  Cro.  pleads  that  (he 
871,  900.     4  Co.  13,  14.  Lord  Crw«7i;^//'s  cafe.     Hob.  127.  Pc^^.'v  ^"'^^^ '*>« 
65.     Dier  121.     So  in  this  cafe,  the  defendant  might  have  pleaded  „^]f„,?^J  ^ 
the  general  ifTuc,  and  have  given  this  matter  in  evidence,  or  he  T.ade  was,  a 
might  do  as  he  has  done,  "viz.  plead  it  fpecially.     And  therefore^'^^  ""'^.''".^ 
judgment  was  given  by  the  whole  court  for  the  defendant.  demurredfpe- 

ciaMy,  and 
(hewed  for  caufe,  that  this  amounted  to  the  general  ilTue.     But  adjudged  for  the  defendant,  for  this  matter 
of  fadl  is  intermixed  with  matter  of  law,  which  will  excufe  the  defendant.      Mub.  8  IViil.  3.    B.  R. 
1696.  James  <verf.  Foiviei. 

Note,  In  this  cafe,  tlic  cafe  o(  one  Ro/inJale  lately  adjudged  was  f^^o"«y  won  at 
cited,  where  the  cafe  in  effcdl  was  thus.     ^.  covenanted  with  B.  ^  y°.'[['^  ''t'^f " 
that  the  horfe  of  ^.  fliould  run  with  the  horfe  of  B.  four  heats  for  ]  Vent.  2/3. 
30/,  each  heat;  and  in  covenant  brought  for  the  120/.  having  won  -  ^^'^-  94- 
every  heat,  the  defendant  pleaded  the  ftatute  of  gaming  ;  and  upon  l.^^  '^^^' 
demurrer  it  was  objeded,  that  this  was  not  within  the  flatute ;  be- 
caufe  the  running  of  each  heat  for  30/.  was  a  diflindt  and  fingle 
wager;  and  then,  being  but  for  30/.  the  ftatute  did  not  extend  to 
it,  the  fum  prohibited  by  the  ftatute  being  100/.  or  more.     But  it 
was  adjudged  that  it  was  void  for  the  whole ;   for  it  was  but  one 
intire  and  fingle  contradl,  though  the  horfes  were  to  run  four  times ; 
and  then  the  fum  won  amounting  to  i  20/.  it  was  exprefly  prohibited 
by  the  afl.     Ex  relatione  mVi  Salkcld.     S.  C  3  Keb.   254,  259, 
Intr.  Trin.  25  Car.  2,     Rot.  1233.  inB.R. 

Wilkinfon  ve7-f.  Kitchin. 

THE  plaintiff  being  committed  to  prifon,  two  indidments  for 
clipping,  (Off.  being  found  againft  him  by  the  grand  jury, 
fent  for  the  defendant  being  a  Newgate  folicitor,  and  gave  him 
70/.  at  fcveral  days,  to  procure  his  difcharge,  and  for  his  pains. 
And  not  being  profecuted  upon  thcfc  indidlments,  he  brought  i7idc~ 
bitatus  (ijfuiufifit  againft  the  defendant  for  the  whole  70/.  And 
upon  the  trial  at  Gicildhali,  Trm.  8  JVill.  3.  before  Holi  chief 
juftice  of  B.  R.  the  queftion  was,  whether  money  given  to  a  man 
to  be  expended  in  an  ill  ufe  might  be  recovered  by  the  giver  who 
was  particcps  crimms.  And  Sir  Bartholomew  Shower  cited  a  cafe, 
where  a  bribe  was  given  to  a  cuftomhoufe  officer  for  exempting 
goods  from  the  payment  of  cuftoms,  which  being  difcovered,  and 
the  goods  feiled,  the  party  recovered  his  money  in  indebitatus  af- 
fumpjit.  And  afterwards  it  being  proved  in  this  cafe,  that  the  de- 
fendant confelfed,  that  he  had  difpofcd  of  this  money  in  bribes,  the 
jury  by  diredion  gave  a  verdid  for  the  plaintiff.  E.\  relatione 
fii'ri  Nott. 

A  a  Jones 
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Jones  verf.  Bodeener. 

TRefpafs  for  the  plaintiff's  clofe  broken,  and  cattle  taken  iii 
Blackacre.  The  defendant  pleads,  that  the  plaintiff  was  out- 
5  Mod.  J 10.  lawed  in  debt  at  the  fiiit  of  j'.  5.  upon  which  a  capias  utlagatum 
Carth.370.  iffued  againft  the  plaintiff,  and  a  levari  facias  tejle  Hil.  6  Will.  & 
jTcnriSbe  •^^'"■»  '^^'^^'^  °^^  °f  ^^^^  Exchequer  direded  to  the  fheriff  of  A^.  corn- 
given  upon  manding  him  to  levy  the  iffues  and  profits  of  the  plaintiff's  lands 
"^""d-aT  ""^  ^°  "-'^^  "^^  ^^  ^^^^  ^'"g>  ^^'^^^  ^^^is  writ  was  delivered  to  the  flieriff  at 
5  Mod.  22-,  -^-  upon  which  the  fheriff  made  his  warrant,  direfted  to  the  defen- 
6,  7-  dant  his  bailiff,   virlute  ctijus  the  defendant  entred  into  B.  being 

s.  c.  Comyns  ^}^g  plaintiff's  land,  and  took  there  the  cattle.     Upon  vrhich  the 
plaintiff  replied,  that  the  defendant  took  the  plaintiff's  cattle  at  O. 
abfque  hoc  that  he  he  took  them  at  B.     And  iffue  being  joined  upon 
this,  the  verdidt  was  for  the  plaintiff.     And  it  was  moved  by  Mr. 
Northcy,  that  no  judgment  can  be  given  upon  this  verdidt.     For  if 
there  is  no  matter  of  bar  in  a  plea,  and  iffue  is  joined  thereupon,  it 
is  void,  and  not  aided  by  the  ftatutes  of  jeofailes.     But  if  a  plea 
contain  matter  of  bar,  and  iffue  is  joined  upon  .a  thing  not  mate- 
rial, this  is  aided  by  32  He7i.  8.  cap.  30.     3  Cro.  227.     Lovelace 
verf.  Grimfden.      259.  Gurny  verf.  Sir  Edw.  Ckre.      Now  here 
the  matter  of  the  plea  is  merely  frivolous,  for  there  cannot  be  any 
writ  tefte  Hil.  6  Will.  &  Mar.  becaufe   the  queen  died  before  Hi/. 
fexto  came.     But  Shower  for  the  plaintiff"  argued,  that  there  was 
here  a  proper  plea,  but  ill  pleaded ;  and  there  is  a  manifell  diffe- 
rence between  a  thing  which  is  a  good  bar  but  ill  pleaded,  and  a 
thing  which  is  no  bar  but  merely  frivolous.     Now  here  there  is  a 
colourable  bar,   viz.  confifting  of  a  writ  which  would  have  been 
good  in  refpedl  of  the  matter,  if  it  had  not  miflaken,  and  that  is 
aided  by  the  ftatutes  of  jeofailes.     3    Cro.  455.  Chamberlai7i  verf. 
Nichols.      778.  Dighton  verf.   Rartholojnew.      Hob.  326.     Reynolds 
verf.  Buckle.     Raym.  458.  Sir  George  Fletcher's  cafe.     Cro.  Car.  25. 
Knight  verf.  Harvy.     Mo.  696.  pi.  969.     Wilcock  verf.  Hewfon. 
2  Cro  678.      1   Saund.  228.     But  by  Holt  chief  juftice,   and  the 
whole  court,  judgment  muff  be  given  for  the  plaintiff,  upon  the 
confeffion,  and  not  upon  the  verdidt;  and  a  new  writ  of  inquiry 
muff  be  awarded  for  the  damages.     For  the  iffue  being  perfedly 
immaterial  (for  it  cannot  be  a  taking  at  O.  by  virtue  of  an  impoffi- 
ble  writ)  the  jury  could  not  give  damages.     Therefore  the  verdidl 
was  fet  afide,  and  judgment  was  entred  for  the  plaintiff  upon  the 
■confeffion  of  the  defendant,  who  hath  admitted  the  trefpafs. 


Befton 
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Refpafs  for  breaking  his  clofe,    and  iiiVelns;  therein   at  B.  ^'^'^  ^^'S" 

-^      -    -      ■  -     -O-        -  _    toto     &  ^_  menthow 


T 


The  defendant  juftifies  by  a  way,  ^c.  The  plaintiff  re-pjade 
plies,  that  tiie  trcfpafs  whereof  he  complains  was  not  committed  in 
the  way  which  the  defendant  claims,  but  in  another  part  of  the 
clofe,  et  hoc  paratus  ejl  verijicare,  unde  ex  quo  praediSiui  defendem 
ad  tranfgrejjionem  praediSfam  in  claufo  praediSfo  de  novo  ajjign.  fac~ 
tarn  fuperiui  non  rejpondef  idem  quercm  petit  judicium  et  dmmia,  &c. 
The  defendant  demurred.  And  Northey  for  the  defendant  took 
exception  to  this  new  aflignment,  becaufe  it  does  not  fay  alia  quam 
in  barra,  as  the  old  precedents  are  2  Co.  6.  &c.  But  by  Holt 
chief  jaftice,  the  trefpafs  here  being  for  breaking  of  the  clofe,  and 
the  new  alignment  being  in  the  fame  clofe,  the  plaintiff  has  pleaded 
better  than  if  he  had  faid  alia  quam  in  barra.  And  therefore  judg- 
ment was  given  for  tlie  plaintiff. 

Smith  verf.  Thwaite. 

yi   Makes  his  will  and  B.  executor,  and  devifes  divers  legacies,  '  ^■''"5-  'o 
'^'    and  afterwards  all  the  refidue  of  his  goods  (if  there  fliall  be  ^°^^tL\elZ'c 
-any  remaining)  to  C.  and  D.  E.  and  F.  fon  and  daughter  of  C.  and  by  the  fpiHtu- 
-JD.  were  witneffes  to  prove  this  will,  and  G.  the  third  witnefs  was  ^'  '^"'  """"? 
without  exception.     And  it  was  adjudged  by  the  commiffioners  de- ^'°^^ 
legates  (of  whom  the  two  Powells  juftices,   and  Sir  Samuel  Eyre 
juftice  were  three)  that  E.  and  F.  cannot  be  admitted  to  be  witnef- 
fes to  prove  this  will,  becaufe  their  father  and  mother  upon  contin- 
gency {'viz.  if  there  fliall  be  any  remainder  of  the  goods  after  the 
legacies  before  dcviied  fliall  be  paid)  fliall  be  legatees.     This  cafe 
•was  cited  by  Pour// y««/w juftice  in  C.  B.  this  term. 

Lambert  ve?-f.  Thornton. 
Intr.  Trin.  -j  TFilL  3.     C.  B.     Rot.  416. 

T Refpafs  for  taking  and  impounding  of  a  gelding.     The  de-  Diflref.  ao- 
fendant  juftifies,  that  T.  B.  was  feifed  of  the  manor  of  P.  in^"'"^'^^  ''•'^ 
'fee,  and  that  there  was  a  cuftom  within  the  manor,  that  the  ho-  ^ 
mage  fworn  at  the  court  baron  fhould  make  by-laws,    &c.   then 
he  {hews,   that  the  homage  at  the  court  held  before  the  fleward 

made 


92  Trill.  Term  8  Will  3. 

made  a  by-law,    that  inhabitants   within   the  manor 

fhould  be  chofen  annually  by  the  homage  to  be  field-reeves  within 
the  manor ;  and  that  if  any  inhabitant  chofen  by  the  homage  to 
ferve  as  field-reeve  (liould  refufe  to  ferve,  he  fhould  forfeit  lo/. 
which  fhould  be  levied  by  diftrefs;  and  then  he  fhews,  that  the 
plaintiff  was  eledled,  C^c.  and  refufed  to  ferve,  &c.  by  which  the 
fine  of  10/.  &c.  the  defendant  as  bailiff,  &c.  took  the  gelding  as 
a  diftrefs,  ^c.  The  plaintiff  replies,  de  injuria  fiia  propria  abfque 
tali  caufa.  Verditft  upon  iffue  joined  for  the  defendant.  And  mo- 
tion was  made  in  arreft  of  judgment  by  Wright  ferjeant,  that  the 
defendant  has  not  prefcribed  to  levy  the  penalty  by  diftrefs.  And 
it  was  argued  feveral  times,  but  afterwards  it  was  adjudged,  that  it 
was  well  enough  ;  becaufe  the  prefcription  being  for  the  by-law, 
and  the  by-law  itfelf  ordaining  a  diftrefs,  it  is  the  fame  thing  as 
if  the  prefcription  had  appointed  the  diftrefs.  Second  exception, 
becaufe  it  is  faid,  that  the  by-law  was  made  at  the  court  held  coram 
fenefcallo,  where  it  ought  to  have  been  fedlatoribiis.  Sed  no7i  alloca- 
tur J  for  by  prefcription  a  court  may  be  held  before  the  fteward ; 
and  after  verdift  the  court  faid  that  they  would  intend  it  fo,  becaufe 
it  was  neceflary  to  be  proved  upon  the  iffue  injuria  fua  propria^ 
Judgment  for  the  defendant.     Ex  relatione  m'ri  Daly. 
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Sir  John  Holt  Chief  Jujlice. 
Sir  Thomas  Rokebv;) 
Sir  John  Turton      ^  Jujlices. 
Sir  Samuel  Eyre 


Duncomb  verf.  Church,  warde?!  of  the  Fleet, 

^\UNCOMB  commenced  an  action  in  B.  R.  againft  the  defen-  S.  C.  s»lk.  1: 
.1  J  dant,     who   imparled    with  falvis  omnibui  adroajitagiis  quoad^"''  3$' 

billam  pracdiclajn,    and  afterwards  pleaded  privilege  in  C.  B. 
as  warden  of  the  Fleet.     The  plaintijft  replies,  that  at  the  time  of 
the  exhibiting  of  his  bill  the  defendant  was  tJi  cuftodia  marefcalli  in 
qiiodam  placito  debiti  ad  JcSlam  A.  B.  an  attorney  of  the  King's 
Bench.     The  defendant  demurs.     An  exception  was  taken  to  the 
replication,  becaufe  it  does  not  fay,  proiit  patet  per  recordum,  and 
therefore  the  defendant  is  deprived  of  the  benefit  of  joining  ifTue. 
But  per  curiam  it  is  aided  by  the  general  demurrer,  and  fo  it  has  Condufion 
been    often   ruled   in   the  King's   Bench,     For  if  the   record  be  ^^'''''°"'^  ^''''"' 
fliewn   in  pleading,  the  plaintiff  may  reply  nid  tiel  record^  although  ^d!,m\%V^"'" 
the  defendant  has  not   concluded  with  prout  patet  per  recordum ;  form, 
and  therefore  it  is  but  form.     See  i  Sawid.  98,  328.     i  Sid.  324.  see  now  the 
And  Holt  after  argument  at  the  bar,    feemed  to  be  of  opinion,  f^"- 4  ^^  5. 
that  the  plea  was  ill,    i.  Becaufe  after  a  general  imparlance  this  [^""' *^' '^* 
matter  could  not  have  been  pleaded ;   then  though  there  is  a  fpe-  „ . 
cial  imparlance,  yet  this  imparlance  is  \v\th.  falvis  omnibus  advanta-  r^oT^\^l\M& 
giis  ad  billam  only,   and  therefore  this  plea,   which  is  to  the  jurifdic-  after  a  fpecial 
tion,  is  not  faved.    2.  It  feemed  to  him,  that  a  privileged  perfon  may  ""P/"!^""   , 
plead  his  privilege,  notwithltanding  that  he  is  in  cultody  of  the  mar-  .va«tngiison]y 
ilial,  and  declared  againft  as  in  cuftody.    But  if  he  be  in  cuftody  upon  quoad  t'^^am. 
a  waiver  of  privilege,  or  upon  attachment  of  privilege,  he  is  liable  izMod.  loz. 

Gilb.  Hift. 
C.  B.  148.    Lilly's  P.  R.  cites  Hil.    22  Car.  i.      If  a  man  in  cullody  of  the  marflial  may  plead  privilege  ? 

r.  b  .  to 
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to  the  aftions  of  all  men.  It  feems  hard,  that  whilft  a  man  waives 
his  privilege  to  one  adlion,  he  ihould  be  expofed  to  all  men ;  but 
if  the  cafe  were  fo,  it  ought  to  be  pleaded  fpecially.  But  to  this 
matter  no  pofitive  refolution  was  given,  becaufe  the  fuit  was  difcon- 
tinued  by  confent  of  the  parties. 

Rex   verf.  Bernard. 

S  C.  2  Salk.  T^y|"Otion  was  made  to  quafh  an  indidtment  againft  the  defendant 
Skin.  669.      i^-i  for  refufing  to  ferve  the  office  of  conflable ;  which  indidl- 
Indiament     mcnt  fet  forth,  that  Bernard  was  eledled  by  the  mayor  and  alder- 
for  not  ferving  men  of  &z^/Z'^;;//'/o«  upon  the  fourth  of  M<7)',  debtto  modo  feciindum 
coni  a  e,  \3c.  (-Qjiju^fn^y^c?}!,  &c.     And  the  court  refufed  to  quafli  it  upon  mo- 
tion, but  drove  the  defendant  to  plead  to  it  or  demur.     And  after- 
wards the  defendant  liaving  demurred,  in  Hilary  Term  8  Will.  3. 
after  argument  by  Mr.  Northey  for  the  defendant,  and  Sir  Barthc- 
Corporation    hmnv  Shower  for  the  King,  it  was  quaflied ;  becaufe  although  by 
thufe"acon'-   ^"^^"^  ^^^  elciflion  of  a  conftable  m.ay  be  by  the  corporation,  be- 
ftable.  caufe  the  government  of  the  place  is  repofed  in  them ;  yet  this  is 

not  of  common  right,  but  they  ought  to  prefcribe  for  it,  which  is 
not  done  here ;  for  the  debito  modo  jcciindum  conjuetudincm  villae,  &c. 
it  not  fufficient,  but  the  prefcription  fliould  have  been  fpecially 
made.  And  for  this  reafon  principally,  though  there  were  other 
faults  in  the  indidment,  judgment  was  given  for  the  defendant;. 

Tite  verf.  epifcopum  Worcefter. 

S.  c.  iSaik.  i~^Jedment  was  brought  againft  the  bifhop  oi  Worcejler  and  fix 

Amendment    *— '  Others,    who   all  feven  entred  into  the  rule  to  confefs  leafe, 

of  the  »//?       entry,  and  oufter.     The  plea  roll,  the  dijiringasy  and  the  jtirata, 

;ir/aj  roll  by    were  againft  feven  defendants,  but  the  Jiifi  prius  roW,  and  the/>o- 

8  Re  ^^  T    -''^^^'  made  mention  but  of  five  defendants.     And  now  after  verdidl 

12  Mod.  107.  for  the  plaintiff  at  nifi  priiis,  it  was  moved  in  B.  R.  that  for  this 

Comb.  393.    omiflion  of  two  of  the  defendants  in  the  nift  prius  roll,  and  in  the 

pojlea,  the  adlion  was  difcontinucd  againfl  all.     Upon  which  the 

plaintiff  made  application  to  T-eby  chief  juftice  of  C.  B.    before 

whom  this  caufe  was  tried  at  ni/i  prius,  to  return  the  pojiea,  that 

all  the  feven  defendants  were  found  guilty;  and  in  truth  the  fadl 

was  fo,  for  all  the  feven  defendants  appeared  at  the  trial,  and  made 

defenfe,  and  venlidl  was  given  againfl  them  all.     Upon  which  Treby 

chief  juftice  demanded   the  opinion  of  his  brothers  in  C.  B.  who 

were  all  of  opinion,  that  it  might  be  amended;  for  it  was  the  error 

of  the  clerk  in  the  tranfcribing  only.     Upon  which  Trcby  faid, 

that  he  would  return  the  pcftcay  that  all  feven  were  found  guiltv. 

(All 

3. 
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(All  which  I  heard,  being  prefent  in  C.  B.)  And  afterwards  the 
plaintiff  moved  in  B.  R.  that  the  court  would  give  him  leave  to 
amend  the  nifi  prim  roll,  ^c.  by  the  plea  roll.  Againft  which  it 
was  objeded,  that  the  judge  of  nifi  prius  had  no  authority  to  try 
this  iffue  ;  for  the  iffue  being  betwixt  A.  and  B.  upon  the  nifi  priiis 
roll  only,  he  had  no  authority  to  try  an  iffue  between  A.  and  B. 
and  C.  efpecially  in  this  adion,  where  one  defendant  may  be  found 
guilty,  and  another  acquitted.  2.  If  the  pojica  be  amended,  this 
will  be  to  alter  the  verdicft,  and  fubjeft  the  jury  to  an  attaint. 
Befides  that  the  authority  of  the  juflices  of  7iifi  prim  is  but  mini- 
fferial  to  the  court,  and  the  pojlea  is  an  account   of  the  matters  > 

committed  to  them.     If  they  give  account  of  an  iffue  tried  be- 
tween A.  and  B.  the  King's  Bench  cannot  make  this  a  trial  between 
A.  and  B.  and  C.     But  by  all  the  court  order  was  given,  that  it 
ihould  be  amended.     For  upon  the  whole  matter  it  appears,  that 
this  was  but  a  miftake  of  the  clerk  j  for  it  appears  by  the  iffue  roll, 
that  iffue  was  joined  by  all  feven,  and  therefore  it  may*  well  be 
amended  by  it.     As  where  debt  is  brought  againft  the  heir  upon  Debt  again.l 
the  bond  of  the  anceftor,  in  which  he  bound  himfelf  and  his  heirs ;  ancefto'r''s"  '  * 
if  in  the  declaration  the  word  heirs  be  omitted,  though  the  git  of  bond,  in  the 
the  adion  depends  upon  this  word ;  yet  becaufe  it  is  but  the  flip  of '|^'^'"^''°"  . 
the  clerk,  who  had  the  bond  before  him,  it  fliall  be  amended  by ,-,  omuted^'i't* 
the  bond.     And  this  alteration  will  not  fubjed:  the  jury  to  an  at-  (ball  be  a- 
taintj  for  iffue  was  joined  by  all  feven,    and  defenle  in  fad  was  J^^"^^*^  .''^^ 
made  by  all  feven,  and  all  {^vtw  were  found  guilty.     And   it  ap- 
pears alfo,  that  the  judge  oi  nifi  prius  would  have  had  perfed  au- 
thority to  try  this  caufe  between  the  plaintiff  and  the  feven  defen- 
dants, if  the  clerk  had  not  made  this  flip ;  and  therefore  this  flip 
of  the  clerk  being  amended,  all  will  be  complete.     And  the  amend- 
ment  was   made   accordingly.     And    afterwards    Sir  Barthdomeio 
Shower  moved,  that  the  plaintiff  (hould  pay  cofls  for  this  amend- 
ment, becaufe  the  defendants  had  fued  a  writ  of  error  for  this  error 
only,  which  was  a  great  cxpenfe.     But  it  was  denied  by  the  court, 
becaufe  this  amendment  was  made  before  judgment  was  given,  at  Amendment 
which  time  the  defendants  ought  not  to  have  fued  their  writ  of  ^J^|^"^^^"^^^J 
error,    but  fhould    have  waited  ~  till  judgment    fhould    be    given,  mem  of  coiis. 
Mr.  Salkcld,   Mr.  Jacob.     After  rule  for  j^'udgment  for  the  plaintiff, 
and  before  entry  of  it,  the  defendant  brought  error.     Afterwards 
in  the  entry  of  .the  judgment  the  clerk  made  an  error  by  miftake ; 
and  leave  was  given  to  the  plr.intiff,  to  amend  without  payment  of 
cofls.     Mich.   10  Will.  1.  B.R.  Ex  relatione  m'ri  Jacob. 


Olderoon 
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Olderoon  verf.  Pickering. 

S.  C.  2  Saik.  ''T^H  E  plaintiff  declared  upon  an  attachment  upon  a  prohibi- 
Carth  ^76  -»-  ^'°"  '  ^"^  ^^^  fingle  queflion  was,  whether  an  adminiflrator, 
3  Danv.  Abr.  who  has  an  d^sXQ  piir  auter  vie  by  the  ftatute  of  29  Car.  2.  cap.  3. 
379  p  3°-  be  compellable  to  make  diflribution  of  it,  after  debts  paid,  by  the 
tion  of  an^'  ^2  Car.  2.  Cap.  10.  And  Mr.  Warti  argued,  that  he  fliall  be 
eiUte  pur  an-  compellable  to  make  diftribution  of  it.  i.  Becaufe  an  ad:  fubfe- 
tcr  'viehy  22  que,-)^  jj^.^y  ^g  within  the  equity  of  an  adl  preceedent.  Then  fuch 
cap.  lo.  eftate  being  made  by  29  Car.  2.  cap.  3.  ajets  in  the  hands  of  the 
Comb.  388.  adminiflrator,  by  this  it  is  made  fubjedl  to  all  the  other  qualities  of 
s'Salk  i'??.  ^JP-'^^ '  ^"'^  ^''°"^  ^  freehold  it  is  changed  into  a  chattel,  for  it  pafles 
2VVms.  381,  to  the  adminiflrator  without  livery.  Upon  a  ^eri  facias  (which 
382;  is  only  iie  bofiis  et  catallis)  againft  the  adminiflrator,    it  fliall  be 

^  "  "  fold ;  and  upon  a  plea  olplem  admiuifira'Sit^  if  fuch  eflate  pur  auter 
•vie  remain  in  the  hands  of  the  adminiflrator,  it  fliall  be  found 
againfl  him.  2.  The  fpiritual  court  has  jurifdidlion  of  fuch  fuit 
for  diftribution,  for  the  ordinary  has  power  over  fuch  eflate,  which 
he  pafTes  by  the  granting  of  adminiflration  ;  and  therefore  a  legatee 
may  fue  an  executor  in  the  fpiritual  court,  though  he  has  no  other 
ajfets  but  fuch  an  eflate ;  for  if  the  legacy  be  of  100/.  and  the 
executor  hath  goods  and  chattels  but  to  the  value  of  Jo/.  but  he 
hath  an  eftate  pur  auter  vie  to  the  value  of  the  refidue ;  in  what 
court  fhall  this  legatee  fue,  if  not  in  the  fpiritual  court,  for  at  com- 
mon law  a  man  cannot  fue  for  a  legacy  ?  Befides,  admitting  fuch 
an  eflate  to  be  a  freehold,  yet  it  may  well  be  comprehended  in  the 
word  goods,  which  the  flatute  of  dillributions  makes  ufe  of.  For 
^(3;w,  what?  ^(^1^^  by  the  canonifts  and  civilians  fignifies  any  thing  in  which  a 
man  hath  property ;  and  the  ordinary,  under  whofe  controul  thefe 
diftributions  are,  is  guided  by  thofc  laws.  The  flatutes  of  31  Kd.  3. 
cap.  1 1,  and  21  Hen.  8.  cap.  5.  which  appoint  adminiflration  to  be 
granted,  m.ention  the  word  goods,  and  yet  terms  for  years  are  within 
thofe  flatutes.  But  farther,  the  22  Car.  2.  of  diftributions,  ap- 
points the  diftribution  of  the  eftate  ;  and  without  doubt  then  this 
is  within  the  words  of  the  ail,  for  it  is  an  eftate.  And  it  is  more 
reatbnable,  that  all  the  nearcft  relations  fliould  have  diftribution, 
than  that  one  of  them  fliould  enjoy  the  whole.  .And  therefore 
he  prayed  that  the  court  would  grant  a  confultation.  Mr.  ChcJJ:yre 
AfTirinative  ^  cov.tra  argucd,  that  the  29  Car.  2.  had  made  fuch  eftate  ajjks, 
ftatute  iiitro-  which  IS  an  aftirmative  ftatute  introducflive  of  a  new  law,  and  there- 
^evv'hw°  ^°^^  implies  a  negative  of  all  matters  not  necefLirily  incident  to  fuch 
innovation.  But  the  reafon  why  this  paftes  without  livery,  or 
may  be  fold  upon  a.  Jicri  facias  ;  or  if  an  executor  pleads /j/^;;^  «</- 
minifravit,  if  fuch  eftate  remains  in  his  hands,  the  ifTue  fhall  be 

againfl 
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againft  him,  is;  becaufe  thefe  things  are  eflential  properties  of  aJfeU, 
and  therefore  the  ftatute  having  made  fuch  eftate  ajfets,  inciden- 
tally gives  to  it  thefe  properties.     But  to  be  diftributable  is  a  new 
quality  not  at  all  incident  to  it  as  ojfets,  nor  included  in  the  notion 
oi  ajfets,  for  before  this  ad  there  were  ajfcts  which  were  not  di- 
ftributable.     And  the  intire  intent  of  the  adl  is  fatisfied  without 
fuch  diftribution.     For  the  ftatute  fays,  that  it  Hiall   be  affets  fov  ^f^^y^J  ""- 
the  payment  of  debts;  now  to  make  this  diftributable,  does  not  at  29 Car. 2. cap. 
all  affifl:  to  the  payment  of  debts.     Befides,  the  ftatute  does  not  fay,  3  is  affets 
that  all  afets  fhall  be  diftributable,  but  goods  and  chattels.     But  °^!,^J°  P'>' 
this  eftate,  though  it  be  ajets,  yet  it  remains  a  freehold,   and  the  ^dminiftrator 
adminiftrator  is  tenant   to  the  praecipe.     A  ftatute  may   make  a  is  tenant  to  the 
fee  afets  for  the  payment  of  debts,   but  by  this  (as  it  feems)  it^''^"/^• 
fnall  not  be  affets  for  the  payment  of  legacies.     The  ftatute  makes  Eftate  pur  au- 
fuch  an  eftate  ajfets  in  the  hands  of  the  heir  as  fpecial  occupant,  '^^J'^^  "-^^^l' 
but  this  is  only  for  fuch  debts  in  which  the  anceftor  bound  him  hands  of  the 
and  his  heirs.     And  where  there  is  no  fpecial  occupant,  it  goes  to  heir  only  for 
the  executors  or  adminiftrators,  to  pay  creditors,  and  for  no  other  ["hth'^^he'^an" 
purpofe.     Befides  that,  it  is  very  dangerous  to  fubjedl  a  freehold  to  ceilor  bound 
the  power   of  the   ordinary,   without  exprefs  words  or  neceflary  ^.'""/e""  and 
confequence;    but  in  this  cafe   there  is  neither  the   one  nor   the 
other.     And  for  thefe  reafons  he  prayed  judgment,    that  the  pro-ihefe  eftates 
hibition  fliould  continue.     And  for  thefe  reafons  it  was  fo  adjudged  arenowoiade 
by  the  whole  court.     Doy.  bJ^r+Geo'^z. 

»  c.  10.  §  9  • 

Hartop  verf.   Holt. 

THE  plaintiff  recovered  judgment  in  debt  in  B.  R.  upon  S.  C.  Salk. 
which  a  writ  of  error  was  brought  in  the  Exchequer  cham-  ^  ^'^j  ^^g 
ber,  and  the  judgment  was  affirmed  there ;  upon  which  a  Jare  Comb.  393. 
facias  was  fued  upon  this  judgment  in  B.  R.  and  the  plaintiff  had  l^^°f-  '°'^ 

•1  ^  •  9        1  ■  Ai  i-jrj*  trior  does  noi 

judgment    thereupon   given    for    him.     And  now    the    detendant  i,^  ;„  t(,e  e 
brought  a  writ  of  error  tam  in  redditione  judicii  qiiam  in  adjudi-  chequer 
catione   execntionis.     And   notwithftanding  this    writ   of  error   the  ^''.'^^^^^''^^P"^ 
plaintiff  fued   execution,  and    took  the    defendant    in    execution,  b.  r.  i^m 
And  now  it  was  moved  on  the   part  of  the  defendant,    that    he  ?««»',  after 
might    be   difcharged.       i.  Becaufe   the   writ   of  error   well   lay.  I^'^nt  has Le'n 
2.    Admitting  that  it  did  not  lie,  yet  it  would  be  -o.  fiiperfedeas  to  affirmed  in  the 
the  parties.     And  as  to  the  firft  point,    it  was  faid,   that  a  writ  of  Exchequer 

•11    f  ^      r    ^  •  J   ^i     ^  ^1  ^-       chamber  be- 

error  will  lie  upon  an  award  of  execution,  and  that  the  execution  ^^^^ 
was  as  well  within  the  27th  of  Elizabeth,  cap.  8.  as  the  judgment 
itfelf.  For  the  ftatute  gives  remedy  in  all  adtions  mentioned  there, 
when  the  party  is  grieved  in  recordo  et  procejfu ;  then  fince  this 
is  the  grievance  of  the  party,  which  the  ftatute  would  relieve,  and 
the  party  is  no  more  grieved  by  the  judgment  than  by  the  execu- 

C  c  tion  } 


not 

X- 
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tion  ;  error  mufl  lie,  as  well  upon  the  execution,  as  upon  the 
judgnisnt.  2.  This  fcire  Jacias  comes  in  the  place  of  debt  at 
common  law ;  and  therefore  as  error  would  have  lain  upon  a  judg- 
ment in  fuch  action  at  common  law,  fo  it  muft  lie  upon  a  judg- 
ment \n  fcire  facias,  which  is  of  the  ilime  nature.  2.  It  was 
laid,  that  admitting,  that  error  will  not  lie  in  this  cafe,  yet  it  is  a 
fuperfedeas  to  the  parties ;  becaufe'  it  is  the  King's  writ,  and  it  does 
not  belong  to  the  parties  to  be  judges  whether  it  lies  or  not.  But 
it  was  anfwered  to  the  firfl  point,  and  adjudged  by  all  the  court, 
that  the  intent  of  the  flatute  of  27  Eliz.  was  only  to  relieve  the 
party  grieved  upon  the  merits  of  the  caufe,  as  it  was  at  the  time 
of  the  firfl  judgment,  and  not  upon  any  matter  fubfequent  which 
arifes  afterwards.  When  therefore  the  firft  judgment  was  affirmed, 
the  merits  of  the  caufe  were  allowed,  and  the  Exchequer  chamber, 
v/ho  ought  only  to  affirm  or  reverfe  the  firfl  judgment,  have  exe- 
cuted their  full  power.  It  is  true,  that  i?^  fcire  facias  be  brought 
to  revive  a  dormant  judgment  in  B.  R.  error  will  lie  in  the  Exche- 
quer chamber  tarn  qiiam,  becaufe  it  is  only  in  execution  of  the  firfl 
judgment,  and  it  is  qiiafi  a  kind  of  original  aftionj  but  if  a  judg- 
ment of  the  King's  Bench  be  once  affirmed  in  the  Exchequer 
chamber,  and  then  a  fcire  facias  is  brought  upon  it ;  it  is  privi- 
leged from  any  other  writ  of  error ;  or  other  wife  the  law  would 
be  infinite  and  without  end.  And  ihs,  fcire  facias  is  not  in  nature 
of  debt  at  common  law  j  for  the  one  is  brought  to  obtain  another 
Error  lies  not  judgment,  the  other  to  obtain  execution.  And  Holt  chief  juflice 
upon  award  of  ^^ij    that  'Tivifdc?!  iuflicc  was  always  of  opinion,   that  error  will 

execution.  ,.  -^        .-'    ^  .  a      ^      ..1:      r  j         •        • 

not  lie  upon  award  of  execution.  As  to  the  fecond  point  it  was 
anfwered  and  adjudged  by  the  court,  that  this  was  the  refult  of 
the  firfl  point ;  for  if  the  writ  of  error  will  not  lie,  it  cannot  be 
a  fupcrftdeas  to  the  parties  (who  may  proceed  at  their  peril,  and 
it  had  been  punifliable  if  the  writ  of  error  had  lain)  for  it  were 
unreafonable  to  fuperfede  them  by  a  writ  of  error  which  does  not 
lie.  See  i  Ventr.  168.  Skinner  vcrf.  Webb.  The  fame  point  re- 
folved.  Afterwards  Hill.  8  Will.  3.  B.  R.  it  was  held  in  the 
cafe  of  Bonies  and  Rawlins  and  Man,  that  error  in  the  Exchequer 
chamber  upon  judgment  in  fcire  faa as  againfl  bail  is  not  a  fi/J>c?-~ 
fedeas  to  the  execution,  becaufe  error  does  not  lie  there  in  fuch 
cafe. 


Hicks 


A 
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Hicks  verf.  Downing. 

alias 

Smith  vei'f.  Baker. 

CTION  upon  the  cafe  was  brought  by  the  plaintifF  as  af-s  C.  i  Saik. 
fignee  of  the  reverfion  of  a  meffuage  againft  the  defendant  as  '3- 
affignee  of  a  term  of  years  of  the  houfe,  for  neghgent  keeping  l^is '  %^°'^^J^°J|' 
fire,  by  which  the  houfe  was  burnt.  And  upon  not  guilty  pleaded  gentiy°keep-" 
the  verdid:  was  for  the  plaintiff.  And  upon  motion  in  arreft  ofi'^^ghisfire,  by 
judgment  it  was  refolved,  t^^^^. 

1.  That  if  leflee  for  years  of  a  houfe  aflign  over  all  his  term, 
and  the  houfe  be  burnt  by  the  negligence  of  the  aflignee ;  no 
adlion  lies  for  the  affignor  againft  the  aflignee  for  this.  For  the 
afEgnor  had  no  refiduary  interefl  in  the  houfe,  nor  is  he  liable  to 
the  leffor  j  becaufe  he  committed  no  wrong,  the  affignment  being 
lawful,  and  the  burning  not  being  by  his  default.  So  if  leflee  for 
three  years  affigns  his  term  for  four  years,  or  demifes  the  houfe 
for  four  years,  he  does  not  by  this  gain  any  tortious  reverfion,  and 
k  does  but  amount  to  an  affignment  of  his  intereft.  And  the  law 
is  the  fame  in  the  cafe  aforefaid. 

2.  That  if  leffee  for  three  years  of  a  houfe  demifes  it  for  two 
years ;  in  refpedt  of  his  reverfion  he  may  have  an  adion  againfb 
the  lelTee  for  two  years,  if  the  houfe  be  burnt  by  his  default,  be- 
caufe he  is  liable  over  to  the  adion  of  the  leflbr. 

3.  That  it  is  not  neceffary,  that  fuch  lefTee  for  three  years  fhould 
have  a  refiduary  intereft  in  him,  when  he  brings  his  ad;ion  ;  but  it 
is  enough,  that  he  had  fuch  intereft  in  him,  when  the  houfe  was 
V)urnt.  And  he  ought  to  fhew  in  his  declaration,  that  he  had  an 
intereft  in  him  then  to  come,  when  the  houie  was  burnt.  See 
Cro.Car.i^j.Wtjlverf.Treude.    Jacob, 


Bracy's  eafe. 

S.  C.  I  Salk. 

"DRacy  being  committed  by  commifTioners  of  bankrupts  for  not  ^^^^  „^^ 
^  anfwering  to  the  queftions  propofed  to    him  by  the  commif- canh.  1^3. 
fioners,  was  brought  to  the  bar  by  habeas  corpus,  and  after  the  re-  Comb.  390, 
turn  filed  exceptions  were  taken,  that  the  return  was  illegal.     The /.^J  g 
firft  qucftion  was,   When  and  in  what  manner  he  had  been  aiding  Queftions  by 
and  aflilting  in  carrying  away  the  bankrupt's  goods  ?    And  it  was  commiflioners 
obiedied,  that  this  queftion  was  not  lawful:  for  to  anfwer  it,  would"  ^" '■■"?"• 

*  '-'^15.  par.  10. 
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A  man  (hall 
give  account 


be  to  accufe  himfelf,  and  to  fubjeft  him  to  pay  the  double  value  of 
the  goods.  But  per  curiam  upon  view  of  the  ftatute,  that  which 
fubjefts  a  man  to  the  penalty,  is  the  not  difcovering  what  he 
knows  concerning  fuch  goods  carried  away ;  and  therefore  if  Bracy 
had  anfwered,  that  he  was  aiding  in  imbeziling  and  carrying  away 
of  the  faid  goods,  which  goods  now  lie  in  fuch  a  place  j  this  would 
have  avoided  the  penalty.  And  therefore  (by  them)  the  queftioti 
is  good. 

The    fecond    queftion   was.    What    he    knew   concerning   the 
bankrupt's  goods  from  laft?    And  it  did  not  appear  when 

he  became  bankrupt,  and  fo  it  might  be  after  the  time  mentioned 
in  the  queftion;  and  no  body  is  bound  to  give  account  of  what  he 
knew  of  the  goods  before  he  became  bankrupt.  But  by  Holt  chief 
of  what  he  juflicc  he  is  bouud  to  give  account  of  it,  for  that  tends  to  the 
knows  of  the  difcovery  of  what  goods  the  bankrupt  had  at  the  time  when  he 
bankrupt^e-  became  bankrupt.  Formerly  the  time  was  mentioned  when  he 
fore  he  became  became  bankrupt,    but  it  is  omitted  now,   and  that  is  the   wifer 

bankrupt.         courfc. 

Commitment       But  afterwards  an  exception  was  taken,  that  the  conclufion  of 
to  remain  un-  jj^g  commitment  was  ill,   for  he  was  committed  to  remain  in  prifon 

til  he  conform       .  ,  i     m  i  •         •/-  -i     i         n        i  i  r  i  •      Jf  i/- 

to  the  autho-  Without   bail  and  mainprile,    until  he   Ihould  conform  himfelf  to 

rityofthe      the  authority  of  the  commiflioners.     Now  this  is  ill,  becaufe  the 

commiffioners.  £;ommiflioners   have    feveral     authorities,   and  particularly    one    to 

make  officers  to  fummon  all  debtors  to  the  bankrupt,  &c.     Now 

by  force  of  this  conclufion  Bracy  rilufl  remain  in  prifon,  until  he 

become  their   fummoner.     If  it   was,    until  he   Ihall   conform  to 

Commitment  their  authority  in  this  fpecial  matter,  it  had  been  good.     Or  if  the 

until  he  be  .  ■'  '  .       .  ._  -i     i         /i        i  i    i         i. ,. 

difcharoed  by  Commitment  were,  to  remain  in  prifon  until  he  iliould  be  dif- 
duecourfeof  charged  by  the  due  courfe  of  law  («),  it  would  be  ill.  As  where  as 
f  Trbis  a  ^^'^^^  gives  authority  to  juflices  of  peace,  to  commit  until  the 
r«;rAys cafe,  party  fhall  account;  they  committed  a  man,  to  remain  in  prifon 
Mich.  5  Will,  until  ];,£  {hould  be  difcharged  by  due  courfe  of  law,  and  it  was  held 
whic^was  for  '^'-  ^"^^  ^^  *^^^  opinion  was  Holt  chief  juflice.  And  by  him  the 
not  anfwering  word  fubmit  in  the  ilatute  does  not  mean  an  adl  of  humble  fub- 
upon  exami  niifTion,  but  only  to  make  aufwer  to  the  queftion  propofed.  And 
committed  for  ^he  word  [and)  in  the  adl  means  [id  cjl]  and  ties  the  fubmiffion  to 
fufpicion  of    this  particular  purpofe.     The  prifoner  was  difcharged.     Doy. 

being  a  popifh 

priell,  upon  35  Eliz.  and  therefore  fuch  commitment  until  he  be  difcharged,  is'f.  was  not  good,  becaufe  it 

was  not  purfuant  to  the  adi.     1  Salk.  351.     See  z  Rep.  65. 


Lee 


E 
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Lee  verf.  Brace.       Rj-^-or  'C.  B. 
Intr.  Hil  6  Will.  3.     B.  R.     Rot.  929. 

Jedment.     Upon   a   fpecial  verdid   the  quefllon  was,  If  A.  ^'  ^'  ^"'''' 

feifed  in  fee  makes  a  feoffment  in  fee  to  the  ufe  of  himfelf  5  Mod.  266, 

for  life,  remainder  to  his  fon  B.  and  his  heirs,  and  for  default  ofsDanv.  Abr. 
fuch   iffue   remainder  to   the  right  heirs  of  A.  and   the  queflion  ^^Inft.^djz! 
was,   whether  B.  had  an  eftate-tail  or  fee.     And  it  was  adjudged  8  Rep.  Qij. 
in  C.  B.  that  B.  had  but  an  eftate-tail.     And  after  argument  at  bar  S'"*-  2^- 
Holt  chief  juftice  was  of  the  fame  opinion ;  for  the  intent  is  ap-  (^'"^^o"/ 5 
parent,  and  the  words  which  conveyed  the  eftate  in  fee,  are  quali-  and  his  heirs, 
fied  by  the  fubfequent  words,    and  converted  into  an  eftate-tail.  and  for  default 

^    iL  ij  ofiiTue  in£. 

OCllK.eUt,  remainder  to 

A.  is  tail  in  B, 

Teuxera  Dimater  vej-f.  Hooper. 

CASE.     The  defendant  pleaded  in  abatement,  that  the  plain-  S--  C.  Comb, 
tiff  was  an  alien  enemy  born  at,  Gfc.      The  plaintiff  replies  ^^^  ^\i,6x.. 
that    he  was  born    at  London^    et   hoc   paratus  eft  verijicm-e,   <Sc.  8,  g. 
The  defendant  demurs.     And  exception  was  taken  to  the  replica-  Upon  plea  in 
tion,  that  the  plantiff  fhould  have  tendred  an  iffue,  and  not  have  V^'^^^^^gy'' 
concluded    with   an   averment.      Sed  no7i  allocatur.       For  by  Holt  reply  with  an 
chief  juftice,    if  the  defendant  pleads  in  abatement,  the  plaintiff  a^""'^'"'  *'' 
has  eledion,  either  to  reply  and  tender  an  iffue,  or  to  plead  with  ^^„„.n  ;„  tar. 
hoc  paratus  eft  verijicare ;  and  the  defendant  might  have  rejoined,  see  Raft.  Ent. 
that   the  plaintiff  was  not  born  at  London,  and  taken  iffue,   if  he^s^'^oj. 
pleafed.     But  where  a  plea  in  bar  is  pleaded,  if  the  plaintiff  replies 
iffuable  matter,  he  ought  to  tender  iffue.     Judgment  for  the  plain- 
tiff,  that  the  defendant  anfwer  over.     Mr.  Shellcr.     But  if  alienage  Alienee 
be  pleaded  at  B.  In  bar;  and  the  plaintiff  replies,  that  he  was.  born  ^"  ^ 
at  L.  and  traverfes  the  being  born  at  B.  he  ought  to  conclude  with 
an  averment.     Ruled  in   this   cafe,  as  Mr.  Place   told   me.     See 
Rajlal.  Entr.  605. 

Beaumont  ve?'/.  Pine. 

BY /Zo// chief  juftice,  An  agent  of  a  regiment  Is  but  a  fervant  Agent  of  • 
of  the  colonel,  and  the  receipt  of  the  agent  charges  the  colonel,  regiment. 
Tiiere   is  no  privity  between  the  King,  or  the  foldier,   and  the 
agent. 

D  d  Richards 


/ 
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Richards  verf.  Hill. 

6.  C.  5  Mod.  ''I  *HE  plaintiff  declares,  tliat  he  was  feifed  of  an  ancient  water- 

206.  j||_     courfe  and  mill,    and   that    the  defendant  being  conufant 

To^Tmaw-  *h^''^o^  diverted    the  faid   watercourfe,   fo  that  it  could  not  flow 

riai.and  where  to  his  mill  for  fo  long  time  in    certain,    eo  quod  molare  non  pO' 

not-  tiiit,  &c.     After  verdidl  for  the  plaintiff  it   was  moved  in  arreft 

3  Mod.  48,     pf  judgment,    that  the  hindrance  of  the  grinding  is  defigned  to 

Show.  64.      be  the  git  of  the  aftion,  and  therefore  it  ought  to  be  ftiewn  ex- 

3  Lev.  133.   prefly,  but  here  it  is  not  (hewn  intelligibly;  for  it  (hould  be  mo- 

Molare.         kre^  which  fignifies  to  grind,  but  trolare  has  no  fuch  fignification. 

Sed  non  allocatur.      For,  per  Holt  chief  juftice,  et  totam  curiam^ 

where  the  a6t  implies  a  tort  of  itfelf,  a  per  quod  is  not  neceffary 

to  fupport  the  aftion,   but  only  aggravates  the  damages.      Now 

here  it  appears  a  tort  without  the  per  quod,  for  it  is   faid  that  the 

watercourfe  could  not  flow  to  his  mill,  and  therefore  it  is  good, 

cfpecially  after  verdidt.     Judgment  for  the  plaintiff. 
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Sir  George  Treby  Chief  Jufiice, 

Sir  Edward  Nevill 

Sir  John  Powell,  fejt,  died  laft 

'vacation   at   Exeter   on  the'^Juflices. 

^ejiern  circuit 
Sir  John  Powell  of  Gloucefter  . 


Palmer  verf.  Branch  &  ux\ 

S  RANCH  and  his  wife  libelled  againrt:  Palmer  in  the  con fifto- What  words 
ry  court  of  Lotidon,  for  having  fpoken  in  a  publick  coffee-  C^*"  be  with- 
houfe  defamatory  words  of  the  wife,  viz.  Palmer  izid^   Do  J^"  ^^'^2"'**"" 
you  hear  the  news  ?     y.  5.  afked.  What  news  ?     P<7/w^r  anfwered,  which  makes 
Mrs.  Brmch's   thighs  are   bare,  and  Backhurjl   is  between  them  j  ^''^  "^''"E  "^ 
and  added  many  words  too  obfcene  to  be  repeated.     And  now  up-  aaionabie/ 
on  fuggeftion  that  by  the  cuftom  of  London  v/hores  ought  to  be  Saik.  692, 
carted,  and  therefore  by  the  cuftom  there,  to  call  a  woman  whore  p^^'p^ 
is  adionable,  and  that  thefe  words  amount  to  the  charging  the  wife  ibid.  486,   .' 
with  whoredom,  Mr.  Serjeant  Gould  moved  for  a  prohibition,  and  487- 
argued,  that  words  as  uncertain  as  thefe  had  been  adjudged  ailion-^^/^/,/ 
able  at  common  law,  and  therefore  i  Ro.  Abr.  66,  pi.  13.  Roote 
v.  Moiling.     A  man  fays  of  a  woman,  that  flie  did  lie  with  a  wea-» 
ver  of  Colchejler  in  a  ditch,  and  the  weaver's  breeches  were  down, 
and  they  were  at  it ;  thougli  fhe  might  have  lain  with  the  weaver 
in  the  ditch  without  harm,  yet  thefe  words  were  adjudged  a(5lion- 
able.     But  to  this  cafe  Powell  juflice  anfwered,  that  it  appeared  by 
the  report  of  this  cafe  in  i  Rolls  Rep.  420.  that  the  plaintiff  had 
declared   with  a  per  quod  maritagium  amifit,  or  otherwife  thefe 
words,  as  it  feemed  to  him,  had  not  been  aftionable.     But  Gouldy 
admitting  that  an  adtion  would  not  lie  for  thefe  words  at  common 

law. 


104. Mich.  Term  8  Will.  3. 

law,  yet  in  this  cafe  a  prohibition  ought  to  be  granted,  by  him ; ' 
for  if  Palmer  had  called  Mrs.  Branch  whore  in  exprefs  words,  tlien 
without  doubt  a  prohibition  fliould  be  granted ;  becaufe  fl^c  might 
have  an  action  in  London^  for  whores  there  by  the  cuftorii  ufe  to  be 
carted.  But  the  cuftom  does  not  confine  this  to  tiie  fpecifick  word 
whore,  but  words  which  amount  to  it  are  adlionable.  And  there- 
Hook  V,  fore  Mich.  3  "^jac.  2.  between  Hook  and  Hawkins,  the  words  were 
Hawkins.  j  ^^^^^  j^^^j  ^  baftard,  but  Mrs.  H,  had  a  baftard,  and  that  after 
her  hufband's  death.  It  was  adjudged,  that  thefe  words  were  with- 
in the  cuflom  of  hondon,  becaufe  they  were  tantamount  to  the 
word  whore.  Then  in  the  principal  cafe  all  the  by-flanders,  who 
heard  thefe  words,  doubtlefs  imagined,  that  Mrs.  branch  had  com-  , 
mitted  whoredom  with  Backhurji.  But  it  was  adjudged  after  fe- 
veral  arguments  at  bar,  that  a  prohibition  fliould  not  be  granted  ;■ 
for  though  it  is  not  abfolutely  neceflary  to  make  ufe  of  the  word 
whore,  but  words  tantamount  will  bring  it  within  tlie  cuftom,  as 
the  cafe  of  Hook  vcrf.  Hawkins  was ;  yet  fince  the  cuflom  is  only 
to  cart  whores,  and  every  cuflom  ought  to  be  taken  flridlly,  the 
words  ought  to  be  tantamount  to  accule  the  woman  of  whoredom. 
But  in  this  cafe  the  words  may  be  true,  anc^  yet  Mrs.  Branch  may- 
be no  whore ;  for  the  words  import  only  lafcivious  adlions  and  gef- 
tures.  And  therefore  if  the  defendants  proceed  in  London  againfl 
Palmer  this  court  will  grant  a  habeas  corpus.  Then  the  words 
being  originally  of  eccleflaflical  conufance,  there  is  notJiing  to  oufl 
the  fpiritual  court  of  this  caufc  but  the  cuflom,  and  the  cuflom 
does  not  extend  to  it.  And  therefore  the  fpiritual  court  mufl  have 
liberty  to  proceed,  and  not  be  prohibited. 


Cotfworth  ve?"/.  Betifon. 

S.  C.  Salk.     '  I   ''H  E  plaintiff  brought  a  fpecial  adion  upon  the  cafe  againfl: 
247'  J.      the  defendant  for  a  pound-breach ;  and  declared,  that  he 

Doa  'piacif    ^^"^  taken  a  mare  of  the  defendant  per  J.  G.  fervientem  fuwn,   and 
113.  had  impounded  her  qida  cepit  in  damno  fuo  apud  parociiam  dc  St. 

John  Lee  exiftent-em,  and  that  the  defendant  broke  the  pound, 
and  chafed  out  the  mare,  &c.  The  defendant  pleaded,  that  he 
gave  6d.  to  the  plaintiff  in  fatisfidlon  of  the  trefpafs,  which  the 
plaintiff  accepted  in  fatisfadion,  and  gave  leave  to  the  defendant 
to  take  the  mare  out  of  the  pound,  and  that  he  took  her  out  ac- 
D^' ;«;«;;a/a«  cordingly,  the  gate  beiing  open,  &c.  The  plaintiff  replied,  de  in- 
bv'verdta^  Jz/r/<7  fiia  pi'opria  abfque  tali  caiifa.  Iflue  thereupon,  and  verdidl 
for  tlie  plaintiff.  And  now  ferjeant  Pembcrton  moved  in  arrefl 
of  judgment,  i.  That  the  replication  was  ill,  becaufe  the  plain- 
tiff fliould  not  have  traverfed  the  caufe  generally,  but  the  acceptance 
in  fatisfadion.  Sed  non  allocatur.  For  though  fuch  iffue  is  impro- 
V     -      4  F^i', 
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per,  and  had  been  ill  upon  demurrer,  yet  it  is  aided  by  the  verdi(ft. 
HoL  76.    Banks  verf.   Parker.      And   fo  it  was  adjudged  Mich. 
23  Car.  2.    B.  R.    Beejly'^  cafe.     2.  Pemberton    argued,    that    the  Beefly's  cafe, 
plaintiff  has  not  intituled   himfclf  to  his  adlion,    for  he  has   not 
fhewn  any  title  to  the  place,  where  he  fuppofcs  the  mare  was  da- 
mage feafiint.     Then  if  he  has  not  title  to  the  place  where,  &c, 
he  could  not  diftrain  her,  and  coniequently  the  diftrefs  of  the  mare 
was  tortious ;  and  if  the  diftrefs  was  tortious,  the  impounding  was 
tortious  alfo  j  and  then  the  defendant  may  well  juftify  the  breach 
of  the  pound.     Bed  non  allocatur.     For  per  curiam,  if  a  diftrefs  be  Poreofraao 
taken  without  caufe  and  impounded,  the  party  cannot  juflify  the  Jireffv.L'tor- 
breach  of  the  pound   to  take  it  out  of  the  pound,  becaufe  the  di-  tioufiy  im- 
flrefs  is  now  in  cuftody  of  the  law.     But  if  the  diftrefs  is  taken  po""'^^'^- 
without  caufe,  before  it  is  impounded,  the  party  may  make  refccus. 
But  in  this  cafe  the  taking  of  the  diftrefs  is  but  an  inducement  to  the  Inducement, 
adlion,  and  the  breach  of  the  pound  is  the  git  of  the  a<5tion  ;  and 
therefore  it  is  not  neceflary  here  to  ihcw  the  caufe  of  the  diftrefs  fo 
certainly.  And  Raji.  entr.  444.  and  all  the  other  precedents  in  parco 
fraSlo  are  in  this  manner.     And  therefore  judgment  was  given  by 
the  whole  court  for  the  plaintiff. 

Philip  va?'/.  Ketifon. 

IN  action  upon  the  cafe  the  plaintiff  declares,  that  the  defendant  rmue. 
falfo  et  malitiofe  apud  Stallum  i)i  comitatu  Ncrfolciae  crimen  per-  Where  it  may 
jurii  impofiiit  upon  the   plaintiff,  ct  quod  poflea  fcilicct  ex  ^^  '^''^ '"  '*'* 

i\.-       r  ■  J     n      II  ;•«  /•     •  .    one  county  or 

malitia  praecogitata  apud  iitaUum  praedicium  jectt  et  procuravit  ;„  the  other. 
quandam  falfam  informationem  perjurii  exhiberi  againft  the  plaintiff 
7«  nomine  Edvardi  JVard  militis  attornati  domino  regis  generalis 
apud  Wc/lm.  in  com.  Middx.  &c.  Upon  the  general  ifliie  pleaded 
it  was  tried  at  Norfolk  affifes,  and  verdi6l  for  the  plaintiff.  And 
IVTr.  ferjeant  IFright  moved  in  arreft  of  judgment,  that  the  venue 
was  ill,  becaufe  there  was  nothing  of  the  procurement,  or  of  the 
exhibition  of  the  information,  in  Norfolk ;  but  all  in  Middlefcx. 
And  it  is  not  like  Bulioar's  cafe  j  Co.  i.  becaufe  there  it  is  but  the 
continuance  of  the  fime  tort.  "  But  there  are  here  two  diftindt  torts^ 
for  he  does  not  fay,  that  the  informution  was  de  perjurio  pracdiBo ; 
fo  that  Jion  confiat  that  the  information  was  for  the  lame  perjury. 
And  it  cannot  be  taken,  that  the  procurement  was  at  Stalhan,  be- 
caufe the  malice  is  fpecially  confined  to  Stallum,  and  the  procure- 
ment is  in  Middlefcx  at  Wcjhninflcr.  If  he  had  not  interpofcd 
Stallum  between  the  malice  and  the  procurement,  it  might  have 
been  intended,  that  the  whole  was  at  Stallum.  But  here  he  has 
reftrained  this  conftrudion  by  the  pofition  of  the  words.  And 
though  it  is  after  verdid,  yet  it  is  not  aided  by  the  ftatutc  of  jeo- 
£i;iles.     For  the  ftatute  aids,  where  the  'vc?vue  is  laid  in  the  proper 

E  e  county 
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When  it  is  not  county  J  though  it  be  tried  by  an  ill  vemie  ;  but  if  it  is  not  laid  in 
laid  in  the      ^j^     proper  county  the  ftatute  does  not  aid  it.      And  to  this  the 

proper  coun-  ^^-^i  n  n  j  c.       ,^      r  -n-  t-. 

ty.it  is  not  court  leemcd  to  agree,  bee  i  baund.  240.  Lrajte  'v.  Boite.  But 
aided  by  gg  [q  the  principal  matter  the  court  was  of  opinion,  that  this  was 
^^^  '^ "  but  an  adion  of  one  continued  tort,  and  is  all  one  with  Bi/Iin'^r's 
cafe.  For  the  procuring  of  the  information  is  but  the  profecution 
of  the  malice.  And  it  cannot  be  intended,  that  the  malice  and 
the  procurement  could  be  in  feveral  places,  and  therefore  it  may 
be  laid  in  the  one  county  or  the  other.  And  for  thefe  reafons  the 
plaintiff  had  his  judgment.    See  2  Mod.  23.  Nay  lor  v.  Sbarphfs, 

Brigftock  verf.  Stannion. 

Jn  covenant    •^Ovenant.     The  plaintiff  declares,  that  by  certain  articles  of 
ri'ay  b"affign- V^  agreement  made  between  the  plaintiff  and  defendant,    reci- 
cd  as  large  as  ting,  that  whereas  William  bifhop  of  Gloiicejlcr  had  granted  to  the 
the  covenant,  plaintiff  and  his  father  the  ofHce  of  regifler,  (3c.  and  that  whereas 
Ibid ^04!^    •7"^''^  bifhop  of  Gloiicejler,  doubting  if  the  grant  made  to  the  plain- 
Ibid.  369,      tiff  and  his  father  (being  to  tv/o)  was  good,  had  granted  the  faid' 
tkh'     8       t^ffice  to  the  defendant's  fon  ;  upon  which  differences  arofe  between 
Ibid.  421;.      the  plaintiff  and  defendant ;  it  was  agreed  between  the  plaintiff  and 
1  Stra.  321.   defendant,  that  the  plaintiff  fhould  fue  a  feigned  adion  againfl  the 
Comyns  146,  defendant's  fon,  to  try  his  title  to  the  faid  office ;  and  that  the  de- 
fendant's fon  fhould  plead  without  delay,  and  at  the  tiual  infift  on- 
ly upon  the  validity  of  the  grant;  and  that  if  judgment  fliould  be 
given  for  the  plaintiff  in  that  adtion,  that  then  ths  plaintiff  fliould 
quietly  enjoy  the  laid  office,  and  that  neither  the  defendant's  fon 
■  nor  any  other  man  as  his  deputy,  or  in  trufl  for  him,  diredly  or 
indireflly,  fhould  exercife  or  occupy  the  faid  office,  or  receive  any 
of  the  profits,  &c.  then  the  plaintiff  fliews,  that  he  fued  an  aflion, 
and  that    the  defendant's    fon   pleaded  to    ifliie,   according  to  the 
agreement,    and  that   taliter  prcccjjum  fiiit,  that  judgment  was  gi- 
ven for  the  plaintiff  J  then  he  avers  performance  of  the  whole  on  his 
part ;  and  affigns  for  breach,  that  johi  Fcrtme  at  D.  in  the  coun- 
ty of  Gloucefler,  fuch  a  day,  by  the  affent  of  the  defendant's  fon, 
and  as  deputy  to  him  exercifed  and  occupied  the  faid  office,  and  in 
truft  for  him  took  the  profits,  and  received  divers  fees,  fo  that  the 
plaintiff  was  compelled  to  fue  fuch  a  day  a  writ  of  mandamus  out 
of  the  King's  Bench  direded  to,  ^c.  to  be  re-udmitted  to  the  faid 
office,  to  the  great  charge  and  damage  of  the  plaintiff.     2.  He  af- 
figned  for  breach,  that  the  defendant's  fon  profecuted  a  writ  of  af- 
fife  for  the  faid  office,  which  was  delivered  to  the  fheriff  of  Glou- 
cefler in  dcbita  juris  forma  exequend'.     And  to  this  declaration  the 
defendant  demurred  generally.     And  ferjeant  Gooding  for  the  de- 
fendant argued,  that  the  breach  was  afiigned  too  uncertainly  and 

too 
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too  generally,  upon  which  no  ilTue  could  be  taken.     For  it  is  faid, 
that  John  Fortune  received  divers  fees  in  truft  for  the  defendant's 
fon,  but  no  mention  is  made  of  what  fees.     Now,  it  being  a  mi- 
nifterial  office,  the  fees  are  certain.     And  therefore,  though  perhaps 
it  is  not  neceflary  to  afcertain  every  individual  fee,  yet  it  is  neceffary 
to  fpecify  fome  one.     To  which  purpofe  it  was  adjudged  between 
Hill  and  Dade,  &c.  in  B.  R.     Jac.  2.     Where  the  cafe  in  effe<ft  Hill  v.  Dade, 
was  thus ;  That  Dade  and  the  other  defendants  were  farmers  of  the  ^'^• 
JriJJi  revenue  of  the  crown:    Hill  became  fecurity  to  t!ic  crown  *     °w-7*« 
for  the  defendants  for  the  payment  of  their  rent,  and  they  covenant- 
ed with  him  to  indemnify  him;   upon  which  Hill  brought  cove- 
nant againfl  the  defendants,  and  rtiewed,  that  the  defendants  were 
arrear  in  their  rents,  upon  which  the  lands  of  Hill  upon  procefs 
iflliing  out  of  the  Exchequer  were  extended,  and  his  body  taken 
in  execution,  whereupon  he  was  forced  to  expend  great  fums  of 
money  j    upon    which   declaration   the   defendant  demurred ;    and 
the  opinion  of  the  court  was  with  the  defendants,  becaufe  the  de- 
claration was  too  general,  for  it  had  not  fpecified  what  fums  he 
had  expended.     (But  note,  'treby  chief  juftice  faid,  that  he  was 
counfel  in  the  fime  cafe,  and,  by  him,  no  judgment  was  given 
in  it.)     And  to  the  fame  purpofe  is  Stile,  Rep.  473,  476.    Arnold 
•v.  Floyd.     2.  As  this  breach  is  afligned  it  does  not  appear,  that 
the  defendant's  fon  did  any  aft,  but  only  affented  that  John  For- 
tune fhould  exercife,  &c.     Now  a  man   may  be  faid  to  affent  to 
a  thing,  who  does  not  oppofe  it.     But  that  is  no  breach  of  this 
covenant,  quia  adlm  non  confeJifus  facit  reum.     Therefore  the  plain- 
tiff lliould  have  fiiid,  that  the  defendant's  fon  put  'John  Fortune  in- 
to the  office,  or  protected  him  there  when  he  was  in.     Sed  non  al- 
locatur.    For  per  curiam  in  an  adlion  of  covenant  the  breach  may   'f^ 
be  affigned  as  large  as  the  covenant  is ;  for  all  is  recoverable  in  da- 
mages, and  thofe  damages  fliall  be  for  the  real  damages,  which  the  3  Mod.  69. 
party  can  prove  that  he  has  aftually  fuftained.     But  in  debt  upon  a  indebtupon 
bond  conditioned  to  perform  covenants  in  a  certain  indenture  fpe-  bond  condi- 
cified,  there  a  precife  breach  mufl  be  ffiewn,  becaufe  a  breach  is  a  |.'°^''  ^^J"' 
forfeiture  of  the  whole  bond.     And  therefore  if  this  had  been  debt  nams  a  precife 
upon  a  bond  with  fuch  a  condition,  the  plaintiff  ought  to  have  breach  muft 
fpecified  the  taking  of  fome  particular  fee,  for  the  taking  of  one   ^  ^*^^''"' 
fingle  fee  would  have  forfeited  the  whole  bond.     And  Trcby  chief 
juftice  cited  a  cafe  between  Dixcy  and  Jenner  adjudged  in  the  dj^j,  ^  icn. 
King's  Bench  when  Hale  v/as  chief  juftice,  where  the  defendant  ner^ 
covenanted  with  the  plaintiff  to  build  him  a  houfe,  and  to  put  can-  |^^'''  ''*'* 
telabcrs  according  to  the  rules  prefcribed  in  the  adl  for  the  rebuild- 
ing of  Lofidon ;  and  in  covenant  he  affigned  his  breach,  that  the 
defendant  did  not  put  in  fuch  cantelabers  fecu7idum  cBuin  parlia- 
tnenti,  &c.    and   did  not  fay,   of  what  length   or  thicknefs  they 
ought  to  be ;  and  adjudged,  that  the  breach  was  well  affigned, 
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they  being  the  very  words  of  the  covenant ;  but  if  it  had  been  in 
debt  upon  a  bond  conditioned  to  perform  covenants,  it  had  been 
othervi^ife.  Then  in  this  principal  cafe,  the  breach  being  alligned 
in  the  words  of  the  covenant,  it  being  in  an  adlion  of  covenant, 
it  is  well  affigned.  2.  Serjeant  Gooding  argued,  that  the  declara- 
tion is  ill,  becaufe  it  is  faid,  that  the  plaintiff  fued  a  mandiunuSy 
and  the  defendant  an  aflife,  but  does  not  fay  prout  patet  per  re~ 
''  cordwn.     But  to  this  ferjeant  W7-ight  for    the  plaintiff  anfwered, 

that  they  are  not  records  until  they  are  returned,  and  the  fliewing 
of  the  return  is  not  neceflary,  but  is  only  in  aggravation  of  dama- 
ges. But  the  very  fuing  out  of  the  affife,  whether  it  be  returned 
or  not,  is  a  breach  of  the  covenant.  Of  which  opinion  was  the 
whole  court,  and  therefore  judgment  was  given  for  the  plaintiff. 

Lockey  verf.  Darby. 

In  debt  upon   J  OCKET  hrouglit  debt  upon  bond  againft  Darby.     Upon  oyer 
Eilffuet  ^^^   condition   appeared  to  be,  that  if  the  defendant  Darby 

joined  the       fhould   fave  the  plaintiff  Lockey   harmlefs   from   all  damage    that 
plaintiff  has    might  accrue  to  him,  by  the  executing  of  a  writ  of  execution,  that 
ftewabreach.  then,  &c.     The  defendant  pleaded,  that  the  plaintiff  Lockey  did 
not  execute  the  writ,  &c.     The   plaintiff  replies  and  offers  iffue 
tliereupon.     And  the  defendant  demurs.     And  ferjeant   Birch  for 
tlie  defendant  argued,  that  the  replication  is  ill,  becaufe  it  has  not 
I  Leon.  4;.    affigned  any  breach,  and  therefore  he  cannot  have  judgment.     And 
Hob^  I  8      ^^^  compared   it  to  the  cafe,  where  debt  is   brought  upon  a  bond 
conditioned  to  perform  an  award,  the  defendant  pleads  no  award 
made ;  if  the  plaintiff  replies  and  fl:iews  an  award,  he  muft  alfo 
affign  a  breach,  or  otherwife  he  fliall  not  recover.     And  for  the 
fame  reafon  in  this  principal  cafe  he  fliould  have  fhewn  in  his  re- 
plication, that  fome  aftion  was  fucd  againft  him  for  the  execution 
of  this  writ,  or  how  he  was  damnified   by  it.     Sed  ?ion  allocatur. 
For  per  curiam  the  point  here  in   iffue   is  a  collateral   matter,  to 
which  the  defendant  by  his  plea  has  inveigled  the  plaintiff;   and 
therefore  the  plaintiff  is  not  obliged  to  fliew  a   breach.     For  the 
Sid.  10.         defendant  has  admitted  that  the  plaintiff  was  damnified,  by  offering 
4  Leon  79.     tj^jg  pig^  Qf  ^  collateral  matter.     Befides  that,  if  the  plaintiff  had 
affigned  a  breach  in  the  replication,  the  defendant  could  not  have 
traverfed  it,  becaufe  it  would  be  a  departure  from  his  bar.     But  the 
cafe  of  an  award  ffands  upon  its  own  bottom,  and  will  not  govern 
Debt  upon     Other  cafes.     And  by  ferjeant  Wright  of  counfel  with  the  plaintiff, 
bond  to  per-   J,-,  ^hg  ^afe  of  an  award,  if  the  iffue  be  jion  ejl  J'aBiwi,  or  if  the 
aw^d^.'^if  the  ^lefeudant  pleads  a  releafe  of  all  demands,  by  which  he  offers  a 
iffue  be  von  eft  fpccial  point  in  iffue,  the  plaintiff  has  no  need  to  (hew  a  breach. 

faSum,    the 

plaintiff  has  no  Deed  to  fliew  a  breach,  or  if  the  defendant  pleads  a  releafe  of  all  demands. 

4  ^od 
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.%<?</  mnfuit  ncgatiiniper  curiam.     See  Yeh.  78.  Jeoffry  verf.  Guy.  S"  3  Lev. 
in  the  principal  cafe  judgment  was  given  for  the  plaintiff.     See''''*'*" 
I  Saund.  103.  Hainan  v.  Gerrard.  317.  Smith  v.  Tmnan. 

Jenkins  verf.  Turner. 

THE  plaintiff  brought  an  adion  upon  his  cafe  againft  the  de-s.  c.  sSalk, 
fendant,  pro  co  quod  the   defendant  fciejiter  retimiit  quendam  ^62. 
'Oprum  ad  mordcndum  et  percutiendum  animalia  co7ifuetum^  qui  qui-  ^„^'Jf°„2„, 
dem  apcr  fuch  a  day  and  place  pcrcujjit  et  momordit  a  mare  of  the  /f,«/^r  mi- 
plaintiffs,  of  which  bite  flie  died.     Upon  not  guily  pleaded,  verdid  ""'' j'^','"' '^'^ 
for  the  plaintiff.     And  now  ferjcant  Wright   moved  in  arreft  oiTJimlitTcof 
iudgment,  that  the  word  animalia  is  too  general  and  uncertain,  {orfueium,  good 
"it  may  be  they  were  fuch  animals,  as  though  the  boar  ufed  to  bitg*^'*'^^"^"^- 
them,  and  the  defendant  knew  it,  yet  it  would  be  no  offenfe  in  the  i^Mod.  332. 
defendant  to  keep  the  boar  ftill ;  as  if  the  boar  had  bit  frogs,  Off.  Regiii.io6.b, 
which  are  animals.     And  though  it  may  be  objedtcd,  that  it  is  aided  ^''"*- ' '°-  **• 
by  verdi6t,  yet  in  this  cafe  that  cannot  be ;  for  the  general  rule  is, 
that  where  a  thins;  is  fo  cffontially  neceffary  to  be  proved,  that  if  k  ^^'^"^  f'"', ' 
had  not  been  given  in  evidence,  the  jury  could  not  have  given  fuch  ciaration  fliaU 
a  verdidl,  there  though  it  is  not  mentioned  in  the  declaration,  yet  ^e  ^'^^^  ^y 
this  defedl  fhall  be  aided  by  the  verdidl.     But  our  cafe  is  not  fo,  for  *""  "" ' 
if  evidence  had  been  given,  that  the  boar  had  ufed  to  bite  any  ani- 
«nal,  and  that  he  afterwards  bit  the  plaintiff's  mare,  the  jury  would 
think,  that  this  was  a  foundation  good  enough  for  them  to  find  for 
the  plaintiff.     But  the  law  is  contrary,  for  unlefs  the  boar  had  ufed 
to  bite  horfes,  flieep,  or  fuch  like  valuable  animals,  it  would  be  no 
'Offenfe  in  the  proprietor  to  keep  the  boar,  notwithftandiug  that  he 
had  bit  frogs,  &c.     Befides,  that  if  fuch  a  general  charge  fliall  be 
allowed,  the  defendant  will  not  know  what  evidence  he  mufl  pre- 
pare to  defend  himfelf.     And  he  cited  a  cafe  in  this  court  betweea 
Bayntine  and  Simrp  in  laft  Eajler  term,  where  the  plaintiff  de- Baymme  v. 
dared,  that  the  defendant  kept  a  bull,  and  hoxed  him,  that  he^^'^'P- 
became  mad,  and  that  he  ran  at  the  plaintiff,  and  toffed  him,  Gfc.  *    "*^'  ^^' 
Upon  not  guilty  pleaded,  verdi6t  for  the  plaintiff;  and  the  court 
feemed  to  be  of  opinion,  that  judgment  ought  to  be  arrefted,  be- 
caufe  there  was  no  fcien%  in  the  declaration,  which  they  held  was  Sf'V«  might 
not  aided  by  the  verdidt ;  no  more  is  this  principal  cafe  aided  by  l^^ia'ation'. 
:the  verdidl. 

2.  He  argued,  that  admitting  that  the  court  will  intend  that 
animalia  in  this  cafe  will  fignify  flieep,  &"(,•.  yet  he  faid  that  this 
is  not  fulHcient,  fur  all  the  precedents  are,  that  the  ulage  to  bite 
•or  fliike,  muft  be  laid  to  bite  or  ftrike  the  very  fame  fpecies,  for 
■the  hurt  of  one  of  which  fpecies   the  plaintiff  brings  his  action. 
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And  therefore  in  this  cafe  the  plaintiff  fliould  have  declared,   that 
the  boar  was  accuftomed  to  bite  mares.     For  if  a  man  keeps  a  dog, 
which  bites  a  mare,  and  notwithflanding  after  notice  of  this  the 
owner  keeps  the  dog  flill,  and  afterwards  he  bites  a  man,  the  man 
has  no  remedy  againft  the  owner  of  the  dog.     And  for  thefe  rea- 
fons  he  prayed,  that  judgment  fhould  be  arrefted.     Sed  mn  alio- 
l.^ixMx\.Vte^%catur.     For  by  Pc7c;^// juftice,  if  a  man  keeps  a  dog,  which  is 
a  dog  which  accuflomed  to  bite  fheep,  Gfr.  and  the  owner  knows  it,  and  not- 
and  the  man    withftanding  he  keeps  the  dog  ftill,  and  afterwards  the  dog  bites 
has  notice  of  ^  horfe,  this  fliali  be  aftionable,  notwithftanding  that  the  prece- 
wardb  the  d^og  ^isnfs  are  all  of  the  fame  fpecies ;   becaufe  the  owner,  after  notice 
bites  a  mare,  of  the  firfl  mifchief,  ought  to  have  deftroyed  or  hindred  him  from 
^"  *'^J°L ''"  doing  any  more  hurt.     Now  in  this  cafe  the   flid   was,  that  the 
nTan,  but  the  hoar  had  bit  a  child  before,  of  which  the  defendant  had  notice,  and 
declaration     afterwards  he  bit  this  mare  of  the  plaintiff's.     The  queftion  then 
riuii  be  pe-    ^^jjj  |^g^  j^^^  ^j^^  plaintiff  in  fuch  cafe  ought  to  declare  ?   And  it 
feems  that  he  ought  to  have  particularly  Ihewn  what  mifchief  the 
boar  had  done  before ;  and  for  want  of  that,  upon  demurrer  it  had 
been  ill.     But  now  the  queftion  is,  if  this  declaration  is  not  aided 
by  the  verdi(ft,  it  being  objefted  that  this  word  animalia  is  too  un- 
certain, for  it  might  be  frogs,  ^c.  and  that  the  defendant  could 
not  know  what  evidence  he  muft  procure,  to  defend  himfelf  at  the 
trial  ?     But  he  faid,  that  this  is  no  objedlion,  for  the  defendant 
knows  that  no  evidence  can  be  given  of  any  mifchief  done  by  the 
boar,  but  of  that  of  which  he  hath  had  notice.     And  as  to  the 
uncertainty  Foivell  juftice  faid,  that  the  judge  of  affife  knew  well 
that  this  would  not  be  adionable,  unlefs  that  the  boar  had  ufed  to 
kill  or  bite  horfes,  fheep,  ^c.  and  not  frogs  j  and  confequcntly, 
if  that  had  not  been  proved,  he  would  not  have  permitted  the  jury 
to  have  given  a  verdid:  for  the  plaintiff.     And  for  this  reafon  the 
court  will  intend,   that  fuch  things  were  given  in  evidence ;    and 
that  greater  uncertainties  and  defeds  had  been  aided  by  verdid:. 
Serjeant  Lutwycbe,   council    for  the  plaintiff,    cited   2   Jones   125, 
<;  Lev.  336.    1  Sid.   223.   Wright  verf.  Berk.     And  in  trover  pro   catidis   ge- 
'Loyerproca-  nerally,  Anglice  whelps,  in  C.  B.  lately  adjudged  good  after  verdid. 
whelps,''co'od  •^"'^  ^'^  ^^^  fime  court  indebitatus  oJJ'umpfit  fro  materialibus  muriy 
after  verdia.  good  after  verdid,  adjudged.     And  as  to  the  cafe  of  Bayntine  Ciud 
Fro  materia-  Sharp,  objcded  by  the  defendant's  council,  Powell  juftice  anfwered, 
hbjts  muii,     that  there  was  no  fciens,  and  for  that  the  defendant  was  not  liable 
^°rdia '"      *°  ^^  adion  ;  and  the  court  could  not  intend,  that  it  was  proved 
at  the  trial,  becaufe  the  plaintiff  has  no  need  to  prove  more  than  is 
in  his  declaration.     But  in  this  cafe  there  is  anitnalia  in  the  decla- 
ration, and  therefore  it  was  neceffary  for  the  plaintiff  to  prove  that 
the  boar  ufed  to  bite  fome  animals ;  and  then  after  verdid  we  will 
Difference  be- intend,  that  they  were  fiich  animals,  as  will  fupport  the  adion. 

IndTd^og!"  ^"'-  (^y  •^"^)  ^^^^''^  "^''^y  ^^  ^  difference  between  a  boar  and  a  dog ; 

for 
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for  it  is  the  nature  of  a  dog  to  kill  animals  which  are  ferae  natura, 
as  hares,  cats,  &c.  but  it  is  not  natural  to  boars  to  kill  any  thing. 
And  therefore  in  the  cafe  of  a  dog  there  might  have  been  a  queflion, 
whether  tlie  word  animalia  had  been  good  in  the  declaration,  be- 
caufe  it  might  have  been  intended  of  fome  fuch  animals  as  they 
jiaturaRy  bite  and  kill.  But  fince  a  boar  does  not  naturally  kill 
any,  it  fliall  be  intended  as  before  is  faid.  And  therefore  judgment 
v/as  given  for  the  plainriff.  See  Regijl.  io6.  b.  no.  a.  the  cafe  in 
•point,  as  this  principal  cafe  was.  Note;  Though  this  cafe  was  fe- 
v/;ral  times  argued,  yet  Treby  chief  juflice  did  not  give  his  opinion, 
the  judgment  being  given  by  Pouv/Zjuflice,  in  his  abfence. 

Stream  verf.  Seyer. 

REplevin  of  a  mare  taken  at  a  place  called  B.  in  Bucks.     The  Bargain  and 
defendant  makes  conufance,  that  the  place  contained  fix  acres, '"^i^'i'^aded 
and  that  Robert  Saunders  was  feifed  thereof  in  fee,  and  being  io  ;„»  ^  ^^^f^_ 
feifed  granted  a  rent-charge  out  of  the  fame  to  Robert  Lee  in  fee  ;  deration,  and 
that  Robert  Lee  the  father  died,  by  which  the  rent  defcended  to  f°l^^^"^  * 
Robert  Lee  the  fon ;  and  that  Robert  Lee  the  fon,  being  feifed  there-  collateral 
of,  the  feventh  of  February  1 3  Car.  i .  by  indenture  of  bargain  and  '^"e- 
fale,  between  him  of  the  firfl  part,  and  Edmund  Mofs  of  the  fecond,  iX^"'"  '°** 
bargained  and  fold  the  faid  rent  to  the  faid  Edmu7id  Mofs,  which  zoo.*^""' 
Lidenture  was  inrolled  within  the  fix  months ;  that  Edmund  Mofs 
died,  whereby  the  rent  defcended  to  Edmund  Mofs  his  fon  j  that 
the  rent  was  arrear,  and  that  the  defendant  as  fervant  to  Mofs  and 
by  his  command  took  the  mare  in  the  place  where,  ^c.  as  a  di- 
ftrefs,  ^c.     The  plaintiff  pleaded  in  bar  to  the  conufance,  non  eji 
fa&um  of  Robert  Saunders.     And  iifue  thereupon  and  verdid:  for 
the  defendant,  that  it  was  the  deed  o^  Robert  Saunders.     And  fer- 
jeant  Birch  moved  in  arreft  of  judgment,  that  the  defendant  by  his 
own  conufance  fnews,  that  Edmu?id  Mofs,  under  whom  he  claims, 
had  no  title  to  the  rent.     For  he  favs,  that  Robrrt  Lee  dedit  ct  con- 
ccffit,  by  deed  of  bargain  and  fale  inrolled,  the  rent  to  Edimmd 
Mofs,  but  he  does  not  Ihew  any  confideration.     Then  without  con- 
iideration  this  cannot  he  good  by  the  flatute.     And  it  cmnot  be 
good  by  the  common  law,  becaufe  it  does  not  appear  that  any  at- 
tornment was  made  by  the  terre-tenant.     And  he  cited  3  Cro.  116. 
as  a  cafe  in  point.     Then  this  cannot  be  aided  by  the  verdii^,  be- 
caufe the  iffue  was  taken  upon  the  other  deed  ot  Robert  Saunders. 
Sed  non  allocatur.     For  per  curiam,  if  the  plaintiff  had  taken  ifluc 
upon  the  bargain  and  fale,  and  it  had  been  found  for  the  defendant, 
it  had  been  good  after  verdid,  though  no  exprels  confideration  had 
been  mentioned.     As  in  the  cafe  ot'  Barber  v.  Fox  in  B.  R.  in  the  barber v.icv 
tinie  of  Charles  the  Second^  where  a  biirgain  and  fale  was  pleaded  >'«;«"•, 
2  po  ^^''-  - 
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pro  quadam  pecuniae  fumma,  and  it  was  not  fald  what  fum,  and 
yet  it  was  adjudged  to  be  aided  by  the  verdidl.  Then  in  this  cafe 
the  plaintiff  has  waived  the  benefit  of  this  exception  by  taking  of 
iffue  upon  the  other  deed  j  but  if  he  had  demurred,  this  fault  had 
been  fatal  to  the  defendant.  But  now  after  verdidl  it  is  good  enough. 
And  therefore  judgment  was  given  for  the  defendant,  nifi^  &'c. 

Hulbert  verf.  Watts  &  ux'. 

■  (Condition  that  T~^EBT  upon  bond  again  ft  the  defendant  and  his  wife  as  exe- 
j.  orhis  heirs  |^  j,^^^}^  ^^  Comclius  Cliffe.     The  defendants  pray  oyer  of  the 

'Or  afiigns  (nail      -^  ..  -^  .  i     J     J 

leconveytoB.  condition,  which  was  to  perform  certain  covenants  contained  in  an 
fuch  land  in  indenture  bearing  the  fame  date  with  the  bond,  in  wliich  Cornelius 
vfetoC.^"  '^W^  covenanted  with  Roger  Hulbert,  &c.  for  him,  his  heirs  and 
being  an  in  executors,  that  if  Roger  Fulbert  fliould  pay  to  Cliffe,  his  heirs  or 
fam,  in  tail,  affjgns,  10X3)/.  within  five  years  after  the  date  of  the  indenture, 
D.  the  condi-  that  then  Cliffy  his  heirs  and  affigns,  at  the  proper  charges  of. 
tion  is  broken,  i^(jg-rr  Hulbert,  fliould  transfer  to  him,  &c.  the  tenements,  &c, 
land^hadd  ^'^^^  from  all  incumbrances  by  Cliffe,  his  heirs  and  affigns.  The 
fcended  to  C.  defendants  plead,  that  Cliffe  was  feifed  of  the  tenements,  G?c.  in 
being  an  in-  fge^  and  being  fo  feifed,  the  1 9th  of  Novetnber  3  Will.  &  Mar. 
*'"'  by  will  in  writing  devifed  them  to  his  daughter  Katharine  Blicke 

in  tail,  remainder  to  the  defendant's  wife  in  fee ;  that  Katharine 
Blicke  died  without  iffue,  whereby  the  lands  came  to  the  defen- 
dant's wife,  who  is  feifed  of  them  in  fee ;  and  that  the  plaintiff 
Roger  Hulbert  did  not  pay  the  faid  loo/.  neither  to  Cliffe  in  his 
life-time,  nor  to  Katharine  Biicke  in  her  life-time,  nor  to  the  de- 
fendant's wife,  &c.  The  piiintiff  replies,  that  Katharine  Blicke 
at  the  time  of  the  death  of  Cliffe  was  within  the  age  of  one  and 
twenty  years.  The  defendant  demurs.  And  ferjeant  Wright  for 
the  defendant  argued,  that  if  there  was  any  means  by  which  the 
infant  might  have  conveyed,  then  the  devife  to  her  would  not  be 
a  breach  of  the  covenant.  But  the  infant  might  have  conveyed 
thefe  tenements  by  common  recovery  by  guardian  or  privy  feal. 
Lord  Newport's  cafe.  And  it  is  the  ufual  pradice,  for  infants  to 
fuffer  common  recoveries ;  fo  that  Katharine  Blicke  might  have 
performed  her  part,  if  the  plaintiff  had  paid  the  100/,  But  flic 
was  not  bound  to  convey,  till  the  plaintiff  paid  the  loo/.  And 
therefore  this  is  not  like  Sir  Atitony  Maine's  cafe,  5  Co.  21.  for 
there  by  the  grant  and  render  by  fine  for  years  Sir  Jintony  Maine 
had  difabled  himfelf  from  the  taking  of  a  furrender,  and  the  making 
of  a  new  leafe ;  and  therefore  there  it  would  be  in  vain,  that  the 
leffee  fliould  furrender  to  a  man,  who  could  not  take  it.  But  ia 
this  cafe  if  the  plaintiff  had  paid  the  100/.  the  infant  might  have 
•conveyed  the  tenements  by  common  recovery.     8ed  non  allocatur » 

For^ 
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For,  per  curiam,  the  devife  to  a  perfon  who  was  incapable  to  con- 
vey, within  the  five  years,  was  a  breach  of  the  covenant.     And  it 
would  be  vain,  to  compel   the  plaintiff  to  pay  the  loo/.  to  a  man  ^''^ '^^  ""'" 
who  was  incapable  to  perform  his  part.     For  as  to  the  objedion,  a  vainTing!'* 
that  an  iiifant  may  fuffer  a  common  recovery ;  though  the  King  See  T.  jooes 
grant  a  privy  feal,  yet  it  is  in  the  difcretion  of  the  court,  whether  '95- 
they  will  permit  it  to  pafs  :  and  the  judges  do  not  permit  it,   but  '4°,.  u^^'' 
when  it  will  be  advantageous  to  the  infant  j  and  though  it  is  pafTed,  I'ortington. 
yet  it  is  avoidable  by  error.     And  one  may  objed  in  the  fame  man-  ^'^'..^^'^ 

i-rrrr^i  j  ,••  (jodb.  i6i. 

ner,  that  if  a  leortment  be   made   to   a   man   upon   condition   to  Ley  83. 
reinfeoffthe  feoffor,  and  the  feoffee  takes  a  wife,  that  this  will  not  Hob.  197. 
be  a  breach  of  the  condition,  becaufe  the  hufband  and  wife  may  levy  ^^^'^'  ^99- P'- 
a  fine  to  the  feoffor,  which  will  bar  the  wife  of  her  title  to  dower  Piggot64,65. 
in  thefe  lands ;  but  yet  this  is  adjudged  a  breach,  becaufe  the  party  Recovery  fuf- 
has  once  put  it  out   of  his  power.     But  in  the  principal  cafe,  jfl^^^'^byan 
CUffe  had  died,  and  left  an  heir  within  age,  to  whom  the  land  had  diaTwuh^"^'^' 
defcendcd ;  this  had  not  been  a  breach,  becaufe  it  had  been  an  adl  F'^y  feal  is 
in  law.     Judgment  for  the  plaintiff,  nifi,  &c.  l^;^^^'  ^°' 

I  Ro.  428. 
V.  I. 

The    mafter   and    company    of   Framework-knitters 

"jerjl  Green. 

DEBT  upon  a  by-law.  The  plaintiff  declares,  that  King  Charles  By-law  made 
the  Second,  by  his  letters  patent,   bearing  date  the  nineteenth  ^^  ^  "^^  '^°'"- 
oi  Auguji  m  the  fifteenth  year  of  his  reign,  incorporated  them  by  a  man°e"ieaed 
the  name  of  TZ;^  ;«^/rr,  loardem,  ajjiflaiits,  and  company  of  Frame- I'^^w^rdiUM 
'work-knitters,  with  power  to  make  by-laws  for  the  benefit  of  the  ^^^l  ^  ^^^^ 

,  •    n-o  \-        r        ■    r       -  i  ,-  tor  the  mem- 

corporation,  and  to  innict  penalties  tor  intorcing  the  performance  bers  of  the 
of  them;  then  they  fliew  a  by-law,  that  the  mafter,  wardens,  and '=°''P°''atio^. 
affiftants,  or  the  maflcr  and  the  greater  part  of  them,  fhall  affemble ''^  ' 
together  annually  upon  the  feafl  of  St.  fobn  Bapti/i,  and  chufe  two 
perfons,  members  of  the  corporation,  to  be  fie  wards  for  the  year 
enfuing,  who  upon  the  day  after  the  feaft  of  St.  Michael  next  en- 
fuing,  if  it  were  not  Sunday,  and  if  it  fliould  be  Sunday  then  tlie 
next  day  after,  fhould  provide  a  dinner  for  the  mafler,  wardens, 
and  afliftants,  under  the  penalty  of  10/.  or  fuch  Icfs  fum  as  the 
mafler  and  wardens  fliould  judge  fitting,  to  be  levied  by  diflrefs,  &c. 
or  recovered  by  adion  of  debt,  to  be  paid  to  the  malter  and  war- 
dens, &c.  then  they  fhew,  that  the  defendant  v/as  eledcd  flcward, 
being  one  of  the  corporation,  and  had  notice  thereof,  but  did  not 
provide  a  dinner  for  the  mafler,  C?f.  nor  pay  the  10/.  to  the 
mafler,  wardens,  and  affiftants  ;  unde  aSlio  accrevit  to  the  plain- 
tiffs, for  the  10/.  Nil  debet  pleaded.  Verdidt  for  the  plaintiffs. 
And  upon  motion  in  arrefl  of  judgment  many  exceptions  were  taken, 
to  wliich  the  court  gave  no  refolution.    But  the  chief  exception  was, 

G  g  that 
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MojSo.Arg.that  the  by-law  itfelf  was  ill,  becaufe  that  it  is  not  faid,  that  thi» 
arir*  8?"    <^ii^"er  was  appointed,    to   the  end  that  the  company  fliould  af- 
loMod.  i33.femble,  and  confult  of  things  beneficial  to  the  corporation.      For 
it  does  not  appear,  but  that  this  was  only  for  luxury.     Then  the 
by-law  is  unreafonable,  to  compel  a  man  to  make  a  dinner,  only 
for  the  luxury  of  others,    without  any   benefit  to  himfelf  or  the 
reft  of  the  company.     Then  the  by-law  being  unreafonable,  the 
penalty  to  perform  it  is  unreafonable   alfo,    and  confequently   not 
obligatory,     ^wd  curia  conccjfit.     And  (by  the  juftices)   members 
of  corporations  are  not  bound  to  perform  by-laws,  unlefs  they  are 
reafonable,    and  the  reafonablenefs  of  them  is   examinable  by  the 
judges.     Then  this  by-law  to  make  th?"  dinner,  cannot  be  good 
in  this  cafe  of  a  new  corporation,    becaufe  it  does  not  appear  to 
what  purpofe  the  dinner  is  made,  and  it  may  be  only  for  good 
fellowfhip.     But  if  it  had  been,  to  make  the  dinner,  to  the  end 
that  the  company  might  aflemble  and  chufe  officers,  or  any  other 
thing  for  the  benefit  of  the  corporation,  it  had  been  well  enough. 
Cro.Jac.  555.But  in  the  cafe  of  old   corporations  by  prefcription  a  by-law  to 
Luiw.  1320.  j^ai^g  ^  cuftomary  feaft  has  been  held  good.     And  therefore  judg- 
ment was  arrefted,  ;?//?,  Gff. 

Marks  verf.  Harriot. 

s.  C.  Lutw.  1~^EBT  upon  a  bond  dated  2  'July  7  Will.  3.  conditioned  to  per- 

520,  i;24.       I  J  form  the  award  of  7.  5.  of  all  adions,  caufe  and  caufes  of 

Nelf^br^'^^^°"'  ^"^^^'  ^^^^^'  trefpaiies,  damages,  and  demands,  ^c.   what- 

242."      '     foever,  ita  quod  the  award  be  made  in  writing,  and  delivered,    or 

ready  to  be  delivered,  before  fuch  a  day,  upon  requeft  to  either 

of  the  parties,  ^c.     The  defendant  pleads  no  award  made.     The 

plaintiff  replies,  and  fhews  the  award,  by  which  the  plaintiff  fliould 

pay  to  the  defendant  30/.  in  full   fatisfaftion  of  all  demands,   the 

13th  of  September  following,    and  that  the  defendant,    upon  the 

payment,  fliould  furrender  to  the  plaintiff  the  pofTellion  of  a  houfe 

in  which  the  defendant  lived,  and  deliver  to  the  plaintiff  a  deed, 

by   which   the  houfe  was  intailed  to  the  plaintiff,  and  deliver  to 

the  plaintiff  all  bonds,  ^c.  which  he  had  againft  the  plaintiff,  and 

that  the  defendant  fhould  execute  a  general  releafe  to  the  plaintiff 

of  all  adions,  ^c.  until  the    12th  of  Aiiguft  following,  and  that 

the    plaintiff  fhould  then  give  a  general  releafe  to  the  defendant, 

then  the  plaintiff  fliews  that  the  defendant  had  notice  of  this  award, 

and  affigns  his  breach,  that  although  he  had  paid  the  money,  the 

defendant  had  not  furrendered  the  poffeffiion  of  the  houfe  at  the 

Hard.  399.    day  appointed  by  the  award.      The  defendant  demurred.      And 

Cro.  Car.       ferjeaut  Girdler  for  the  defendant  took  exception,  that  the  plaintiff 

has  not  fliewn,  that  the  award  was  ready  to  be  delivered  by  t' 

daiy 
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day  J  that  being  but  an  authority  it  ought  to  be  purfued  flridtly ;  Jo- 43'- 
and  he  cited  Jenkinfon  verf.  Allen,  Trin.  27.  Car.  2.  Rot.  728.  B.  R.  e^Mod^Si. 
•^  Keb.  513,   556,   in  point,     Sed  non  allocatur.     For  (hy  Levifiz  Pofi.  gSc). 
ferjeant)  when  an  award  is  made,  it  is  ready  to  be  delivered ;  and  ^"•■"  53  3- 
it  fhall  be  intended  fo,  unlefs  it  be  fhewn,  that  it  was  refufed  to  UiTz^z.' 
be  delivered.     And  he  laid,  that  it  was  lately  adjudged  accordingly  Canh.  153. 
in  the  Kins's  Bench  ;  which  Powell  iufticc  feemed  to  agree;  but  ^''j"  ^" * j 

1  •  /-      1  1  1        ]    I-  1       Ml  /I  ^^'^'■'^  '^  made, 

yet  m  this  cafe  the  award  was  not  to  be  delivered,  till  requeft  was  it  is  ready  to 
made ;  but  it  does  not  appear  here,  that  the  defendant  made  any  ^^  delivered, 
requeft ;  and  therefore  it  was  well  enough.     The  fecond  exception  Kowniy  verf. 
was,  that  the  award  of  the  pofTeffion  of  the  houfe  was  ill,  be-  Manning, 
caufe  that  it  is  in  the  realty,  and  the  fubmiflion  was  of  all  perfonal 
things ;    and  though   there  was   the  word  demand,    yet   it  being 
coupled  with  debts,  trefpalTes,  &€.  it  (hall  be  conftrued  perfonally. 
And  Girdler  compared  it  with  9  Ediv.  4.  43.  b.  where  the  fub- 
miiTion  was  de  ormiibus   aStionibus  pcrfonalibus,,  JeSi'ts,   et  querelis, 
and  the  award  was,  that  the  defendant  fhould  releafe  to  the  plain- 
tiff his  right  in  fuch  a  houfe;  and  adjudged  a  void  award,  becaufe 
the  fubmiflion  was  perfonal,  for  querelis  being  coupled  v/itli  per- 
fonal adlions,  it  fliould  be  conftrued  perfonally.     Sed  nc?i  allocatur. 
For  per  curiam,  in  the  9  Edw.  4.  et  couples  querelis  lo  -perfonali- 
bus  aBiojiihus,  but  in  this  cafe  it  is  general  of  all  demands  what-  g  Ed.  4.  44.' 
foever.     But  by  Poiocll  juftice,  it  is  a  queft'on   whether  the  title  '+  H.  4. 
to  the  land  is  fubmiflible,  fince  it  is  in  the  realty,  but  this  being  a  buiemem   pV, 
general  fubmiflion  it  is  well  enough.     But  Trcby  chief  juftice  faid,  16.  xBro'wnl. 
that  things  in  the  realty  might  be  fubmitted,  as  well  as  things  in  '  3°- 
the  perfonalty,  but  they  could  not  be  recovered  upon  the  award,  reahy^'iubmit- 
The  third  exception  was,  that  the  bond  of  fubmiflion  is  dated  in  Mbleto  award, 
July,   and  the  award  is,  to  releafe  all  demands  until  the  tv^elfth  ^"^'^^°^ '""^^ 
of  Augiifl  following,  and  the  defendant  muft  make  the  flrft  re-  the  award. 
leafe,  fo  that  if  the  plaintiff  will  not  make  his  releafe  afterwards, 
the  defendant  has  no  remedy ;  and  then  the  award  will  not  be  re- 
ciprocal.    For  if  the  defendant  will  fue  debt  upon  the  bond,  and 
afTign  his  breach  in  this,  that  the  plaintiff  has  not  executed  the  re- 
leafe on  his  part ,  the  plaintiff  may  plead  the  defendant's  releafe 
in  bar  of  the  adtion  upon  the  b"Ond.     And  by  Pcitr// juftice,  as  to 
this  exception  of  the  releafe,  the  award  is  not  maintainable.     For 
(by  him)  the  difference  is,  that  if  arbitrators  make  any  award  of  Difference, 
mutual  releafes  generally,  this  will  relate  only  to  the  time  of  the  3  Lev.  188. 
fubmiflion,    and  this   will  be  well   enough.     But   if  they  award 
general  releafes  to  be  executed  until  the  time  of  the  award  made, 
this  will  be  ill,  becaufe  it  exceeds  the  fubmiflion,  and  will  releafe 
the  bond  of  fubmifllion  itfelf,  and  all  mcfne  ads.     And  to  warrant 
this  difference  he  cited  Bill.   16  ©"    17  Car.  2.  C.  B.  Ret.   503. 
1  Keb.  434.     But  by  Trcby  chief  juftice  it  has  been  held  in  fuch  where  re- 

leafts  are  a- 
warded,  the  fubmiflion  bond  (hall  be  intended  to  be  excepted. 

cafe. 
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cafe,  that  tJie  fubmiffion  bond  (liall  be  intended  to  be  excepted. 
But  neverthelefs  in  the  principal  cafe  they  held  the  award  good 
enough  and  reciprocal;  becaufe  the  plaintiff  was  to  pay  30/,  to 
the  defendant,  and  the  defendant  to  furrender  the  pofTeffion  of  the 
houfe  to  the  plaintiff,  fo  that  no  fault  in  the  releafes  will  vitiate  it. 
And  therefore  judgment  for  the  plaintiff. 

t  Roll.  243.       Refolved  Micb.  8  Will.  3.  B.  R.  between  Sf evens  and  Mattlxivs, 
p''  9-  that  if  a  man  fubmits  a  particular  controverfy  to  arbitration,  and 

the  arbitrators  award  general  releafes,  which  are  executed,  thefe  re- 
leafe  no  more  than  the  particular  controverfy.  hnd  per  Holt  c\\\e.i 
juflice,  if  the  arbitrators  avi^ard  releafes  nb  initio  until  the  time  of 
the  award,  and  the  party  releafes  until  the  time  of  the  fubmiffion, 
this  is  a  good  performance  of  the  award.  And  Hil.  8  IFill.  3. 
.J3.  R.  per  Holt  chief  juffice,  adjudged  between  Cooper  and  Pierce, 
that  an  award,  to  make  general  releafes  until  the  time  of  the 
award,  is  good ;  becaufe  as  to  Wt^/i?  afls  between  the  fubmiffon 
and  award,  the  award  is  void,  and  therefore  it  does  not  exceed  the 
fubmifllon.  And  therefore  judgment  in  this  cafe  for  the  plaintiff, 
where  an  adion  was  brought  to  perform  fuch  an  award.  3  Mod. 
264.     Reeves  verf.  Phelps. 

Smith  verf.  Fuller  and  14  other  defendants. 

^Rover.     The  plaintiff  declares,    that   the   goods   came   to   the 
gainft  1 5  de-  hands  of  all  the  defendants,  but  when  he  comes  to  the  con- 

fendants.  but   verfion,  he  omits  the  name  of  one  of  them.     All  the  fifteen  dcfen- 
L^kld"bu"a°"  ^'^^^^  plead  by  name.     And  evidence  at  the  trial  was  given  againfl 
gainft  1 4,  all   all  fifteen.     And  verdidl  for  the  plaintiff  againff  all  fifteen.     And 
15  plead  and  judgment  was  given  for  the  plaintiff.     And  upon  error  brought  in 
g'dlty!"this      ^-  ^^'  ^^^^  omiflion  of  the  name  of  one  of  the  defendants  in  the 
fliall  be  a-       converfion  was  affigned  for  error.     Upon  which  the  plaintiff  moves 
mended.         /^^  Q  j^    f^j.  ig^ye  to  amend.     And  ferjeant  Wright  objedled,  this 
would   charge  another  defendant  than   the  plaintiff  had   charged. 
But  per  curiatn,    it  appears  that  it    was  but  vitium  clerici,   that 
evidence  was  given  againfl  all,  and  verdidl  againfl  all  fifteen.     And 
though  it  was  objedled,  that  the  jury  could  not  find  the  fifteenth 
man  guilty,  but  as  the  plaintiff  had  charged  him,  which  was  with 
trover  but  not  with  converfion  ;  the  court  anfwered,   that  it  could 
not  be  intended,  that  the  jury  would  find  him  guily  of  nothincr, 
for  it  is  no  crime  to  find  goods  without  converfion.     And   there- 
fore an  amendment  was  ordered  upon  payment  of  colls. 


Britton 
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Brittoii  verf.   G radon. 

C^ASE  upon  feveral  ajj'umjjits  againfl:  Robert  Grado?t  Efq;   The  Boo. Judgment 
J  defendant  comes  in  by  ipcchi  fiperfedeas  upon  the  exige?2t,  '  ^'°'-  '5°- 
and  pleads  in  this  manner:   Robertus  Gradon  per  J.  S.  attornatum^^^^^' 
finim  "jenit  et  dcjendit  vim  et  injuriam  qiiando,  esc.   and  pleads  that  r^^  Bro.  Dc; 
he  is  a  gentleman,  ^bfque  hoc  tha":  lie  is  efquire,  &c.     The  plaintiff '^^"*^*" 
demurs.     Serjeant  Girdler  for  the  plaintiff  argued,  that  the  defen- 
dant, by  faying  defendit  vim  et  injuriam  quando,  &c.  has  made  a 
full  defenfc,  and  after  that  he  cannot  plead  in  abatement.     There- 
fore Trin.  35  Car.  2.    B.  R.  Rot.  1528.   between  Gawrn  v.  Surby,  ^  C.  Lutw.  r; 
the  cafe  was  thus:    Trcfpafs,  allault  and  battery.     The  defendant ^^^'^"''•^"^ 
vemt  et  defendit  vim  et  injuriam  quando,   &c.  and  pleads  outlawry 
in  abatement  after  imparlance  ;  the  plaintiff  demurs  ;   and  adjudged  '^'"'^."'Tu! 
that  the  defendant  anfvver  over.     i.  Becaufe  after  imparlance  the  in  abatement 
defendant  cannot  plead  in  abatement.     2.  He  cannot  plead  fuch  a  af^r  impar- 
plea  after  a  full  defenfe  by  which  he  has  admitted  the  plaintiff  ^"'^' 
able  to  recover  damages.     So  Trin.  4  IFilL  &  Mar.  C.  B.  Miujcock  Mescock  v. 
verf.  Farmer,  in  trefpafs,  aflault  and  maheim,  the  defendant  venif  P^'"'^"^- 
et  defendit  vim  et  injuriam  quando,  and  pleaded  another  adtion  de- 
pending for  the  fame  caufe  undetermined, 'in  abatement,  and  judg- 
ment ^«5tV  r^'w/rf't'.'?/ /.'//fr/V/i  for  the  fame  reafon  as  before,     Ser- 
jeant Gould  for  the  defendant.     It  is  good  the  one   way  or  the 
other,  for  this  is  not  a  full  defenfe,  but  the  moiety  of  a  defenfe  j 
for  a  full  defenfe  is,  when  the  defendant  proceeds,  and  fays,  et 
damn  a  et  qui  c  quid  quod  ipfe  defndere  debet  Trin.  4  Will.  &  Mar, 
B.  R.  intr.  Paf.  3  mil.  &  Mar.  B.  R.  Rot.  449.     The  defendant 
after  vim  et  injuriam  quaiido  pleaded,  that  the  defendant  was  an 
alien  enemy  ;  and  the  court  held,  that  it  was  good  the  one  way  or 
the  other.    So  Hill.  Will  G?  Mar.    Rot.  693.    Fermer  v.  Miller.  ?tnwT\-i 
Ejedlment.     The  defendant  venit  &  defe?idit  vim  &  i?juriam  (but  '^ji'?!'' 
quando  was  not  in)  &c.  and  he  pleaded  antient  demefne,  and  held 
good.     So  Rajl.  Entr.  339.  d.  outlawry  pleaded  after  quando,  &c. 
334.  b.  privilege  as  fervant  to  a  clerk  in  chancery  472.  d.  mijhomer 
in  appeal  49.     But  per  Powell  juflice,  ^lando,  &c.  amounts  to  a  ^^^^  f      ' 
full   defenfe,  and   damna   et   quicquid  quod  ipfe  defendere  debet  is 
never  put  in.     Coke  lays,  that  a  man  cannot  plead  to  the  jurif- ^°"^'''''"  * 
didion,  without  making  defenfe  ;  but  this  rule  is  not  law  generally  pie'^d"toThc 
underflood ;  for  a  man  may  come  and  fay,  veriit  &  dicit,  that  the  jurifdiaion 
lands  are  antient  demefne,    and  it  is  good  without  more  faying.  jy"'"'j  V""f ' 
But  the  matter  of  full  defenfe,  or  half  defenfe,  fignifies  nothing  in    "^^^   |^g^' 
this  cafe  ;  for  the  difference  is,  where  the  plea  is  in  difability  of  show.  386. 

the  perfon,  as  alien  enemy,  outlawry,  &c.  it  cannot  be  pleaded  Pleas  in  die- 
ability  of  the 
perfon  (as  alien)  cannot  be  pleaded  after  a  full  defenfe,  but  other  pleas  in  abatemeni  may. 

H  h  after 


ii8 
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Up.  B.  prec. 

General  and 
ipecia!  de- 
ha[e. 


after  fall  defenfe,  becaufe  it  is  repugnant,  for  by  the  full  defenfe 
the  defendant  has  admitted  the  plaintiff  able  to  recover  damages, 
but  other  pleas  in  abatement  may  he  pleaded  after  full  defenfe,  for 
a  full  defenfe  never  admits  an  ill  writ.  CoI:e  fays,  that  the  defenfe 
admits  the  perfon  of  a  plaintiff  able  to  fue,  but  he  does  not  fay 
that  it  admits  the  caufe ;  and  therefore  fni/homer  m  the  defendant 
may  be  pleaded  after  full  defenfe,  and  Rajiall  has  many  precedents 
of  it.  But  there  is  a  difference  between  a  general  defenfe  and  a 
fpecial  defenfe ;  as  this  which  the  defendant  has  made  is  general, 
and  therefore  he  cannot  plead  mij'nomer  after  it ;  but  he  might 
have  made  a  fpecial  defenfe,  ^7^;.  Robert  Gradon  gentleman,  who 
is  impleaded  by  the  name  of  Robert  Gradon  efquire  venit  et  deferidtt 
'vim  et  injuriam  quando,  and  then  he  might  have  gone  on  with  his 
plea  of  mif'nomcr.  But  here  by  his  general  defenfe  he  has  admitted 
himfelf  to  be  an  efquire  as  named  in  the  writ,  and  therefore  he 
cannot  afterward   gainfay  it.     But  27v/;y  chief  iuftice  was  of  opi- 


H.  21.  E.  4. 
P  '3- 

Mifnomer 
cannot  be 
pleaded  in  a- 
batement  by 
attorney. 


In  cafe  of  cor 
pcratiors  they 
plead  -mifno- 
mer  in  abate- 
ment by  fpe- 
cial warrant. 


Attorney  may 
give  addirion 
to  his  client. 


nion.  that  it  was  a  general  rule,  that  no  body  fliall  plead  in  abate- 
ment after  a  general  defenfe  or  a  full  defenfe  ;  and  therefore  he 
gpubted  much,  if  the  diftinftions  which  Poioell  juffice  had  takeii 
\vere.lavvr  A  fecond  exception  was,  that  the  defendant  comes  in 
by  attorney  and  pleads  tnifnomer,  where  he  ought  to  plead  in  per- 
fon. But  to  this  Gould  anfwered,  that  Raft.  Entr.  108.  is  the 
cafe,  and  a  precedent  inpoint,  upon  fight  of  which  the  defendant 
drew  this  plea.  But  by  Powell  juitice,  regularly  an  attorney  can- 
not plead  mifnomer  in  his  client,  but  the  defendant  muff  plead  it 
himfelf,  becaufe  the  attorney  is  eftopped  by  his  warrant,  to  fay 
that  the  defendant  had  any  other  name,  than  that  by  which  he 
gave  him  his  warrant  of  attorney.  And  therefore  in  this  cafe  the 
plea  being  by  attorney  is  ill.  But  by  leave  of  the  court  he  might 
have  a  fpecial  warrant  of  attorney,  and  then  the  attorney  fhall  not 
be  eftopped.  Long  5  Rdw.  4.  108.  And  in  cafe  of  corporations 
the  court  ought  to  allow  attornies  to  plead  mifnomer  by  fpecial 
warrant,  becaufe  the  corporation  cannot  appear  in  perfon.  And  in 
8  'Ed%v.  4.  9.  it  is  agreed,  that  there  might  be  a  fpecial  warrant  in 
cafe  of  a  particular  perfon.  But  in  this  cafe  it  muft  be  intended 
a  general  warrant,  and  fo  the  attorney  was  eftopped.  And  the 
fpecial  ftiperfedeas  fignifies  nothing  as  to  the  attorney,  but  prevented 
the  eftoppel  to  th.e  defend:'.nt  himfelf.  But  there  are  fome  mif- 
nomen,  which  attornies  may  plead,  which  are  not  contrary  to 
their  warrants.  As  2  Hen.  6.  11.  an  aftion  was  brought  againft 
the  late  wife  of  y.  S.  the  attorney  faid  his  client  was  a  countefs  j 
and  it  was  agreed  that  the  attorney  might  give  his  client  the  addi- 
tion, becaufe  it  was  not  contrary  to  his  warrant.  And  the  cafe  in 
RaJIall  108.  which  mifled  the  defendant,  with  this  difference, 
might  be  good  in  law  ;  for  the  action  is  brought  againft  J.  S.  of 
Dale 'f  the  attorney   feys,  that  there  are  two  Daks,  Upper  Dale 

and 
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and  Nether  Dale,    and    no  fuch   town  as  Dale  without  addition, 

and  this  was  good,  becaufe  it  was   not   contrary   to   his  warrant, 

but  is  the  Tame  Dale  with  an  addition.      But  Trehy  chief  juflice 

was  of  opinion,  that  mifnomer  could  not  be  pleaded  by  attorney, 

becaufe  the  attorney  is  eftopped  by  his  warrant.     2  Hen.   6.   11. 

And  he  relied  upon  Fitzh.   Nat.  Br.   27.  a.  as  exprefs  in  point, 

where  it  is  faid,  that  he  who  pleads  a  mifnomer,   fliall  not  appear 

by  attorney  ;  and  he  had  never  feen  a  precedent  to  the  contrary. 

That  the  firft  entry  is  in  Ajlon's  placita  rediviva,  which  he  did 

not  regard,  becaufe  he  fuppofed  it  paffed  Jub  filentio.     And  as  to 

the  fpecial  warrant  of  attorney  he  doubted  much  of  it.      And  it 

feemed  to  him,  that  there  was  no  neceflity  for  a   corporation  to 

plead  a  mifnomer   by  attorney;    for  if  judgment  be  given  againft-^'^'^S'^^"'*- 

them  by  a  wrong  name,  the  judgment  will  be  void  ;    and  there  fatio'n^byT*' 

was  no  fpecial  warrant  in  Rajlall,  therefore  it  feemed  to  him,  that«ro"g  name 

luch  fpecial  warrant  could  not  be  granted.     But  they  all  agreed, "  ^°"^' 

that  the  plea  in  the  principal  cafe  was  ill  for  the  reafons  aforefaid. 

And  therefore  judgment,  quod  d>fendem  refpondeat  ulteriiis.     Like  Strange  v. 

judgment    was    given    this   term    between  Strange    and   Reynolds,  R«ynoi>ls. 

where  the  defendant  pleaded  mifnomer  by  attorney  for  the  £me 

reafon.     And  between  Biirdett  and  Cupper,  Hi  I.   8  Gf  9  IViil.   3.Burdrtt/, 

C.  B.  Cupper. 

Jones  verf.  Axcn. 

DEBT  upon  bond.     The  defendant  pleads  the  ftatutes  for  dif-  22  &  23  Car. 
charge  of  poor  prifoners,  and  fo  demanded  judgment  if  the^'vy^i-M 
plaintiff   fliall    have  execution   againft  his  body,   houiholJ  goods,  ft.  2.  c.  15. 
wearing  apparel,  or  tools  of  his  trade.     The  plaintiff  demurs.     The 
firft  exception  to  the  plea  was,  that  the  flatute  is  mifrecited,    be- 
caufe it  is  pleaded  to  be  made  the  22  Car.  2.  but  the  printed  book 
is  22  &  23  Car.  2.     But  to  this  fcrjeant  Levi?iz  anfwered,  and  it 
was  agreed  by  the  court,  that  the  fcflion  extends  into  both  years, 
but  it  commenced  the  24  October  22  Car.  2.  and  all  adls  made  re- AUaSs  relate 
fer  to  the  firft  day  of  the  feffion,  unlefs  it  be  otherwife  provided 'o '''^  ^^'■''^  ^i^y 
by  the  adt.     So  that  this  is  an  a(5t  of  22  Car.  2.  and  the  printed  f„|'^^f' [' be"' 
book  is  falfe.     2.  Exc.  It  is  not  faid,  that  notice  was  given  to  theotherwife 
plaintiff,  to  appear  at  the  fefTions ;  but  it  is  faid,  that  notice  was  P^o^'^^d  by 
given   to  Thomas  Jo77es,  but  not  to  Thomas  Jones  the   plaintiff,  or 
fraediB.    fo   that    the   court  will  intend,    that  it  was  not  to  the 
plaintiff,  but  to  another  perlon.     But  to  this  it  was  anfwered,  and 
agreed  by  the  court,  that  if  it  had  been  faid  ciiidam  Thomae  Jones, 
there  the  court  would  have  intended  another  perfon,  becaufe  qiii-^-''"'J- ''''^^^ 
dam  is  the  fame  with  alius ;  but  fince  it  is  Thomae  Jones  generally, 
the  court  will  intend,  that  it  is  the  fame  Thomas  Jones,  of  whom 

mention 


,ni- 
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mention  was   made  before,     3.  Exc.  was,  That  it  is  faid,  that  the 

defendant  was  not  imprifoned  for  100/.  but  it  is  not  faid,  that  he 

was  not  imprifoned  fur  a  fine,  therefore  he  might  he  imprifoned 

How  an  ex-    f^^  ^  £j^g^  ^,^^  jl-j^j-,  |-,g  jg  ^^^  difchargeable  by  the  aft.     Sed  imi 

a^'tou^htto  olhcatur.  For, />^rTr t'/^_y  chief  juftice,  the  difference  is,  that  where 
be  pleaded,  an  exception  is  incorporated  in  the  body  of  the  claufe,  he  who 
Plowd.  410,  pleads  the  claufe,  ought  alfo  to  plead  the  cx'ception  ;  but  when 
Dkriovb.  there  is  a  claufe  for  the  benefit  of  the  pleader,  and  afterwards  fol- 
P  7.  lows  a  provifo  which  is  againft  him,  he  fhall  plead  the  claufe,  and 

2  Jo.  ;o.       leave  it  to  the  adverfary  to  fliew  the  provifo.     Therefore  this  pro- 
Hob  227.    '  vifo  in  the  prefent  aft,  being  diflinft,   ought  to  be  fhewn  by  the 
TO  Rep. Cane' plaintiff.      4.  Exc.    It  is  a  private  aft,    and  ought  to  have  been 
sid°"'4.         pleaded  at  large,  for  it  docs  not  concern  all  poor  prifoners,  but  on- 
Bro.  Plead-     ly  thofe  who  wcre  imprifoned  at  that  time.     But  it  feemed  to  the 
ings,  pi.  164.  court,  that  it  fliall  be  conflrued  a  publick   aft.     i.  Becaufe  all  the 
""  &  23  Car.  people  of  J^nglmid  may  be  concerned  as  creditors  to  thefe  poor  pri- 
pubiick  aft.    foners.     2 .  It  is  an  aft  of  charity,  and  therefore  ought  to  have  a 
more  candid  interpretation.     3.  It  is  an  aft  too  long  and  difficult 
to  be  pleaded  at  large,  fo  that  it  would  put  thefe  poor  people  to  a 
greater  expenfe  than  they  can  bear,  to  plead  it  fpecially.     And  per 
Treby  chief  juftice,  if  the  aft  concerning  the  bifliops  were  to  be  ad- 
judgment ge-ju^^ged  now,  it  would  be  adjudged  a  general  aft.       But,  per  curi- 
neral  with       am,  in  this  cafe  the  plaintiff  muft  have  a  general  judgnient  at  pre- 
cs^ct  executio,  ^^^^^  ^-^^  ^^^,^  cxeciitio  as  to  the  body,  bf^.  of  the  defendant  j  or 
otherwife  the  plaintiff  may  be  bound  by  rule  of  court,  not  to  fue 
execution  againfl  his  body,  ^c. 

Serle  verf.  Darford. 

S.  C.  zLutw.  '  I  ^Refpafs,  for  trefpafs,  affault,  battery  and  wounding  at  Ha^ 
'435-  \_     merton  in  Norfolk.     The  defendant  pleads   quoad  the  ^'/  et 

Mo.  350.'  armh  and  wounding,  not  guilty;  and  as  to  the  refidue  of  the  tref- 
pafs, the  defendant  pleads,  that  he  was  poffeffed  of  a  clofe  at  T.  in 
the  fame  county,  and  that  the  plaintiff  en tred  into  the  clofe  with 
a  great  number  of  horfes,  and  turned  up  the  foil,  that  the  defendant 
requefled  the  plaintiff  to  quit  the  land ;  that  the  plaintiff  refufed, 
upon  which  the  defendant  molliter  manm  impoj'uit  upon  the  plain- 
tiff to  maintain  his  poffeffion,  which  is  the  affault,  ^c.  and  he 
traverfes  the  affault,  Gfc,  at  Hamerton.  The  plaintiff  replies,  and 
claims  a  way  over  the  clofe  to  T.  by  prefcription,  and  that  the  de- 
fendant adtunc  et  ibidem  broke  the  plaintiff's  head,  abfqiie  hoc  quod 
defendem  molliter  manus  impofuit  modo  et  forma  proiit,  &c.  The 
defendant  demurs.  And  ferjeant  Wright  took  exception  to  the  re- 
jplication,  that  there  is  here  a  traverfe  upon  a  traverfe,  which  can- 
2  not 
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not  be.     Sed  iwji  allocatur.     For  per  curia?}i,  where  the  firfl:  ir^-'Ttiyetk  mzy 
verfe  is  taken  to  the  material  point,  there  a  traverfe  cannot  be  ta-  ^l,^^\  ^^^^^ 
ken  upon  a  traverfe.     But  where  the  firfl  is  not  to  the  material  the  firii  is  im- 
point,  there  a  fecond  traverfe  may  be  taken  ;  and  in  fuch  tranfitory  ^^'^'"'' 
aftions  there  may  be  a  traverfe  upon  a  traverfe.     Co.  Li.  2^2.  b. 
3  Cro.  99.     Ingkbath  v.  yofies.  407.  Bateniafi  v.   Spriug.     Then 
JrHght  fcrjeant  took  another  exception,  that  the  replication  was  a 
departure  from  the  declaration,  for  the  declaration  is  of  an  alTault, 
&c.  at  H.  and  the  replication  admits  that  it  was  at  T.     And  he  1^ '^^  P'^.'""'"' 

r  in  a  tranlitoiy 

Cited    I    Hen.    6.  63.      Bro.    Departure    13,    14.      7   He?2.   6.  4.  adion  in  his 
8  Hen.  4.   16.     Girdlcr  ferjeant  e  contra.     That  it  is  a  tranfitory  replication  va- 
aclion,  and  if  the  defendant  makes  it  local  by  his  plea,  the  plain-  ,7n,e  o™ 'j'fcg 
tift'may  anfwer  the  plea,  and  it  will  be  no  departure.     And  he  in  his  decla- 
cited  Trin.  13  Car.  2.  C.  B.  Rot.  795.     Taylor  v.  Gabctus.     Tref- ^»J'°J^^'  '^^^^^ 
pafs   by  executor,    de   bonis  afportatis  in  vita  te/iatcris  apud  Eajl  ,  ' 

Retford  in  Nottinghani}l:ire ;   the  defendant  pleaded   that  A.    waSbetuj^'^' 
feifed  of  a  place  called  in  North  H.  in  the  fame  coun- .^c*  75. 

ty,  and  made  a  leafe  thereof  to  the  defendant,  by  virtue  of  which 
he  entred,  and  as  leffee  he  juftified  the  taking  of  the  goods  as  da- 
mage feafant,  and  traverfes  the  taking  ^^t  Eajl  R.     The  plaintiff 
replies,   that  before  A.  was  feifed  of  that  place,  &c.  in  fee,  y.  5. 
was  feifed  of  the  place,  &c.  in  fee,   and  leafed  to  the  plaintiff's 
tcfliator,  who  entred  and  put  in  his  goods,  that  the  defendant  of 
his  own  wrong  took  them,   abfque  hoc  that  A.  was  feifed  in  fee 
prout ;   the  defendant  demurred,  fuppofing  this  to  be  a  departure, 
but  judgment   was   given    for    the  plaintiff  for    the   reafon  afore- 
faid.     Trin.  23  Car.  i.   B.  R.    Rot.    517.     Rogers   verf.  AJ.bdoivn. 
Paf.  3  Car.  i.   P..  R.  Rot.  933.   Hil.   I  Car.  i.   B.  R.  Rot.  yob. 
Trin.    I   Will.  &  Mar.  B.  R.  Rot.  641.  all  cafes   in  point.      And 
of  this  opinion  was  the  whole  court.     For  in  tranfitory  acflions  the 
plaintiff  lias  liberty  to  lay  them  where  he  pleafes,  and  if  the  defen- 
dant makes  it  local  by  his  plea,  the  plaintiff  may  vary  in  his  repli- 
cation, either  in  time  or  place.     And  Pcivell  juftice  cited    i  Kcb.  See  Cro  Car. 
566,  ^y^.     Lee  V.  Raines.     And  (by  him)  the  cafe  of  T^jy/cr  and  "^' 
G^/v/w  is  exprefs  in  point.     But  (by  him)   in  this  cafe  the  ph'm- ^'^ '"J'"''" /"" 
tiff  might  alfo  have  replied,  de  fon  tort  dernefnc,  becaufe  the  title  p^^^^'^lj^ig/'^ 
of  the  land  did  not  come  in  cpeflion.     Judgment  for  the  plaintiff. 

Nevill  verf.  Packman. 

TRefpafs,    quare  claufum  fuum  f regit  vocatum  Horn-hill  apud^-  C.  Luiw. 
pa  roc  hi  am  de  R.  et  her  bam  pedibiis  a  tn  bid  an  do  confiimpjit  et  ''''^^" 
aliam  herbam  cum  averiis  depaflus  Juit  nec7ioh  oves  ip/ius  the  plain- 
tiff ibidem  iiuper  ini)entas  abfque  rationabili  caufa  figavit  ccpit  et 
imparcavlt^  per  quod  the  (heep  were  damnified,  ^c.     The  ilcfcn- 

I  i  dant 
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dant  pleads  not  guilty  to  all  but  the  taking  and  impounding  of  the 

flieep;  and  as  to  that,  he  juftifies,  that  he  was  feifed  in  fee  of 

a  place  called  Orchards  in  R.  and  took,  the  flieep  there  damage  fea- 

fant,  &c.  cbfque  hoc  that  he  took  and  impounded  them  in  claiifo 

praediclo  vocato  Horn-hill  imdo  et  forma  as  the  plaintiff  has  declared. 

Traverfeof    The   plaintiff  demurs  fpecially.     And  adjudged  for  the  plaintiff, 

matter  not  al- [jecaufe  the  traverfe  is  ill.     For  he  traverfes  matter  not  alleged; 

upo^n  fpecial   f<^^  ^'^*^  plaintiff  docs  not  fay,  that  the  defendant  took  the  fheep 

demurrer.      in  the  clofe  Called  Horn-hill^  but  he  fays  ibidem  inventas,  which 

Doa.  placit.   jyid^'ijf  j-efers  to  the  parifli  and  not  to  the  clofe.      i.  Becaufe  Horn- 

^'  '  /'///  was  the  plaintiff's  foil,  and  then  the  defendant  could  not  im- 

Ihidtmttkts   pound  the  plaintiff's  cattle  in  the  plaintiff's  foil.     2.  Ibidem  is  al- 

aKyays  to  the  ^^^yg  referred  to  the  ville,   to  the  end  that  the  ve?nte  may  come 

from  thence,  for  no  ve?me  can  come  out  of  a  clofe.     But  it  feem- 

ed  to  the  court  that  tliis  was  an  idle  traverfe,  and  had   been  fur- 

plufage  upon  a  general  demurrer ;  but  being  here  upon  a  fpecial 

demurrer,  it  vitiates  the   plea.     And  therefore  judgment  for    the 

plaintiff. 

Allen  verf.   Harris. 

S.  C.  Lutw.  ''TROVER  for  a  waflcoat.  The  defendant  pleads,  that  the 
'537-  -*■    plaintiff,  in  confideration  that  the  defendant  at  the  fpecial  in- 

b^e'^Ta'ded'br  ^^"'^^  of  the  plaintiff  affumed  to  pay  to  the  plaintiff  20  i.  agreed  to 
fore  execu-  difcharge  the  defendant  of  this  trover,  &c.  and  lays  mutual  pro- 
t\m,  contra  ai xxnits  to  perform,  &c.  The  plaintiff  demurs.  Girdler  ferjeant 
i^RrAbr!'  ^O"*  ^^^^  defendant.  The  old  rule  was,  that  an  accord  with  fatif- 
129.  fadion  ought  to  be  pleaded  executed,  that  the  plaintiff  might  be 

Bro.  Accord,  f^-e  of  fomething  for  his  damages;   but  an  arbitrement  may   be 
Dierjqo.      pleaded  without  performance,   becaufe  the  parties  may  have  reci- 
7v     '         procal  remedies.     Then  it  being  now  fettled,  that  tlie  parties  may 
Ray-  4^'o-      have  adlions  upon  mutual  promifes,  this  accord  may  be  pleaded, 
though  not  executed,   becaufe  each   party  may  have  his  remedy. 
2  "Jones  158-    Ray m.  4.^0.    Cafe  v.  Barber.    2  Jones  168.    JVick- 
ham  verf.  Taylor.     Sed  non  allocatur.     For,  per  curiam,   if  arbitre- 
ment be  pleaded  with  mutual  promifes  to  perform  it,  though  the 
Doft.  p.acit.  porty  has  not  performed  his  part,  who  brings  the  aflion,   yet  he 
^'  ihall  maintain  his  adlion  ;  becaufe  an   arbitrement  is  like  a  judg- 

ment, and  the  party  may  have  his  remedy  upon  it.  But  upon  ac- 
cord no  remedy  lies.  And  the  books  are  fo  numerous,  that  an 
accord  ought  to  be  executed,  that  it  is  now  impoffible  to  overthrow 
all  the  books.  But  if  it  had  been  a  new  point,  it  might  be  wor- 
thy of  confideration.  Judgment  for  the  plaintiff.  See  15  Hen.  6. 
Accord  I.  3  Cro.  304.  Baljlon  vcrf.  Baxter.  Hil.  7  Edw.  4.  p,  6. 
Stile  245,  252. 

Robinfon 
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Robinfon  "verf,  Godfalve. 

OPON  motion  for  a  prohibition  to  ftay  a  fuit  In  the  bifliop's  ffaman 
eourt,  upon  fuggeftion  that  the  party  lived  within  a  pecu- ''*''"^J"^^^^,^ 
liar  archdeaconry.     Refolved,  per  curiam^  Where  the  archdeacon  deaconry  be 
has  a  peculiar  jurifdidlion,  he  is  totally  exempt  from  the  power  of '""«'' '",  '*>= 
the    bidiop,  and  the  bKhop  cannot  enter  there    and   hold   court.  ^'p^°^'J°°"' 
And  in  fuch  cafe  if  the  party  who  lives    within  the  peculiar  be  (hail  be 
fued  in  the  bifliop's  court,  a  prohibition  fliall  be  granted.     For  theS''""'^'^- 
ftatute  intends,  that  no  fuit  (hall  h^  per  fait im.     But  if  the  arch-^'^Jj-^^'f^- 
deacon  is  not  a  peculiar,  then  the  birtiop  and  he  have  concurrent  skin.  589.' 
jiirifdidtion,  and  the  party  may  commence  his  fuit,  either  in  the  6  Mod.  308. 
"archdeacon's   court  or  the  bilhop's,  and  he  has  eledlion   to  chufe  |' ^'j*  1\-, 
which  he  pleafes.     And  if  he  comm.ence  in  the  bifhop's  court,  no  ;  Mod.  451.' 
prohibition  fliall  be  granted;  for  if  it  fliould,  it  would  confine  the  ^^"^Ij.  iio. 
biOiop's  court  to  determine  nothing  but  appeals,  and  render  it  in-  Godolph.^' 
capable  of  having  any  caufes  originally  commenced  there.  Rep.  119. 

Ro.  Rep.  329^ 

Bedam  verf.  Clerkfon. 

DEBT  upon  bond  dated  the   fifth   of  April  4  TFill  ^  Mar. 
conditioned,  that  if  the  defendant  fhould  perform  the  award 
of  y.  S.  of  all  adlions  and  demands,  ita  quod  the  award  be  made 
and   ready  to  be  delivered  by  three  of  clock  po/l  meridiem   6  April 
(which  was  the  next  day)  that  then,  &c.     The  defendant  pleads, 
that  y.  S.  milium  fecit  arhitrium  de  praemijjis  ante  tertiam  horam 
praediB.  diei   in  conditione  praedicia  fpecijicat' .     The   plaintiff  re- 
plies, and  ihevi^s  that  7-  S.  made  an  av/ard  after  the  entring  into 
the  bond,  et  ante  tertiam  horam  praediB.  diei  po/l  vieridieni,  viz. 
imdecima  hora,  that  the  defendant  Ihould  pay  to  W.  the  plaintiff's 
follicitor,  28.?.  and  that  the  defendant  Hiould  nay  to  the   plaintiff  Ro.  .Abr.  349. 
upon  the  14th  oi  April  8/.  and  that  he  Oiould  deliver  to  the  plain-  2^°-  -^'''''• 
tiff  quoddam  fcriptum    ohligatorium,    -ocl   qiiandani    billain    obllga-  ^ 
toriam,  quod  prius  habuifj'et,  quodque  adtunc  alteruter  eorundem  fa~ 
ceret  alterutri   eorum  ^enerales   rclaxtioncs,  £rc.     and    then    affi-ins 
for  breach,  that  the  defendant  did  not  pay  to  the  plaintiff  the  8  /. 
The  defendant  demurs.     Serjeant  Birch  for  the  defendant  argued, 
that  the  award  is  not  good.     For  the  award  to  pay  285.  to  //'I  Award  to  pay 
who  is  a  ftran^er,  is  ill,  except  in  fomc  cafes,  where  it  appears  that  "^''''^^''oa 

-     •      r  7  I    •       •«->     1  r  ^■  r  1  •  i         i   •  ltran"er   IS  ill, 

It  is  tor  the  piaintirr  s  benent,  or  to  dilcharge  money  owmg  by  bun;  „niefs  it  be  to 
but  nothing  of  that  appears  in  this  cafe,  and  therefore  as  to  that  the  diicharge  a- 
award  is  ill.     ^od  curia  concejjit.     2.  Exc.  Tiie  award  is,  that  the^^^^j;  ^^/'^^^ 

3  defendant  of  (he  panics. 
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Award  to  de- (lefendant  fliould  deliver  to  the  plaintiff"  cuoddam  ja-iptum,  ^c. 
'^f'np^um'^\\\  which  is  altogether  uncertain,  for  it  does  not  fay  of  what  fum  the 
for  ihe  I'jncer-bond  was,  Hor  of  vvhat  penalty,  nor  of  whom  it  was  obtained,  and 
tainty.  therefore  it   is  void  for  the  uncertainty  in  that  refped ;  quod  curia 

concrjjit.     Then  he  argued,  that  it  was  an  award  but  of  one   fide, 
and  confequently  ill ;    for  the  releafes   cannot  be  performed  until 
the  bond  be  delivered  to  the  plaintiff,  which  can  never  be,  becaufe 
it  is  uncertain  what  bond  is  meant,  and  the  releafes  cannot  be  exe- 
cuted till  the  bond  is  delivered  to  the  plaintiff,  for  the  words  of  the 
award  are,  that  the  defendant  Ihould  deliver  to  the  plaintiff  quoddam 
fcriptum    obligatorium,    &c.    quodqne   adtiinc    they   fhould    execute 
"general  releafes  on   both  fides.     Now  the  adtunc  Hiews,   that  the 
releafes  fliould  not  be  executed,  until  the  bop.d  fliouId  be  delivered 
to  the  plaintiff.     So  that  the  arbitrator  has  awarded,  that  the  de- 
fendant fliould  pay  to  the  plaintiff  8  /.  which  Is   all  of  the  award 
that  is  oTQod,  and  lb  it  is  an  award  of  one  fide.     Scd  iion  aUocatur. 
Expofition  of  For /)t7-  curiam^  the  adtunc  refers  to  the    14th  ol  April,  and   not 
fentences.       jq  jj^g  delivery  of  the  bond  to  the   plaintiff;  fo  that  the  award  is 
mutual  enough,  for  when  the  defendant  has  paid  the  8/.  he  may 
.Alterutcr.       demand  a  general  releafe.     4  Exc.  That  altcruter  is  uncertain,  viz. 
one  of  the  two.     But  per  curiam,  it  is  as  good  a  word  as  one  can 
ufe.      Wright   ferjeant   for   the    plaintiff  took  exception,  that   the 
plea  was  ill.     For  the  defendant  pleads,  that  the  arbitrator  made 
no  award  ante  tertiam  horain   praedici'  diei ;  now   there  are    two 
third  hours,  and  perhaps  the  award  was  not  made  before  the  firft 
third  hour,    and  yet  it  might  be  made  before  the  third  hour  pojl 
jneridietn ;    and  therefore  the  defendant  ought    to  have    faid,  ante 
tertiam  hcram  praedicli  diei  poJl  meridiem,  for  want  of  whicii  fojl 
meridiem  the  plea  is  ill.     And  per  curiam,  this  had  been  ill,  if  the 
Replication     plaintiff  had  demurred  for  it ;  but  now  it  feemed  to  them,  that  the 
makes  a  vi-    replication  had  made  it  good.     But  becaufe  the  award  was  mutual 
good.^'^^       enough,  and  a  good  breach  afligned,  judgment  for  the  pbintiif. 

Trench  executor  of  Squire  verf.  TrcAvin. 

Incafeofre-  /'"^Oveuant  upon  articles  of  agreement  between  the  teftator  Squire 
ciprocai  cove-  \^^  and  the  defendant,  by  which  it  was  covenanted  and  agreed 
play'may  between  them,  that  Squire  fliould  afTi^n  to  the  defendant  his  in- 
have  iiis  tcrcft  in  a  houle,  Off.  and  that  the  defendant  fliould  pay  to  Squire 
f^'bas' ''ef°'^3^^^-  ^^^^  plaintiff  afligns  for  breach,  that  the  defendant  has  not 
formed  his  paid  the -:;o /.  G'^".  The  defendant  pleads,  ihzl  Squire  did  not  af- 
parc.  liffn  his  intercfl:  in  the  houfe  to  the  defendant.     The  plaintiff  de- 

Keb,  178.  niurs.  And  adjudged  for  him,  becaufe  thefe  are  mutual  and  inde- 
'^s^uT'^ioS  pf^ndant  covenants,  and  the  parties  may  have  reciprocal  adlions ; 
s  Mod.  29+.  and  therefore  the  plaintiff  may  bring  his  adion  before  the  affign- 

nicnt 


Mich.  Term  8  Will.  3.  125 

ment  of  the  houfe.     And  the  defendant  has  a  remedy  after,  if  the  Sheffield  v. 
other  party  does  not  perform  his  part.  ^'^'^^'  ^'^^^^ 

Covenant437. 

p  ;• 
Green  and  fifteen  others  againjl  Pope. 

Intr.  HiL  7  TVill  3.     C.  B,     Rot.  307. 

GReen  and  fifteen  others  bring  an  adlion  upon  their  cafe  againft  S.  a  3  Lev. 
the  defendant,  for  having  made  a  falfe  return  to  a  mmdamns  J^S- 
to  him  direded.     The  plaintiffs  in  their  declaration  fhew  the  adl 
I  Will.  &  Mar.  Jl.  I.  cap.  18.  which  exempts  the  proteftant  dif- iWm.&Mar. 
fenters  from  the  penalties  of  divers  former  a61:s,  if  they  take  the  **• '-^^^P-  '*■ 
oaths  and  fubfcribe  the  declaration  there  mentioned  ;  and  by  that 
adt  it  is  enadled,  that  no  meeting  by  proteftant  diffenters  for  reli- 
gious worlhip  fliall  be  allowed,  until  the  place  for  the  meeting  be 
certified  unto  the  bifliop  of  the  diocefe,  or  the  archdeacon,  or  to 
the  juftices  of  peace  at  the  general  quarter-fefiions,  and  regiftred  or 
recorded  there  refpedlively,  and  a  certificate  thereof  given  without 
fee,   ^c.   and  the  plaintiff  fhews,   that  they  were  proteftant  dif- 
fenters, and  had  taken  the  oaths,  and  fubfcribed  the  declaration, 
according  to  the  aft ;  and  that  in  the  parifti  of  Hitidley,  at  a  town 
called  D.  within  the  diocefe  of  Cbejler,  the  plaintiffs  had  appointed 
a  place  called  'The  chapel  for  their  religious  worfhip,  and  that  they 
had  authority  to  do  fo  ;   that  Green  one  of  the  plaintiffs  made  a 
certificate  of  their  appointment  of  this  place  to  the  birtiop  o(  Cbejler^ 
and  delivered  it  to  Pope  the  defendant,  being  regifter  to  the  biOiop, 
to  regifter  it  as  he  ought ;  that  the  defendant  Pope  refufed  to  re-  ManJamut 
eifter  it  -,  upon  which  the  plaintiffs  were  driven  to  fue  a  matidamus  ^'^^^^'^,  J" 

o  '       X  1   ^  the   TCP  I  Iter 

out  of  the  King's  Bench,  direfted  to  the  defendant,  commanding  ©f  a  biihop, 
him  to  regifter  the  certificate;  but  that  the  defendant  notwith- <:o"imanding 
ftanding  did  not  regifter  it,   but  made  return  to  the  mandamus ;  'V"' '°  "^^l"'" 

p  o     _  '  »  the  cert;ncate 

that  Hindley  was  an  antient  populous  village,  diftant  one  mile  from  of  a  place  for 
the  parifti  church,  and  for  thefe  forty  years  laft  paft  this  place  called  ni°e''ng  of 
The  chapel  had  been,   and  yet  is,   a  chapel  of  eafe,   and  indovved  cording^  to 
with  50/.  per  annum,   and  had  a  minifter  appointed  to  officiate  j  iWiU.&Mar 
and  that  there  were  fevcral  places  within  the  parilh  already  appointed  '^-  '•  "?■  '^' 
for   diffenters   for  religious   worHiip,    &c.    all    which    return   the 
plaintiffs  aver  to  be  falfe ;  and  for  this  falfe  return  they  bring  this 
a(ftion.     The  defendants  plead,  that  the  return  to  the  mandatnus 
was   true,    and  aver  every  particular   of  this   return,    &c.      The 
plaintiffs  demur.     And,   i.  it  was  refolved,  that  this  plea  was  bad, 
becaufe  it  amounts  but  to  the  general  iffue,  it  being  all  meer  matter  General  iffue. 
of  fadt,  and  having  no  intermixture  of  law.     Then  Birch  ferjeant 
for  the  defendant  argued,  that  judgment  ought  to  be  given  for  him, 
J.  Becaufe  it  is  faid  in  the  declaration  that  the  plaintiffs  appointed 

K  k  the 
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the  place,  but  the  aft  gives  no  dircdion,  who  (liail  have  authority 
to  appoint  the  place ;  and  therefore  it  oi-.ght  rather  to  be  done  by 
the  preacher,  or  otherwife  with  the  confcnt  of  the  whole  meeting. 
2.  They  have  no  authority  to  appoint  a  chapel,  but  this  place  in 
the  declaration  they  call  a  chapel.  But  to  this  the  court  anfwered, 
A  field  may  that  a  field  or  tavern  may  be  called  T^he  chapel.  3.  They  fliould 
be  called  Tie  ^^^^  fliewn,  by  whom  this  appointment  was  made,  as  by  the  dif- 
fenters  inhabitants  within  fuch  a  town,  &c.  but  it  is  lb  general 
Jiere,  that  it  may  be  by  all  the  diflenters  in  England,  Then  if  it 
is  no  good  appointment,  the  whole  will  fail ;  for  then  there  will 
be  no  certificate ;  if  no  certificate,  no  regiftring  :  if  no  caufe  to 
regifter,  the  refufal  was  no  ground  for  a  })ianJamus ;  if  no  mandu'- 
tiiiis,  then  there  can  be  no  flilfe  return.  4.  It  is  faid  that  the  cer- 
tificate was  made  by  Green  alone  ;  but  the  adt  gives  no  authority 
to  any  one  in  particular,  to  make  it.  But  per  T'reby,  the  ad  be- 
ing general,  any  of  them  may  well  certify.  5.  The  fiiandamtis  in 
this  cafe  was  not  grantable,  for  there  was  here  no  diflurbance  of  a 
freehold,  nor  office  of  truft,  but  a  thing  meerly  ecclefiaftical. 
Mandamus ^  And  if  a  man  has  a  feat  in  a  church,  and  is  hindred  of  the  injoy- 
wi    not  le    ,-j;,£,-,j.    ,-)g  mandamus  lies  ;  and  as  to  the  plaintiffs  this  was  in  nature 

tor  injoyment  '  111-        i-rL-  1 

of"  a  (eat  in  the  of  a  church.     But  to  all  thele  objections  the  court  gave  one  general 
church.  anfwer,    that  this  adtion   was  brought  for  the  falfe  return   to  the 

mandamus,   and  therefore  all   the   refl:  is   but  inducement.      And 
therefore  whether  a  viaiidainus  will  lie  or  not,    is  not  now  before 
the  court,  but  it  mufl  be  taken  pro  confcjjo,  that  a  mandamus  was 
granted,  and   the  defendant  made  a  falfc  return.      The  principal 
point  therefore  of  the  cafe  was,  whether  the  plaintiffs  can  join  in 
this  adion,  or  not  ?  And  this  was  feveral  times  argued  at  the  bar. 
Where  per-    And  the  defendants  council  argued,    that  they   could   not.      Be- 
fons  are  joint-  c^yfg  that  where  perfons  are  jointly  intituled  to  the  adion,  they 
an  aftion,      m^y  all  join  in  it,  fince  the  damages,   which  were  the  foundation 
-they  may  join;  of  it.  Were    joint.      Qo.  Car.  443,  437.     y  Hen.  6.  4.2.      i/\.  Hen. 
rdamt«6-^3.     Zi  'yijif-jl- ^9-     2A  Hen.  6.  12.  L  20.     35  Hen.  6.  ig. 
are  feveral.  But  where  pcrfons  are  feverally  damnified,  as  in  trefpafs,  &c.  there 

Trefpafs.  they  Cannot  join.  Therefore  if  vf.  and  B.  are  in  company,  and 
Cafe  for  C.  fays  of  them,  that  they  are  felons,  they  muft  fue  diflind  ac- 
^'■'"'^  ^'  tions,  and  cannot  join.  Dier  19.     And  upon  this  ground  is  F/'/zb. 

Nat.  Br,  76.  b.     Dier  351.     If  two  are  fued  in  the  fpiritual  court 
for  flander,  and  they  procure  a  prohibition,  and  the  plaintiff  in  the 
fpiritual  court  proceeds  afterwards,  yet  they  cannot  join  in  an  at- 
Several  alder-  tachment  upon  prohibition.     Bro.  Joinder  in  aSlion  30.     If  a  cor- 
nien  disfran-   poration  hy  ad  of  common  council  disfranchife  feveral  aldermen. 

chifed   cannot  J^  ■'...  ,  ,  ^      .     .      .  _  .  ' 

join  mmanJa-  they  cannot  ]oin  in  a  manaamus,  becaule  their  intereits  are  leveral. 

«""•  Now  in  this  cafe  the  damages  are  feveral,  for  fome  will  come  to 

this  meeting  lioufe,  and  others  not ;  then  they  only  v/ho  come, 
and  have  not  a  feat,  are  damnifiedj  and  not  they  who  abfent  them- 

felves. 
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ielves.     Befides  that,  if  A.  has  not  a  feat,  this  is  no  damage  to  B. 
and  fo  vice  verfa.      Then  the  damages  here  being  feveral,    the 
plaintiffs  ought  not  to  have  joined  in  this  adion.     But  it  was  ad- ^'^^'^«n  Jo'" '" 
judged  by  tlie  whole  court  upon  great  dehbcration,  that  the  plain- ^^'"^/^"^'i'^,; 
tiffs  might  well  join,  for  the  damages  in  this  cafe  were  joint ;  for  return'  fs 
they  all  jointly  fue  the  mandamus,  they  all  jointly  profecuted,  the  J:;^^'^'  ''*.*>' 
charges  were  all  joint,  and  thefe  are  the  damages  the  plaintiffs  fue  ]„" "cafe  fori L 
to  recover.     And  by  "Trehy  chief  juftice,   if  the  attorney  fues  the  fcl'e  return, 
plaintiffs  for  the  charges  of  the  fuit  of  the  ma?idamus ;  he  mufl  fue  sixteen  join  in 
them  jointly,  and  the  furvivors  are  liable.     And  tho'  it  was  ob-  '""'^  of  a  mar. 
ieded,    that  the  plaintiffs  had  no  need  to  join  in   the  fuit  of  the  fg"^^"/;  Jjj*;,^^" 
mandamus,   yet  (the  court  anfvvered)  fince  they  have  done  it,  the  lue  them  all 
charges  will  furvive.      And  by  Pcwf// juftice,    the  reafon  of  theJ'^'"''>' f'"' ^'i*^ 
tafe  where  two  join  in  prohibition,  Gff.  will  guide  this  cafe.     Now'^  ^'^^"' 
if  J.  libels  againft  B.  and  C.  for  tithes ;  B.  and  C  procure  a  pro-  .d'.  libels  jolnt- 
hibition  ;   afterwards  y^.   proceeds  in  the  fpiritual  court;  B.  andC'x  againft  B. 
lliall  join  in  the  attachment  upon  the  prohibition.     Ow.  i\.  -B^''- t"hes*^or^defa 
/«t''s  cafe.     So  (by  him)  A.   libels  againft  5.  and  C   for  defama- mation, ;?  and 
t!on,    and  they  fue   a   prohibition,    they   ftiall  join   in  attachment '^'- "^y  J*''" '" 
upon  it ;   and  it  is  no  objcdion  to  fay,    tliat  the  defamation  was  "contra^TA. 
feveral,   for  that  might  be  objeded   in  the  cafe  of  tithes,  and  yet  fues  feveral  li- 
thcre  they  ftiould  join.     See  8  AJjif.  p.  30.     But  if  A.  exhibits  fe-''^'^" 
veral  libels  againft  B.  and  C.  there  B.  and  C.  cannot  join  in  pro- 
hibition.     I  Leon.  2^6.  Ge7Tard  nj.  Sherri?7gton.     Teh.  129.  Sur- 
ges and  Dixon  i\  Afi'ton.     Noy  131.     But  the  whole  court  prin- 
<:ipally  relied  upon  a  cafe  adjudged  in  this  court,  Mich,  4  Will.  &  Church-war- 
Mar.   where  the   two    church- wardens  of  Chclfea  church,    being  ^^^^"^^"^j^."""**" 
elefted  by  the  parifli  by  cuftom,  went  to  Tiv  Bravipjlon  the  oift- bVampfton, 
ciai,  to  be  fworn  ;   Dr.  Brampjton  refufed  to  adminifter  the  oath  to  3  Lev.  362. 
them  ;  upon  wliich  tlicy  fucd  a  ?7wndan:us  direded  to  Dr.  Bram-i-)- 
fon,    to  command  him  to  adminifter  the  oaths  j    upon  which  he 
returned,  tliat  the  cuftom  was,  that  the  minifter  ftiould  name  one 
thurch-wardeii,   and  that  the  parifh  fliould  chufe  the  other ;   and 
bccaufe  that  the  parifli  had  eledcd  two,   he  did  not  know,  Vvhich 
of  th.em  he  ought  to  admit ;  they  brought  jointly  cafe  againft  Dr. 
Bratnpfion  for  this  falfe  return  ;  ,and  exception  was  taken,  that  the 
damages  were  feveral,  and  the  profits  of  the  ofiiccs  feveral ;  but  to 
this  it  was  anfwered,  that  the  adion  was  not  bror.glit,  to  recover 
damages  for  the  profits  of  the  office,  for  the  office  had   no  profits  ; 
but  it  was  brought,  to  recover  the  damages  and  charges  expended 
in  the  fuit  of  the  mandamus-,  and  for  this  reafon  it  was  adjudged, 
that  they  might  well  join;  which  does  not  dift"er  from   the  prin- 
cipal cafe.     But  to  make  a  diftindion  between  thefe  two  cafes,   it 
was  objeded,  that  the  church-wardens  might  well  join,    becaufe 
they  are  a  corporation  in  judgment  of  law,  and  mav  fue  for  goods 
^i  the  parilh,    which  are  taken  out  ai  their  poftlftion,    or  may 

have 
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have  trefpafs,   or  appeal  of  robbery,    for  the  goods  of  the  parifli. 
12  Hen.  7.  27.  which  diftinguiflies  them  from  this  cafe,    which 
was  of  common  perfons.     But  to  this  the  court  anfwered,   that 
cliurch-wardens  are  not  a  corporation,  till  they  are  admitted  ;  but 
this  viandamin  was  fued,   to  procure  admittance,   and  confequently 
Sixteen  fue  a  j-j^^j-j  they  were  not  a  corporation.     And  (per  curiam)  this  aftion 
ou'^ht'To 'join  's  not  brought,   only  to  recover  damages,   but  alfo  to  have  a  pe- 
in  iuing  a  pe-  rcmptory  mandatiius,  in  which  all  ought  to  join.     For  one  of  them 
remptory       cannot  havc  a  peremptory  mandannis,  where  fixteen  joined  in  the 
principal  mandaimis,  for  the  peremptory  mandamus  mult  purlue  the 
principal.     And  per  Treby  chief  juftice,   if  the  one  fues  an  atfhion 
for  a  falfe  return,   and  has  a  verdidl  for  him ;   and  the  other  fues 
an  adlion,   and  has  judgment  againft  him  :   the  court  will  be  in 
doubt,    whether  they  fliall  grant  a  peremptory  rnandamin  or  not. 
And  for  thefe  reafons  all  the  court  were  of  opinion,  that  the  plain- 
tiffs might  well  join.     And  therefore  judgment  was  given  for  the 
Mandamus      plaintiffs.     Upon  which  Pcmberton  ferieant  moved  in  B.  R.  for  a 

granted  in       r  r  i  i       ir-       ,      T^        i      i      •    i 

B.  R.  cafe  for  peremptory  mandamus ;  but  the  King  s  Bench  denied  to  grant  it  ; 
falfe  return  becaufc  the  peremptory  mandatnus  fays,  that  the  Return  is  falfe, 
^^J? 'will not /"""^^  <:o«//<;/^  nobis  per  recordum^  which  cannot  be  faid  here;  for 
grant  a  pe-  the  King's  Bench  cannot  take  judicial  notice  of  the  record  of  the 
remptory  common  pleas,  unlefs  it  come  before  them  by  courfe  of  law  ; 
"Taik^'rzg.  and  therefore  the  action  for  the  falfe  return  fliould  have  been 
Comb.  400.  brought  in  the  King's  Bench,  where  the  falfe  return  is,  if  the  party 
defigned  to  have  a  peremptory  mandamus. 


Brown  i;^r/^  Berry. 

Defendant       /^^  A  S  E.     The  defendant  pleads  in  this  manner,  et  praediB.  the 
toen!en"  no  ^-^  defendant  venit  et  petit  judicium  de  narratione  praediSIa,  be- 
original,  'and   caufe  he  faith,  that  he  was  a  prifoner  in  the  Fleet,  and  brought  to 
concludes  in  ^^iQ  bar  by  habeas  corpus,  and  charged  with  the  declaration,  et  ul- 
bar'andw' the  terius  pro  placito  dicit,  that  there  was  no  original  fued  againft  him, 
uriididion.     ideo  petit  judicium  quod  narratio  cajfettir,    et  quod  curia  cognofcere 
non  vdity  et  quod  querens  ab  aBione  fua  praediBa  praecludatur.     The 
plaintiff  demurs.     And  the  defendant  joins  in  demurrer,  and  con- 
cludes his  joinder  in  demurrer  in  the  fame  manner  as  he  had  con- 
cluded his  plea.     But  per  curiam,  though  where  a  plea  in  abatement 
is  pleaded  in  bar,  final  judgment  fhall  be  given ;  yet  in  this  cafe  the 
defendant  having  concluded  in  abatement,  bar,  and  to  the  jurifdiftion, 
it  fhall  be  taken  as  pleaded  in  abatement.     But  it  is  not  a  good  plea 
in  abatement,  and  therefore  refpondeat  uiterius  was  awarded.  j^ 

Dawlon 
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Dawfon  verf,  Howard. 

IN  ejedment  the  jury  was  charged  with  the  evidence,  and  after-  A  jury 
wards  the  lord  chief  baron  Ward,  being  judge  of  affife  at  C«^^- ^f^ J*|C,"'^'* 


cannot 
ned 
arc 


berland  where  it  was  tried,  upon  the  petition  and  confent  of  both  fworn 
parties  made  a  rule,  that  the  caufe  for  difficulty  Ihould  be  adjourned 
into  the  bench,  and  that  the  jurors  fhould  appear  in  bank  at  the 
day  of  tres  Mich,  fub  poena  50/.  to  give  their  verdi<3:  between  the 
parties,  Ji  jujliciarih  ita  placuerit.  And  Temherton  ferjeant  moved, 
that  this  fhould  be  made  a  rule  of  court.  But  denied,  becaufe 
the  judge  could  not  adjourn  the  jury,  after  they  were  fworn  and 
charged  with  the  evidence,  nor  could  inflid:  a  penalty  upon  the 
jurors. 

Scoles  verf.  Lowther. 

1  Owthcr  is  parfon  of  the  parifii  of  S'wilUngto?:,  and  Mr.  Scoles 
*-'  lives  in  Kippax  the  next  adjoining  parifli,  and  occupies  a  large 
parcel  of  arable  land  there,  and  has  forty  acres  of  meadow  and  pa- 
•fture  in  SwilUngtou,  and  four  acres  of  arable  land.  Lowther  libel- 
led in  the  fpiritual  court  of  York  againll  Scolci  for  tithes  of  the 
cattle  depaftured  in  Swillington.  Scoles  upon  a  fuggeflion,  that 
barren  cattle  kept  for  plowing  the  land,  and  cattle  for  the  pail  for 
the  ufe  of  the^  houfe,  ought  not  by  law  to  pay  tithes,  and  that  this 
cattle,  for  the  tithes  whereof  Lowther  now  libels.  Is  fuch,  moves 
for  a  prohibition.  And  it  was  granted  to  him  nifi,  &c.  And 
now  ferjeant  Pemberton,  upon  affidavit,  that  Scoles  carried  the 
milk  of  his  cattle  to  his  houfe  in  Kippax,  and  ufed  it  there,  and 
that  he  made  ufe  of  the  dry  cattle  for  ploughing  his  land  in  Kippax, 
moved  that  the  rule  might  be  difcharsied.     And  it  was  refolved  by  ^^''k  is  onW 

^    A' C  V,  A      ( 

the  whole  court,  that  the  defendant  Loisther  fliould  have  tithes  of    ,     '^f  ,?'■, 

,-.  ,  .    ,        -    .  ,  .  .-  tunes  whilit  it 

the  milk,     tor  though  JVrtgbt  lerjeant  objedted,    that  if  a  man  is  fpent  in  the 

have  arable  land  without  a  houfe,  he  is  intituled  to  be  difcharged '•""'^^     '^^^ 

of  the  tithes  of  the  milk,  which  maintains  the  fervants,  who  p!ov/ ^,3o!j 

the  land,  as  well  as  if  he  had  had  a  houfe,  in  which  the  milk  were 

fpent  J  yet  the  court  anfwercd,   i.  That  the  law  was  otherwife,  for 

it  is  of  the  fime  nature  with  wood  which  is  burnt  in  the  houfe, 

■which  is  exempt,  from  the  payment  of  tithes,  only  fo  long  as  it  is 

'burnt  in  the  houfe.     So  the  law  is  in  the  cafe  of  milk,  which  isTirhe  milk  it 

•onlv  difchareed  of  tithes  becaufe  it  is  ufed  in  the  houfe.     And  per  v^)'^^'^  ^'  ''"^ 

r  •    t         ■  1  -11     •  II  I  /•  parlonage  or 

■  atrtam,  ot  common  right  tithe  milk  is  payable  at  the  parfonage  or  vicaf»ge  houie 
vicaracre  houfe.     2.  As  to  the  tithes  for  the  aojftment  of  the  barren o'  comnion 
•cattle,  the  court  faid,  that  if  in  this  cafe  there  had  not  been  ^ny'jjjjj^'  , 

L  1  ■  ^r.\h\cco«iia.' 

Bur.h,  20. 
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arable  land  in  SiviUington,  it  is  without  doubt,  that  the  parFon 
Bunb.  3.  ought  to  have  had  tithes.  For  the  reafon  why  cattle  of  the  plough 
plo"eh°are'ex- *5  excufed  from  the  payment  of  tithes  is,  becaufe  they  are  imployed 
cufed  from  the  for  the  improvement  of  the  arable  land  in  the  fame  parifb,  by 
payment  of  ^hich  the  parfoH  has  better  tithes  of  the  arable  land;  but  here 
f'lea  that  they  i'l^t  reafou  fails,  for  the  parfon  of  Swillingtoji  has  no  tithes  of  the 
till  the  arable  land  IP.  Kippax.  In  the  fame  manner  where  a  man  has  wood  in 
^^"'^'  one  parilh,  and  arable  land  in  another  ;   if  he  makes  ufe  of  this 

'^°°^  T^T'^  wood  in  making  fenfes  for  his  arable  land,  yet  he  fliall  pay  tithes  to 
excufed  of'  the  patfou  wherc  the  wood  grows.  But  it  had  been  otherwife 
tithes.  if  it  had  been  the  fame  parilli.     The  fame  law,  where  the  wood 

grows  in  one  parifli,  and  is  fpent  in  the  owner's  houfe  in  another 
A.  has  lands  parifh.  Now  then  the  queftion  here  will  be,  whether  the  plow- 
in  the  paridies  jj-jg  Qf  thefe  four  acres  of  land  in  Swillington  will  excufe  this  cattle 
if  the^'cattle  ffom  the  payment  of  tithes  ?  And  pa-  curiam,  it  will  excufe  only 
plow  both  thofe  cattle  which  only  plow  that  land  of  the  four  acres,  and  not 
^'T^^  flfif''  thofe  which  plow  any  land  in  Kippax.  For  the  parfon  ought  to 
tithe.  hzv&  fomethliig  in  lieu  of  the  lofs  of  thofe  tithes,  which  can  only 

be  of  the  four  acres  in  Sivlllingtofz,  Then  Powell  juftice  took  ex- 
ception lo  the  ftiggeftion,  where  the  plaintiff  fuggefts,  that  this 
barren  cattle  plow  the  land,  &c.  but  does  not  fay,  per  quod  the 
'Vbenora  deci-  parfon  had  ubcriores  dccimas  in  another  place.  And  (by  him)  ube- 
,mae,  wiiat.  ^y^^^^  dcctmac  does  not  fignify  only,  that  the  parfon  will  have  bet- 
ter tithes  out  of  the  arable  land,  than  he  would  have  liad,  if  the 
cattle  had  not  plowed  it ;  but  it  fignifies,  that  he  will  have  fo 
much  more  tithes  (than  otherwife  he  would  have  had)  as  will 
fully  recompenfe  the  lofs  of  the  tithes  of  the  cattle  ;  or  it  will  (as 
he  txprcfled  it)  overweigh  that  lofs.  But  as  to  this  fignification  of 
nberiores  I'reby  chief  juftice  doubted  much.  But  in  the  principal 
cafe  a  prohibition  was  granted,  quoad  this  cattle,  which  only  plowed 
the  land  in  Swilliiigton.  And  as  to  the  reft,  Lowtker  had  liberty  to 
proceed  below. 

Wade  verf.  Baker  a?:d  Ccle. 
Intr.  HIL  7  JFiiL  3.     C.  B.     Rot.  44.7^ 

)  Abr.499.  "1^  Eplevin  of  twelve  cows  diftrained  by  the  defendants  at  a  place 

■  .db  143.     jTV  called  Hobarts   at  Peafon  Hall  in  Suffolk.     The   defendants 

>■  Jac.  55,  make  conufance  as  bailiffs  to  Daniel  Sanfo?i,  and  Ihew,    that  the 

eon  2j8    P^^*^^  where,  &c.  was  called  Hobarts,  and  was  cuftomary,  parcel 

ilement  to  of  the   mauor  of  Peafon  Hall,  held   by  copy  of  court  roll ;    that 

oi^p-     yoh?t  Brown  the  elder  was  feifed  in  fee  of  the  place  where,  &c. 

^  ,,j'[  held  at  the  will  of  the  lord,  according  to  the  cuftom  of  the  manor.; 

■r.      and  tliat  being  fo  feifed  he  died,  whereby  the  land  defcended  to 

4  •  John 
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^ohn  Browt:  his  (on  and  heir,  who  was  under  the  nge  of  fourteen 
years.;   that  within  this  manor  there  is,    and  time  whereof,    Zic. 
hath  been  a  cuflom,  that  if  tenant  in  fee  according  to  the 'cufloin 
of  the  manor  die  feifed  of  the  lands  held  at  tlie  will  of  the  lord, 
leaving  his  fon  under  the  age  of  fourteen  years,  that  then,  imme- 
diately after  the  death  of  fuch  tenant,   the  lord  of  the  manor  Ihall 
have  the  cuftody  of  the  land,  until  the  heir  come  to  the  age  of  four- 
teen ;  and  that  the  lord  himfelf,  or  by  his  fteward,  may  afljgn  to 
fuch  infant  a  guardian  for  thefe  lands  j  that  before  the  taking  of  this 
diftrefs  F.  was  feifed  of  the  manor  in  fee,  and  being  fo  feifed,  at  his 
court  of  his  faid  manor  the  23d  oi  May  1695  by  IVtlUain  Bates  his 
fleward  granted  by  copy  of  court  roll  the  place  where,  <S?r.  to  'John 
Broiviiand  his  heirs,  who  was  then  admitted,  and  granted  the  cuftody 
of  the  place  where,  &c.  to  Daniel  Sa/ifin^  until  John  Brown  fhould 
come  to  the  age  of  fourteen  years;   that  Daniel  Sanfin  entred  as 
guardian  into  the  place  where,  &c.  and  therefore  was  and  yet  is  pof- 
lefted ;  and  the  defendants  as  bailiffs  to  him  took  the  cattle  damage 
feafant,   ^c.     The  plaintiff  pleads  in  bar  of  the  conufance,   that 
Anne  Brcicn,  mother  of  the  fiiid  yohn  Brown,  after  the  death  of 
her  hufband  entred  into  the  place  where,  &c.  as  guardian  in   fo- 
cage  to  her  fliid  fon  John,  and  made  a  leafc  thereof  at  will  to  the 
plaintiff,  who  entred  and   put  in  his  cattle,   &c.     The  defendant 
demurs      And  adjudged,    i.  That  the  bar  to  the  conufance  was  ill, 
becaufe  the  mother  could  not  be  guardian  in  focage,  becaufe  there 
is  here  a  particular  cuftom  for  the  lord  to  have  the  cuftody,  which 
cuftom  is  not  denied.     But  then  it  was  obje<f]:ed  by  the  plaintiff's 
counfel,  that  the  conufmce  was  ill;  for  the  defendants  make  conu- 
fance as  bailiffs  to  Sanfon  in  the  right  of  Sanfon,  whereas  the  guar- 
dian in  focage  has  no  right  in  him ;  but  it  ought  to  be  in  right  of 
the    copyholder   infant.       And    it    was    compared    to    Hob.  215. 
Hut.  16.  where  it  is  adjudged,  that  the  committee  of  a  lunatick 
cannot  bring  trover  for  goods  taken  from  off  the  lunatick's  land. 
Cox  V.  Darjion.     Sed  non  allocatur.      For  per  curiam,   guardian  in  Guafdian  in 
focage  may  bring  trefpafs  or  cjeftment  in  his  own  name.     He  may  5°in^^(,^f^^fs 
make  a  leafe  of  the  land  in  his  own  name,  until  the  infant  come  to  or  ejedmem, 
the  age  of  fourteen.     And  he  may  m.ake  admittances  of  copyhold  °'''"*'^^'''^''-' 
eftates  in  his  own  name.    2  Go.  98.  Sboplafjd  v.  Rider.     Plowd.  193.  ^^^^^  to  'the' 
7  Edix).  3.  44.     Keilw.  46.      15  Hen.  7.    13.     2  Roll.  ^^-.  4 1 .  age  of  1 4,  or 
Owen  ic.     And  fuch  cuftomary  guardian  ftiall  follow  the  nature  "^^''*  ^^""'" 

r  J-  1  rr^       r  ^  ■  i  ttinces  ofccpy- 

ot  a  guardian  at  common  law.     The  lecond  exxeption  to  the  conu-  holds,  or  a- 
fance  was,   that  the  defendant  hath  pleaded,   that  John  Brown  the  ^ow  in  his 
father  was  feifed  according  to  the  cuftom  of  the  manor  in  fee,  but  °^^"  "^"''^' 
in  law  it  is  only  an  eftate  at  the  will  of  the  lord,  and  confequently  a 
particular  eftate,    and  then  the  commencement  of  it  ought  to  be 
ihewn  ;   and  therefore  the  defendant  flionld  have  fliewn  the  grant 
•10  John  Brozi'?2,    or  otherwife   flaould    have   laid  an   admittance, 

which 
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which  would  have  amounted  to  a  grant.  4  Co.  22.  b.  But  to 
this  Levinz  and  Birch  ferjeants  for  the  defendants  anfwered,  i .  That 
the  title  of  the  lands  did  not  come  in  queftion,  but  only  a  col- 
lateral matter,  mz.  the  cuftody  of  the  lands.  2.  They  confefTed, 
that  the  heir  might  well  plead  his  anceftors  admittance  as  a  grant, 
becaufe  he  is  privy  to  his  Eftate,  and  has  the  furrenders  and  copy 
of  the  admiffion  in  his  cuftody  ;  but  the  guardian  is  a  ftranger 
to  thefe  tranfaftions,  and  does  not  know  the  former  admiffions ; 
and  therefore  it  cannot  be  fuppofed,  that  he  can  plead  the  admif- 
fion of  John  Broia?i,  lince  it  is  out  of  his  conufance.  3.  They  faid, 
that  the  lord  has  admitted  the  dying  feifed  of  yob/:  Brown  the  elder, 
and  the  difcent  to  John  Brown  the  younger,  for  otherwife  he  could 
not  have  granted  the  cuftody.  3.  That  which  they  principally 
urged,  was,  that  the  feifm  of  the  father  was  but  only  inducement, 
the  title  being  made  to  the  guardianship  and  not  to  the  land ;  then 
when  matter  is  fhewn  but  as  inducement  to  other  matter,  it  has 
i  Vent.  :8i.  no  need  to  be  fliewn  lb  precifely,  as  the  gif  of  the  aftlon  ought  to 
be.  J  Leon.  123.  3  Cro.  132,  i  C?-o.  138.  If/t).  16,  56,  75. 
3  Cro.  112.  And  of  this  opinion  Po^m^U  juftice  feemed  to  be  at 
the  firft  ;  but  afterwards,  miitata  opinione,  he  and  Treby  chief  juftice 
Inducement  held  the  conufance  ill  for  this  exception ;  for  it  is  not  bare  inducement, 
what?  i^m  fj^g  ygj.y.  ground  of  the  avowants  right.     For  if  John  Brown 

^^'■^''°P'^^^*  was  not  feifed,  and  died  feifed,  and  the  land  defcended  to  his  fon  ; 
oughrto°(hew  tlien  the  lord  will  have  no  title  by  the  cuftom  to  have  the  guardian- 
the  beginning  fliip,  and  confcquently  no  more  wiWSanfon  have  any  right.  There- 
°/j-^j  ^^A^^-'  fore  the  feifm  of  John  Brown  the  elder  was  the  ground  of  the  avow- 
B.  R.  Mi-h.   ants  right,  and  might  have  been  traverled ;    which  proves  that  it 

' it  is  not  inducement,  for  inducement  is  never  traverfable.     But  as  to 

the  objedlion  that  was  made,  that  the  lord  has  difabled  himfelf  to 
take  advantage  of  the  cuftom  by  having  made  a  grant  to  the  heir ; 
the  court  anfwered,  that  this  was  but  an  admittance,  which  is  gene- 
rally pleaded  in  this  manner.  And  for  this  reafon  judgment  was 
given  for  the  plaintiff  by  Powi'/'/juftice,  and  Trehy  chief  juftice,  Nevill 
iuftice  dubitante  upon  the  authority  of  the  cafe  oi  Bca-vcge  and  Haw- 
kins, Jones  453.  which  cafe  he  faid  feemed  to  be  contrary  to  the 
refolution  of  the  other  judges. 

Cleneli  v.  Note.  In  the  aro-ument  of  this  cafe  of  Wade  and  Barker  a  cafe 

Cudmore.  ^35  c\iQ<X  as  adjudged  in  this  court  between  Clench  and  Cudmore. 
,  L^v.^oc'.'  I^if'  'P^f-  3  J'^'l^'  ^  Mar.  C.  B.  Rot.  304.  where  Cudmore  lord 
12  Car.  2.  of  the  manor  of  Coxhall  in  Eff'ex  claimed  the  cuftody  of  the  copy- 
"P' ^''-  hold  lands  by  the  cuftom  (whereof  the  copyholder  died  feifed)  as 
LTthl  lor"d"of  S"^'"'^'^"'  ^"^  ^'^^  plaintiff  claimed  as  guardian  appointed  by  the 
a  copyiioM  will  of  the  copyholdcr  according  to  12  Car.  2.  cap.  24.  until  the 
manor  of  the  ^^^  {hould  arrive  at  the  age  of  one  and  twenty  years.  And  ad- 
of an  i'nLt'by  judged  fof  the  lord,  that  this  cuftomary  right  was  not  taken  away 

hia  devile.  by 
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by  the  general  words  of  the  a<fl ;  and  that  the  copyholder  could  not 
appoint  a  guardian  for  his  fon  till  the  age  of  twenty  one  years  by 
that  ftatute,  hecaufe  the  ftatiite  extends  only  to  lands  and  tenements 
at  the  common  law. 


Helyng  verf.  Jennings  in  fcaccario. 

'~T^K(jVcr  pro  lino  vcjlimento  lincario  pro  pueris,  Anglice  a  fuit  of 
^  childbed  linen,  pro  um  ckirographo,  Anglice  a  muff.  Verdift 
for  the  plaintiff,  and  judgment  after  motion  in  arreft.  Ex  relatione 
m'ri  Matlxr, 

Loggin  vei-f.  Comitem  Orrery  C.  B.      . 

Covenant.     The  plaintiff  declares  upon  a  deed,  by  which  it  A.  covenants 
was  covenanted  and  agreed  between  the  plaintiff  and  defen-  ""'^,  ^-  '°P^y 

•      ■•  .  20  /      3t    ills 

dant,  that  the  plaintiff  fliould  deliver  to  the  defendant  his  mare,  and  marriage,  or 
that  the  defendant  fliould  pay  to  the  plaintiff  twenty  guineas  at  the  ^^hen  j.  S. 
day  of  the  death  of  the  countefs  of  Orrery  the  defendant's  mother,  n.j'i'i'^fir'rhr'l 
or  at  the  day  of  marriage  of  the  plaintiff,  which  of  the  two  fliould  pen,  though 
firfl  happen  ;  and  he  avers,  that  he  delicred  the  mare  to  the  defen- ^-.'"■'"E^  "* 
dant,  and  that  he  was  married  fuch  a  day,  and  that  the  defendant  y  '^"  ^7^/" 
had  not  paid,  &c.     Judgment  by  default,  and  writ  of  inquiry  of  he  may  when 
damages  executed.     And  now  Girdlcr  ferjeant  moved  in  arreft  of**^  afterwards 
judgment,  that  the  plaintiff  has  not  averred,  that  the  countefs  of 
Orrery  was  not  dead,  which  he  ought  to  have  done,  becaufe  the 
guineas  were  to  be  paid  at  the  contingency  that  fliould  firfl:  happen  ; 
fo  that  if  the  countefs  of  Orrery  died  before  the  plaintiff  married, 
the  plaintiff  has  flipped  his  opportunity.     See  T^eh.  175.  Rock  v. 
Rock.     Befides,  that  if  flie  was  dead  before  the  plaintiff  married, 
the  plaintiff  might  have  fued  his  adtion,    and  the  recovery  in  tliat 
adtion  would  not  he  a  bar  here.     Sed  non  allocatur.     For  per  cu- 
riam, in  fuch  cafe  the  defendant  might  well  plead  that  recovery  in 
bar ;  and  though  the  plaintiff  was  intituled  to  his  adtion  upon  the 
firfl  contingency,  if  he  tarry  till  the  fecond  happen,  it  is  hut  in  his 
own  delay,  and  the  defendant  fh.ill  not  take  advantage  of  it.    Judg- 
ment for  the  plaintiff. 


Walker  v.  Brook  executor.  Brovok. 

iNdebitatm  afjumpfit  was  brought  againft  the  executor  upon  the  P^y.V-^  ainend- 
■«  ajfunipjit  of  the  teftator.  The  pica  roll  was,  that  the  teftator  ^^„''>'  '^=  P'"* 
mn  ajfumpfit;  but  the  pojlea  was,  that  the  defendant  7ion  aJfiniipJitQQOiyn^.-s. 

M  m  icnz- 
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^generally;  and  verdift-forthect^intiff:  An4.mov«d,  that  the, />o/?if<i 

tCiight  be  amended.     AikI  it  was  granted,;  for  per.  curia;?!,  the  jury 

^have  found  the  defendant  guilty  ^as.  the  plaintifF.has  declared,  which 

is  upon  a  promife  of  the  teftator,  the  plea  roil  being  right.     But  if 

Repleader,     the  defendant  had  pleaded  guod  ipfe  non  ajfumpjit,  a  repleader  ought 

to  have  been  granted.     See  2  Ventr.  196. 


Receverjr  a- 

si  ended. 


fuf- 


SErjeant  Pembert-on  moved  for  liberty  to  amend  a  .recovcRy 
fered  by  Jane  Knight,  the  lands  being  faid  in  the  recovery  to 


It  is  every  jjg  jj^  parochia  fanSi.  Marine  Sahatoris  in  South'wark,  .whereas  there 
to^amend  re^  ^s  no  fuch  parifh,  for  the  proper  name  is  fan£ii  Sahatoris.  And 
coveries  by  the  court  gave  him  leave  to  rafe  the  word  Marine.  And  per  Treby 
kadthelifo  chief  juftice,  the  vulgar  name  is  St.  Mary  Overree,  that  is,  over 
1  Barnes  21.  the  river  i  but  fanSii  Sahatoris  ]&  the  name  ufed  in  pleadings. 


Hilary 
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Sir  John  Holt  CJjief  Juftice. 

Sir  Thomas  Rokeby  p 

Sir  John  Turton  ^Jujiices. 

Sir  Samuel  Eyre  j 

Memorandum,  Mr.  ferjeant  Wright,  having  beeH 
council  for-  the  King  againji  Sir  John  Fenwick  m 
the  hotije  of  peers y  was  before  the  beginning  of  this 
term  made  King's  ferjeant  and  knighted. 


Jones  verf  Bodeenor. 

AN  attorney  of  the  common  pleas  being  arrefted  in  the^F:'.^*"^ '■ 
country  at  the  luit  ot  an  attorney  of  the  King  s  Bench,  ,  Saik.  173. 
gave  bail  in  the  King's  Bench,    which  was  filed,    and  Carth.  370. 
then  a  declaration  by  the  by  was  delivered  againft  him  \  ^^J'"  ^'^^' 
the  fame  term  at  the  fuit  of  another  man,  to  which  he  pleaded  his  '""  ^^^' 
privilege.     And  it  was  refolved,   1.  That  though  A.  be  in  cujiodia^  man  in 
marefcalli  marefcalciae  at  the  fuit  of  5.  yet  when  B.  declares  as:ainft*^?'^°!'{.'"*^ 

A       /I  111-  •    -1  1  r    \  1  .  pl«ad  his  pri- 

A.  A.  may  plead  his  privilege,  becaule  he  comes  here  by  coertion,  vii«ge,  either 
and  had  no  opportunity  before,  to  take  advantage  of  it.  See  ^8^'"'^  *'''"  *' 
22  Affif.  83,  4.  and  26  'Hen.  6,  7.  Conufance  may  be  demanded,  1^  i°tl?ody'!' 
though  a  man  be  in  cuftody  of  the  marflial.  Fari  ratione  he  mayor  agamii  an- 
plead  his  privilege.  2d  Refolution.  If  A.  files  bail  at  the  fuit  of  B.  °'''"  *"""• 
and  in  the  fame  term  a  declaration  is  delivered  againft  A.  at  the  fuit  Conufancede- 
of  C.  A.  may  plead  his  privilege  againfl  C.  as  well  as  againft  B.  for  "'andable  by 
it  were  abfurd,  that  C.  who  tops  his  fuit  upon  the  adion  of  -S.  J? J/l" «'!,"." 
iliould  have  more  liberty  or  advantage  againll  A.  than  B.  \\\m'i'c\i fcain. 

had. 
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Conh-a  if  he  had.  But  if  by  any  thing  A.  waives  his  privilege  in  the  firft  adion, 
vi?e^e.  '^  ^"  he  is  then  obnoxious  to  the  faits  of  every  body,  notwithftanding 
his  privilege.  3.  Refolved,  that  if  after  the  defendant  has  waived 
dant  ^pleads""  ^'^  privilege,  he  fliall  yet  plead  it,  tlie  plaintiff  in  his  replication 
privilege  after  muft  (hew  his  waiver,  and  rely  upon  the  eftoppel. 

waiver,    the 

plaintiiF  niuft  fhew  the  waiver,  and  rely  upon  the  eftoppel. 


Partridge  veff.  Ball, 

S.  C.  Carth.    B    'Jedment  for  lands  \n  Sirffclk  upon  the  demife  of  the  corpora- 

Demife  b    a  *— ^  ^'°"  ^'^  Biiry.     Upon  not  guilty  pleaded,  a  verdid  was  given 

corporation  in  for  the  plaintiff.     But  it  was  moved  in  arrefl  of  judgment  in  C  B. 

ejertment       that  it  does  ftot  appear  upon  the  record,  that  the  leafe  was  by  deed. 

mention ' that' ■''^"'^  ^^^  pronotaries  there  certified,  that  the  pradice  was,  notwith- 

itwasbydeed.  ftanding  the  common  rule,  of  confcfTing  leafe,  entry,  and  oufler, 

in  ejeftment  for  things  incorporeal  as  tithes,  or  upon  denjifes  of 

corporations,   to  lay  the  demife  by  deed.     But  it  was  adjudged  in 

C.  B.  that  it  was  aided  by  the  verdidl.     And  judgment  was  given 

tliere  for  the  plaintiff.     Upon  which  error  was  brought  in  B.  R. 

.and  that  judgment  was  afiirmed.     And  Holt  chief  juftice  faid,  that 

at  this  day  the  cafe  of  2  Cro.  613.  is  not  law.    Swadlitrg  v.  Piers, 

For  now  ejedtments  are  grounded  on  fiction. 

The  cafe  of  the  fheriff  of  Effex. 

TH  E  old  flieriff  quitted  the  ofBce  without  having  delivered  the 
gaol  to  his  fuccefTor,  and  the  juftices  of  peace,  pretending 
title  to  keep  the  cuflody  of  it,  exclude  the  new  fheriff.  Upon 
which  a  motion  was  made  to  the  King's  Bench  on  behalf  of  the 
new  flierif?.  And  the  court  held,  that  the  cuftody  of  the  gaol 
could  not  belong  to  any  but  to  the  new  flieriff.  Upon  which  they 
made  a  rule,  that  the  old  fheriff  fliould  deliver  the  cuftody  of  the 
gaol  to  the  new  flieriff,  without  taking  any  notice  of  the  juftices  of 
peace.  And  becaufe  that  the  old  fheriff  was  out  of  poffeffion,  the 
court  gave  order  that  this  rule  fhould  be  ferved  upon  the  gaoler,  to 
the  end  that  he  fhould  permit  the  old  fheriff  to  make  delivery  of 
Gaol.  the  gaol  over  accordingly.     And  (per  Rokcby  juffice)    the  county 

gaol  is  the  prifon  for  malefadtors,  and  the  fheriff  ought  to  keep 
them  there ;  but  prifoners  for  debt,  ^c.  where  efcape  lies  againft 
the  flieriff  for  their  efcape,  may  be  kept  in  what  place  the  fheriff 
pleafes. 


Hick 


r'k 
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Hicks  verf.  Woodfon, 

IN  attachment  upon  prohibition  the  plaintiff  declared,  that  there  3  q     y^^ 
is,  and  time  out  of  mind,  &c.  hath  been,  a  cuftom   within  324,  336. 
the  hundred  of  Himtfpittle^  in  the  parifli  of  Himtshritch  in  Somer-  ^'^'"-  5^°- 
fetjhire,  that  every  occupier  of  land  within  the  hundred  fliould  besaTk.  Gqc.^ 
difcharged  of  tithes  of  agiftment  of  barren  cattle,  not  imployed  s.  c.  Bien- 
in  the  plough,  nor  for  the  pail,  that  the  plaintiff  was  an  inhabi-'^""'^^^^'^*' 
tant  for  five  years  paffed,  and  yet  is,  within  the  hundred,  and  oc-  comb.  404. 
cupies  land  there,  and  was  and  yet  is  poffeffed  of  divers  barren  s.  c. 
catde,  for  the  tithes  of  which  (notwithftanding  the  faid  cuftom)  ^^"      ''P' 
the  defendant  libelled  againft  the  plaintiff,  in  the  fpiritual  court,  Lit^Rep.isiJ 
&c.  and  he  declares  alfo  upon  two  modus' s  for  tithes  of  lambs,  &c. 
and  that  the  defendant  fued  for  tithes  of  them,  &c.     The  defen- 
dant traverfed  the  jnodus's  and  the  cuftom,   and  verdidl  for  all  was 
given  for  the  plaintiff.     And  upon  motion  in  arreft  of  judgment 
by  ferjeant  Gould,  that  this  cullom  was  void,   the  queftion   was, 
whether  a  hundred  may  prefcribe  generally  in  a  non  decimando,  as 
in  this  cafe,  to  be  free  from  the  payment  of  tithes  for  herbage  or 
agiftment  of  cattle.     And  after  feveral  arguments  at  the  bar  it  was 
refolved,    i.  That  in  things  tithable  by  cuftom  only,  and  not  ^^  in  what  things 
jure,  a  county  or  hundred  might  prefcribe  in  non  decimando,  ge-^  hundred 
nerally  j  for  in  that  cafe  the  county,  ZSc.   is  difcharged  without  a  ^^noTdni- 
cuftom  to  the  contrary ;  fo  that  it  is  but  to  infift  upon  the  old  tnarjo. 
right,  againft  which  the  cuftom  has  not  prevailed.     See  13  Co.  12.  ^°^- "^■^•'''^• 
I  Roll.  Abr.  653,   654.      I  Roll.  Rep.  22.     2  Buljlr.  185.     March 
25.     But  for  things  which  are  tithable  de  jure,  a  county  or  hun- 
dred could  not  prefcribe  in  non  decimando,  no  more  than  a  parti- 
cular perfon  ;  for  it  would  be  abfurd  to  fay,  that  a  hundred  fliall 
prefcribe  in  non  decimando,  where  the  particular  perfons,  of  which 
it  confifts,  could  not.     2.   They  refolved,  that  wood   is  not   ^t- Wood  was  no: 
jure  tithable,   becaufe    it   does  not    renew   annually.     Sdd.   237.  j^j^'"''"' ^" 
13  Co.  13.  where  it  is  faid,  that  in  libels  in  the  fpiritual  court  for  Stat,  at  5'//-jir 
tithes  of  wood  they  allege  a  cuftom.     (But  note,  the  pradice  of '■'*'^'"' +5  ^• 
the  fpiritual  court  was  affirmed  at  this  day  to  be  otherwife  ;    but  ^'  '^^^'  ^' 
the  court  did  not  regard  that,  for  Holt  chief  juftice  faid,  that  they  That  wood  is 
made  ftones,  gravel,  and  all  things,  tithable.)     And  therefore  the 'ithabie,  fee 
cafe  in  March  25.      i  Roll.  Abr.  643,  4.  may  be  good  law,  for  the  f^jfiec'^Rep 
cafe  there  is  of  wood.     But  this  principal  cafe  is  of  agiftment  of,(;i,  2. 
cattle,  which  is  de  jure  tithable,  as  being  recompenfed  by  the  grafs,  \  |"'"'  '-+-•. 
hay,  G?r.  which  otherwife  would  yield  tithes ;  and  therefore  the  ^^^  ^^^\  ^ 
cuftom  is  void.     And  the  court  did  not  only  arreft  the  judgment,  122. 
"but  caufed  this  entrv  to  be  made,  quia  apparct  curiae  domim  regi^, 

Nn  i^c. 
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&c.  •  quod  cujiuma  praediSla,  ^c,  nullius  ejl  vigorls,  ideo  confultatioy 
&c. 

For  the  defendant  thefe  books  were  cited  in  this  cafe.     Bro.  difmes 

13.     Do£l.  ct  find.  lib.  2.  c.  ^^.     Ploicd.  645.     i  Roll.  Abr.  653. 

pi.  8.     Hob.  i()j.     2  Co.  44.     8  Hen.  y.  i.  b.     i  Sid.  447.     For 

the  plaintiff,   1  Sid. '^zi.     i^Co.iz.     Dicr  ^G^-     2  Buljlr.  285. 

March  25.     2  Saund.  145. 

Rex  'y£?r/C  Martin  Rice. 

8.  C.  Carth.  A  Mandamus  was  diredled  to  the  archdeacon  of  St.  Afaph  to 
5  Mod.  325.  l\  fwear  and  admit  y.  S.  being  duly  eledled  by  the  parilh  ac- 
Carth.  118.  cording  to  the  cuftom,  to  be  church-warden.  To  which  it  was 
Comb!  41'-'  returned,  that  y.  S.  was  minin  habilis,  being  a  poor  dairy-man. 
Vent.  267.  &c.  And  the  queftion  was,  whether  the  archdeacon  can  refufe 
8.  Mod.  32;' the  church-warden,  eledled  by  the  parish  by  the  cuftom,  for  any 
Reynold's"  "  caufe  whatfoever  ?  And  Mr.  Northey,  that  he  could,  argued  that 
Tiin.  1736.  the  church-warden  is  quafi  a  fpiritual  officer,  becaufe  he  has  the 
B.  R.  M.  S.  ^^j.g  q£  jj^g  church  and  all  things  belonging  to  it ;  and  the  arch- 
Church-  deacon  is  more  than  a  minifler,  for  the  party  is  examined  before 
varden,  528.  him  in  the  fpiritual  court.  And  he  likened  it  to  the  cafes,  where 
^'  '',  it  has  been  ruled,  that  the  lord  or  fteward  of  a  leet  might  refufe  a 

cannot  refufe  conflable  for  good  caufe,  and  the  juflices  of  peace  have  done  the 
a  church  war-  fame.  But  it  was  refolved,  that  the  archdeacon  has  no  power  in 
'!^" '^^^^^j^'^ ''^  fuch  cafe,  to  refufe  to  fwear  and  admit  the  church-warden.  For 
„,  ,  '  the  church-warden  is  an  officer  of  the  parifli,  and  his  mifbehaviour 
den.  will  prejudice  them  and  not  the  archdeacon  j  for  he  has  not  only 

Lord  or  ftew-  ^^^  cuflody,  but  alfo  the  property,  of  the  goods  belonging  to  the 
and  of  a  leet  church,  and  may  maintain  adtions  for  them  ;  and  for  that  reafon  it 
"^y '■^fu'e  a  is  an  office  merely  temporal,  and  the  archdeacon  is  only  a  mini- 
eood^aufer"  Serial  officer.  And  therefore  a  peremptory  mandamus  was  granted. 
-   ,j  Audi  per  Holt  chief  juflice,  in  Londo7i  both  the  church-wardens  are 

niinifterial      appointed  by  the  parifh ;  but  in  other  places  the  parfon  chufes  one 
officer,         of  them  and  the  parifh  another  j  but  this  is  rather  by  cuflom  than 
by  the  common  law. 


Rex  verf.  Keite.  k 


\.. 


S.C.  Comytis  ^  I  'H  E  defendant  TiT^//^  was  indidled  upon  two  feveral  indift- 
g^p  g..  X  ments,  the  one  for  the  murder  oi  Wells  one  of  his  fervants, 
666.  and  the  other  indid:ment  was  found  upon  the  flatute  of  flabbing  j 

5  Mod.  287.  upon  which  two  fpecial  verdids  were  found,  •viz.  that  Keite  fuch 

■?alk.  47.  2  J 
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a  day  retained  Wells  to  be  his  gardener,  and  that  after  fome  time  G''*'-  "'*• 
he  feat  B.  another  of  his  fervants  to  Wells,  to  demand  of  him  the  ^' ^" '  ^^* 
iey  of  the  garden,  having  a  defign  to   difcharge  Wells  from  his  8  Mod.  4.9, 
fervice  j    that   Wells  refufed  to  fend  the  Icey ;    upon  which  Keite 
went  to  feelc  his  fword,  and  having  found  it  brought  it  with  him 
to  the  kitchin,  and  there  expoftulated  with  TFells^  who  anfwered, 
that  he  might  talce  the  key  if  he  would  j  and  then  Keite  drew  his 
fword,  and  ftruck  Wells  with  it  upon  the  head ;  and  Wells  taking 
the  handle  of  a  fcythe   attempted   to  ftrike    Keite,    but    he   was 
hindred  by  a  a  rack  ;  but  he  punched  Keite  with  it  feveral  times; 
and   Keite  retired  toward  the  door,   and  gave   a  wound   to  Weils 
with  his  fword  in  the  of  which  wound  Wells  fuch  a  day 

died,    (Sc.      And  it  was  argued  by  Mr.  Coioper  King's  counfel, 
Mich,  term  laft,  and  by  ferjeant  Wright  King's  ferjcant  thid  term  j 
that  this  fad  is  within  the  ftatute  of  ilabbing,  for  the  words  of  the  See  Mr.  j. 
adt  [unlefs  firfl:  flricken  by  the  perfon  killed]  muft  be  intended  of  f"°''^/'*'''^- 
the  firft  ftroke  of  all ;  for  otherwife  the  wovAJirJi  would  be  furplu-chap*6.  \( 
fage  J  for  then  it  would  be  no  more  than  to  fay,  [unlefs  the  perfon  the  ibt.  of 
killed  has  then  a  weapon  drawn,  or  has  ftricken,  &€.]  which  was  ft^^b'ng.^per 
not  the  intent  of  the  ad,  but  tiiat  the  aft  intends  the  firft  flroke '° "  °"  ''^^' . 
of  all.     And  in  this  manner  it  is  adjudged  by  eleven  judges  againfl 
one.  Sir  W.  Jones  Rep.  340.     And  the  word  [firft]  was  cautioully 
inferted,  for  this  ftatute  was  enaftcd  in  the  time  of  King  James  the 
Firft,  when   many  animofities  arofc  between  the  Englipi  and  the 
Sicotch,  who  ufing  daggers  were  accuftomed  to  ftab  many  of  the 
Englijlj  ex  iniprovifo,  which   could  not  have  been  done  by  a  flat 
fword  the  ufual  weapon  of  the  Englijh ;  therefore  this  ftatute  was 
defigned  to  fecure  defenfclefs  people  from  furprife,  fuppofing  that 
whofoever  ftruft  firft,  would  be  prepared.     And  if  the  word  Jir/l 
fliall  not  be  expounded  in  this  manner,  the  ftatute  will  be  eafily 
eluded  ;  for  if  A.  being  armed  comes  to  B.  who  has  no  arms,  and 
gives  him  a  blow,  B.  naturally  gives  another  to  A.  and  then  A. 
flabs  B.    by   this  conftruftion    of  the  ftatute  A.  will  be  out  of 
danger  of  the  aft,  becaufe  B.  had  given  him  a  blow.     But  cer- 
tainly it  was  never  the  intent  of  the  aft,  that  a  cafe  fo  mifchievous 
ftiould  be  without  remedy  and  punifliment.      Befides   that,    this 
prefent  cafe  is  ftronger  than  that  oi  Jojies  340.  for  there  the  party 
that  was   killed,  ftruck  him   who   killed  him,   before  he   had  a 
mortal  weapon,  fo  that  when  he  that  was  killed  ftruck,  he  could 
not  be  faid  to  have  been  in  danger  of  his  life,  and  to  have  ftruck  in 
defenfe  of  his  life.     But  in  this  cafe  the  party  killed  was  ftruck  firft 
with  a  weapon  drawn,  and  which  threatened  death ;  and  then  in 
fuch  a  cafe  it  is  natural,  that  a  man  ftiould  ftruggle  in  defenfe  of 
his   life,  which  he    then  might    well   imagine  to    be  in   danger. 
2.  The  words  of  the  ftatute  are  [not  having  then  a  weapon  drawn] 
now  in  this  cafe  Wills  had  no  weapon  drawn,  for  he  had  nothing 

but 
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but  the  handle  of  a  fcythe,  which  belonged  to  his  bulinefs  as  a 
gardner,  and  it  is  no  weapon.  It  hath  been  held,  that  a  candle- 
ftick,  bottle,  &c.  are  weapons  drawn  within  the  ad;  but  thefe 
refolutions  feem  to  be  without  foundation.  For  one  may  as  well 
fay,  that  if  ^.  comes  to  B.  in  his  iludy  with  his  fword  drawn, 
and  B.  takes  his  book  in  his  hand,  that  this  book  ihall  be  a  weapon 
drawn,  which  is  abfurd.  But  the  ftatute  intended  a  weapon  de- 
fenfible  againft  a  weapon  ufed  to  kill.  And  though  thefe  refolu- 
tions aforefaid  may  be  faid  to  be  in  fa'uorem  'vitae,  yet  it  is  but 
mifericordia  punicm.  And  for  thefe  reafons  they  prayed  judgment 
for  the  King  upon  the  indidlment  upon  the  ftatute  of  ftabbing. 

Againft  this  it  was  argued  for  the  prifoner  by  Sir  Bartholomew 

Shoiuer  and    ferjeant  Levinz,    that  this  ftatute,    taking  away  the 

benefit  of  clergy,  ought  to  be  taken  ftridlly.     The  words  are  [not 

To  what  the  having  then  a  weapon  drawn]  which   [then]  muft  refer   only  to 

word  [then]    ^j^^j.   ^j^jj,]-^   ^^jg  mentioned  before:    and   no  affray,  quarrel,  &c, 

Ifl  trie  act  re-    .,  ,  iir  1  1/111'  i-i 

lates.  being  mentioned  before,  but  only  ftabbing  or  thrufting,  it  muft  re- 

late to  them ;  and  confequently  having  a  weapon  drawn  at  the 
The  intent  of  time  of  the  ftab  or  thruft  is  fufficient.  The  intent  of  the  adl  was 
the  aft.  to  prevent  murder  by  furprife,  which  cannot  be  where  there  is  a 
ftruggle,  quarrel,  or  blows  interchanged.  And  this  is  proved  by 
The  form  of  the  form  of  the  indiftments  upon  this  occafion,  which  are  never 
indiaments  t]-,at  yi,  affaultcd  B.  qui  adtimc  71011  prills  fercujjit,  and  then  A. 
"pon  •  {tabbed    B.    but  they    are   always  that  A.  ftabbed  B.  qui  adtunc 

To  what  the  11071  prius  percitjjit.      Then   the   word   [firft]   immediately   follow- 
word  [firftj     jng    the   word    [then]    and   being    coupled    to    it,    muft  refer  to 
it.     For    the  words    are    [not   having    then  a  weapon  drawn  or 
then  firft  ftruck]   then   the  words  being  disjundtive  by  the  word 
[or]  the    one  or   the   other,  viz.  whether  the  perfon  killed  had 
a  weapon  drawn,  or  had  ftruck   the  other,    before  he  was  ftab- 
What  (hall  be  bed,    prevents    the    penalty  of   the  aft.     Now   in  this  cafe  both 
diwV"^"" '¥^^^  things  happened.     For  i.  Welh  had  then  a  weapon  drawn, 
viz.  the  fnead  of  the   fcythe,     which   being  pointed   with   iron 
is  more  ofi^enfive  than  a  candleftick,    bottle,    cudgel,    ^c.    which 
have  been  adjudged  to  be  weapons  drawn.    Stile  ^bj.    Godb.i^^. 
pi.  204.      And  it  is  not  like  a  book  in  a  ftudy,  which  is  not  fo 
offenfive.     2.  Welh  had  ftruck  the  prifoner,  before  he  was  ftabbed; 
Theuncer-     for  he  punched  him  with  the  handle  or  fneath  of  the  fcythe.     But 

ftrudlion  as  the  King's  council  would  have  it,  yet  in  this  cafe  mn 

conjlat,  but  Welh  gave  the  firft  ftroke  of  all,  for  it  is  found  here, 

that  Keite  ftruck  Welh,  and  that  Welh  punched  him  ;  but  it  is  not 

How  words    faid  in  the  verdift,  fuper  quo,  or  poftca,    Welh  punched  him  j  {o 

^ou'nded' with  ^^l^^   ^^   ""y    ^^'    ^^l^^  ^^''^^^  ^'■"^'^   ^^^"^    ^^'^   °f  ^^^'    ^"'^    ^^^e   Pliicing 

rd"pea\othdrof  tlicfe  wotds  before  thofe  is    no  argument,  that  the  adl  wbicli 
poiition.  thefe 
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thefe  import,  was  done  before  the  adl  which  thofe  import ;  for  the 
words  could  not  be  uttered  altogether.  The  anabaptifls  may  as  well 
argue,  that  bccaufc  the  words  of  the  fcripture  are,  Go,  teach,  and 
baptize  all  nations,  that  the  word  teach  being  before  baptize,  people 
ought  to  be  inftrudled  in  the  gofpel  before  they  be  baptized ;  but  this 
kind  of  argument  will  certainly  be  exploded. 

To  this  objedlion  the  King's  counfel  anfwered,  that  when  no  time 
is  cxpreffed,  and  it  is  impoffible  that  all  Oiould  be  done  at  one  time; 
the  h€ts  fhall  be  conftrued  to  be  done  in  time,  as  the  words  arc 
placed,  efpecially  when  the  nature  of  the  thing  tends  to  fuch  con- 
ilrudlion.  As  here  it  is  found,  that  after  that  Welis  faid  to  Kcke, 
that  he  might  have  the  key,  the  prifoner  then  drew  his  fword;  which 
niuft  be  intended  immediately.  And  as  to  the  pafiage  out  of  the 
fcripture,  it  would  be  a  very  good  argument  for  the  anabaptifts,  if 
there  were  not  other  paflages  there  exprefly  contrary  ;  and  then  the 
conftrudion  of  the  doubtful  fentences  mufl  always  be  diredled  by 
thofe  which  are  exprefs. 

Sir  Bartholomew  Sho^iver  and  ferjeant  Levinz  proceeded  in  their 
argument  for  the  prifoner,  that  this  adl  muft  be  taken  flridlly,  as  J'e^^aktn"'*'^ 
appears  by  Stile  467.     Allen  43.     For  if  two  men  draw  their  fwords  ftriaiy. 
upon  one  man  unarmed,  and  the  one  only  gives  the  ftroke,  the  other 
is  out  of  the  aft,  though  the  indidtment  may  recite,  that  either  of 
them   made  the  ftroke.     And  if  it  cannot  appear  which  of  them 
made  the  flrokc,  then  both  of  them  are  out  of  the  ftatute.     Now 
the  intent  of  the  ad:  was  to  prevent  murder  by  furprife  ;  but  in  this  The  intent  of 
cafe  there  was  no  furprife,  for  there  was  at  the  beginning  an  expof-  * 

tulation,  and  afterwards  in  the  affray  Keite  retired  ;  and  then,  it 
being  in  a  large  kitchen,  Wclh  might  have  efcaped,  and  could  not 
be  fiid  to  be  ifabbed  fuddenly,  and  fo  this  cafe  out  of  the  intent  of 
the  ad.  Befides  that  the  ad  provides,  that  it  fliall  not  extend  tos 
killing  in  any  other  manner  than  is  there  mentioned ;  and  there  is 
a  fpecial  provifo,  thiit  it  {hall  not  extend  to  any  perfon,  who  in 
chaftifing  his  fervant,  contrary  to  his  intent,  Hiall  commit  man- 
ilAUghter.  And  in  this  cafe  without  doubt  the  firft  blow  was  de- 
figned  to  corred  the  faucy  refuf.il  of  the  key,  cfr.  And  the  mortal 
blow  was  not  with  an  intent  to  kill,  for  it  was  not  in  the  body,  but 
was  defigned  as  a  corredion,  as  well  for  the  preceding  faults,  as  for 
the  many  punchings  of  the  prifoner;  for  which  they  concluded,  that 
this  was  out  of  the  ad. 

•  Holt  chief  juilice.  If  the  verdid  is  imperfed,  no  judgment  can 
be  given,  but  a  veiiire  de  no-00  ought  to  ilfuc.     For  though  it  is  a  Srecial  verdict 
fpecial  verdid,  yet  it  cannot  be  amended  by  the  notes  in  felony,  as  '"^^^''^ij"*^ 
it  might  in  civil  caufes.     And  though  the  jury  have  found  a  killing  ameudTJle. 

O  o  (which 
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(which  the  couiifel  objefted  was  the  fubflance  of  the  charge,  and  fo 
too  perfect  to  be  quadied)  that  is  not  enough  ;  for  the  injurv  is 
Special  vcr-  charged  vvith  murder,  and  then  if  they  find  a  killing  fo  uncertain, 
veikd"^  ""  ^^  ^^^''^  '*•  C''nnt  be  known  whether  it  be  murder  or  not,  it  is  an  ini- 
pL-rfecition  in  fubftance,  and  the  jury  could  not  difcharge  thcmfelves. 
But  here  the  verdifl  is  certain  enough  ;  for  it  is  found,  that  //WA 
faid  to  Kcrfe,  that  he  might  take  the  key  if  he  would,  and  then  the 
prifoner  drew  his  fword,  which  is  immediately  after.  And  to  this 
opinion  Tiirton  juliice  agreed,  for  the  fads  muft  be  fuppofed  to  be 
done,  in  the  order  that  they  are  put  and  found  by  the  verdid.  But 
Eyre  and  Rokcby  ]\.\^iCfi  held  the  verdidl  uncertain,  and  therefore  (by 
them)  a  'vcnlrc facias  dc  7iovo  ought  to  iflue. 

Curia.  But  as  to  the  matter  in  law  Holt  chief  juftice   feemed    to  be 

ftrongly  of  opinion,  that  the  ftatute  intends,  by  tiie  firfl  flroke, 
any  ilroke  before  the  mortal  wound  is  given.  This  point  came  in 
queftion  at  the  beginning  of  the  laft  reign,  but  was  not  deter- 
mined. And  therefore  (by  him)  if  ^•^.  flabs  i).  who  before  had 
given  him  a  blow,  or  had  afTauited  him  ;  A  is  out  of  the  penalty 
of  this  adl.  But  the  other  juftices  gave  no  opinion  to  this,  but 
were  filent. 

As  to  the  fpecial  verdid:  upon  the  indictment  for  murder,  Mr. 

Cowpcr  and  ferjeant  IVri^rht  argued. 

Malice.  I.  That  there  was  here  a  malice  in  Keite ;  for  the  fending  for 

Fofter.  Dif-  ^^^  ^^"^7'  ^'^''^'^  intent  to  difcharge  IFells,  fliews  that  Keite  liad  dif- 
courfe  the  2d  pleafure ;  and  though  there  was  new  provocation,  that  does  not 
on  homicide,  binder  the  former  difgufl  from  continuing.  Befides  that,  the  man- 
ner of  behaviour  implies  malice,  for  he  went  away  to  fetch  Ids 
fword,  and  brought  it  with  him,  which  fliews  that  he  had  an  ill 
Q(:{\gn  ;  and  then  he  expollulated  with  IVellSy  which  fhews  deli-  ^ 
beration.  ■ 

Sufilcient  pro-  2.  Admit  that  Kcite  had  no  malice,  yet  to  kill  a  man  without  pro- 
vocation,  or  provocation  fufficient  to  make  it  manflaughter,  will  be 
murder.  Then  here  the  denial  of  the  key  was  not  fufficient  pro- 
vocation, nor  a  fancy  anfwer  of  a  flranger,  much  lefs  of  a  fervant 
who  is  under  the  care  and  protcftion  of  his  mafter,  and  confequently 
he  ought  to  be  more  induftrious  for  his  fafety.  HA.  kills  B.  for 
diftorting  his  mouth  and  mocking  him,  it  is  murder.  Hale  P.  C. 
^5.  And  though  Wells  before  the  mortal  wound  given  ftruck  Keite, 
that  is  nothing,  for  it  is  but  natural  in  defenfe  of  his  life,  fince  he 
was  attacked  with  a  naked  fword. 


But 


vocation. 


1 
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But  againft   this  it  was  argued   by  Sir  Bartholomew  Sbciver  and  Miirder.whai? 
ferjcant  Lcvinz  for  the  prifoner,  that  murder  heretofore  was  very 
uncertain.     Sometimes  a  killing  yt' ^/('/r,7^''c'«i/c,  and  death /icr  z/^w- f°'^"  307. 
tuniiim,  were  cileemed  murder.     By  the  canon  law  the  puniflnnent 
Avas  only  a   fine.     In  Stanford  16.    it  is  called  occulta  cccifio.     So 
Bracfon  and  Ficta.     2  Inji.   240.      21   Edw.   3.    17.  lays,  that  it 
muft  be  fellco  anhno.     3    Inji.    ^^.    ex    malitia  praecogitata.     Co. 
Li.  287.  adds,  with  a  man's  will.     And  in  murder  it  is  not  ma- ^"*'^'^.'^"' P''''- 
terial,  who  ftruck.  the  firll  Iboke,  unlefs  all  the  fubfequent  adls  and  ^ 
ftrokes  are  fe  dtfendendo.     Bat  in   this  cafe  H'eih  compelled  Kcite  to 
retire,  by  which  it  appears,  that  his  blows  were  oftenlive,  and  not 
defenlivc,  which  were  futiicient  provocation,   without  making  men- 
tion of  the  refuful  of  tlie  key  and  unmannerly  anfwer.      Jf  two 
fight  immediately  upon  a  challenge,  and  the  one  is  killed,  it  is  but 
manllaughter  ;  and  yet  a  challenge  is  but  a  fmall  provocation,  be- 
ing  only    an    intercourfe    oi  words.       3  Buljlr.    17.       In    Mich. 
13  Jac.  I.  in  a  cafe  between  the  A7/.'^^  and  Ncjibiiry.     A.  fiaid  to  Rex  v.  New- 
B.  give  me  your  bowl,  B.  anfwered,  I  will  not  be  gulled;  and  af- ''"''>'• 
ter  fome  difpute  B.  killed  A.  with  the  bov.'l ;  and  yet  it  was  ad- 
judged but  manflaughter.     In  the  cafe  of  Mr.  i?f«f w,  Cimbal  gave  Reneer's  ca.'e. 
no    ftroke    but  in    llruggling,    and  yet  it  was  adjudged  but  man- 
flaughter in  Raicer.     Turner's    cafe   was   flill   fl:ron<rer  ;  for  there  Turner's  cafe. 
Turner's   footman  not  having  cleaned  his   miftrefi's  clorrs.  Turner 
ftruck  him  with  the  clog,  of  which  flroke  he  died,  and  adjudged 
manflaughter.      In  yJprii  1666   the   cafe    of  Hopping  and  Hungdte  liopp'ng  and 
was  thus ;  A.   prefixed  B.  who  was  a  fliranger  to  Hungate,  Hnngate  ^|^"g*"='^ 
followed  the  prefs-mafter,  and  demanded  a  fight  of  his  warrant,  and 
after  feeing  it  faid,  that  it  was  no  warrant ;  and  after  fome  words 
exchanged  Hu?igate  drew  his  fword  firfl:,  and  killed  the  prefs-maflier; 
and  it  was  adjudged  that  this   was  but  manflaughter.     Hob.  13.^. 
fays,  if  two  mall:ers  be  playing  their  prizes,  the  one  kills  the  other, 
it  is  not  felony;  and   yet  the  firft  ad  there  is  not   lawful.     So  ^. '^^"^'^.''^  f*'!  •'■ 
turns  B.  out  of  his  houfe,  B.  comes  to  burn  the  houfe,  A.  Ihoots  a.r^^J)  °,Ji^'g 
B.  but    manflaughter,  and    yet    the   firfl:    a6t   was  unlawful.     A.  fubfequent 
knowing  that  many  people  are  coming  in  the  ftreet  from  fermon,  '^"''^  murder, 
cafts  a  Itone  over  the  wall,  intending  only  to  frighten  them,  &c. 
3  //;//.  ^j.  fays,  tliat  this   is  murder ;    but  that  is  not  law,  for  to 
make  murder  there  mull  be    an  intent  to  kill.     Hale  P.  C.  44. 
{Note,  Holt  chief  juftice  agreed  with  this,  and  faid  that  the  opi- 
nion of  Coih\  3  In/l.  57.  was  too  general,  and  ought  to  be  quali- 
fied with  the  diftindtion  that  my  lord  Hale  makes,  H.  P.  C.  44. 
where  the  ad:  is  done  with  a  defign  to  do  mifchief  to  any,  and  where 
not.)      But    in    this    cafe  the  firft  blow  was  a  lawful  corredion. 
PaiTion  is  a  natural  infirniity,  and  what  proceeds  from  that,   can- 
not be  called  murder;  for  paflion   is  a  fudden  motion,   and  mur- 
der 


144  Hil.  Term  8  &  9  Will.  ?. 


der  is  ex  malitia  praecogitata,  which  implies  confideration.  And 
Murder.what?  the  rule  is,  that  when  tliere  is  a  deliberate  ad:,  tending  immediate- 
ly to  deatl],  or  by  neceffary  confequence,  it  is  murder.  But  in 
this  cafe  there  was  no  deliberation,  for  the  prifoner's  pafTion  might 
well  be  laid  to  continue,  from  the  refufal  of  the  key  until  the. 
mortal  blow  given.  Vv'herefore  they  concluded,  that  this  was  but 
manllaughter,  and  prayed  judgment  for  the  prifoner. 

rrovocation.        Holt  chief  juftice,  The  refufing  to  deliver  a  key  by  a  fervant  to 
his  mailer,  who  had  a  defign  to  difcharge  him,  is  no  provocation  ; 
llowa  mafterand  if  a  mafler  gives  correction  to  his  fervant,  it  ought  to  be  with  a 
may  corred    pj-Qp^^j-   inftiumcnt,    33    a  cudgcl,  ^c.  and  then    if  by  accident  a 
blow  gives  death,  this  would  be  but  manllaughter.     The  fame  law 
of  a  fchool-mailer.     But  a  fword  is  not  a  proper  inftrument  for 
corredion,  and  the  cruelty  of  the  cut  will  make  a  malice  implied. 
And  therefore  in  this  cafe,  if  Wells  had  not  been  killed,  Keite  could 
not  have  juftified  this  fa6l  in  an  adion  of  trefpafs ;  for  it  was  immo- 
derate corrcdion,  and  therefore  Wells  well  might  return  the  blows  ; 
fo  that  the  blows  oi  J  Fells  could  not  be  called  a  provocation,  nor  the 
Words  no  pro- gj.(^  ^^  Q^  Keite  lawful.     Then  the  words  could  not  amount  to  a 
provocation,  for  bare  words  cannot  make  a  provocation  to  kill  or 
Grey's  cafe.    maim.     Therefore  in  1663   Grey  commanded  his  fervant  5.  to  do 
fomething ;  and  afterwards  Grey  and  B.  doing  their  work  at  the 
anvil,  Grey  afked  R.  if  he  had  done  the  thing,  B.  anfwered  yes ; 
Grey  told   him,    that  if  he  did    not  take    more  care  of  his  affairs 
hereafter  he  fliould  go  to   Bridivell ;  B.  anfwered,  that  he  fhould 
like  better  to  work  there,  than  to  ferve  Grey  ;  upon  which  Grey 
killed  B.  with  a  blow  of  his  hamm.er  upon  his  head,  and  it  was  ad- 
Hopping  and  judged  murder.     In   the  cafe  of  Hopping  and  Himgate  it  was  held 
Hungate.       manllaughter  by  all  the  juflices  of  the  Common  Ple^s  and  barons  of 
the  Exchequer;  becaufe  though  Hungate  was  a  flranger  to  the  perfoii 
prelled,  yet  this  being  done  under  pretext  of  authority,  it  concern- 
ed every  fubjed ;  but  all  the  judges  of  the  King's  Bench  held   it 
murder.     And  all  the  judges  agreed,  that  if  this   was  no  provoca- 
tion, the  exchange  of  blows  afterwards   would  not  make  it  man- 
flaughter.     For  if  A.  of  malice  prepenfe  alTaults  B.  B.  draws  his 
Reneer's  cafe,  fword,  A.   flics  to  a  Wall  and  there  kills  B.  yet  it  is  murder.     In 
Turner's  cafe,  i^fwav's  cafe  Citjibal  ftruck  firft.     In  Turner's  cafe  the  event  was 
extraordinary,  for   he   could  not  intend   to  kill  the  boy   with  the 
clog.     But  \i  A.  kills  B.  with  an  inftrument  of  iron,  &c.  which 
might   kill  in  probability,    without  any  provocation,   this  will  be 
murder.     But  the  other  juftices  did  not  give  their  opinion.     And 
this  cafe  being  argued  now  the  laft  day  of  the  term,  the   court  did 
Exceptms  to  j-,ot:  give  their  opinions  to  the  matter  in  lav/.     But  Holt  chief  juftice 
menTofVab-  took  cxceptions  to  the  indldment  upon  the  flatute  of  tabbing,  that- 
bi"S-  it  was  only  faid  [not  having  firfl  Itruck]  but  it  is  not  faid   [not 

havinjr 
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having  a  weapon  drawn]  for  if  the  prifoner  had  killed  Wells,  after 
that  he  had  a  weapon  drawn,  he  would  be  out  of  the  intent  of  the 
ftatute ;    and  therefore  all   the  court  held  this  a  fatal   exception. 
Then  to  the  indidiment  for  murder  Holt  chief  juftice  took  feveral 
exceptions,      i.  Becaufe  it  is  faid,  praediclm  J.  Keite  the  prifoner  ^''"P''^"'  "> 
in  ipftwi  Jacobum  JVells  infultiitn,  ^c.  Jecit,  ipfutn  Jacobiim  lydls  J2ix^^^^^ 
cum  qiiodam  gladio,  &c.  qucin  in  manu  dextra,  &c.  ipfiim  Jacobum 
Wells  in  et  fuper,  &c.  pupugit,  &e.  and  fo  there  is  one   'Jaccbutn  Abundance. 
Wells  more  than  there  ought  to  be.     2.  It  is  faid  that  Keite  gave 
to  PVells  a  wound  of  the  breadth  of  one  inch,  et  profunditatis  to- 
tally through  the  body ;  which  (by  him)  is  uncertain.     In  5  Co.  Uncertainty. 
120.  Long's  cafe,  totaliter  penetrans  in  et  per  corpus  was  held  well 
enough  ;  but  there  was  no  profunditatis  mentioned,  and  there  are 
no  precedents  which  warrant  this  cafe ;  and  he  faid,  that  he  had 
caufed  feveral  indictments  at  the  Old  Baily  to  be  fearched.     3.  It 
is  percuffit  et  dedity  where  it  fliould  have  been  percujfit  datis,  for  Wilfor.  v. 
the  former  is  not  fo  certain,  becaufe  it  might  be  by  another  flroke ;  '^=*^^- 
but  the  precedents  are  both  the  one  way  and  the  other.     He  did 
not  fay  abfolutely,  that  thefe  exceptions  to  the  indidment  of  murder 
are  fatal ;  but  he  faid,  that  if  the  King's  council  did  not  infift:  to 
demand  their  iudgment  upon  the  verdidl,  he  fliould  make  no  fcruple 
to  quafli  it.     And  the  King's  council  not  oppoiing  it,  both  the  in- 
dictments were  qua(hed.     And  Holt  chief  jultice  gave  order  to  the 
clerk  to  make  an  entry,   that  quia  indi6lame?tt'  minus  fufficicn'  &c. 
idea,   &c.     And  Mr.  Keite  was  bailed,  to  be  tried  at  the  next  af- 
fizes,   where  he  was  found  guilty  of  manflaughter,  and  had  his 
clergy,  &c.  and  died  of  the  fmall  pox  1697  in  Wiltfiire,  his  own 
country. 

Roe  verf.  Gatehoufe. 

A  Sftanpjit,  in  which  the  plaintiff  declares,  that  inafmuch  as  the  S.  C.  z  Saik. 
^*   defendant  being  indebted  to  the  plaintiff  in  for  goods  ^,^3- 

fold,  fuch  a  day  fiipcr  fe  ajjumpjit  to  pay  the  plaintiff  the  faid  fum  ;  r  Mod.^joj. 
cumque  ctiatn  the  plaintiff  had  found  meat,  Off.  for  J.  S.  at  the  Lutw.  233. 
fpccial  requeft  of  the  defendant,  which  amounted  to  fo  much, 
fuper  fe  affumpfit  to  pay  the  plaintiff,  &c.  Verdidt  for  the  plain- 
tiff, and  intire  damages  were  given.  And  it  was  moved  in  arreft 
of  judgment,  that  every  promife  is  a  diftindt  declaration,  and  that 
in  the  lecond  promife  (which  for  greater  reafon  might  be  eftcemed 
a  new  count,  by  virtue  of  the  words  cumque  etiam)  Jion  conjlat  who 
made  the  promife,  y.  5.  or  the  defendant.  Perhaps  it  was  7.  S. 
and  then  it  will  not  bind  the  defendant.  Then  damages  being 
given  ratione  praemijforum  vitiates  the  whole,  for  the  word  prae- 
VJJJforwn  extends  to  both  the  breaches  affigned.     And  this  uncer- 

P  p  tainty 
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tainty  is  not  aided  by  the  verdidi,  and  it  cannot  be  made  good  by 
intendment ;  for  the  promile  is  the  git  of  the  adlon  ;  and  the  git 
of  an  adion,  though  after  verdid,  cannot  be  taken  by  intendment. 

London  V.     Nov  50.     3  Cro.  9 1 3.     Tfiu.  4  Jac.  2.  B.  R.  rot.  993,     London 

iHart.  'uc'rf.  Hart, 

But  e  contra  it  was  argued  for  the  pbintlff,  that  it  fliall  be  in- 
tended, that  the  defendant  affumed  ;  for  the  money  paid  was  to  his 
I  Sid.  306.     ufe,  and  at  his  requcft,     Befides  that,  if  the  defendant  flinl!  not  be 
2\emr.  iy6.  jj^g  nominative  cafe  to  ajjii7npft^  then  there  is  no  prCTnife;  for  it 
has  no  nominative  cafe,  and  fo  no  damages  were  given  for  it,  but 
for  the  breach  of  the  other  promifc,  and  to  It  jraewijj'oriim  mull 
relate.     But  it  would  have  been  otherwife  if  there  had  been  a  pro- 
mife,  but  not  a  binding  one  in  law  for  fome  collateral  account  j 
becaufe  the  jury  not  knowing  the  law,  might  be  fuppofed  to  con* 
fider  it  as  a  promife,  and  fo  give  damages  for  it.     But  here  there  is 
no  promife,  and  therefore  no  damages  given  for  it.     But  judgment 
Sheers  v.       Was  given  for  the  plaintiff,  becaufe  the  cumque  etiam  in  effcd  is  all 
Erown,  Trin.  one  with  cc  ctiajTi,  and  fo  couples  both  the  fentences  together,  and 
^  ^Jj^' j^_  ^' makes  the  defendant  the  nominative  cafe  to  govern  the  fecond  af- 
fumpftt  as  well  as  the  firft.     For  t^e  plaintiff's  caufe  of  adion  arifes 
from  both  the  promifes ;  and  it  cannot  be  fuppofed,  that  the  plain- 
tiff would  bring  an  rffiwipftt  againft  the  defendant,  becaufe  J.  S, 
made  the  promife.     See  i  Sid.  292.     Latch    125.     3  Cro.  847,  8. 
703.     Per  Holt  chief  juftice,  if  divers  confiderations  are  mentioned 
in  one  ajfumpfit,  and  one  of  them  is  void  and  the  others  good,  and 
damages   are  given   ratiove  praemijjhi'nm,    this   will   not  arreft  the 
judgment,  becaufe  the  damages  fliall  be  intended  to  be  given  only  for 
thofe  that  are  good. 

Chamberlain  verf.  Harvey.' 

S.'C.Carth.  ''  I  'Rcfpafs  for  taking  of  a  Negro  pretii  100  /.  The  jury  find  a 
396-  JL      fpecial  verdid  ;  that  the  father  of  the  plaintiff  was  pcffcffed 

Tfefpafs  for'a^f  ^^^s  N'gro,  and  of  fuch  a  manor  in  Barbadoes,  and  that  there  is 
Negro  does  a  law  in  that  country,  which  makes  the  Negro  part  of  the  real 
not  lie.  eftate  :  that  the  fa;her  died  feifed,  whereby  the  manor  defcended 

to  the  plaintiff  as  fon  and  heir,  and  that  he  endowed  his  mother 
of  this  Negro  and  of  a  third  part  of  the  manor  j  that  the  mother 
mr  rripd  ;i''a:ki7is,  who  brought  the  Negro  i::':o  E?7gland,  where  he 
was  baptizea  without  the  knowledge  of  the  mother ;  that  Watkins 
and  his  wife  are  dead,  and  that  the  Negro  continued  feveral  years 
in  England;  that  the  defendant  feifed  him,  &c.  And  after  argu- 
ment at  the  bar  feveral  timcb  by  Sir  Wartholome'W  Shower  of  the  one 
fide,  and  Mr.  L ,  of  the  other,  this  term  it  was  adjudged,  that 
this  adion  will  not  lie.-  Trefpafs  will  lie  for  taking-  of  an  appren- 
tice. 
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tice,  or  haere.-iem  apparcntem.     An  abbot  might  maintain  trefpafs  for  Trefpifs, 
■his  monk;  and  any  man  may  maintain  trcipafs  for  another,  if  he  ^^''"^  "''«*• 
declares  with  a  per  qiiod  fa-vitium  ami/it ;  but  it  will  not  lie  in  this 
cafe.     And  per  Holt  chief  juftice,  trover  will  not  lie  for  a  Negro,, 
contra  to  3  Kcb.  685.  Butti  v.  Fenny. 

Hill  5  Will.  &  Mar.  C.  B.  between  Gelly  and  Cleve,  adjudged 
that  trover  will  lie  for  a  Negro  boy ;  for  they  are  heathens,  and 
therefore  a  man  may  have  property  in  them,  and  that  the  court 
without  averment  made  will  take  notice  that  they  are  heathens. 
Ex  relatione  m'ri  Place. 

Vafch.  5  Ann.  B.  R.  Smith  v.  Coiild,  adjudged  that  it  lies  not. 
See  2  Salk.  6bb. 

Dcrry  vej'f.  duciffam  Mazarine. 

T\Erry  brought  an  adion  againft  the  duchefs  for  wages,  and  money  s.  c.  i  Saik. 
•*-^   lent;    the  defendant   pleaded  coverture,  and   iffue  thereupon."^- 
And  notwithftanding  that  there  was  very  flrong  evidence  at  the  trial,  ^  ^   '    *  " 
that  the  duke  of  Mazarine  the  defendant's  huiband  was  alive  in  of'^n  ihen 
France,,  the  jiiry  find  for  the  plaintiff;    becaufe    the  duchels  had  enemy  Suable, 
lived  here  in  England  for  twenty  years  as  afemefolc,  and  had  con-  I"  delivering 
tra<fted  continually  as  fuch ;    and   he  who  was  her  hufband,  is  ^in  |i,e  °ou"t°J^°j_ 
alien  enemy.     And   it  was  moved   on  behalf  of  the  duchefs,  that  iz  Geo. '2.  in 
this  verdidl  was  againft  evidence  and  law,  for  -3,  feme  covert  cannot '''^."^'^  *^ 
be  fole  charged  for  debts  and  contrads,  without  divorce  and  ali-  Dormer  v, 
mony,    although  the  hufband   be  a  foreigner.     But  AW/ chief  ju- Parthorn, 
flicc,  when  the  hufband  is  an  alien  enemy,  and  under  an  abfolute  "he  hj^g^/''^ 
dif.bility  to  come  and  live  here,  the  law  perhaps  will  make  the  and  equity  of 
wife  of  fuch  a  huftand  chargeable  as  -^  feme  file  for  her  debts  and  [1"=  "'=  ^''^ 
contrads.     For  this  cafe  docs  not  differ  from  the  cafe  of  my  lady  for  "e^fJfing"* 
Belknap  and  my  lady  Weyland,  who  were  allowed  i^ble  to  fue  and  a  new  mai, 
to  be  fued  upon  the  abjuration  or  banifhment  of  their  hufbands,  as  ^^  cired  this 
if  tiiey  had  been  fole.     And  afterwards  the  plaintiff  had  his  judg-  v.  duchefs  of' 
ment,  as  Mr.  Colman  told  me.     '  Maza 


zanne. 


Redwood  verf.  Coward. 
Intr.  7r/;z.   8  TFilL  3.    Rot,  645. 

ERror  of  a  judgment  of  the  palace  court  in  ajfutnpft  after  verdidl;  s.  C.  i  S^-. 
i  and  the  error  afTigned  was,  that  in  the  verdid:  the  record  is,  32S. 
that  the  jury   aj/ident  damna,  where  it  ought  to  be  affidu?it ;  as  if  ^  g^^^j'^^ 
judgment  is  entred  with  cojicejfum  inflcad  of  confideratiim^  it  is  error,  i  Mod.  293. 

and  ^fi'^iint. 
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and  for  this  the  judgment  fliall  be  reverfed.  But  againft  this  Ward 
argued,  that  ajfident  is  more  elegant  Latin,  for  the  fimple  verb  is 
of  the  fecond  conjugation,  and  therefore  the  compound  ought  to  be 
of  that  alfo.  And  for  authorities  there  is  Plowd.  348.  4  Co.  7.  b. 
in  point.  But  per  Holt  chief  juftice,  the  elegancy  of  the  Latin  is 
not  confiderable,  for  the  law  prefcribes  for  odd  words ;  but  there  is 
a  difference  between  a  verdidl  found  by  lay  people,  and  a  judgment 
given  by  a  court.  Therefore  in  the  former  cafe  if  the  words  are  of 
the  fame  import  that  the  jury  intends,  all  is  well ;  but  in  the  other 
the  terms  of  art  mufl:  be  ufed.  Concejj'um  in  a  judgment  is  ill,  be- 
caufe  the  judgment  does  not  appear  to  be  given  upon  mature  deli- 
beration, as  all  judicial  ads  ought  to  be.     Judgment  was  affirmed. 

Rex  verf.  Burdett. 

isMod.  iii.TNformation  was  brought  againft  Burdett,  farmer  of  Newgate 
^"<f  I'lr  f.  -  -*  "Tiarket,  for  extorlion ;  and  the  extorfion  was  affigned,  for  that 
.1:  C.  "  ^^  ^^  Ji^d  taken  divers  fums  of  money  of  the  market  people  for  rent 
Caufes  to  fet  for  the  ufe  of  the  little  ftalls  in  the  market,  and  divers  great  fums 
afideaverdift.  ^q^  fincs,;  And  at  Jiift  prius  in  London,  upon  the  general  ilfue 
A^'hatisextor-pjg^jgj^  the  defendant  was  found  guilty.  And  now  it  was  moved 
Jiep."  loz.  a.  by  Sir  Bartholomew  Shower,  Mr.  Northey,  ^c.  to  fet  afide  the 
verdid:.  And  two  irregularities  were  affigned.  i.  That  a  certain 
'  printed  paper,  reprefenting  the  pretended  ill  pradices  and  the  per- 

,.;         •  .    .  iiicious  confequences  of  them,  was  fent  to  all  perfons,  who  pro- 
bably would  be  of  the  jury,  to  induce  them  to  rind  the  defendant 
^^R*  ^r"^       gui^-y-     2.  That  the  jury  took  with  them  out  of  court  an  order 
261.  of  the  common  council,  without  the  leave  of  the  court  or  confent 

Sid.  235.  of  the  parties.  And  they  cited  the  cafe  of  my  lady  Joy,  where  a 
'±n  ilxt  v^rdid  was  fet  afide,  becaufe  the  jury  took  with  them  a  map  of 
p:c.  308.  the  premiffes  out  of  court.  But  as  to  the  firft.  Holt  chief  juftice 
Lady  Joy's  faid,  that  it  was  a  great  crime  in  thofe  who  had  done  it  j  and  he 
"  *■  faid,  they  fent  him  ojie  of  them  by  the  penny-poft,  but  carting  his 

fed^"  '^"  eyes  upon  the  title,  he  fav/  what  it  was,  and  did  not  read  it  j  but 
that  was,  not  fixed  upon  the  informers,  and  if  the  delivery  of  pa- 
pers by  a  ftrangcr  were  fufficient  to  avoid  a  verdid,  the  cafe  would 
Whatwri-  never  be  decided.  As  to  the  fecond  point,  he  laid,  that  it  was 
tings  the  jury  j^j-gpujaj-  jq  t^j-g  (j^g  ^(\  of  common  council  :  but  the  matter  of  the 
with  them,  ad  being  evidence  on  both  fides,  it  would  not  fet  afide  the  verdid. 
Bro.  Verd.  The  fame  law  if  the  jury  eat  at  their  own  cofts,  this  will  not  fet 
P'-  '9-  afide  the  verdid,  but  it  is  fineable.     In  my  lady  Joy's  cafe,  the  map 

which  the  jury  took  with  them,  was  evidence  onlv  on  one  fide, 
and  therefore,  finding  a  verdid  accordingly,  it  was  fet  afide.  And 
as  to  the  fad  which  was  the  ground  of  this  information,  it  was 
upged  now  in  B.  R.  and  alfo  at  Guildhall,  by  ferjeant  Wright  at 
I  the^ 
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the  trial  of  another  information  for  the  like  fadl  (for  there  were 
feveral  preferred  againft  the  defendant)  that  this  was  extorf.on,  Extorfion, 
becaufe  the  people  had  not  free  liberty  to  fell  their  wares  in  the  v^hdt. 
market  according  to  law.  And  he  compared  it  to  the  cafe  of  a 
miller,  who,  if  he  takes  more  for  toll  than  is  due  by  the  cuftoin 
is  punifliable  in  every  leet.  But  it  was  held  by  the  court  of  B.  R. 
and  by  Holt  chief  juftice  at  Guildhall,  that  if  the  defendant  ereds 
feveral  flails,  and  does  not  leave  fufficient  room  for  the  market 
people  to  ftand  and  fell  their  wares,  fo  that  for  want  of  room  they 
are  forced  to  hire  the  flails  of  the  defendant,  the  taking  of  money 
for  the  ufe  of  the  flails  in  fuch  cafes  is  extoriion.  But  if  the  people 
have  room  enough  clear  to  themfeives,  to  come  and  fell  their  wares, 
but  for  their  farther  conveniency  they  voluntarily  hire  thefe  flails 
of  the  defendant,  without  any  neceffity  compelling  them ;  there  it 
is  no  extorfion,  though  the  defendant  takes  a  fine  and  rent  for  the 
ufe  of  them.  And  the  cafe  of  the  miller  is  not  parallel  to  this  cafe, 
for  there  when  the  cuflom  has  afcertained  the  toll,  if  the  miller 
takes  more  than  the  cuflom  warrants,  this  is  perfeft  extorfion  : 
but  in  this  cafe  the  law  has  not  appointed  any  flails  for  the  market 
people,  but  only  that  they  fhall  have  the  liberty  of  the  market, 
which  the  defendant  does  not  abridge,  having  left  them  room 
enough  befide  the  place  where  the  flails  are  fet ;  and  then  if  they 
will  enjoy  the  convenience  of  the  flails,  they  mufl  comply  with 
the  defendant's  terms.  Therefore  this  cafe  rather  refembles  the  Difference  be- 
cafe  of  new  mills,  where  the  miller  is  not  reflrained  to  any  certain  "^'^^" '="1°" 
toll ;  but  the  perfons  who  will  have  their  corn  ground  there,  mufl  andnev/mlils. 
comply  with  the  miller's  demands ;  and  whatfoever  he  takes,  it  is 
not  extoriion,  becaufe  it  is  the  voluntary  agreement  of  the  parties. 
And  afterwards  thefe  difputes  were  fubmitted  to  the  arbitration  of 
Sir  Bartholomew  Shozcer  and  ferjeant  Wright,  and  fo  the  informa- 
tions were  difcontinued. 

It  was  fiiid  by  Holt  chief  juftice,  at  the  trial  at  Guildhall,  that 
if  a  man  be  indidled  for  taking  extorfively  twenty  fhiilings,  and 
there  is  but  proof  of  one  fliilling,  yet  the  defendant  is  guilty.  And 
(by  him)  the  extorfive  agreement,  or  ufurious  agreement,  is  not 
the  oftcnfe,  but  the  taking ;  for  a  pardon  after  the  agreement,  and 
before  the  taking,  does  not  pardon  the  extorfion  or  ufury. 

Bennett  verf.  Talbois. 

TRefpafs    quare  claufum  f regit   ct   herbam   cum  duabus  vaccis  S-  C.  i  Salk. 
conculcavit   ct  confumpjit  et   in  claitfo  venatm  fuit,  G?r.  exi-  ^'^,Jod.  307. 
ftfiite    inferiori   artifice,    viz.   pannario,  et   alia   enormia,  &c.  and  Carth.  382. 
concludes,  contra  firman  fiatuti.     Upon  not  guilty  pleaded,  vcrdidl  Statute  of 

hunting. 
S.  C.  Comb.  4:0.     1 2  Mod.  122.    Holt's  Rep,  63+,     Comyns  26.  S.  C.     Poll.  1164. 

Q^q  for 
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for  the  plaintiff.     And  Mr.  Webb  moved  in  arreft  of  judgment, 
] .  That  it  is  not  faid,  that  the  defendant  is  not  qualified  by  eftate 
to  hunt,  without  incurring  the  penalty  of  the  aft ;  for  if  he  be, 
he  might  hunt  by  law.-    But  to  this  it  was  refolve.l  by  the  court. 
Hunting  <■«    that   hunting    is    a    trefpafs  in  alteno  j'olo    at    common    law,    and 
nd"'ifat''    aaionable.     Then  the  new  ftatute  4^5  Will.  £^  Mar.  cap.  23. 
common  law.  only,  as  to  this  point  of  inferior  tradefmen,  repeals  the  flatute  of 
22  ^  23  Car.  2.  cap.  9,    which  enafts,  that  the  party  fliall  re- 
cover no  more  cofts  than  damages,  when  the  jury  give  damages 
under  forty  fhillings.     But  no  adl  enables  the  party  to  hunt  in  an- 
other's ground ;  and  therefore  it  is  not  material,  how  the  perfon  is 
qualified,    in  the   cafe  of  an  inferior  tradefman,    as  to  his  eflate. 
Contm  for-     Then  it  was  moved,   that    the  plaintiff  having  conclu.'i-d,    C07itra 
Tnam  jiatuti.  jof„,am  Jlatiit!,  this  goes  to  the  whole,  and  therefore  if  is  ill ;  for 
^^IpIi ',oo_^"  the  trefpafs  is  an  offenfe  at  common  law,    and  not  ag.infl  any 
I  Cro.  233.    ftatute.      But  to  this  Holt  chief  juftice  anfwered,  that  if  an  aft 
I  Vent.  103,4.  q£- p^j.jjj^p-jgj^j  increafes  the  penalty,    or  deprives  tlie  party  of  the 
4  Leon.  49!    benefit  of  the  common  law,  there  he  ought  to  conclude  co}irrafor~ 
3C10. 330.    juarn  Jiatuti.     But  if  a  man  brings  an  aftion  for  fuch  an   offenfe, 
and  for  a  thing  that  is  an  offenfe  only  at  common  law,  and  con- 
cludes contra  fonnam  ftatuti;  though  in  grammar  this  goes  to  the 
whole,  yet  the  court  will  refer  it  only  to  the  offenfe  that  is  prohi- 
bited, &c.  by  the  ftatute,  and  it  fhall  be  furplufage  as  to  the  of- 
fenfe at  common  law.     And  he  refembled  it  to  the  cafe  of  Page 
and  Harivood,  Allen  43.      So  if  a  man  brings   an  aftion   for  an 
offenfe  co?itra  formamjlatuii,  where  there  is  no  ftatute,  there  the 
contra  formam  jiatuti,  fliall  be  furplufage.     And  he  cited  a  cafe  in 
I  Vejit.  103.  where  A.  brought  an  aftion  for  withdrawing  his  wife 
contra  formam  Jiatuti,  and  becaufe  there  was  no  ftatute,  this  was 
adjudged  furplufage.     But  in  this  cafe  the  aft  of  Will.  G"  Mar.  does 
not  create  a  new  penalty,  but  is  a  reftitution  of  the  common  law ; 
and  therefore  the  party  has  no  need  to  declare  with  contra  formam 
jiatuti ;  and  therefore  it  will  be  the  better  way  hereafter  to  omit 
the  contra  for  main  ftatuti  in  luch  cafes.     And  if  the  plaintiff  de- 
clares that  the  defendant  was  an  inferior  tradefman,  he  fhall  have 
full  cofts.     Then  here,  fince  he  has  declared  with  a  contra  formam 
Jiatuti,  where  there  was  no  need  of  it,  without  doubt  it  (liall  be 
furplufage.      And  therefore  judgment  was  given  for  the  plaintiff, 
niji,  Gfc.      And  in  Eajler   term  it  was  abfolutely  given  for  the 
plaintiff. 


Rex 
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Rex  verf.  Yaites.' 

XT'Aites  was  convid  of  killing  rabbits  in  a  private  warren,  by  In-  Game. 
■^    quidtion  taken  before  a  juftice  of  peace,  and  was  fined  10  s.  a  >  ^^P-  "'^• 
rabbit.     And  Mr.  Northey  moved  to  quafli  the  inquifition,  becaufe  juibc°es  of 
the  juftices  of  peace  have  no  authority  to  fet  a  fine  upon  a  man  for  peat^e  cannat 
fuch  offenfe.     For  the  flatute  22  &?  23  Car.  2.  cap.  25.  gives  treble  ^J'^^'ijff^"'' 
cofts  and  damages,  but  no  fine.     And  the  flatute  4  G?  5  IVill.  G*  kiiimg  otnb- 
Mar.  cap.  23.  extends  only  to  game,  which  cannot  be  extended  to ''''^ '"  =*  P"- 
rabbits  kept  in  a  private  warren.     And  of  this  opinion  was  the  whole 
court,  and  therefore  the  inquifition  was  quaflied. 


vate  vvarreK. 


Walker  ve?-/.  Stokoe. 


W 


^Alker  brought  a  writ  of  error,  which  was  quaflied  ;  and  now  s.  c.  Cartb. 
he  brought  error  coram  -vobis  rejidet,  reciting  quod  ve7iire  fe- 1^7 ■ 
citnus  the  record  by  a  former  writ  returnable  in  curia  nojlra  coram  L  "*  •  '  ' 
nobis.     And  Mr.   Northey   moved  lafl:  Michaelmas  term,   that  the  S.  C.  Comb, 
writ  of  error  coram  vobis^  &c.  being  entred  upon  the  fame  roll  ^54- 
with  the  former  writ  of  error  (as  it  fhould  be,  otherwife  the  whole  Variance  be- 
would  be,  though  after  verdift,  3   Cro.  106.  difcontinued)  and  it  error, 
is  apparent  upon  the  former  writ  of  error,  that  it  was  returnable  Difcominu- 
before  the  King  and  Queen ;  then  fince  this  writ  recites,  that  the  ance. 
former  writ  was  returnable  before  the  King  only  in  his  court,   it 
ought  to  be  quaflied.    But  againft  this  Mr.  Carthew  argued,  that  fince 
the  coram  nobis  refidet  recites,  that  in  a  record  concerning  fuch  a 
matter  between  A.  and  B.  coram  nobis  jam  refidente,  G?c.  there  is 
error;  this  is  fufficient,  and  the   reft  is  but  furplufage,  that  will 
not  abate  a  writ  of  error,  which  is  but  a  commiflion  to  examine 
errors,  and  has  no  need  to  be  fo  precife  as  an  original  writ.     Be- 
lides  that,   the  coram  -vobis  relidet  mentions,   that  the  record  was 
removed  before  the  King  and  Queen  by  a  former  writ  of  error  re- 
turnable coram  nobis  in  curia  nojlra,  which  may  be  true  and  good 
Latin,  though  it  relates  to  King  and  Queen.     Scd  non  allocatur. 
For,  per  curiam,  the  authority  of  the  court  is  given  to  them  by 
the  coratn  vobis  refidet,  which  is  to  examine  errors  in  a  record  re- 
moved by  writ  of  error  corajn  jiobis  in  curia  nofira,  and  there  is  no 
fuch  writ,  or  perhaps  there  was  fubh  a  one,  and  alfo  another  re- 
cord between  the  fame  parties  removed  by  writ  of  error  returnable 
before  the  King  and  Queen.     Then  here  the  coram  nobis  is  an- 
nexed to  the  return  of  the  laft,  and  therefore  ill.     For  though  the 
former  v/rit  of  error  was  quaflied,  yet  it  is  not  as  if  it  had  never 
been,   for  it  is  there  fliill,  though  it  cannot  be  proceeded  upon,  and 

the 
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the  King's  Bench  ought  to  take  notice  of  its  being  quaflied  by  them, 
and  fo  ought  the  plaintiff  alfo,  the  coram  nobis  rejidet  being  ground- 
ed upon  it.     And  Holt  chief  juftice  faid,  that  if  the  writ  of  error 
had  been  granted  in  the  time  of  the  King  and  Queen,  and  then 
the  Queen  had  died,  and  then  the  record  had  been  brought  into 
the  King's  Bench,  this  had  been  fuch  a  record  as  the  coram  nobis 
(a)  kt^^       refidet  defcribes.     And  he  took  the  diftindion,     Teh.   211.  (a) 
'h"r°  r  ^"'^  Where  the  fuit  is   to  defeat  a  record,  then  the  variance  is  £ual ; 
{aid,  that  he  but  where  the  fuit  goes  to  another  collateral  matter,  and  not  to 
did  not  ap-     defeat  the  record,  there  it  is  otherwife.     And  upon  this  diftinftion 
fo?mfon''o/^    the  cafe  in   31   JJJif.  pi.   i,  is  held  to  be  good  law,  becaufe   the 
Saund.  291.    difcharge  of  the  aide  frier  is  but  collateral  to  the  demand  in  the 
Gay  V.Adams,  gfj-jfe^     And  for  thefe  reafons  the  writ  of  error  corain  vcbis  was 
quallied,   niji,  &c. 

Benzen  verjl   Jeffries. 
Hypotheca-    "IV^  yf  OtioH  was  made  for  a  prohibition  to  the  court  of  admiralty, 


tion 


where  a  fuit  was  profecuted  againft  a  fliip,  which  the  mafter 
had  hypothecated  for  neceflaries,  being  upon  the  fea  in  flrefs  of 
weather.     And  the  fuggeftion  was,  that  the  agreement  was  made, 
and  the  money  lent,  upon  the  land,  viz.  in  the  port  of  London, 
it  being  a  Fcnetian  vefTel,  which  came  here  by  way  of  trade,  and 
not  ftrefs   of  weather.     But  per  Holt  chief  juftice  the  mafter   of 
the  fhip  has  power  to  hypothecate  it,   but  he  cannot  fell  it ;  and 
by  the  pawning,  the  fliip  becomes  liable  to  condemnation.     This 
Codard  V.      was  refolved  in  folemn  debate  in  the  cafe  of  Coftard  -u.  Lewftie, 
LewiHe.         g   Will.  &  Mar.  B.  R.     Then  there  is  no  remedy  here  for  the 
V0.1.  8oc!°    hypothecation,  but  by  way  of  contract:.     Therefore  fince  the  King's 
806,  983.      Bench  cannot  do  right  to  the  parties,  it  will  not  hinder  the  ad- 
6  Mod.  79.    i-niralty  from   doing  them  right.     For  if  the  Kind's  Bench  allows 
the  hypothecation,  and  yet  denies  the   remedy,  it  will  be  a  mani- 
feft  contradidlion.     An  adtion  was  brought  upon  the  ftatute  2  Hen. 
4.  cap.  II.  for  fuing  in  the  admiralty  upon  a  hypothecation,  and 
it  was  held  to  be  out  of  the  ftatute,   in .  the  time  of  my  lord  Hale. 
And  as  to  the  objedion,   that  the  contraft  was  made   upon  the 
land,  and  the  money  paid  there  ;  it  muft  of  neceftlty  be  iq,  for  if 
a  man  be  in  diftrefs  upon  the  fea,  and  compelled  to  go  into  port, 
he  muft  receive   the  money  there,   or  not  all.     And   if  his  fliip 
be  impaired  by  tempeft,  fo  that  he  is  forced  to  borrow  money  to 
refit,  otherwife  ihe  will  be  loft,  and  for  fecurity  of  this  money  he 
pledges  his  fliip ;  fince  the  caufe  of  the  pledging  arifes  upon  the 
fea,  the  fuit  may  well   be   in  the   admiralty  court.     But  becaufe 
there  was  a  precedent,  where  a  prohibition  in  fuch  cafe  had  been 
granted  j  the  court  granted  the  prohibition,  and  ordered  the  plain- 
tiff 


Comb.  135. 

2  Hen.  4 
C.   II. 
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tiff  to  declare  upon  it,  for  the  law  feemed  clear  to  them,  as  before 
is  faid. 

Rex  verf.  Penny. 

THE  defendant  was  indidled,  for  having  fpoken  thefc  words s.  C.  Comb: 
of  Mr,  Marti?!  a  juftice  of  peace:  I  did  not  care  if  all  the4'4- 
Martins  had  been  hanged  five  years  ago.     And  the  juftlce  is  now 
turned  out  of  the  commiflion.     And  upon  motion  this  indidment  indiament 
was  quaflied,  for  an  indidment  does  not  lie  for  thefe  words,   but  for  words. 
Mr.  Martin  iliould  have  recourfe  to  his  adion. 


Draper  ve?-/.  Glaflbp. 

pER  Holt  chief  juftice,  if  the  defendant  pleads  72on  ^J/iif^^^f,  i  Si\k.  2^9: 
■'  he  cannot  give  in  evidence  the  flatute  of  limitations,  becaufe  Statute  of  li- 
the affumpfit  goes  to  the  praeter-ltnio. :    but  upon  7iil  debet  pleaded  ""'"tionsm    ^ 

jj       /'       D  I  .^,,,  ^  evidence  upon 

the  ftatute  is  good  evidence,    becaufe  the  iffue   is  joined  per  "verba  ,vhat  plea  ? 
de  fraejenti,  and  without  doubt  nil  debet  by  virtue  of  the  ftatute  ;  Skin.  195,  z+i 
and  it  is  no  debt  at  this  time,  though  it  was  a  debt. 


The  prefident  and  college  of  phyficians  verf.  Talbois. 

THE  plaintiffs  brought  an  adion  againft  the  defendant  tain  ^^^ 
quatn,     for   pradifing  without    licenfe,    i3c.      And  ferjeant  680. 
Darnall  took  exception,  that  the  aclion  was  mifconceived,  for  it  ^'^'°? 
fliould  have  been  fued  lingly  in  the  name  of  the  prefident  accord-  the"coiiege^of 
ing  to  2  Cro.    121,   159.      i    Cro.   256.     ^ut  per  curiam,  the  pre- ph>'ficians. 
cedents  have  been  the  one  way  and  the  other  $  and  this  feems  to 
be  the  better  method,    for  being  a  corporation,    it  is  natural  for 
them  to  fue  by  their  name  of  creation. 

Bracy's  cafe. 

VR(^cy  was  examined  before  commiffioncrs  of  bankrupts,  for  ha- copy  of  depo- 
•^   ving  taken  certain  goods  of  A.  who  was  a  bankrupt,    and  Bracy  Htions  wken 
made  depofitions.     Afterwards  the  commifiioners  of  bankrupts  af-  ^^2L7rToi 
figned  thefe  goods  to  the  creditors  of  A.  who  brouj^ht  an  adion  Tank^rup'ts  de- 
againft  Bracy.     And  now  Bracy   moved  in  B.  R.  that  he  might  "i'^- 
have  a  copy  of  the  depofitions  in  order  to  defend  himfelf,  upon  "■  ^'"-  '°°** 
allegation  that  they  were  in  nature  of  a  publick  memorial,   and  that 
by  ignorance  and  furprife  he  had  fubfcribed  many  things  to  his 

R  r  prejudice. 
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prejudice.  But  the  motion  was  denied  ;  for  per  curiam  thefe  de- 
pofitions  are  not  of  a  publick  nature,  but  taken  by  the  commif- 
fioners  to  defend  themfelves ;  and  therefore  they  could  not  order  a 
copy  of  tliem. 

■  '  "       Joliri  Arthur's  cafe. 

S.  c.  zSalk.  JOHN  Artkir  was  outlawed  for  burglary,  and  now  he  brought 
495"  J    error  to  reverfe  it.     But  per  Holt  chief  juftice,   he  muft  fue  a 

verfeT"^^  ^^  yZ/Vf  facias  againft  all  the  lords  mediate  and  immediate  j  or  the 
'Bra./ci./a.  morc  expeditions  way  is,  that  he  may  fugged  upon  the  record, 
^'".V^t"  ^^o  that  he  has  no  lands,  and  if  the  attorney  general  confefTes  this,    he 

1 2  Mod.  668.  ,  ,  -  ^  .         _     .  '    " 

J  2  Mod.  545.  has  no  need  to  a  lue  a  Jarejaaas* 


S.  C.  3  Salk. 
154. 

Copy  where 
evidence  ? 
JO  Rep.  92, 

93- 

.1  Stra.  446. 
I  Ro.  Abr. 
,678. 
T.Ray  111,405, 


Hoe  verf.   Nathrop.        • 

REfolved  per  curiam,  that  the  immediate  copy  of  an  original  ig 
good  evidence  where  the  original  i'lfelf  is  evidence.  There- 
fore the  copy  of  a  church  regifter,  the  copies  of  town  books,  of 
proceedings  in  courts  baron,  of  proceedings  in  the  ecclefiaftical  and 
admiralty  courts,  and  the  copy  of  a  probate  of  a  will  which  con- 
cerns perfonal  goods,  is  good  evidence ;  but  the  copy  of  a  probate 
of  a  teftament,  as  to  the  real,  is  not  evidence,  becaufe  the  probate 
itfelf  is  not  evidence  in  fuch  cafe. 


Tregany  verf.  Fletcher. 


S.C.  sSatk. 

676. 

Carth   41 1. 
Pari.  Cafes 
144. 

Comb.  429. 
9  Rep    10. 
z  And.  78. 


B.  R.  win 
take  notice 
that  the  Ex- 
cheqaer  in 
Wn/es  is  a 
court. 


FT'  R  R  O  R  out  of  the  great  feffions  in  Wales.  Replevin.  The 
^  defendant  makes  coi.ufance,  that  A.  B.  feifed  of  Blackacre, 
&c.  in  fee,  devifed  them  to  C.  D.  in  tail,  and  C.  D.  fuffered  a 
common  recovery,  and  made  a  fubfequent  deed,  by  which  he 
agreed,  that  the  recovery  of  Blackacre  inter  alia  Hiould  be  to  the 
ufe  of  y.  G.  for  a  fecurity  of  a  rent-charge,  and  that  it  fliould  be 
lawful  to  him  to  difrrain  for  arrears  of  rent,  and  then  he  avers  ■ 
that  the  rent  was  arrear,  and  for  the  arrears  he  m.akes  conufance  as 
bailiff  to  j'.  G.  The  plaintiff  demurs.  And  judgment  was  for 
the  avowant.  Upon  which  the  plaintiff  brought  error.  And 
Northey  took  exception,  that  in  pleading  the  common  recovery  it 
is  fiid,  that  the  writ  of  entry  in  the  pojt  iffued  out  of  the  Exxhe- 
quer,  and  does  not  fav,  out  of  the  court  of  Exchequer.  Scd  non 
allocatur.  For  per  Holt  chief  juftice,  if  there  was  no  original, 
the  recovery  would  be  good  until  reverfal ;  but  farther  the  King's 
Bench  will  take  notice,  that  the  Exchequer  in  Wales  is  a  court ; 
A.  and 
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•and  therefore  it  is  well  enough.  2.  Exc.  That  the  defendant 
ihould  not  have  pleaded  the  deed  as  a  declaration  of  ufes,  but  as 
9  Co.  9.  Bowman's  cafe.  And.  per  Holt  chief  juftice,  if  a  precedent  Ufes  declared 
deed  be  made,  whereby  it  is  agreed,  that  the  recovery,  which  is  tQoi&iKovitY. 
be  fuffcred,  fhall  be  to  fuch  and  fuch  ufes,  and  a  recovery  is  after- 
wards fuffered  accordingly  ;  one  cannot  aver  the  recovery  to  be  to 
other  ufes  than  thofe  mentioned  in  the  deed,  without  iCIiewing  a 
new  agreement;  but  if  the  ufes  are  declared  by  a  fubfequent  deed, 
there  they  arife  by  the  recovery,  and  there  may  be  a  parol  aver- 
•ment,  that  the  recovery  was  to  other  ufes ;  but  a  fubfequent  deed 
is  very  flrong.  evidence.  In  cafe  of  a  precedent  deed  he  muft 
<:onfefs  and  avoid,  but  in  cafe  of  a  fubfequent  deed  a  man  may 
traverfe,  the  ufes.  And  therefore  here  the  defendant  fhould  have 
pleaded  quae  qiiidem  recuperatio  habitafuit,  &c.  to  fuch  and  fuch 
ufes.  2,  The  defendant  pleads  here  a  grant  of  a  rent-charge  out 
of  the  place  where,  &c.  inter  alia,  whereas  he  fliould  have  fhewn  PIsadirg  of  4 
all  the  particular  lands  j    for  the   plaintiff  may  come  and  reply,  2""' f^  * 

,  1  1/-1  111  -^ '  rent  charge 

that  you  have  purchafed  part,  whereby  the  intire  rent  is  extind:.  ou:  of  5  za- 
This  method  of  pleading  is  ill.      Adjournatur.  teratia,UU 


Hilary 
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8&9WilI.  5.    C.B.    1696. 

Sir  George  Treby  Chief  Juftice. 
Sir  Edward  Nevill  \cf  n- 
Sir  John  Powell     ]JW'^"- 


Wilmore  verf.  Clerk  and  Howard. 

Render  of  tlie  f-   m  ^HE  plaintiff  had  obtained  judgment  in  an  aftion  againft 

whatSe  ^'  I         J'  ^'  ^"  which  the  defendants  were  bail,    and  after  non 

pleadable  by  B         ^   vivcntus   returned   upon   a  capias  ad  fatisfaciendimi 

the  bail?  -*^       againft  J.  S.  the  plaintiff  JVilmore  fued  a  jcire  jaciai 

Lit.  Rep. 1 94.  againft  the  defendants  as  bail,    but  before   the  return  of  the  writ 

3  Cro.  738,  y_  ^.  furrendered  himfelf  in  difcharge  of  his  bail.     Upon  which  it 

^Bulf.  182.  was  moved  by  iQ.x]tw\X.  Bonithon  on  behalf  of  the  defendants,   that 

Mo.  850.  all  proceedings  upon   the  Jcirc  facias  might  be  ftaid.     To  which 

^'sit^^6  it  was  objedted,  that  this  mn^ter  ought  to  be  pleaded,    and  was  not 

Rep.ofPrac.  proper  for  a  motion,  efpecially  fince  the  defendants  had  accepted 

in  C.B.  23,  of  the  plaintiffs  declaration,   as  in  this  cafe  they  had  done.     Sed 

Tr'i  ^2  &  ^'"^  allocatur.     For  per  curiam^    the  condition  of  the  recognifance 

Geo.  2.  is,  that  if  the  defendant  be  condemned  in  the  adlion,  he  {hall  pay 

Carth.  515.  the  condemnation,    or  render  his  body  to  prifon.     The  q  ; -ftion 

6Mod^23i.  ^'^^  will  be,  at  what  time  this  render  ought  to  be.     And  the  law 

I  Barnes  82,  fays,  it  ought  to  be,  when  the  plaintiff  in   the  original  aftion  has 

^\,  ,  fignified,  that  he  will  fue  execution  againfl  the  body  (for  he  may 

8 Mod.  340,    ^o  '   .  •   o    .1  J  J   1      J     1         7     ■        ^r     ■    J-    ■ 

15,^  lue  execution  againlr  trie  goods  and  lands  by  elegit  ox  pen  Jacias 

if  he  pleafes)  which  he  does  by  fuing  of  the  capias  ad  Jatisfa- 
ciendu7n.  So  that  if  a  render  be  made  upon  the  return  of  the  ca^ 
pias  ad  fatisfacieiidum,  cepi  corpus,  the  bail  may  plead  this  in  a 
fcire  facias  upon  the  recognifance,  or  in  debt  upon  the  recogni- 
fance ;  for  the  bail  may  plead  all  the  fame  pleas  in  debt  upon  the 
recognifance,  that  they  may  plead  in  fcire  facias  upon  the  recogni- 
fance.    But  if  non  efl  inventus  be  returned  upon  the  capias  adfatif- 

faciendiim^ 
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tisfaciendutn,  the  condition  of  the  recognizance  is  broken,  and  a 
render  can  never  after  be  pleaded.     Nor  would  the  court  hereto- 
fore accept  fuch  a  render.     3  Cf-o.  738.  Alyfon  v.  Byflon.     But  a 
great  mifchief  accrued  from  this  pradlice ;  for  then  they  fued  a  ca-    ' 
pias  ad  fatisfaciendcm  returnable  the  next  day,  fo  that  the  bail  had 
no  time  to  bring  in  the  body.     To  prevent  which  mifchief  the 
judges  indulged  the  bail  fo  far  as  to  permit  them  to  render  the 
body  upon   the  return  of  the   firft  fcire  facias,  if  the  capias  ad 
Jatisfaciendum  was  returnable  z/i?  die  in  diem.     3  Ci-o.  618.     But  if 
the  capias  ad  fatisfaciendimi  was  returnable  at  the  next  fummons, 
then  the   bail  was  held  ilridtly  to  render  the  principal  upon  the 
return  of  the  capias  ad  Jatisfaciendum,  and  not  after.     3  Cro.  738. 
But  when  Popham  was  made  chief  juftice,  he  extended  this  favour 
fo  far,    as  to  admit  a  render  any  time  before  the  return  of  the 
fecond  fcire  facias,  or  upon  the  return  fedente   curia.      But   this 
was  difallowed.     3  Bulftr.  182.     Moor  850.     The  Spanip  ambaf- 
fador  V.  Gifford.     But  the  pradlice  in  the  King's  Bench  has  con- 
tinued, and  is  now  ufed  as  Popham  had  eftabliflied  it ;  fo  that  they 
always  admit  a  render  upon  the  return  of  the  fecond  fcire  facias,  2  Cr.  109: 
fedente    curia,   or  any  time  before.     So  li  fcire  feci  be    returned 
upon  the  ^x^  fcire  facias,  then  the  render  mud  be  upon  that  re- 
turn.    But  all  the  admittances  of  thefe  renders  are  ex  gratia  cu- 
riae, and  not  ex  merito  jiijlitiae ;  for  the  condition  of  the  recog- 
nifance  is  broken  by  the  non-render  upon  the  return  of  the  capias 
ad  fatisfaciendum.      And    therefore   thefe   renders    can   never   be 
pleaded,  but  the  party  muft   be  relieved  by  motion.     It  is  faid, 
hitt.  Rep.  194.  that  by  the  courfe  of  the  common  pleas  a  render 
may  be  made  after  the  return   of  the  fcire  facias,   but  the  court 
dow  doubted  of  that,    and   Cook   chief  pronotary   faid,   that    the 
pradlice  was  always  contrary.     But  Powell  juftice  faid  he  remem- 
bred,  that  Mr.  juflice  Tiiifden  cited  a  cafe  in  the  King's  Bench, 
where  the  render  was   made  upon   the  day  of  the  return  of  the 
fecond  fcire  facias,  but  it  was  at  a  judge's  chamber  after  the  court 
was  up,  and  that  render  was  diiallowed.     But  T'rehy  chief  juftice 
faid,  that  it  feemed  to  be  a  good  render.     And   Cook  chief  prono- 
tary certified  to  the  court,  that  fuch  renders  had  been  frequently 
allowed.     And  a  rule  was  made  to  ftay  proceedings  upon  the  fcire 
facias.     Note;  It  was  refolved   this   term  in  B.  R.  in  a  cafe  be- 
tween Conyers  and  Man   and  Rawlins,    where  the  bail  pleaded  in  Coryers  v. 
fcire  facias  upon  the  recognifance,    payment  by  the  principal  be-  Man  and 
fore  the    return  of  the  fecond    fcire  facias   againft  the  bail,   that  ^^^^^""^5 
the  plea  was  bad,    for  in   ftridlnefs  of  law    the  recognifance  was    ' 
forfeited  by  the  fuing  out  of  the  hxik  fcire  facias  againft  the  bail. 


S  f  Oweii 
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Owen  vcrf.  Saunders. 

S.  c.  2  Sal!:.  A  SSISE  dc  libcro  tenemento  in  Kent.  The  plaintiff  made  plaint 
^^2i{  A  86  t\  for  tlie  office  of  clerk  of  the  peace,  whereof  he  \vas  ieifed, 
Canh.  426.  until  the  defendant  dificifed  him.  The  defendant  pleads  in  perfon, 
Lilly's  Encr.  that  the  plaintiff  was  never  feifed  of  an  eftate  whereof  he  could  be 
^''  '  diHeifed,  and  if  he  was,  then  nul  tort  mil  diJJ'eifm.     The  recogni- 

ofTce  of^cierk  '^'^^s  of  the  affifc  find  a  fpecial  verdidl ;  they  find  the  flatute  t  Will. 
of  the  peace   &  MdK.Jf.   I.   C(ip.  21.  which  cnads,  that  the  aiftos  rotidormn  of 
M\hint.        jhg  county  fliall  nominate  and  appoint  a  fit  perfon  to  be  clerk  of  tliC 
zMo.g^,    TpQ2iCC  qiiamdiu  fe  bene  gefferit,  who  by  himfelforhis  fufficient  dc- 
jzMod.  202.puty  fliould  execute  the  faid  office,  which  ad:  appoints  an  oath  to 
ib;d.  356.      be  taken  by  him  before  he  enter  upon  his  office,  that  lie  hath  not 
given  cfft".  any  thing  for  the  faid  office ;  they  find  that  the  carl  of 
Winchelfca  was   ciillos  rotidoriim  of  the  county   of  Kent  in  1689, 
I  Will.  &  Mnr.  and  that  he  then  by  writing  under  his  hand  and 
feal  nominated  and  appointed  the  plaintiff  Owen  to  be  clerk  of  the 
peace  durajite  beneplacito ;  that  this  was  brought  into  the   fcffions 
of  the  juftices  of  peace,  and  that  upon  the  reading  thereof  a  difpute 
arofe  concerning  the  validity  of  it,  upon  which  the  earl  of  Wi7i- 
chelfea  at  the   next  general   feffions  held  25  Jutie  1690  came  into 
the  court,    and  without   any  reference  to  the   writing  faid  in  the 
hearing  of  all  prefent,  I  do  nominate  and  appoint  the  faid  Philip 
Owen  [viz.  the  plaintiff)  to  be  clerk  of  the  peace  according  to  the 
ad  of  parliament;    that  Mr.  Owen  was  admitted,    and   took   the 
oath  according  to  the  ad,  and  executed  the  faid  office  until  Sep- 
tember following;    that  the   lord   Winchelfca   died,    and  the   lord 
Sidney  (  now  earl  of  Romney )    was    made  ai/hs  rctidorum  of  the 
county  of  Kent ;  and  that  he  nominated  and  appointed  the  defen- 
dant Saunders  to  be  clerk  of  the  peace  by  deed,  qiiamdiii  fe  bene 
gejferit ;  that  he  was  qualified,  and  was  admitted;  that  the  defen- 
dant difturbed  the  plaintiff  Owen  in  the  execution  of  tlie  faid  office, 
&c.     This  cafe  was  feveral  times   argued  at   the  bar  by  ferjeant 
Darnall  and  ferjeant   Birch,   &c.  for  the   plaintiff,  and  by  GcidJ 
and  Wright  King's  ferjeants  for  the  defendant ;  and  now  this  term  it 
was  folemnly  argued  on  the  bench.     And  Powell  judlcc  for  the  de- 
fendant faidj  that  he  would  confider  four  things. 

1.  The  nature  of  this  office. 

2.  If  an  office  be  gran  table  by  parol, 

3^  If  this  grant  durante  beneplacito  be  good.     And, 

3  4.  If 
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4.  If  the  nomination  of  O'xrn  by  the  earl  of  Wit:ckclfea  was  good 
'by  parol. 

1,  And  as  to  the  firft  point  he  fliid,  that  it  had  been  objeded,  Clerk  of  the 
tliat  this  clerk  of  the  peace  was  originally  but  a  deputy  to  the  P"^"^'  °^'^^' 
cuftos  rctuhritw,  and  therefore  not  properly  an  officer.     But  he  was 

of  opinion,  that  he  is,  and  was  originally  an  officer,  and  not 
merely  a  deputy  to  the  cujios  rotuknim.  The  ftatiite  12  Ric.  2. 
cap,  10.  appoints  wages  for  him,  and  there  he  is  called  the  clerk 
of  the  juftices  of  peacej  and  he  is  in  nature  of  an  attorney  gene- 
ral to  the  king.  h\  2  Hen.  7.  2,  he  is  called  the  clerk  of  the  peace. 
And  though  it  was  objedled,  that  the  ftatute  of  i  Will.  &  Mar. 
enadts,  that  the  cii/Ios  rotulortim  fhall  appoint  the  clerk  of  the  peace 
with  power  to  make  a  deputy;  yet  that  (he  fiid)  was  needlefs,  for 
the  clerk  of  the  peace  might  make  a  deputy  by  the  37  Hen.  8. 
cap.  I .  and  he  does  not  derive  his  power  from  the  ciijhs  rctulorum, 
but  from  the  ad.  So  that  it  feemed  very  clear  to  him  that  it  is  an 
office. 

2.  As  to  the  fecond  point  he  faid,  that  the  21  Hen.  7.  37.  is  an  office  for  life 
exprefs  authority,  that  an  office  cannot  be  granted  without  deed,  's  not  grant- 
efpecially  if  it  be  an  office  for  life.     A  fleward  of  a  court  for  life  is  J^j''"''°" 
not  retainable  without  deed,  but  a  fteward  may  be  retained  for  years 

by  parol ;  but  fuch  a  one  is  not  properly  a  fteward,  for  he  cannot 

:take  furrenders  out  of  court,  but  he  may  held  a  court,  or  take  fur-  ^-"^^  7^- 

irenders  in  court,     i  Leon.  22 j.     Godb.  i/^z.     Dler  2^3. 

Objedlion.     The  King  by  parol  nominated  IVeJl  to  be  clerk  of  the 
;Crown.     2  yinderf.  iiS.     Dieri^o. 

Anfwer.  The  queftion  there  was,  whether  the  perfon  was  ca^ 
puble,  and  not  whether  the  King  could  grant  without  deed.  And 
it  is  probable,  that  the  party  obtained  letters  patent  afterwards. 
But  if  the  cafe  there  be  looked  upon  as  an  authority,  that  the  King 
can  grant  an  office  for  life  by  parol,  it  is  an  extraordinary  cafe ; 
for  that  the  King  cannot  grant  an  office  without  deed  is  very  ma- 
iiifefl:.  And  the  admiffion  there  cannot  make  the  party  an  officer, 
for  that  is  only  to  admit  him  to  the  excrcife  of  it ;  fo  that  it  muft 
•.be  fuppofed,  that  he  had  letters  patent,  or  oiherwife  the  cafe  there 
^cannot  be  law. 

3.  As  to  the  third  point  he  faid,  that  after  the  fcatute  of  37Clerkfh;pof 
"Jlcn.  8.  the  cuJlos  rctulorum  might  grant  the  clerkfhip  of  the  peace  no*!  ^"mable 
.durante  beneplacito,  but  fince  the  new  adl  i  Will.  &  Mar.  it  muft  durante  k„e- 
tbe  for  life.     For  though  there  are  no  neg-ativc  words  in  this  laft  ^'''';'"' °'" ';'« 

^  o  (ujlot  rotulo- 
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adl,  yet  becaufe  a  grant  quamdiu  fe  bene  gefferit  (which  this  new 
a6l  appoints)  is  contrary  to  a  grant  dii?~ante  beneplacito  (which  was 
allowed  by  the  former  adl)  this  latter  aft  is  a  repeal  of  the  former. 
For  where  two  afts  are  affirmative,  though  there  are  no  negative 
words,  yet  the  latter,  being  contrary  to  the  former,  amounts  to  a 
repeal  of  the  former  ii  Co.  63.  Fo/ier's  cafe.  And  this  point  was 
refolved  in  the  King's  Bench  Pafch.  7  Will.  3.  after  feveral  argu- 
Rex  V.  Owen,  ments.  For  the  plaintiff  Owe?i  obtained  a  jnandamm  direfted  to 
4  Mod.  293.  jj^g  jnftices  of  peace  of  Kent^  to  reftore  him  to  the  office  of  clerk 
of  the  peace ;  upon  which  they  returned  this  appointment  of 
the  plaintiff  by  the  earl  of  Wincheljea  durante  beneplacito,  &c. 
and  the  court  of  King's  Bench  refolved,  that  no  perempto- 
ry mandamus  could  be  awarded ;  for  the  earl  of  IVinchelfea  had 
but  a  bare  authority  by  the  aft,  to  appoint  the  clerk  of  the 
peace  quamdiu  fe  bene  geJJ'crit,  and  therefore  not  having  purfued 
his  authority,  his  appointment  is  void,  and  not  warranted  by 
the  aft. 

Objeftion.  But  he  faid,  that  it  might  be  afked,  why,  if  Owen 
has  been  admitted  according  to  this  grant  durante  beneplacito,  he 
fliould  not  be  in  for  life,  and  the  words  durajite  beneplacito  re- 
jefted  ?  As  in  10  Co.  34.  it  is  held,  that  the  appointment  of  a  ma- 
iler of  an  hofpital  during  the  will  and  pleafure  of  the  appointer, 
where  he  ought  to  be  appointed  for  life,  was  good ;  for  the  words 
[will  and  pleafure]  Hiall  be  rejefted  as  void ;  and  when  he  is  nomi- 
nated, he  is  mafter  by  force  of  the  letters  patent.  And  why  not 
What  things  in  this  cafe  ?  But  to  this  he  anfwered,  that  there  was  a  difference 
f*."?^'''^ '''^  between  the  mafterfliip  of  an  hofpital  and  an  office.     The  firfl:  is 

limitation.         .  ^  .  ',  -i      \  n  r-  ^         ■ 

m  nature  01  an  incumbency,  and  the  malter  as  loon  as  he  is  ap- 
pointed, with  his  brethren,  hath  the  whole  eftate  in  him,  and  may 
maintain  a  writ  of  right,  i  Vent.  151.  And  it  is  repugnant  to 
appoint  any  limitation,  for  by  the  grant  he  hath  the  whole  eftate. 
Dav.  45.  If  the  King  grants,  and  limits  no  eflate,  it  is  void  3  but 
in  the  cafe  of  an  incumbency  fuch  a  grant  in  the  King's  cafe  is  good, 
becaufe  it  is  not  capable  of  a  limitation,  nor  is  it  grantable  in  rever- 
fion ;  but  an  office  is  capable  of  a  limitation,  and  the  grantee  has  no 
more  eftate  in  him,  than  it  pleafes  the  grantor  to  limit.  And  id 
there  is  a  difference. 

What  things       4-  As  to  the  fourth  point  he  held,  that  this  nomination  by  parol 

are  not  grant- was  not  good,  for  he  faid,  that  it  is  a  rule  in  law,  that  incorpo- 

deed.""'  ^"'   ^^^^  eftates  will   not  pafs   without    deed.     Ufes  at  common   law 

might  be  created  by  parol,  becaufe  the  law  took  no  notice  of  them, 

but  fince  the  ftatute  no  ufe  will  arife  hy  parol.     Pop.  47.     In  fome 

cafes  offices  are  grantable  without  deed,  as  where  in  corporations 

the  officers  are  elefted,  becaufe  the  eleftion  is  notorious  enough ; 

I  but 
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but  where  the  mayor  of  a  town,  or  a  particular  perfon,  has  power 
to  nominate  an  officer,  it  ought  to  be  by  deed. 

Objeflion.  That  in  this  cafe  the  cujlos  rotuhruin  had  but  a  power, 
and  tl^is  might  be  executed  at  common  law  hy  parol ;  as  where  an 
executor  had  had  lands  deviled  to  him  to  fell,  he  might  fell  hy  parol, 
19  HcH.  6.  23.    Co.  Li.  I  IT,,  a. 

Anfwcr.  The  executor  might  fell  in  that  cafe  by  parol,  becaufc 
the  ffrantee  was  in  by  the  will,  and  had  no  need  to  make  a  title  by 
the  executor,  but  might  plead  that  he  was  in  by  the  will,  and  give 
the  power  in  evidence.  But  in  this  cafe  no  man  can  make  a  title  by 
the  a<ft  of  parliament,  but  mull  fliew  in  pleading  that  the  ciijlos 
rotulorum  appointed  him.  But  a  power  cannot  be  always  ex- 
ecuted by  parol,  for  the  King  has  no  office  in  him,  but  a  power  to 
grant  and  nominate,  yet  this  muft  be  by  deed  ;  and  why  not  in  the 
cafe  of  the  cujhi  rotulorum  '? 

Objeftion.     A  prefentation  may  be  by  parch     Co.  Li.  120.  a. 

2  Cro.  247. 

Anfwer.     That  is  but  a  bare  nomination,  and  the  bifliop  for 
good  caufe  may  rcfufe.     But  in  the  cafe  of  a  donative  it  muft  be 
by  deed.     Fitzh.  N.  Br.  33.  ^.     The  fame  law  in  the  cafe  of  the 
mafterffiip  of  an  hofpital.     And  the  reafon  is,  becaufe  it  carries  a 
freehold  incident  to  it.     Now  the  grantee  of  this  office  has  a  free- 
hold, and  fo  it  was  adjudged  Pafch.  or  'Tri?i.  5  Will  i^  Mar.  Har-  Hartcourtv; 
court  11.  Fox,  where  the  cafe  was  thusj  the  earl  oi Clare  being  n//?w  ?«>•'• 
rotulorum  of  the  county  of  Middlcfex,   appointed   Harcoiirt  to  be  ^'"^^  '^^J^^ 
clerk  of  the  peace  for  that  county  quamdiu  fe  bene  gcjferit,  and  after-  freehold. 
wards  the  earl  of  Clare  was  removed,  and  the  earl  of  Bedford  made  ^*'^'  '"  ^*''* 
cuftos  rotulorum,  who  nominated  Fox ;  and  it  was  adjudged  in  the  l^Mod.  167. 
King's  Bench,  that  Fox  was  not  well  nominated,  becaufe  Harcourt 
being  nominated  to  hold  this  office    quamdiu  fe  bene  gef'crit,  his 
office  did  not  determine  by  the  removal  of  the  cu/los  rotulorum, 
as  it  would  have  done  before  the  ftatute  of  i  Will  cj'  Mar.  and  this 
cafe  was  affirmed  in  the  houfe  of  lords.     In  auditor  Curie's  cafe, 
1 1  Co.  34.  the  words  of  the  acfl  were,  that  the  King  (hould  name, 
&c\  and  refolved,  that  it  muft  be  under  the  great  feal  o{  England. 
And  it  is  all  one  with  the  word  grant.     And  though  it  has  been 
objedled,  that  this  was,  becaufe  the  King  is  tied  to  circumftanccs 
by  reafon  of  the  dignity  of  his  perfon.     Anfw.  That  was  not  con- 
fidercd  at  all  in  the  cafe.     If  yl.  devifes  Dale  to  fuch  perfon  as  the 
King  ffiall  name,  here  the  King  may  nominate  by  parol ;  fo  the 
King  may  prefent  to  a  church  by  parol,  becaufe  the  prefentee  is  in 
.by  inflitution  and  induftion.     ^lare  imp.  60.     So  the  King  mny 

T  t  retain 
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retain  a  chaplain  by  parol.  Moor  233.  3  Cro.  424.  But  where 
there  is  an  intereft  derived  from  him  it  cannot  be  by  parol.  And 
the  King  has  the  fame  power  in  taking  as  in  giving,  7  Co.  12. 

But  if  there  is  a  bare  power  in  any  one,  this  may  fometimes  be 
executed  without  deed  j  as  where  the  chief  juftice  of  the  Common 
Pleas  appoints  an  officer,  if  a  fnernoraiidutn  be  made  of  it,  it  will 
fuffice.  But  that  is  not  hke  our  principal  cafe.  Befides  that  the 
inconvenience  will  be  great,  if  a  freehold  be  fuffcred  to  pafs  by  pa- 
rol-, for  then  a  nomination  at  dinner,  or  at  drinking,  will  be  fuffi- 
cient  to  transfer  a  freehold,  which  will  be  inconfiflent  with  the 
rules  of  law,  which  require  greater  folemnity  in  puffing  fuch 
eftates,  to  the  end  that  the  fadl  may  be  notorious ;  which  defign 
of  the  law,  if  this  be  permitted,  will  be  totally  fruftrated  :  For 
which  reafons  he  concluded,  that  judgment  ought  to  be  given  for 
the  defendant. 

But  againfl:  this  it  was  argued  by  Treby  chief  juftice,  and  Ncvill 
.juftice,  for  the  plaintiff.     And  Trcby  chief  juftice  laid,  that  he  would 
confider,  whether  the  grant  by  deed  was  good. 

I.  As  to  the  firft  he  faid,  that  he  would  fubmit  to  the  refolution 
of  the  King's  Bench  in  the  cafe  of  Rex  v.  Owen  upon  the  inandaiiiuSy 
that  it  was  not  good  ;  though  it  fcemed  to  him,  that  10  Co.  34.  was 
againft  that  refolution;  for  here  the  words  ; during  plcafure '  will 
be  void,  as  they  were  there ;  and  the  diftindion  vvhich  his  brotijcr 
Poivell  had  made,  would  not  aid  it;  for  in  this  cafe  that  nomination 
by  the  a^/los  rofulorum,  lince  the  ft  tute  has  enacted  that  it  ftiall  be 
quamdiu  fe  bene  gelJerit,  is  as  incapable  of  any  other  limitation,  as 
the  mafterfliip  of  the  holpital  was.  ,jj 

2.  But  as  to  the  fecond  point  he  was  of  opinion,  that  judgment 
ought  to  be  given  for  the  plaintiff,  becaufe  the  nomination  was  good 
hy  parol.     And  he  laid,  that  he  would  confider, 

1.  What  a  grant  is. 

2.  What  a  nomination  is. 

3.  This  office.     And, 

4.  Authorities  and  objedtions. 

Grant,  what?      I.  As  to  the  firft,  he  fiid,  that  a  grant  is  a  gift  in  writing,  by 
which   an    incorporeal   freehold,    &c.   ought   to    be   conveyed,    as 
rents,  &c.  JVcJi's  Kiymbcleogr.   1.  part  2.     And  corporeal  inheritan- 
ces 
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ces  were  pafTed  by  livery  and  feoffment.  All  inheritances  accord- 
ing to  the  general  rule  may  pafs  by  one  of  thefe  means,  and  the 
law  has  not  appointed  a  third.  But  the  King  in  refpedl  of  his  per- 
fon  muft  grant  by  letters  patent,  and  cannot  make  a  feoftmcnt 
by  parol. 

2.  As  to  the  fecond,   nomination  is   a   declaration  by    words,  NominatioD, 
whether  the  words  be  in  writing  or  lj)oken.     If  y/.  grants  a  leafe  ^^'''^' ' 

to  B.  for  fo  many  years  as  J.  S.  ftiall  name,  J.  S.  may  nominate 
by  parol.  Ploivd.  6.  b.  Cuftom  that  the  lord  admiral  may  nomi- 
nate and  appoint  by  parol  a  regifter  of  the  admiralty  court,  is  good 
by  the  opinion  of  the  court.  Dicr  152.  pi.  9,  10,  C^c.  Bendl. 
50.  */.  89.  If  a  nomination  hy  parol  is  good  by  cuftoni,  a  multo 
fortiori  it  is  good  in  cafe  of  an  adl  of  parliament.  Then  it  is  here, 
as  much  as  if  the  adl  had  faid,  that  the  nominee  of  the  cnjlos  rotu- 
lorum  fhould  have  the  office  during  his  life ;  fo  that  after  the  cujloi 
rotuloriim  has  nominated,  the  nominee  is  in  by  the  adl. 

3.  The  original  of  this  office  oi  ciijla  rotulorum  is  not  very  clear;  OBce  of  ci'Jfoi 
but  in  probability  the  truft  of  the    confervation  of  the  roHs  was '^°'" "'"'"' 
committed  to  one  of  the  juftices  of  the  peace,  and  then  he  was  cal- 
led cu/los  rotulorum ;  and  probably  by  the  confent  of  his  brethren 

he  nominated  the  clerk  of  the  peace.  He  is  called  fo  1 3  Um.  4. 
10.  pL  33.  And  in  Dier  175.  b.  it  is  faid,  that  it  feems  in  rea- 
fon,  that  juftices  were  before  clerks.  12  Rlc.  2.  cap.  10.  calls 
him  clerk  of  the  juftices,  and  appoints  him  wages.  2  Hen.  7.  i. 
firft,  makes  mention  of  the  aiftos  r-otuloriim ;  then  comes  the  1 1 
Hen.  7.  cap.  15.  and  appoints  two  juftices  of  peace  to  controul  the 
eftreat  of  the  fiieriffs,  who  ought  to  be  named  by  the  ctijlos 
rotulorum. 

Before  the  37  Hen.  8.  cap.  i.  the  clerk  of  the  peace  was  confti- 
itutcd  by  parol  only,  and  that  without  deed,  as  the  preamble  im- 
plies by  the  ufe  of  the  words  [nominate  and  appoint.]  When  the 
preamble  mentions  the  King,  it  makes  ufo  of  the  word  [grant] 
when  of  the  cujios  rotulorum^  it  niakes  ufe  of  the  words  [nominate 
and  appoint ;]  which,  as  before  is  ftiewn,  is  by  parol.  The  cujloi 
rotulorum  migl;t  nominate  th.e  clerk  of  the  peace  for  a  Icls  time, 
than  he  was  cujioi  rotuloriivi,  but  not  for  a  longer  time;  and  the 
.cufios  rotulorum  himfelf  was  but  at  the  will  of  the  King.  And  af- 
ter this  ftatute  of  37  Hen.  8.  he  might  be  nominated  hy  parol,  or  at 
Icaft  the  one  way  or  the  other,  for  ads  of  parliament  ought  to  be 
tal::a  in  the  vulgar  fenfe. 


'a^ 


The  ftatute  of  i  JVill.  &  Mar.  makes  ufe  of  the  words  [nomi- 
nate and  appoint,]  which  ought  to  be  expounded  according  to  the 
'  cxpofition 
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expofition  of  the  common  lawj  fo  that  now  fince  the  new  ftatute 
nomination  by  parcl  is  good,  for  the  ad  had  no  delign  to  aher  the 
conllituting  of  this  officer,  in  which  the  word  [grant]  is  omitted, 
and  perhaps  (Ic  jjidiiftria.  And  this  way  of  nomination  continued, 
notwithflandino;  that  it  is  now  made  a  freehold. 

4.  The  common  law  allows  nomination  by  parol,  and  efpeciallv 
of  under  officers.  Dier  i  ^^.  b.  Faux  the  filazer  was  difcharged 
hy  parol,  though  it  feem.ed  to  liim,  that  this  was  hard.  The  chief 
juftice,  who  is  in  by  grant  of  the  King,  by  cuftom  may  nominate 
a  clerk,  &c.  who  may  have  a  greater  eftate  than  the  grantor.  So 
it  was  in  the  cafe  of  the  regifter  of  the  court  of  admiralty.  When 
a  ftatute  makes  ufe  of  words,  which  have  relation  to  a  cuftom, 
they  ought  to  be  interpreted  accordingly,  as  if  the  cuftom  came  in 
queftion,  it  fliould  be  interpreted.  And  therefore  the  ftatute  of 
wills  inferted  the  words  [in  writing]  for  otherwife  a  devife  by  pa- 
rol would  have  pafled  lands,  as  they  were  paflable  by  fome  cuftoms 
before.  So  in  this  cafe  the  ftatute  ufes  the  words  nominate,  &c. 
and  therefore  it  ought  to  be  conftrued  as  the  common  law  would 
conftrue  it,  which  is  by  parol. 

Belides,  where  an  oflicer  can  conftitute  another  officer,  who 
is  to  continue  in  his  office  for  longer  time  than  he  who  conftitutes 
him  is  to  continue  in  his  j  this  muft  be  by  cuftom  or  adl  of  parlia- 
ment. For  by  the  common  law  no  man  can  grant  the  acceftbry, 
for  longer  time  than  he  hath  intereft  in  the  principal,  i  Roll. 
Abr.  511.  But  by  virtue  of  a  cuftom  or  ftatute  he  may.  As  the 
chief  juftice  of  the  Common  Pleas  may  nominate  an  officer,  who 
Ihall  be  in  for  his  life ;  or  the  lord  of  the  manor  for  one  d.iy  may 
grant,  and  the  grantee  by  the  cuftom  fliall  be  in  for  his  life. 
Therefore  in  this  prefent  cafe  the  clerk  of  the  peace  after  nomination 
is  in  by  the  a<5lj  and  without  doubt  an  aft  of  parliament  is  not  in- 
ferior to  a  cuftom  in  efficacy.  But  it  has  been  proved  before,  that 
freeholds  and  inheritances  will  pafs  by  cuftom  without  deed  by  pa- 
rol; as  where  lands  are  devifed  by  cuftom,  there  is  no  livery  to 
pafs  them,  nor  deed  j  for  though  there  is  a  will,  yet  it  is  no  deed. 
jjM.  425.  So  the  clerks  of  affife  are  not  officers  by  Wejlm.  2.  but  by 
cuftom,  nor  can  they  be  in  by  grant,  for  they  have  a  freehold, 
while  the  juftices  have  but  an  eftate  at  will. 

Objedlion.     That  in  that  cafe  the  juftices  grant  the  clerkffiip  of 
affife  by  deed. 

Ahfwer.     A  writing  fealcd  and  delivered  may  be  part  of  a  cuf- 
tom, and  yet  may  not  be  abfolutely  neceflary.     Rajl.  ^are  impedit^ 
Frochein  avoidance   i.      If  a  cuftom  than   has  fo  much  power, 
3  much 
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much  more  has  an  aft  of  parliament ;  and  fince  the  legiflators  have 
omitted  the  word  grant  in  this  adt,  the  court  ought  not  to  put 
it  in. 

As  to  the  admiflion,  he  did  not  believe  that  neceflary,  becaufe  the 
aft  makes  no  mention  of  it  ^  nor  is  the  entry  upon  record  more  ma- 
terial, than  as  it  amounts  to  an  evidence. 

As  to  Dier  150.  2  Anderf.  119.  he  faid,  that  though  they  were 
authorities  for  him,  yet  fince  it  was  but  a  fingle  cafe,  he  did  not  rely 
much  upon  it. 

Objeftion.  The  words  of  the  aft  in  auditor  Curle'%  cafe  were 
nominate  and  appoint,  and  yet  the  King  executed  it  by  grant. 

Anfwer.  Where  the  King,  his  heirs  or  fucceflbrs  may  nominate, 
this  raifes  an  inheritance  in  them,  and  they  may  well  derive  an  eftate 
of  inheritance  out  of  them ;  but  that  does  not  hold  place  in  our  cafe, 
and  therefore  the  cafes  differ. 

Objeftion.  It  is  not  policy  to  permit  freeholds  to  pafs  without 
folemnity,  ^c. 

Anfwer.  It  is  true,  that  DoSior  and  Student,  Perkins,  Littleton 
and  Coke,  feem  to  fay  fo ;  but  yet  a  rent  may  be  afligned  for  dower 
hy  parol,  or  rent  for  owelty  of  partition.  Perk.fe6l.  62.  Co.  Li. 
134.  /5.  169.     Hob.isi.     Littlet.  fe£l.2^i,  2. 

Objeftion.  Non  confiat  to  what  aft  of  parliament  the  earT  of 
Wincheljea  referred  himfelf. 

Anfwer.  It  muft  be  intended  the  firft  of  Will.  G?  Mar.  for  that 
aft  in  effeft,  as  to  this  purpofe,  repeals  the  aft  of  Hen.  8.  (which 
point  Powell  juftice  agreed.) 

And  for  thefe  reafons,  by  the  opinion  of  thefe  two  judges  agalnft 
Powt'// juftice,  judgment  was  given  for  the  plaintiff. 

Note,  that  Pcwf//7^«/or  juftice  was  ftrongly  of  this  opinion  of 
the  chief  juftice  upon  the  argument  of  the  cafe  at  the  bar;  but  he 
died  before  this  refolution  was  given. 

Afterwards  error  was  brought  upon  this  judgment  in  B.  R. 
where  the  cafe  was  argued  feveral  times.  And  afterwards  Holt 
chief  juftice  pronounced  the  opinion  of  the  court,  r.  That  the 
£uJIos  rotulorwn  may  appoint  the  clerk  of  the  peace  by  parol.  For 
'  U  u  when 
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when  the  aft  of  i  Will.  &  Mar.  fays  that  the  cuftos  7-otulorum  fliall 
appoint,  and  he  does  it  accordingly,  it  is  but  the  execution  of  a 
power,  and  not  properly  a  grant ;  for  every  grantor  fliould  liave 
an  intereft  to  grant,  but  the  cuflos  rotulorum  has  no  intereft,  at  moft 
but  at  the  will  of  the  King,  and  therefore  he  cannot  transfer  an 
eftate  for  life.  Tenant  for  life  of  a  manor  or  park  makes  a  bailiff 
or  parker  for  life ;  it  muft  be  by  deed,  becaufe  it  is  a  grant ;  but  it 
is  determined  by  the  death  of  the  tenant  for  life.  If  a  man  makes 
leafes  for  three  lives,  there  muft  be  livery  ;  but  if  tenant  for  life 
with  power  to  make  leafes  for  three  lives  makes  a  leafe  accordingly, 
livery  is  not  neceflary.  If  a  man  devifes,  that  his  executors  fliall 
fell  land,  (Sc.  fale  may  be  made  without  livery.  The  fame  law  if 
a  man  devife  that  his  executors  fhall  grant  a  rent,  they  may  do  it 
without  deed.  Co.  Lit.  113.  Many  corporations  have  power  to 
make  a  town  clerk,  and  they  create  him  by  eleftion  ;  and  the  town 
clerks  have  freeholds,  and  may  have  afhfe,  if  they  are  dlflurbed. 
(Note,  that  Mr.  Crifpe  faid  that  in  hondon  they  create  the  town 
clerk  under  the  common  feal,  but  per  Holt  it  is  not  neceffary.) 
2.  No  law  requires  nomination  to  be  by  deed.  Ai:id  Dier  150.  is 
a  cafe  in  point,  that  [nominate]  does  not  import  a  grant  by  deed 
in  a  cuftom,  much  lefs  does  it  import  it  in  an  aft  of  parliament. 
But,  2.  All  the  court  was  of  opinion,  that  this  v.-as  not  a  good 
appointment,  i.  Becaufe  it  does  not  fy,  that  the  earl  oi  JVin- 
chelfca  appointed  Mr.  Oiveii  to  be  clerk  of  tlie  peace  of  the  county  of 
Kent,  nor  in  truth  of  any  other  county.  Objeftion  :  Thefe  words 
muft  be  expounded  according  to  the  circumftances.  Anlwer :  That 
will  be  dangerous  to  the  plaintiff,  for  then  notwithftanding  the 
finding  of  the  jury  thefe  words  muft  refer  to  the  deed.  2.  He 
nominates  Oiaen  clerk,  according  to  the  aft  of  parliament.  The 
aft  appoints  three  things  to  be  done.  i.  To  appoint  the  ofhcer. 
2.  To  limit  the  eftate.  3.  To  fhew  how  it  fhall  or  may  be  exe- 
cuted,' "oiz.  by  deputy.  Now  here  the  ciifios  rotulortim  has  not 
done  any  one  of  them,  and  therefore  this  being  a  bare  authority 
not  purfued  is  void.  3,  It  is  uncertain  what  aft  the  ciijlos  roiu- 
lonim  intended,  for  there  are  two  of  them,  that  of  Hen.  8.  and 
that  of  Will.  &  Mar.  4.  The  verdift  is  contradiftory,  for  the 
words  [do  nominate  and  appoint  the  faid  Philip  Oiven\  muft  refer 
to  the  deed,  for  no  Owen  is  mentioned  before  but  him.  And  tin. re- 
fore  for  thefe  reafons  all  the  court  were  of  opinion,  that  this  judg- 
ment ought  to  be  reverfed  j  and  the  judgment  was  reverfed  accord- 
ingly Trin.  10  Will.  3.  B.  R.  And  afterwards  upon  error  brought 
in  parliament  in  jy/A2r^  vacation  1699,  ^^'^  '^^  judgment  was  re- 
verfed, and  the  judgment  of  the  common  pleas  affirmed  for  the 
benefit  of  Mr.  Owen,  who  died  within  three  or  four  days  after  this 
judgment  was  given  in  parliament, 

Kempq 
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Kempe  verf.  Crews. 
Intr.  Hil.   7  Will.  3.    C.  B.    Rot.   1684. 

TRefpafs  for  his  clofe  broken,  called  Broadclofe  in  De'-joiflnre,  ^-  ^-  ^'"*- 
and  for  taking  and  impounding  three  cows,  &c.     To  all,  '^^^' 
befides  the  taking  and  impounding,  the  defendant  pleads  not  guilty ;  rel't!* '  ""^ 
and  as  to  that,  he  fays,  that  he  was  poffeffed  for  a  long  term  of Cro.jac.  300. 
years  of  the  place  where,  (^c.  that  he  demifed  to  Williams  for  part  3  Lev.  ztjo. 
of  the  term,  rendring  rent ;  and  for  rent  arrear  he  took  the  cattle  I  y^"^"  ^°' 
in  the  place  where,  &c.  as  a  diftrefs,  &c.     The  plaintiff  replies,  isi*^*^""  '*^' 
that  the  cattle  were  not  levant  and  couchant ;  upon  which  ifllie  is  ^^an.  Preced. 
taken,  and  verdidl  for  the   plaintiff.     And  Darnall  ferjeant  moved  ^o  Mod.  4. 
for  a  repleader,  becaufe  this    was  an  immaterial  iffue.     For  if  theRo.Abr.668. 
cattle  were  upon  the  land,  though  they  came  by  efcape,  they  may 
be  diftrained  for  rent,  though  they  were  not  levant  and  cmabant. 
Co.  Li.  47,  b.     But  if  this  rule  is  laid  too  general,  yet  this  diffe- 
rence will  reconcile  all  the  books ;  if  the  cattle  are  trefpaflers  upon 
the  tenement,  the  leffor  may  diftrain  them  for  rent,  though  they 
were  not  levant  and  couchant ;  but  if  they  enter  into  the  land  by 
the  tenant's  default,  becaufe  the  fenfes  were  not  repaired,  there  they 
muft  be  levant  and  couchant^  before  they  are  liable  to  a  diftrefs  for 
rent.     41  Edw.  3.  26.  b.     22  Edw.  4.  49.    i  Roll.  Ab.  668.  takes 
notice  of  thefe  books  and   others,  and   feems    to   make   this  di- 
ftinftion. 

Goidd  King's  ferjeant  for  the  plaintiff:  The  iffue  is  not  imma- 
tcriaL  For  though  Coke  lays  down  a  rule,  that  cattle  which  come 
upon  the  land  by  efcape  may  be  diftrained  for  rent,  yet  the  books 
■there  cited  do  not  warrant  this  opinion.  For  the  difference  is  be- 
tween an  ancient  feignory  and  a  rent  de  novo.  All  the  books  that 
Coke  cites  are  of  an  ancient  leignory,  and  there  the  lord  may  di- 
ftrain  what  he  finds  upon  the  land,  though  the  catile  have  not  been 
levant  and  couchant.  And  it  is  reafonable,  becaufe  the  lord  has  no 
other  remedy  but  diftrefs,  for  he  cannot  have  an  affife  until  the 
tenant  makes  refcous,  ^c.  Belldes,  that  ancient  fervices  were  fmall, 
and  for  this  reafon  the  mifchief  was  not  fo  great.  But  on  the 
other  hand  it  would  be  very  mifchievous,  if  the  leffor  might  diftrain 
the  cattle  of  a  ftranger,  before  they  were  levant  and  couchant.  For 
if  a  man  refcrves  a  rent  greater  than  the  value  of  the  land,  it  would 
be  unreafonable  that  the  cattle  of  a  ftranger  coming  in  by  elcape 
fliould  be  refponiible  for  it..  Befides,  that  in  this  cafe  the  leffor 
miglit  have  debt  againft  his  leffee,  but  the  lord  could  not  have  debt 
againft  liis  tenant.  And  this  difference  is  warranted  by  Dier  317. 
%  1  Cro, 
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3  Cro.  549.  by  Walmejley,  and  2  Leon.  7.  by  Manivood.  And 
DoBor  and  Student  cap.  7.  fol.  15.  exprefly  contradids  Co.  Li. 
47.  b.  And  P^/ot.  43.  Lacy's  cafe  fays,  that  when  cattle  efcape, 
and  the  owner  retakes  them  upon  fredi  purfuit,  there  they  are  not 
diftrainable  for  rent ;  otherwife  if  they  had  been  levant  and  coiicha72t. 
Colwellv.  In  Hil.  20  ii?  21  Car.  2.  C.  B.  Rot.  1770,  Cohve/l  v.  Mi  hies,  a 
Miincf,  ^^^Q  jj-j  point.  There  the  plaintiff  brought  trefpafs  for  the  taking 
of  his  horfe ;  the  defendant  juftified  the  taking  of  it  for  a  diftrefs 
for  arrears  of  rent  incurred  upon  a  demife  by  the  defendant  of  the 
place  where,  &c.  to  the  plaintiff;  the  plaintiff  replied,  that  the 
horfe  was  not  levant  and  couchant ;  iffue  thereupon,  and  verdift 
for  the  plaintiff;  and  Pafch.  21  Car.  2,  ferjeant  Seys  moved  in 
arreft  of  judgment,  that  this  was  an  immaterial  iffue ;  and  then, 
abfente  Wild  juflice,  the  court  feemed  to  incline  to  that  opinion ; 
hnX.'Trin.  21  Car.  2.  Wild  being  prefent  in  court,  the  plaintiff 
had  judgment  by  the  opinion  of  the  whole  court. 

But  admit  that  this  had  been  ill  upon  demurrer,  yet  fince  here 
the  defendant  has  taken  iffue  upon  the  replication,  and  verdid:  is 
found  for  the  plaintiff,  the  defendant  has  flipped  his  opportunity, 
and  the  plaintiff  fliall  have  his  judgment.  And  he  cited  2  Roll. 
Rep.  241,  Gwyn  verf.  Davenport,  and  2  Cro.  44,  Francis  verf, 
Verdiaupon  Tringer,  to  prove,  that  a  collateral  iffue  being  taken  and  found 
wral'ifli'^  for  the  plaintiff,  though  the  iffue  is  not  good,  yet  the  plaintiff  fhall 
have  his  judgment,  becaufe  the  defendant  fliould  have  avoided  the 
ill  replication  by  pleading.  And  in  Michaelmas  term  lafl  paft 
Powell  juftice  was  of  opinion,  that  in  cafe  of  an  ancient  feignory 
Diftrefs  for  the  lord  may  diflrain  cattle  for  the  fervices,  which  came  in  by 
/ervices.  efcape,  though  they  were  not  levant  and  couchant,  although  it  be 
in  default  of  the  fenfes,  which  the  tenant  of  the  land  ought  to  main- 
tain, becaufe  the  lord  has  nothing  to  do  with  the  repairing  of  the 
fenfes.  But  in  cafe  of  rent  referved  upon  a  leafe  for  years  the  leffor 
cannot  diftrain  fuch  cattle,  until  they  be  kvaiit  and  couchant ;  for 
if  the  leffor  had  had  the  land  in  his  own  hands,  he  ought  to  have 
repaired  the  fenfes ;  and  when  he  puts  in  a  leffee,  he  ought  by  co- 
venant, G?c.  to  oblige  him  to  repair.  And  therefore  in  that  cafe  if 
the  law  would  allow  the  leffor  to  diftrain  the  cattle  of  a  flranger, 
which  come  in  by  efcape,  before  that  they  be  levant  and  couchant, 
it  would  be  in  effedt  to  allow  a  man  to  take  advantage  of  his  own 
wrong.  Therefore  the  opinion  of  Coke  cannot  be  maintained  fo 
generally,  no  book  warranting  it,  unlefs  10  Hen.  7.  2x.  b. 
Therefore  it  muff  be  intended,  that  if  the  cattle  come  in  by  de- 
fault of  the  owner  of  the  cattle,  then  they  may  be  diftrained,  before 
they  be  levant  and  couchant.  7  Hen.  7.  1 .  15  Hen.  7.  1 7.  but  if 
in  default  of  the  tenant  of  the  land,  there  they  cannot  be  diftrained 
until  they  have  been  levant  and  couchant  j  that  is  to  fay,  for  rent 
3  " '         .  upon 
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upon  leafes  for  years.  15  Hen.  7.  17.  And  in  fuch  cafe  the  lefTor 
(hall  not  take  the  cattle,  before  that  he  has  p-iven  notice  to  the 
owner  that  they  are  upon  the  land  liable  to  his  diftrefs.  And  if  the 
diftrainer  chafe  cattle  in  a  place  liable  to  his  diilrcfs,  and  gives  no- 
tice to  the  owner  of  the  cattle,  and  he  does  not  come  to  take  them 
Gway,  they  are  now  become  diftrainable.  But  in  cafe  of  di- 
flrefs  by  the  ancient  feignory  aforefaid,  the  owner  may  prevent  the 
diflrefs  by  making  frefli  purfuit.  i^Hen.j.  17.  z  Roll.  Rep.  124^. 
Gill  V.  Gaiven.  But  in  this  cafe  nothing  appears  of  any  default 
■in  the  fenfes ;  but  the  plaintiff  has  only  replied,  that  the  cattle  were 
iiot  li'va?2t  and  couchant  ;  but  he  fhould  have  gone  on,  and  {hewn 
the  default  in  reparations  by  the  tenant ;  and  then  if  the  verdidl 
had  been  for  the  plaintiff,  he  would  have  had  his  judgment.  But 
now  the  juftification  of  the  defendant  is,  prima  facie  a  bar;  to 
defeat  which  the  plaintiff  only  fays,  that  the  cattle  were  not  levant 
and  couchant ;  which  may  be  true,  and  yet  the  juftitication  good; 
for  notwithflanding  any  thing  that  appears  in  the  cafe,  the  cattle 
were  diftrainable,  though  they  were  not  levant  and  couchant.  And 
therefore  it  feemed  to  him,  that  the  iffue  was  immaterial.  But  he 
faid,  that  it  might  be  a  queftion,  whether  it  was  not  aided  by  the 
statutes  of  jeofailes  ?  for  if  it  has  but  the  femblance  of  an  iffue,  it 
(hall  be  aided ;  and  that  might  be  the  reafon  of  the  judgment  in 
Colwell  and  Milnes  cafe. 

But  per  Trehy  chief  juftice,  where  the  cattle  efcape  accidentally, 
there  they  are  not  diflrainable,    until  they  have    been  hvatit  and 
couchatit ;  but  if  they  efcape  by  default  of  their  owner,   they  are 
diflrainable  the  firfl  minute.     But  in   this  cafe  it  does  not  appeal", 
by  what  means  they  came  into  the  plaintiff's  land.     Therefore  fince 
the  defendant  has  taken  iffue  upon  the  levancy  and  couchancy,  it 
mufl  be  intended  after  verdi(fl  againfl  him,  as  ir.uch  as  if  he  had 
faid  that  he  will  admit  that  they  came  in  by  fuch  means,  whereby 
the  levancy  and  couchancy   fhould  be  material,  to  intitle  him  to 
the  diflrefs.     But  if  the  defendant  had  demurred  upon  the  repli- 
cation, then  it   mufl    have  been  taken  more  ffrongly  againfl  the 
plaintiff,  and  then  it  would  have  been  ill.     Or  otherwile  the  de- 
fendant might  have  rejoined,  that  the  cattle  came  in  by  the  plain- 
tiff's default.     But  now  after  this  iffue  it  fhall  be  taken  more  ftrongly 
againft  the  plaintiff.     And  (by  him)  if  a  repleader  is  to  be  awarded,  Repkaoer. 
the  replication  fhall  not  be  fet  afide,    but  only  the  firfl  jeof^ule,  ^j^^°J-^;^'?- 
which  was  the  taking  of  iffue  upon  it  by  the  defendant.     But  {per  I^MuuoL  in. 
Powell ]u9iice.)  the  replication  is  part  of  the  iffue,  and  ought  to  be -"pl=  ^'• 
fet  afide  if  a  repleader  is  granted ;  for  when  a  repleader  is  awarded,  "*>''^°°- 
no  error  ought  to  be  left  upon  the  record.     And  therefore  if  the 
declaration  be  good,    and  the  bar,  replication  and  rejoinder  ill,  if 
a  repleader  be  awarded,  all  ought  to  be  fet  afide  but  the  declaration. 

Xx  And 
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And  judgment  was  given  for  the  plaintiff,  unlefs  caufe  fliould  be 
fliewn  to  the  contrary  the  firfl  day  of  this  Hilary  term.  At  which 
day  Darnell  argued,  as  he  had  argued  before,  that  this  was  an  im- 
material iffue,  and  that  upon  a  repleader  they  ought  to  begin 
where  the  firft  fault  is  made,  and  that  is  where  the  immaterial 
iffue  is  tendered,  and  not  where  it  is  taken.  21  He7t.  6.  14, 
y  Hen,  7.  3.  22  Hen.  6.  19.  Lo7ig  5  Ed.  4.  108.  Bro.  Re- 
pleader 18,  21,  31,  35.  And  he  faid,  that  the  difference  is,  that 
if  the  verdidl  paffes  againft  him  who  made  the  firfl  fault  in  plead- 
ing, there  no  repleader  fhall  be  granted ;  but  it  is  otherwife  if  it 
pafles  for  him:  which  diftindtion  is  warranted  by  15  Hen.  7.  4. 
Bro.  Repleader  23,  24.  24  Hen.  6.  ^J.  Hob.  112.  Tasker  v. 
Salter.  Now  in  this  cafe  the  plaintiff  made  the  firfl  fault  in 
pleading,  and  the  verdift  paffed  for  him,  and  therefore  a  repleader 
is  grantable.  And  the  reafon,  why  it  was  denied  in  the  cafe  of 
Colwell  and  Milnes,  might  be  becaufe  the  plaintiff"  perhaps  prayed 
it  himfelf,  becaufe  he  did  not  think  the  damages  good  that  were 
given  him  ;  but  here  the  defendant  prays  it.  But  it  was  adjudged 
by  the  whole  court,  that  no  repleader  fhould  be  awarded.  For  it 
is  not  totally  an  immaterial  iffue  ;  for  perhaps  the  defendant  chafed 
the  cattle  upon  the  land  liable  to  his  diflrefs,  and  then  levancy 
and  couchancy  is  material;  and  the  court  will  intend,  that  it  was 
fo  after  a  verdidl.  And  therefore  judgment  was  given  for  the 
plaintiff. 

Bellafis  verf.  Burbriche. 

S.  C.  I  Salk. /~^ASE  for  refcoin.      The  plaintiff  declares,  that  he  the  20th 


c 


209.  \^_^  oi  March  1692.  demifed  a  mefuage  and  lands  lying  in  Hohney 

s.  €.'3  Salk.  ■Si?rj^/?y,  and  North  B.  in  Torkjlnrc,  to  Robinfon,  for  one  year,  and 
•36-  fo  from  year  to  year,  quamdiu  ambabm  partibus  placuerit,  render- 

Toji.zio.  jj^g  J  2/,  per  annum  rent,  fo  long  as  the  leffee  fhould  occupy  the 
premiffes ;  tliat  Robi?ifon  wrtute  dimiJJio?iis  hitravit,  ef  fuit  inde 
pojfejfwnatiis ;  and  that  the  plaintiff  the  20th  of  No'vember  1694. 
feifed  five  quarters  of  barley,  &c.  in  et  fuper  praemiJJ'a  dimijj'a  no- 
mine  dijlriilionis,  for  rent  of  one  year  and  a  half  ending  at  Mi- 
chaelmas 1694.  and  that  the  plaintiff  impounded  this  corn  in  quo- 
■  ■  dam  horreo  praemijfonan,  and  had  a  defign  to  fell  it  according  to 
the  flatute ;  but  the  defendant  the  26th  of  No'vember  at  Holme 
aforefaid  the  corn  in  the  barn  being  did  refcue  and  carry  away. 
Not  guilty  pleaded.  Verdidl  for  the  plaintiff.  And  in  Michaelmas 
term  lafl  pall  Wright  ferjeant  moved  in  arrefl  of  judgment  divers 
exceptions,  a 


J.  Exc, 
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1.  Exc.  That  the  plaintiff  has  not  faid,  that  he  gave  notice  of 
this  diftrefs,  and  without  notice  he  could  not  fell  it  by  the  ftatute. 
Sed  non  allocatur.  For  the  plaintiff  does  not  fay  that  he  fold  it, 
for  the  refcue  prevented  the  fale,  but  that  he  intended  to  fell ;  fo 
that  if  the  defendant  had  not  refcued  the  corn,  the  plaintiff  might 
have  given  notice  fufficient  to  make  legal  fale  within  the  intent  of 
the  ad:. 

2.  Ex'c.   It  appears  that  the  plaintiff  diflrained  for  the  rent  of  a  Lcafc. 
year,  after  the  year  was  determined,  which  he  could  not  do,  fince 

it  was  but  a  leafe  at  will.  Sed  non  allocatur.  For  it  was  a  good 
leafe  for  two  years,  and  after  that  at  will.     5  Co.  35.  b. 

3.  Exc.  It  does  not  appear,  when  the  tenant  entered,  or  how  Occupation; 
long  he  occupied.     Sed  non  allocatur.     For  in  cafe  of  leafes  for 

years  the  rent  becomes  due  from  the  leafe,  and  not  from  the  entry; 
and  he  has  no  need  to  aver  occupation,  becaufe  the  leffee  is  liable  to 
pay  the  rent,  whether  he  occupies  or  not.  But  in  cafe  of  leafes  at 
will  occupation  mufl  be  averred. 

4.  Exc.  In  this  very  leafe  the  words  are,  rendring  rent  fo  long 
as  the  leffee  fliall  occupy ;  and  tiicn  modus  et  cotiventio  vincunt  k' 
gem.  Sed  non  allocatur.  For  fince  it  is  faid,  that  the  leffee  en- 
tered -oirtute  dimijjimis  et  fuit  poffl-ffionatuSj  it  fliall  be  intended 
after  verdidl,  that  he  occupied  for  fo  long  time  as  die  plaintiff  has 
declared,  that  the  rent  was  arrear. 

5.  Exc.  That  there  is  not  here  any  good  venue,  for  the  demlfe  Venue, 
is    laid   in   three   villes,    Holme^    Berkley,    and   North  B.    and  the 
plaintiff  fays,  that  he  took  the  corn  in  et  fuper  dimiJJ'a  fracmijfa, 
which  extends  to  all  the  three,  and  that  he  impounded  it  in  quo- 
dam  horreo  praemijjoriwi,  which  alfo  extends  to  all  the  three ;  and 

the  whole  is  in  iffue,  as  well  the  demife,  taking,  &c.  as  the  refcue, 
and  therefore  the  venue  ought  to  come  out  of  all  three.  And  tliis 
is  warranted  by  3  Cro.  620.  ABion  v.  Barhajn,  which  is  a  cafe  in 
point.  And  it  is  manifeft,  that  the  demife,  &c.  are  in  iffue,  for 
if  there  is  no  demife,  then  there  cannot  be  any  rent,  if  no  rent  no 
diftrefs,  if  no  diftrefs  no  rcfcous.  2,  This  is  not  aided  by  the  ver- 
di'-ft  by  21  yac.  i.  cap.  13.  becaufe  it  is  a  penal  adtion,  and  penal 
adions  are  excepted  out  of  that  ad.  It  is  a  penal  adion,  becaufe 
treble  damages  are  given  in  it  by  the  new  ftatute,  which  were  not 
recoverable  by  the  common  law.  And  it  is  fuch  a  penal  adion  as 
:the  ftatute  of  jeofails  has  no  defign  to  aid,  as  appears  by  16  fif  c  Co.  ^r,.  b. 
17  Car.  2.  cap.  8.  where  debt  for  tithes  is  excepted  out  of  the  pro-  ^^y^"^^^'^ 
vifo,  by  which  it  appears,  that  the  parliament  was  of  opinion,  that  pg^ai  aaicn. 

otherwife 
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otherwife  debt  for  tithes  would  have  been  within  the  provifo,  and 
tliereby  excluded  from  the  benefit  of  that  adl,  for  the  preventing 
.of  which  they  excepted  it  out  of  the  provifo.     Now  this  adlion  is 
not  lefs  penal  than  the  aftion  of  debt,  and  confequently  is  within 
the  provifo,  fince  there  is  no  exception  to  exempt  it.     And  as  to 
this  point,  the  whole  court  was  of  opinionj  that  it  was  a  penal 
adtion.     But  Powell  juftice    faid,    that   it  would   be  a  queftion, 
whether  penal  adlions  Ihould  be  conftrued  to  extend  to  cafes  where 
the  party  grieved  brings  the  adion,  or  whether  it  fhould  be  ex- 
tended only  to  common  informers.     It  was  adjudged  in  this  court 
Cofts  in  penal  Trinity  term  laft,  that  where  the  party  grieved  brings  the  aftion 
aftion.  upon  a  penal  law,  he  fhall  have  cofls,  if  he  recover,  but  contra  if 

it  be  brought  by  a  common  informer.      But  as  to  the  exception  of 
the  venue,  Lutivyche  ferjeant  argued,  that  the  venue  was  well  laid, 
for  which  he  cited   3  Cro.  619.  Sydenhajn  v.  Robins,  cafe  for  ob- 
ftruding  of  a  way;  the  plaintiff  declares,  that  he  was  feifed  in  fee 
of  a  houfe  in  D.  and  that  he  and  all  thofe,  &c.  had  a  way  over 
the  defendant's  clofe  in  B.  &c.      Not  guilty  pleaded  ;  the  venue 
was  from  B.  and  objected,  that  it  ought  to  have  been  from  both 
villes ;  but  adjudged  good,  for  upon  not  guilty  pleaded,  the  ob- 
ftrudlion  was  properly  in  iflue  ;  but  if  the  iffue  had  been  upon  the 
prefcription,  it  had  been  otherwife.     And  Noy  9.  Banning's  cafe. 
But  this  Hilary  term  the  court  gave  their  opinion,  that  the  venue 
was  well  enough.     For  though  the  demife,  (which  was  of  land  in 
BerJcuy,  Hohne,    and  North  B.)  rent,  diftrefs,  (:^c.    were  in    iffue 
at  the  trial,  and  ought  to  be  proved;   yet  the  principal  affair  in 
^ueflion,  for  .vhich  this  adion  was  brought,  was  the  refcue,  which 
was  at  Mu.  e,    and   from  thence  the  venue  came  well  enough. 
And  they  cited  Hob.  305.     Hutt.  39.     Clerk  v.  JVcod.     2  Cro.  513. 
Dahon  V.  Barnard.     3   Cro.  751.  Leed's  cafe.       But  Trcby  chief 
juftice  faid,  that  he  had  a  manufcript  repwt  of  the  cafe  in  3  Cro. 
619.     2  Roll.  614.  and  that  by  his  report,  which  was  rr.iich  pre- 
ferable to  the  printed  books,  that  judgment  was  arrefled.     But  in 
the  principal  cafe  judgment  was  given  for  the  plaintiff  for  the  rea- 
fons  aforefaid. 


Hool  verf.  Bell. 


•S.  C.  Lutw. 

1227. 


Tj  ^P^^^i"^  ^ot"  liot^cs  taken  by  the  defendant  in  a  place  called 
ter!m  f  !r  life  '■  '^^-'^  J'.abk  in  Torkjlnre.  The  defendant  made  conufance  as 
oi^irent.  bailiff  to  Robert  Knowles ;  and  (hews,  that  the  lord  Stafford  was 
charge  may  [^^{^  [  ^f  the  ;:;anor  of  Tinfley  ix\  TorkfJnre  with  the  appurtenances 
re^r-n^jrr.d  in  fcc,  wlitrc(jr  the  place  where,  &c.  is  parcel,  and  being  leiled, 
in  the !  te  cf  t}-,^  fixtlj  (  i  March  "■;.  Car.  2.  granted  to  Francis  Kmivles  a  rent- 
V^  Ar^r's  ^  tJiaige  of  60  /.  per  -a/mum  payable  yearly,  with  claufes  of  diftrefs, 
tap  37.  4  in 
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in  the  manor  o^TinJlcy^  for  life,  &c.   that  Fr^7/m  Knoivles  madeSeeVeivM35. 
his  will,  and   made   his  brother  Robirt  Knoivles  his  executor,  and  ^^^°^^^' 
died;  tliat  Robert  Knowks  proved  the  will;  and  that  for  arrears  of  And  fee  all 
this  rent-charge,  incurred  in  the  Ufe  of  the  teftator,  the  defendant,  ^^^  '<^arning 
as  bailiff  to  Robert  Knowles,  took  thefe  horfes  in  the  place   where,  "ea^.'g  viner, 
&c.  as  a  diftrefs,  as  in  parcel  of  the  lands  and  tenements  fraedidio  rir.  Rent  (S. 
Roberto  Knowles  ut   executori  Fra7icil'ci  Kfiowles  fccimdum  formam '''  ^°''  '■^^' 
jlatuti   oneratorum  et  obligatorum.     The  plaintiff  demurred.     And 
Femberton  ferjeant  for  the  plaintiff  argued,  that  this  avowry  was 
ill ;  for  the  executor  of  tenant  for  life  is  not  within  the  fl-atute  of 
32  Hen.  8.  cap.  37.     For  the  itatute  recites,  that,  forafmuch  as 
executors  had  no  remedy  by  the  common  law  for  arrears  of  rent ; 
this  ad:  gives  them  a  double  remedy,  viz.  diftrefs  or  debt.     But 
the  executors  of  tenant  for  life  hud  debt  at  common  law  for  rent 
incurred  in  the  life  of  the  teftator.     And  therefore  Co.  Lit.  162. 
fays,  that  tenant  for  life  mufl  be  intended  tenant  pur  outer  vie, 
{o  long  as   cejiuy  que  vie   lives,  in   this   ad:.     So  Cro.  Car.  471. 
burner  v.  Lee,  the  judges  laid  down  a  rule,  that  where  the  exe- 
cutor, (3c.  had  remedy  by  debt  at  common   law,  this  ftatute  did 
not  give  him  diftrefs.     Therefore  in  the  principal  cafe  the  executor 
having  remedy   by  debt  by  the  common  law  for  the  arrearages  in 
the  time  of  the  teftator,  who  was  tenant  for  life,  he  has  no  remedy 
by  diftrefs  given  by  this  ad.     Sed  non  allocatur.     For  per  curiam, 
this  ad  of  32  He7i.  8.  is  a  remedial  law,  and  fliall  extend  to  the 
executors  of  all  tenants  for  life ;  and  the  law  has  been  taken  fo  al- 
ways fince  the  ftatute,  and  has  never  been  queftioned.     And  the 
words  of  the  ftatute  are  general  enough   to  extend   to  all.     And 
in  3  Cro.  332.  Lambert  v.  Aujlin  this  feems  to  be  admitted,   and 
therefore  the  rule  in  Cro.  Car.  47 1 .  fo  generally  taken,  cannot  be 
law. 

2.  Exc.  The  defendant  has  not  averred,  that  the  place  where, 
tSc.  was  in  the  feifin  of  the  plaintiff,  before  thefe  arrearages  in- 
curred;  nor  that  the  plaintiff  ckims  by,  from,  or  under  him,  who 
was  tenant,  and  ought  to  have  paid  the  rent,  and  by  failure  of 
this  averment  he  hath  put  himfelf  out  of  the  benefit  of  the  ad ; 
for  the  ad  gives  the  diftrefs  only  againft  him  who  was  tenant  of 
the  land,  when  the  rent  incurred,  or  againft  thofe  v/ho  claim  by, 
from  or  under  him ;  and  that  fuch  averment  is  neceffar)',  3  Cro. 
547.  Miles  V.  Willoughby  is  exprefs,  and  the  cafes  of  Andrew  Og-  2  jores  Co. 
nel,  and  Edriche,  muft  be  fuppofed  to  have  had  fpecial  averments, 
though  the  pleadings  do  not  appear  in  the  books. 

But  as  to  this  exception,  Ltitivyche  ferjeant  argued,  that  the 
thing  in  its  nature  does  not  require  a  preciie  averment,  becaufe  it 
does   not  lie  in  the   conufance  of  the  avowant,    who  was  tenant 

Y  y  when 
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when  the  rent  incurred,  but  more  properly  in  the  conufance  of  the 

plaintiff.     Befides  that   the   defendant   has    fliewn,    that   the  lord 

Eftate  tail      Stafford  was  feifed  in  fee.     Now  an  eflate-tail  {liall   be  prefumed 

fhallbepre-    {q  Continue,  unlefs   the   contrary  appear.    Ploivd.  193,4^1.  much 

fumed  tocon-  n     11        r       u  r         ^   1  .■  a  t 

tmue.  more   mall  a  tee  be  prelumed  to  continue.     A  precile  averment  is 

not  neceffary,  as  appears  by  the  cafe  of  Miles  and  Willoughby. 
3  Cro.  ^Aj.  For  there  it  being  laid,  that  the  heir  of  the  devifee 
was  feifed,  et  adhiic  fiijitus  exijlit,  it  was  held  well  enough.  Now 
the  defendant  has  fiid,  that  the  place  where,  &c.  was  onerat.  et 
cbligat,  to  the  diftrefs  of  the  executor  fccundam  formam  Jiatutiy 
which  neceffarily  implies  continuance  in  the  hands  of  any  one,  who 
claims   under   the   grantor.     And  this  Hilary   term,    after  feveral 

Averment,  arguments  at  the  bar,  the  court  gave  their  opinion,  that  the  avow- 
ant has  no  need  to  fhew  that  the  land  was  in  the  feifm  of  the 
plaintiff;  or  that  the  plaintiff  claims  by,  from,  or  under,  him 
who  was  tenant  when  the  arrearages  incurred ;  but  it  is  more  na- 
tural, that  the  plaintiff  (in  cafe  he  is  not  liable)  fhew  how  he  is 
not  liable.  The  cafe  of  Miles  and  Wilkiigkby  is  an  authority,  that 
a  precife  averment  is  not  neceffary ;  and  as  that  cafe  is  reported 
2  Roll.  Rep.  370.  in  Hungerford  and  Hcirriland'%  cafe,  it  is  fiid,  that 
a  general  averment  was  adjudged  good.  Now  a  general  averment 
is  not  traverfable  by  the  plaintiff,  for  that  would  put  fuch  an  iffue 
upon  the  avowant  as  he  could  not  prove.  Therefore  in  fuch  cafe 
the  plaintiff  fliould  have  pleaded  over,  and  fliewn,  what  eftate  he 
had  had;  upon  which  the  avowant  might  take  illue.  But  the 
better  way  is,  that  the  plaintiff,  if  he  is  not  liable,  fliew  how  he  is 
not  liable  as  aforefaid.  And  there  is  no  precedent,  that  the  avow- 
ant ought  to  make  fuch  an  averment.  3  Cro.  332.  8  Co.  64.  b. 
Fojler's  C2Sq.  2  Brownl.Ent.  23 S,  Poole  v.  Ber^vick.  Judgment 
there  given  for  the  avowant  without  fuch  an  averment.  WiJich 
Entr.  10 1 5.  And  if  thacafe  oi  Andrew  Og-;z^/had  fuch  averment, 
as  was  fuppofed  by  the  council  at  the  bar,  (the  record  of  which 
cafe  cannot  be  found)  yet  it  would  be  but  one  precedent  againft 
many.  And  therefore  judgment  was  given  by  the  whole  court  for 
the  avowant. 

Grace  Faux  verf.  Barnes. 
Intr.  Trin.  8  TFHL  3.     Rot.  1761.     C.  B. 

Trial  by         TxO'wer.     The  tenant  pleaded  that  the  demandant's  husband  was 
proofs.  ■*--'  in  life.     And  iffue  thereupon.     And  it  was  tried  in  court  by 

witneffes.     And  the  court  faid,  that  very  fmall  evidence  would  be 

fufficient  in  fuch  cafe. 

Soper 
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Sopcr  vej'f.  Dible. 


A^t 


1  ration 


fump/it  upon  a  bill  of  exchange.     The  plaintiff  declares,  that  Deciar 
fcciindum    confuetudinejn  ct  ufiim  mercatoriun  the    acceptor    is  'PO"  *  bill  of 
bound  to  pay,  Gfc  without  fliewing  the  cuftom  at  large.     And  the  ",^'^28^ 
defendant  demurred.     And  it  was  adjudged  for  the  plaintiff.     And 
per  curiam^  it  is  a  better  way,  than  to  fliew  the  whole  at  large. 

Pinkncy  verf.  Hall. 

CASE.     The  plaintiff  declares,  quod  infra  hcc  regnum  Angliae  S.  c.  t  Salk. 
there  is,  and  time  whereof,  Z^c.  hath  been  a  cuffom,  that  if /i^-  .  . 
two  merchants  are  partners  jointly  merchandizing  together,  and  the  (ra^ders^Jhe 
one  of  them  fubfcribes  a  bill  for  the  payment  of  money  by  him  and  one  fubfcnbes 
his  partner  mentioned  there  to  another  or  his  order,  that  then  both  ^  ^'"  '^°c  '''^' 

'1  I  11  ir-i--'  f     >  /•       t  r  nient  or  mo- 

tile partners  are  bound  by  the  lublcnption  of  that  angle  pcrfon ;  ney  by  him- 

and    that   if  the  perfon,  to    whom   this  bill  is  payable,  indorfes  it  felf  a^l  '"s 

payable  to  any  other  pcrfon,  that  then  thofe  partners  ought  to  pay  j^-jrn  zq; 

fuch  bill  upon  notice,  to  him  to  whom  it  is  made  payable ;  then  277. 

the  plaintiff  fhews,  that  'J.  S.   and   the  defendant  Hail  were  part-  ^'y-  37o- 

ners  jointly  merchandizing  ;    and  that  J.  S.  fubfcribed   a   bill  of 

100/.  payable  to  Hut  chins  or  his  order  by  himfelf  and  his  partner, 

and  that  Hutchiiis  indorfcrjit    billani   praediSiam  folubileni    to    the 

plaintiff,  that  the  defendant  had  notice  thereof,  and  upon  demand 

did  not  pay,  (3c.     The  defendant  demurred. 

I.  Exc.  That  the  declaration  being  per  confuetudinem  Angliae^  Cuftom  of 
Cf .  was  ill,  becaufe  the  cuffom  of  £;zg-/^«^  is  xho-hv^  oi  England,  ^"^'""^^ 
of  which  the  judges  ought  to  take   notice  without  pleading.     Sed 
non  allocatur.     For  though  heretofore  this  has  been  allowed,  yet  of 
late  time  it  has  always  been  over-ruled ;  and  in  an  ad:ion  againfl  a 
carrier  it  is  always  laid  per  confuetudinem  Angliae,  &c. 


toria. 


2.  Exc.  Though  lex  inercatoria  is  part  of  the  law  of  England,  Lexmma\ 
yet  it  is  but  a  particular  cuftom  among  merchants ;  and  therefore  it ' 
ought  to  be  fliewn  in  London  or  fome  other  particular  place.     Sed 
non  allocatur.     For  the  cuftom   is  not  reftrained  to  any  particular 
place.     And  Hardr.  485.  it  is  laid  as  here. 

3.  Exc.  It  is  not  faid,  that  the  faid  J.  S.  promlfed  for  the  de- 
fendant and  himfelf  upon  the  account  of  trade,  and  it  may  be,  that 
it  was  for  rent  for  fome  other  thing,  for  which  the  partner  is  not 
liable.     Sed  non  allocatur.      For   the  plaintiff  having  declared  io 

fpecially 
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fpecially  upon  the  cuflom,  it  Hiall  be  intended,  this  was  for  merchan- 
dizing, efpecially  fince  the  defendant  has  demurred  generally.  And 
if  the  cafe  had  been  otherwife,  the  defendant  might  have  pleaded  it. 

Indorfement        4.  Exc.  That  the  declaration  is,  that  Hutchim  iiidorfai;it  billam 
'^^/^^^^'^°^^^' praedi£}am  folubilem  to  the  plaintiff,  which  is  nonfenfe,  for  it  ought 
pkaded.        to  be,  that  he  indorfed  the  bill,  that  the  defendant  fliould  pay,  ^c. 
Sed  non  allocatur.     And  judgment  given  for  the  plaintiff.    • 


Cook  verf.  Beal. 

Damages  in-  '  I  'Refpafs,  affault  and  battery.  The  plaintiff  declares,  that  the 
creafed  by  the  J^  defendant  cum  inanu  fua  ipfian  T^homam  Cook  fiiper  fiuifinim 
3Saik.  115.  ociilum  percnjjit  et  inolavit  ita  quod  the  fi'id  Thomas  Cook,  viz.  the 
S'  C.  plaintiff  penitus   inhabilh  dcvenit  ad  fcrihendiim  vel  legendum,  being 

an  ofRcer  of  the  excife,  ZSc.  Not  guilty  pleaded.  Verdidl  for 
the  plaintiff.  And  Birch  ferjeant  moved,  that  the  court  would 
increafe  the  damages,  upon  affidavit  that  the  plaintiff  had  lofl  his 
eye.  But  the  court  ordered  the  plaintiff  to  appear  in  court  in  per- 
fon,  for  otherwife  they  faid,  that  they  could  not  increafe  the  da- 
mages;  upon  which  the  plaintiff  was  brought  into  court.  And  af- 
terwards the  court  after  feveral  motions  refolved, 

I.  That  \i xXyt  woxdi  mayhemiaiit  is  not  in  the  declaration,  yet 
if  the  declaration  be  particular,  fo  that  it  appears  by  the  defcription, 
that  the  wound  was  a  maim,  it  is  fufHcient,  and  the  court  may  in- 
creafe damages.     Kajl,  appeal  /[6.     8  Hen.  4.  21.1^. 

T.Jones  I  S3.      2.  Refolved,  That  the  court  may  increafe  the   damages  if  the: 
1  Roll.  Abr.  wound   be  apparent,  though  it  be  not  a  maim.     And   fo  it  was 
573.L.pl. 4.  done  in  the   cafe  of  lord  Foliot.     Therefore  in  this  cafe,  becaufe 
the  wound  is  vifible,  though  it  be  no  maim  (for  it  is  not  a  maim  be- 
caufe the  eye  is  not  wholly  out,  but  the   plaintiff  only  declares, 
quod  inhabilis  ad  kgendmn  vel  fcribendum   devenit   by  the  wound) 
yet  damages  may  be  increafed.     And  Powell  judlcc  laid,  thai;  Hok 
chief  juflice  was  of  that  opinion.     So  (per  Powell  juflice)  though 
the  lofs  of  a  nofe  is  not  a  maim,  to  bring  an  adtion  fclonice  for  the 
lofs  of  it,  yet  the  court  may  in  fuch  cafe   increafe  the  damages. 
And  he  faid,  that  the  court  might  increafe  the  damages  upon  a 
writ  of  inquiry,    becaufe  that  was   but  a    bare  inqueft  of  office. 
Stile  345.   I  Leoju  139.  Bcndl.  158.  Littlet.rep.  51.  Hiitt.  121.  53. 
Swalley  V.      I  Sid.  423.   I  Mod.  24.  were  cited,  and  a  cafe  between  Sivalley  and 
Babirgton.     Babington,  where  in  a  general  adlion  of  affault,  battery,  and  wound- 
ing, upon  view  the  damages  were  increafed  about  four  years  ago, 
upon  the  motion  of  ferjeant  Lo'vell, 

2  3.  Refolved, 
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3.  Refolved,  That  the  juftices  o^ nifi prius  could  not  increafe  the 
damages ;  but  if  evidence  be  given  of  a  great  wound,  they  may  in- 
dorfe  it  upon  the  pojiea^  and  upon  that  certificate  the  court  here 
will  increafe  the  damages.  8  Hen.  4.  23.  Latch  223.  Hooper 
verf.  Pope,  where  there  was  neither  mayhemiaxii  in  the  declaration, 
nor  the  wound  defcribed  fpecially  >  yet  it  being  indorfed  upon  the 
pojiea,  that  evidence  was  given  of  a  wound,  the  damages  were  in- 
creafed  upon  tlie  view.  39  Edw.  3.  20.  b.  22  Edtv.  3.  11, 
Stile  314.  Hardr.  408,  But  per  Lowell  juftice,  if  the  caufe  be 
tried  before  a  judge  of  the  fame  court,  where  the  motion  is  made 
to  increafe  the  damages,  there  is  no  need  to  have  any  indorfement 
upon  xhcpcjlea.  (Note,  This  caufc  was  tried  before  himfelf )  The 
damages  in  the  principal  cafe  were  incrcafed  to  40/, 

Note,  In  the  argument  of  this  cafe  Darnall  ferjeant  faid,  that  Juftificauonin 
fon  affault  demefne  was  adjudged   a  good  plea  in  tnayhem.     But  per  ""'>''-'"' 
curiam^  a  man  cannot  juflify  a  maim  for  every  alfault,    as  if  A. 
flrike  B.  B.  cannot  juftify  the  drawing  his  fword  and  cutting  off 
his  hand  ;  but  it  muft  be  fuch  an  aflault,  whereby  in  probability  the 
life  may  be  in  danger.     Afterwards  2  Annae,  m  an  action  oi  mayhem  Cockroft  v. 
brought  by  Cockroft  attorney  againft  Smith,   the  defendant  pleaded,  ^""''^' 
Jon  ajjdult  demefne,  and   iflue    being  joined    thereupon,    Holt  chief  (^Vjod^'^^a^o. 
juftice  directed  a  verdid  for  tlie  defendant,   the  firft  aflault  beinc  Holt  699. 
tilting  the  form  upon   wliich  the  defendant  fat,  whereby  he  fell ;  ' '  ^'"'^^  ■^^" 
the  maim  was,  that  the  defendant  bit  off  the  plaintiff's  finger. 


A 


Zoucli  vcrf.  Tliompfon. 

CTION  of  deceit  was  brought  by  the  plaintiff  Zouch,  as  lord  S.  C.  3  Sak. 
_  _   of  an  ancient  demefne  manor,  upon  a  fine  levied  of  land  held  ^'j     _^, 
of  him  as  of  the  faid  manor;  in  which  he  fliews,  that  the  manor  s,  c.  SaiK. 
of  Odiam  is  ancient  demefne,  and  that  the  lands  whereof  the  fine-'°- 
was  levied,  were  at  the  time  of  levyins;   of  the  fine  held   of  the  ?^  *^'  ^^'^' 

.  ,  ^      ^  .     Deceit  to  an- 

fiid  manor,  and   impleadable  in  the  court  of  the  lord  of  the  faid  nui  a  fine  of 
manor,    according  to  the  cuftom  of   the  faid   manor;    that    the'^"<^sinanci- 
plaintiff  at  the  time  of  the   levying  of  the  fine  was,  and  yc^  is, '"'  'i'^'^«='"*- 
lord  of  the  faid  manor ;  that  the  conufor  and  conufee   of  the  fiid 
fine  are  both  dead;  and  therefore  he  prays,  that  the  fine  may  be 
annulled,  and  he  reftored,  Cl-.     Upon  which  a  wwVTy^a'^^  iffucd 
againft  the  heir  of  the  conufee  and  the  terretenant.     The  terre- 
tenant  fays  nothing.     But  the  heir  of  the  conufee  comes  in,  and 
confeffes,  that  tlie  fine  was  as  aforefaid  levied  ;  but  he  farther  faith, 
that  20  Car.  2.  a  leafe  was  made  of  thefc  lands  (of  which  the  fine 
was  afterwards  levied)  to  f.  S.  redeemable  upon  payment  of  1000/. 

Z  z  that 
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that  in  the  IcLife  there  v/as  a  covenant  to  levy  a  hoe ;  that  this 
leafe  came  to  his  ancelror  by  leveral  mean  affignnients ;  and  that 
the  fine  was  afterwards  levied  to  corroborate  the  mortgage ;  and 
therefore  he  prayed,  that  he  claiming  as  a  purchaler,  this  fine 
might  ftand  in  corroboration  of  his  fecurity.  The  plaintiff  de- 
murs. And  in  this  term  G01//J  King's  ferjeant  for  the  defendant 
argued,  that  the  conufor  and  conufec  being  both  dead,  the  lord  had 
fuffered  his  time  to  elapfe ;  for  the  deceipt  died  with  the  perfons, 
and  therefore  luch  adion  cannot  be  brought  after  the  death  of  the 
parties.  And  all  the  precedents  are  of  adions  of  deceipt  brought  in 
the  life  of  the  parties.  Regi/L  18.  R^Jl.  hjitr.  100.  Fitzh.  N.  B. 
98.  /).  8  H.  4.  22.  And  there  is  no  cafe  where  it  was  brought 
againft  an  heir;  but  the  heir  of  the  lord  of  the  manor  may  brino- 
fuch  adion,  becaufe  it  is  in  exhacredationcm  ftiam.  The  fame  lav/ 
of  the  reverfioner  of  a  demefne  manor  expedant  upon  an  eftate  for 
life.  Fitzh.  N.  Br.  99.  If  in  praecipe  quod  reddat  the  tenant  lofcs 
by  default,  deceipt  lies  not  after  the  death  of  the  fum.moners 
35  Hen.  6.  46.     6  Ediv.  4.  3. 


2.  If  the  conufee  inferts  more  lands  than  the  agreement  compre- 
hends, he  fliall  be  committed  to  gaol,  which  cannot  be  after  his  death. 
Co.  Mag.Cb.  216.  The  King  had  a  fine  for  the  deceipt.  And  in 
8  Hen.  6.  2.  per  Rolfe,  it  is  faid,  that  the  lord  may  have  fuch 
adion  after  the  death  of  the  party,  which  the  other  juftices  denied. 


I 


Lies  againft        But  it  was  adjudged  by  the  court,  that  deceipt  will  well  lie  in 
the  heir.        fy^h  cafe  againft  the  heir  of  the  conulbr  or  conufee  ;  for  it  is  a  real 
deceipt,  and  does  not  refemble  the  perfonal  deceipt  of  non  fuminons. 
And  if  the  law  were  otherwife,   if  the  parties  died  the  next  day  af- 
ter the  fine  levied,  the  lord  of  the  manor  muft  be  barred  of  his 
right  of  inheritance  for  ever.     But  in  the  cafe  of  fummoners  the 
writ  muft  of  necefllty  fail,  for  default  of  trial,  for  the  trial  muft  be 
by  examination  of  the  fummoners.     And  per  Ltvinz  ferjeant,  it  Is 
Fine  to  the     a  real  adion,  and  therefore  no  capiaiur  nor  fine  ftiall  be  in   it;  to 
'"^'  which  the  judges  gave  no  anfwer.  ^ 

2.  Serjeant  Goidd  argued,  that  a  fine  may  be  avoided  for  parr,  -fl 
and  ftand  good  for  part ;  as  where  a  fine  is  levied  of  lands  gildable 
and  of  lands  in  ancient  demefne  j  and  that  as  well  in  writ  of  de- 
ceipt as  in  writ  of  error.  Fitzh.  Deceipt  44.  Jcnes  374.  Moor 
465.  March  127.  Co.  Entr.  277.  d.  reverfal  as  to  part  and  good 
as  to  other  part.  2  "Jonei  181  7  Hen.  4.  44.  8  Hen.  4.  24.  Bro. 
Fines  de  terres  loi.  ij  Edna,  3.  31.  So  in  this  cafe,  though  the 
fine  be  reverfed  as  to  the  lord,  yet  it  may  remain  good  as  to  the 
tenant ;  becaufe  if  it  ftiould  be  reverfed  in  the  whole,  the  party 
would  lofe  his  mortgage. 

But 
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But  It  was  adjudged  by  tlie  court,  that  a  fine  may  be  revcrfed  as  Fine  reverfed 
to  part  of  the  land,  and  remain  good  as  to  the  refiduc ;    but  it  can-  '"P"^a.id 

r  .  "  .,.  continues 

not  be  reverted  z;z  iofo  as  to  one  man,  and  remain  good  tn  toto  as  good  in  part. 
to  another;  which  muft  be  in  this  cafe,  if  this  fine  remain  good  as 
to  the  tenant,  and  be  revcrfed  //;  toto  as  to  the  lord. 

3.  G£?/<;/(/ ferjeant  faid,  that  the  fine  was  levied  2407;-.  2.  then 

the  fine  with  non-claim  will  bar  the  deceipt.  But  per  curiam  the  Fineana non- 
law  is  contrary ;  for  a  fine  may  ellablilh  the  right  of  another,  but  tjr  of  dVceipt 
cannot  eftabliOi  its  own  defcds. 

4.  Gould  ferjeant  for  the  defendant  argued,  that  it  does  not  ap- 
pear what  intcrefl.  this  pretended  lord  of  the  manor  had  in  the  ma- 
nor at  the  time  of  the  levying  of  the  fine.     For  it  is  not  enough  to  Averment, 
fay,  that  he  was  do?7iinnSy  &c.  but  he  ought  to  fliew  what  eftate  he 

then  had,  and  that  it  has  continued  until  this  time.  Heme's  pleder 
98.  For  no  man  but  the  lord  hirafclf  can  reverfe  this  fine,  the 
heir  of  the  conufor  cannot.  Co.  Mug.  Ch.  216.  Therefore  the 
lord,  to  intitle  himfelf  to  this  adlion,  ought  to  Hiew,  what  ellate 
he  then  had,  and  not  aver  barely  (as  he  has  done  here)  that  he 
was  domimis,  &c.  et  adbuc  eft.  But  per  curla?n,  it  is  well  enough  ; 
for  if  the  lord  has  determined  or  aliened  his  eftate,  &c.  the  de- 
fendant ought  to  fliew  it,  and  abate  his  writ.  And  upon  this  point 
it  was  adjourned  to  be  argued  again.  And  after  argument  it  was 
adjudged  Mick.  9  JViH.  3.  that  the  fine  fliould  be  annulled. 


Eallcr 
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Term 
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Sir  George  Treby  Chief  Juflice. 
Sir  Edward  Neviil       t  7  /?• 
Sir  John  Powell  3  ^^^-^  ^ 


ices. 


Welles  verf.  Needliam. 

3Keb.  221.  "T^i  E SOLVED  by  the  whole  court,  That  a  foreign  attach- 
Foreignat-  wL^  ment  may  be  given  in  evidence  in  i?idebitati(s  ajfumpjlt 
^xl"xT^X'     i^    upon  non  ojfumpfit  pleaded,   though  heretofore  it  was  ufu- 

dence  upon  -*-  ^^  al  to    plead  it  "fpecially.     And  per  Levinz  ferjeanf,    the 

"Z£"^^"  P''a<aice  has  been  accordingly  for  more  than  twenty  years  Lift  pad. 

See  Skin.  639. 

Nicholfon  ve?-/.  Sedgwick. 

gSalk.  67.     /'■^ASE.     The  plaintiff  declares,   quod  inter  mercatores  ef  alm\ 

Aaion  cannot  | j  jj^gQtiantes  hitra  hoc  regniim  there  is,  and  time  whereof,  ^c.  \ 

upo^wgJid-  bath  been  a  cuflom,  that  if  any  merchant  or  other  trader  make  a ; 

fmith's  note     bill  or  note  in  writing,  by  which  he  affumes,  to  pay  to  any  other 

('thou'^ohtr/  person,  o'"  tbe  bearer  of  the  bill,  fuch  a  fum  of  money,  that  then 

payaWe  to  J.  fuch  perfou,  who  makcs   fuch  note,  is  bound  by  it,  to  pay  fuch 

5.  or  bearer)   funi  to  fuch  perfou  to  whom  the  note  is  made  payable,  or  to  the 

ihebearT''^ bearer  thereof;    then  the  plaintiff  fhews,  that  the  defendant  &^^- 

•wick  being  a  goldfmith,  made  a  note  in  writing,  by  which  he  pro- 

2  She  i6o     mi^ed  to  pay  to  one  Mafon,    or  to  the  bearer   thereof  looA  that 

161.        '    Majon  delivered  the  note  to  the  plaintiff"  for  xool.  in  value  received  ; 

izMod.  2  3i.^,^(^  that  for  non-payment  of  this   100/.  by  the  defendant  to  the 

p744z.^'    plaintiff  upon  demand  the  plaintiff  brought  this  adion  againft  the 

2  Freeman     defendant.     Non  ajjiunpjit   pleaded,    and  verdidl    for  the  plaintiff, 

*>^'  And  it  was  moved  in  arreft  of  judgment  by  ferjeant  Wright,  that 

this  action  could  not  be  brought  in  the  name  of  the  bearer,  but 

it  ought  to  be  brought  in  the  name  of  him  to  whom  it  was  made 

payable. 
2 
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payable,     ^lod  fuit  concrjfum  per  curiam ;     for   tlic  difference  is, 
where  the  note  is  made  pciyable  to  the  party  or  bearer,  and  where 
it  is  payable   to  the  party  or  order  ;   in  the  latter  cafe  the  indorfcc  But  if  it  be 
has  been  allowed  to  bring  the  adion  in  his  own  name  ;  for  there  can  P^J^^ie  to 
be  no  great  inconvenience,  becaufe  the  indorfement  of  the  party  f^^^i^^^  ^ly  ' 
muft  appear  upon  the  back  of  the  note,  or  fomc  other  thing  fuffi-  biingaa 
ciently  intimating  his  aflent ;    but  where  it  is  payable  to  the  party  *'^'""*- 
or  bearer,  if  the  bearer  be  allowed  to  bring  the  aftion  in  his  own 
name,  it  may  be  very  inconvenient ;  for  then  any  one,  who  finds 
the  note  by  accident,  may  bring  the  udion.     And  though  this  lafi: 
has  been  frequently  attempted,    it  has   never  yet  prevailed.     And 
therefore  in  a  cafe  in  this  court  between  HortoJi  and  Coggs  the  gold-  [forton  v. 
fmith,  this  difference  was   taken  and  agreed ;    and   the  judgment  <-'pggs. 
there  (being  the  fame  cafe  with   this  principal  cafe)   was  arrefted.  ^    ^'''  ^^^' 
But  the   court  faid  that  the  bearer  might  bring  the  adtion  in  the 
name  of  him  to  whom  the  note  v/as  made  payable.     And  judg- 
ment was  arrefted,  7iifi,  &c.     And    the   fame    point  was  refolvcd  Hodges  v. 
in  B.  R.  between  Hodges  and  Stcumrd,  Hil.  4  Cif  5  Will.  &  Alar.  Steward, 
But  there  it  was  refolved,  that  the  indorfement  to  the  bearer  binds '^*"^''^'' 
the  party  who  immediately  Indorfes  it  to  him.     The  principal  point  membinds* 
was  alfo  refolved  Mich.  6  JVill.  &  Mar.  B.  R.  between  Sir  T/jo-  the  indorfor. 
/fias  Efcourt  and  Cudworth,  Efcourt  v. 

Cudwonh. 

Littlewood  vcrf.  Smith. 

FAlfe  judgment  was  brought  upon  a  judgment  given  in  the  court 
baron  of  the  honour  of  Pomfret  in  TorkJInre.     And  ferjeant 
Lutuyche    moved  for   reverfal   of   the  judgment,      i.  Exception. 
That  this  aftion  was  an  aftion  upon  the  cafe  for  words,  and  upon 
iffue  joined  the  jury  allefled  395.  iid.  damages,  &c.  and  the  court 
gave  3/.  cofls  de  incremento,   which   he  faid  was  ill  by  21  Ja.  i.  2ija.  i.c  i5. 
cap.  lb.  which  enadls,  that  if  in  cafe  for  words  the  jury  give  ]efs  ^I'^'ch  prohi- 
than  405.  damages,  the    plaintiff  fhail  have   no    more  cofts    than  thln'^damaee' 
damages.     And  he  faid  that  this  ftatute  extends  to  thefe  inferior  in  cafe  for 
courts,  for  the  words  of  the  adl  are   [any  the  courts  of  record  at  .'^'"'^'^•'  '■J  '*'•= 
Wejlminjier,  or  any  court  whatfoever]  which  words  are  fo  general, {it? ^^o/da- 
that  they  comprehend  all  courts.     But  the  court  inclined  ftrongly,  mages,  does 
that  this  inferior  court  was  not  within  the  intent  of  the  acft ;    for  if""'«««'"^'° 

1  .        n.  1     •  /-  courts  baron. 

»t  were,  this  act  would  totally  take  away  their  power  of  giving  cofts 
de  incremento  in   fuch  cafes  to   more  than  40  i.  for  the  jury  there  See  1  Salk. 
can  in  no  cafes  give  damages  beyond  39;.    i  id.  (for  if  they  did   fo,  ^°^-  ^ 
the  court    would  have  no  jurifdidlion    in   the  caufe)  and  confc-  &  s  Mod. 
quently  the  court  in  no  fuch  cafe  could  give  cofts  de  inci-emeJito  37".  372* 
above  40J.  which  was   never  the  intent  of  the  adl.     But  this  aft 
ought  to  be  intended  of  courts,  in  which  the  jury   may,   if  they 

A  a  a  plcafe, 
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pleafe,  give  more  than  405.  damages ;  but  in  courts  baron  they 
cannot.  And  by  Wright  ferjeant  (who  was  not  concerned  in  the 
caufe  as  council)  cofts  de  iticrcfiiejito,  according  as  the  cafe  requires, 
are  given  in  all  courts  baron  in  England,  notwithftanding  the  a<5l 
of  James  i . 

Want  of  the  2.  Exc.  That  no  time  is  laid  in  the  plaint,  when  thefe  words 
were  fpoken,  and  therefore  they  might  be  fpoken  after  the  plaint 
entred.  But  per  curiam^  that  lliall  never  be  intended  after  a  verdi<ft, 
but  the  contrary. 


time  in  a  de 
claracion. 


Joinder  of  3.  The  third  exception  was  to  the  joining  of  the  iflue,  for  the 

'^"^'  plaintift'  comes  and  fays,  quoad  quod  the  defendant  has  tendred  an 

ilfue,  praeditius  the  ^\m\\\?[  fiimliter,  which  is  nonfenfe,  and  no 
iffue  joined.  Of  which  opinion  was  the  whole  court,  who  faid, 
that  it  would  be  of  ill  confequence  to  approve  fuch  a  precedent. 
And  therefore  for  this  reafon  judgment  was  reverfed. 


Saleof  timber  Tr^j?^f/;j;  chief  jufticc  reported  to  the  other  juftices,  that  it  was  a 
hnTmf  "be"  queftion  before  him  at  a  trial  at  nifi  prius  at  Guildhall,  whe- 
by  parol.  tiler  the  fale  of  timber  growing  upon  the  land  ought  to  be  in  wri- 
ting by  the  ftatute  of  frauds,  or  might  be  by  pa?-ol'?  And  he  was 
of  opinion,  and  gave  the  rule  accordingly,  that  it  might  be  by 
parol,  becaufe  it  is  but  a  bare  chattel.  And  to  this  opinion  PoivcU 
juftice  agreed. 

Villars  verf.  Parry  and  Moor. 

Comb.  397.    ''   I   "HE  defendants  were  bail  ^qx  Clerk  in  a  fuit  brought  by  the 

Aniendment.      J       plaintiff's  teftator,  and   were  bound  in  recognizance  jointly 

SeeGilb.Hift.  and  feverally  for  2000/.     Judgment  was  given  againft  Clert,  who 

^s^lk"''^^      brought   error  in  B.  R.   and    the  judgment  was  affirmed.     Upon 

Poji.  695,      which   the    plaintiff's   teftator  fued  a  fcire  facias  upon    the  recog- 

^^^-  nizance  againft  the   bail  Parry  and  Moor,    who    pleaded  that  no 

-  Saik"  676'!   capias  ad  fatisj'aciendzim  iffaed  agdinil  Clrrk.     The  plaintiff  replied, 

Gilb.  Eq.       that  there  was  a   capias  ad  fatiifacicndum  (azd  and  returned,  CJ'r. 

^^m'h         ^^^  therefore   prayed  judgment  to   have  execution   of  the  feveral 

I  Barnes  II. ^i^n^s  mentioned  in  the  recognizance  againft  the  defendants.     The 

defendants  demurred.     And  judgment  was  given  for  the  plaintiff, 

and  entred,  that  the    plaintiff   (liould   have  execution  de  praediSlis 

feparalibiis  fummis  2000/.   et  2000L  againft  the  defendants  jointly, 

whereas  the  fcire  Jacias  was  feveral.     And  Birch  ferjeant  moved, 

that  this  might  be  amended,  becaufe  the  fcire  facias  is  right,  and 

that  ought  to  govern  all  the  proceedings.     But  Levinz  ferjeant  e 

I  contra 
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contra  argued,  tliat  the  judgment  ought  to  have  been,    that  the 
plaintiff  ihould   recover  againft  the    defendant  Parry  2000  /.  and 
againrt:  the  defendant  Moor  2000  /.     But  as  the  judgment  is  cntred 
for  2000  /.    and  2000  /.    each   of  them  is   charged   with  4000  /. 
which  is  erroneous,    but  not  amendable,    becaufe  it  is  an  error  in 
law.     For  if  a  record  be  right,  and  an  ill  judgment  in  fubftance 
is  given,  it  is  not  amendable.     Therefore  if  debt  is  brought  againfl:  judgment 
an  executor,  and  judgment  given  againft  him  de  bonis  propriis,  this  ^g^'"*^ '" 
is  not  amendable.     The  fame  law  if  a  capiatur  is  entred  inftead  of!'^**^T^'* 
a  mifencordia,  becaufe  it  is  error  m  the  judgment  of  the  court  in  where  it  ought 
the  law;   which  cafes  the  court  agreed.     And  Trcby  chief  juftice  "o""*"^  ^''• 
faid,   tliat  if  this  had   been  upon  a  joint  lien,  the  judgment  muft  ^bu 
have  been  joint  j   but  here  the  plaintiff  by  his  feveral  fcire  facias 
has  made  it  a  feveral  lien,    and  therefore  the  judgment  ought  to  be 
feveral.     So  it  is  plain  error  in  law,  and  not  amendable.     But  \ijohr.ht 
it  had  been  John  for  Thomas,   this  had  been  only  '■citium  clerici,  Thomas, 
and  amendable.     Or  if  this  motion  had  been  made  the  fime  term  ^""^^  *'^'^' 
in  which  the  judgment  was  given,  it  might  have  been  amended ; 
becaufe  the  judgment  in  the  eye  of  the  law  is,  all  the  term  in  which 
it  is  pronounced,  in  the  breaft  of  the  court.     But  as  the  cafe  is, 
all  the  juftices  agreed  that  it  was  not  amendable.     Mich.  10  Will.  3. 
B.  R.  the  writ  of  error  was  quafhed,  and  afterwards  a  new  writ 
of  error  was  brought  upon  the  faid  judgment.     Po/f.  547. 

Errington  verf.   Thompfon. 

DEBT  upon  bond  in  London.     The  defendant  pleads  a  re- Debt  upon 
leafe  dated  at  Newcaftle  upon  Tine.     The  plaintiff  demurs,  bond.    The 
And  Girdler  ferjeant  for  the  plaintiff  argued,  that  this  is  a  tranfi-  °^e'^d,'^a",V 
tory   adion,    and   therefore    the  plaintiff'  might  lay  it  where   he  Uafe  made 
pleafed.     Then  the  reJeafe,    which  the  defendant  pleads,    is   alfo  ^' ^'''^'■''V'''- 
tranfitory;  and  when  the  defendant  pleads  tranfitory  matter  in  bar,  Freem. '/3t 
he  ought  to  conform  to   the  plaintiff's  declaration.     Cc>.  L/".  282.  438. 
I  Saic7id.  85.     6  Co.  47.     Therefore  Mich.  5  mil.  &  Mar.   C.  B.  ^'°'  ^'-  ^^^• 
rot.  797.  Bare  v.  Cafe,  Debt  was  brought  upon  a  bond  in  London  ;  Bare  v.  Cafe, 
the  defendant  pleaded,    that  the  contrad   was  ufurious,    made  in  ]<■"!<■  24'- 
Surrey;    the  plaintiff  demurred  generally;   and  adjudged,  that  al- p^yl^""  "S- 
though   the  pica  in   bar  contained  criminal  matter,  yet  becaufe  it 
was  tranfitory,  it  was  ill  pleaded,    and  the  plaintiff  for  that  caufe 
had  judgment.     So  in  a  cafe  between  Pyke  and  Pullen  the  famepykev. 
term,  in  covenant  upon  a  leafe  for  life  of'^land   in  London,  the  de- P"llen, 
fendant  pleaded  a  releafe  at  Northa?npton,  and  adjudged  ill ;   for  it  ^""^-  '^^^' 
ought  to  have  been  pleaded  at  London,  where  the  plaintiff  brought 
his  adion.     And  it  is  no  objedion,   to  lay   that  this  releafe  in  the 
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principal  cafe   bore  date   at  Nnvcajlle ;    for  though   it  bears  date 
there,  it   may   have  been  deUvered   at  London,  and   traditio  facit 
chartam.     And   fo   it   is   held  in  Dier  lately    printed    167.  b.  in 
margine.       The   court  agreed   the  cafes   put   by   ferjeant  Girdler^ 
becaufe  the  deeds  there  did  not  bear  date  at  any  particular  place  • 
and  then  they   are  altogether   tranfitory,   and  muft  purfue  the  de- 
claration of  the  plaintiff.     But  where  a  deed  bears  date  at  a  certain 
place,  it  is  local,  and  muft  be  pleaded  there.      So  Co.  Li.  6.  a. 
fays,  that  it   is  difadvantageous   to  the  grantee,    to  have  the  deed 
bear  date  at  any  place  certain,  which  is  for  the  reafon  aforefaid. 
And  in  the  principal  cafe  if  the  plaintiff  had  replied  non  cjl  faclum, 
the  venue  niufl:  have  come  from  Newcajlle.     And  as  to   the  fupl 
polition,  that  it  might  be  dated  at  another  place  and  delivered  at 
Datum  iig-     London,  the  court  anfwered,  that  datum  prima  facie  fignifies  deli- 
,!m«  A/;^.-    bcratum.     And  Poivell  juftice  faid,    that  if  a  deed  bears   date  at 
Deed  bearing  Bciirdeaux ^  in  France,  one  may  declare  upon  it,    for  neceffity,    to 
date  at  Bour-  be  made  in  qiwdam  loco  vocato  Botirdeaux  in  France  in  JJlington  in 
%Tanu  ^^^^^^'^fi^  }  but  if  it  be  pleaded  in  bar  of  an  adtion,  it  ought  to  be 

conformable  to  the  plaintiff's  adion,  becaufe  the  place  where  it 
See  Cafes  in  bears  date  is  not  in  Englaiid.  But  if  it  be  dated  at  Bourdeaux  in 
pari.  30.  partibus  tranfmarinis,  one  cannot  declare  upon  it  here.  But  T^rehy 
chief  juflice  faid,  that  the  old  opinion  in  the  old  books  was,  that 
if  a  bond  bears  date  at  A.  in  regno  Galliae,  it  is  not  triable  in 
Ejigland;  but  the  new  and  better  opinion  is,  that  in  fuch  cafe  it 
may  be  laid  in  pleading  to  be  made  where  the  adlion  is  brought. 
But  where  a  deed  is  dated  at  one  place  in  England,  it  cannot"  be 
pleaded  to  be  at  another.  Therefore  the  court  advifed  the  plaintiff 
to  waive  his  demurrer,  and  take  iffue  upon  the  plea  j  to  which  it 
was  confented. 


Shaw  verf.  Simpfon. 

Se!f  °con-  I  ^.  *^^^^  ^?^^"^  ^  ^^^^'^  ^°^  ^^^  ^^^^^  '^^^"'■'^  °^  '^^'^''^  ^^^^^  "pon  a 
eluded  brthe  ■*  fi^^^  facias,  the  queflion  was  upon  the  evidence  at  the  trial, 
fherifF-s  re-  whether  the  bailiff  of  a  liberty  fhall  be  concluded  in  point  of  evi- 
dence by  the  return  of  the  flieriff  ?  And  per  curiam,  he  is  con- 
cluded. And  if  the  flieriff  makes  any  other  return  than  that 
which  the  bailiff'  makes  to  him,  he  may  have  his  adion  againfl 
the  fheriff.  And  it  was  faid,  that  Holt  chief  juftice  was  of  this 
opinion.     See  36  Hen.  6.  40. 


turn. 


Bak 


er 


Eafler  Term  p  Will.  5.  185 


Baker  f^r/?  Wall. 
Intr.  rW;;.  8  Will.  3.     C.  B.      Rot.  1484. 

EJeclment  for  a  houfe  and  land  called  Dumfey  in  upon  s.  c.  Free,  m 

the  demife  of  Jajie  Wall.     Upon  not  guilty  pleaded  the  jury  Chanc  468. 
find  a  fpecial  verdidt ;    that  Daniel  Wall  jenior  was  feifed  of  the  +^7'  '^^*' 
lands  in  queflion  in  fee,  and  had  ilFue  two  fons  Da?iiel  and  Jchn,  OgvJie. 
and  made  his  will  in  writing  in  this  manner :    "  Itc?n,  I  devife  to 
"  Daniel  my  eldefl  fon   all  that  my  farm  called  Dwnfey  to  him 
"  and  his  heirs   males  for  ever,    if  a  female,  my  next  heir  fhall 
"  allow  and  pay  to  her  200/.  in  money  or  12/.  a  year  out  of  the 
"  rents  and  profits  oi  Dumfey,  and  fhall  have  all  the  reft  to  him- 
*'  felf,  I  mean  my  next  heir,  to  him  and  his  heirs  males  for  ever:" 
the  jury  find  farther,    that  the  devifor  died,  that  Darnel  the  fon 
entred,  and  died  leaving  iflue  but  one  daughter,   the  leffor  of  the 
plaintiif ;    that  the   younger    fon  John  entred    into    the    land   in 
queftiop  ;    that  Jane  Wall  entred  upon  him,    and  leafed  to   the 
plaintiff,  who  entred  ;    that  John  Wall  re-enttred,  and  ejefted  him, 
upon  which  the   plaintiff  brought  this  ejectment ;  etfi^^c.     And 
it  was  argued  at  feveral  days  by  ferjeant  Le'vinz  and  ferjeant  Wright 
for  the  plaintiff,  that  the  jury  have   found    the  leffor  the  heir  at  Heir  (l.all  not 
law  of  the  devifor ;    then  there  muft  be  either  exprefs  words,  or  bedifinberited 
the  manifeft  intent  of  the  party,  confiftent  with  the  rules  of  law,  ^7  ""P"'^*" 
apparent,  to  difinherit  her ;    for  it  is  a  rule,  that  an  heir  fhall  never 
be  difinherited  by  implication.     As  to  the  firft,  there  are  no  ex- 
prefs words  here,  at  leaft  not  fufficientj    for  as  to  the  words  [if  a 
female  then  my  next  heir,  Gff.]  now   i.  Next  heir  by  itfelf  with- 
out addition  of  male  or  female  is  not  a  good  name  of  purchafe. 
But  2.  admitting  that  it  might  be  a  good  name  of  purchafe,  yet 
here  the  defendant  is  not  next  heir  ;  for  the  plaintiff's  leffor  is  next 
heir  to  the  devifor :  And  one  cannot  make  a  man  a  purchafer  by 
the  name  heir,  unlefs  he  be  a(51ually  heir,  as  Ilobart  fays  in  Coiinden 
and  Clerk' f,  cafe.     And  though  it  may  be  objeded,  that  the  defen- 
dant was  defigned  by  the  devifor,  to  be  fpecial  heir  j  and  that  Hale 
chief  juflice  was  of  opinion,  that  one  may  make  a  fpecial  heir  a 
purchafer  by  the  name  of  heir ;  yet  that  is  but  a  new  opinion,  and 
not  warranted  by  law.     And  as  to  the  cafe  that  he  cites,   i  Veritr. 
381.  where  a  man  taking  notice,  that  his  brother  (who  was  dead) 
had  a  fon,  and  that  he  himtelf  had  three  daughters,  who  were  his 
heirs,  he  gave  to  them  2000/.  and  to  his  brother's  fon  he    gave 
his  land,    by    the  name  of  his  heir  male,    provided  that    if   h.is 
daughters  difturbed  his  heir,  that  then   the  devife  to  them  of  the 
2ooo/.   fliould  be  void  3    and  it  was  refolvcd,  that  the  devifor  ta- 
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king  notice  that  others  were  his  heirs,  the  Hmitation  to  the  fon  of 
his  brother  by  the  name  of  heir  male  was  by  a  good  name  of  pur- 
chafe:  as  to  that  cafe  they  fiid,  that  the  devifor  exprefly  took  no- 
tice, that  his  three  daughters  were  his  heirs,  and  therefore  it  was 
altogether  his  defign  to  exclude  them.  But  in  this  cafe  the  devifor 
did  not  take  fuch  notice  of  the  leflbr  of  the  plaintiff,  nor  could 
he,  becaufe  flie  v/as  not  then  in  being.  But  in  the  cafe  in  Ventris 
the  daughters  were  ///  cJJ'e  at  the  time  of  the  devife.  Befides,  they 
argued  that  no  intent  appeared  here  to  exclude  the  daughters,  be- 
caufe the  words  (faid  they)  are  fenfelefs,  and  fuch  as  out  of  them 
no  manifeft  lignification  can  be  collefted.  And  for  this  reafon  the 
claufe  fliall  be  void,  and  the  leffor  of  the  plaintiff  fliall  take  as  heir 
by  defcent, 

Devife  to  A.  But  it  was  adjudged  per  curiam,  upon  great  confideration,  that 
and  his  heirs  the  defendant  ought  to  have  judgment.  Yor  i.  they  faid,  that  it 
■eier,  is  an  ^as  very  manifcrt,  that  the  devife  to  Daniel  the  fon  was  an  eftate- 
eftateuii  in  tail  male.  For  though  in  a  deed  it  had  been  fee,  yet  in  a  will,  to 
■^'  gratify  the  intent  of  the  devifor,  the  law  will  fupply  the  words  [of 

his  body.]      2.  It  is  apparent,  that  the  devifor  had  a  defign,  that 
if  Daniel  had  a  daughter,  fhe  fliould  not  have  the  lands.     For  the 
words  [if  a  female  then  my  next  heir,  G?c.]  muft  be  intended  as 
if  he  had  faid ;  but  if  my  fon  Daniel  fliall  have  only  ■  iffue  a  fe- 
male, then  that  perfon,  who  would   be  my  next  heir,  if  fuch  iffue 
female  of  jD^wV/  was  out  of  the  way,  fliall  have  the  land.     And 
farther  to  make  his  intent  more  manifefl:,  he  gives  a  rent  to  fuch 
female  out  of  the  lands,  which  demonftrates,  that  he  had  no   de- 
fign,  that  fhe   fliould  have  the  land :  for  fhe  could  not  have  both 
the  land  and  a  rent  iffuing  out  of  the  land.     Then  the  rule  of  law 
is,  that  where  the  intent  of  the  devifor  is  apparent,  if  it  does  not 
contradidl  the  rules   of  law,    it  ought  to  be   purfued.     Then    it 
ought  to  be  confidered  here,  how   far   the  intent    of  the  devifor 
Next  heir  is    wiU  conlill   with   the   rules  of  law.     If  the  devifor  had    faid  no 
not  a  good     more  than,  my  next  heir  fhall  then  have  the  land,  that   had  not 
narneof  par-   \^^^^  r^  good  name  of  purchafc  ;    becaufe  it  does  not  import  either 
adding  male    male  or  female  fpecially,  but  fignifies  the  heir  general.     But  if  he 
or  female.       had  faid,  next  heir  male,  that  had   been  a  fpecial  heir,  and  good. 
I  Coke,  Archer' 'a  cafe.     Then  here,  when  the  devifor  fays,  I  mean 
my  next   heir  to  him,  ^c.  by   the   words  [to  him]  which  are  of 
the  mafculine  gender,  it  is  apparent,    that  he  intended  male ;  and 
thefe  words  [to  him]  are  tantamount  to  the  word  male ;   fo  that 
it  is  the  fame  thing,  as  if  he  had  faid,  I  mean  my  next  heir  male, 
which  as  before  is  faid,  is  a  good  name  of  purchafe  as  fpecial  heir. 
Then  it   is  clear,    that  the  devifor   intended,  that  fuch   heir  male 
/hould  be  a  purchafer,  becaufe  he  goes  on,  and  limits  it,    and  to 
Jhis  heirs  males  for  ever ;    fo  that  it  is  like  i  Co.  66.  b.  Archer'-Q 

cafe. 
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cafe.     And  as  to  the  objcdion,    that  'John  is  male,  but  not  heir, 
for  'Jane  the  leffor  of  the  plaintiff  is  right  heir  to  the  devifor ; 
and  Hobart  fiiys,   that  no  man  can  take  as  purchafer  by  the  name 
of  heir,  but  lie  who  is  right  heir ;  the  court  anfwered,  that  this  is 
generally  true,  where  the  devife  is  to  the  right  heirs  of  "J.  S.  &c.  2  Vent.  px. 
without  faying  more  ;    but  if  the  party  takes  notice,    that  he  has  a 
right  heir,  and  fpecially  excludes  him,  and  then  devifes  it  to  an- 
other by  the  name  of  heir  ;    this  rtiall  be  a  fpecial  heir  to  take,  as  Special  heir. 
I  Fenir.  381.  the  cafe  put  by  Hale  chief  juftice.      So  in  this  cafe 
the  devifor,   after  living  excluded  all   females  who  fliould  be  his 
right  heirs,   gives  it  to  his  then  next  heir  male,  &c.  which  is  a 
good  fpecial  heir.     And  Treby  chief  juftice  fiiid,   that  the  infertion 
of  one  word,  viz.  if,  in  the  firft  claufe  of  the  will,  would  put  it 
beyond  difpute.     As  if  it  fliould  be   read,    I  give  to  my  eldeft  fou 
Diviii'l  and  his  heirs  if  male  for  ever,  if  female,  then,  ^c.     This 
will  make  it  a  verv  clear  cafe,    and  make  his  intention  very  clear 
alfo,  which  is  a  thing  very  confiderable  in  the  cafe  of  wills.     And 
therefore  in  a  cafe  lately  referred  by  the   lord    chancellor  to  Holt  Hodgkinfon 
chief  juftice  and  himfelf,  httween  Hodgkinfon  s.nd  Sfar,  A.  feifed  ^' S'ar « <^««- 
of  lands  in  fee  had  ilTue  two  fons  B.  and  C.  and  made  his  will, "',"''!,,    , , 
and  devifcd  feveral  lands  to  B.  and  that  B.  fliould  renounce  all  his  renounce  all 
right  in  Blackacre   (of  which  the  devifor  was  then  feiied)    to  C.  lus  right  to  s. 
and  it   was  objedted,    that  this  was  no  devife  of   the  land  to  C. 
2,  That  if  B.  Oiould  releafe  his  right,  this  was  intended  to  be  only 
an  eftate  for  life ;    but  becaufe  the  words  were   [all  his  right]    it 
was  apparent,  that  A.  intended,   that  C  fliould  have  fee ;   and  ac- 
cordingly they  certified  their  opinions  to  the  lord  chancellor.     He 
alfo  cited  another  cafe  lately  adjudged  in  C.  B.  where  J.  S.  having  ^  ^anjeyiCgj 
a  remainder  in  fee  devifed  all  his  remainder  to  J.  N.  and  adjudg-  all  his  re- 
ed, that  a  fee  was  devifed.     Therefore  in  the  principal  cafe  the  in-  mamder  to 
tent  of  the  devifor  being  apparent,   and  not  contrary  to  the  rules  ^[^^  ^^/f 
of  law,  it  ought  to  be  fulfilled.     And  therefore,  per  totam  curiam^ 
judgment  was  given  for  the  defendant. 

Shapcott  verf.  Mugford. 
Intr.  T'rin.  8  Will.  3.   C.  B.  Rot.  1C91.  Cook. 

CASE,  The  plaintifi-"  declares,  that  he  was  poffelfed  of  divers  cafe  agair.fl  a 
clofes  in  B.  which  he  fowcd  with  corn,  and  when  it  was  parfon.fornot 
ripe,  he  reaped  it,  and  made  it  into  flieaves,  and  duly  fevered  ^o^n  bi-^rMe- 
the  tithes  thereof  from  the  other  nine  parts ;  that  the  defendant  vercd  from 
was  proprietor  of  the  tithes;  that  the  plaintiff  required  the  defcn-  "''e  nine  pan.', 
dant  to  take  away  the  tithes  off  his  land,  but  that  the  defendant /.(.jpafj  ^,- ,, 
did  not  take  them  away  in  convenient  time,    but  fuffcred  them  Xoarrr-u. 
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t  Vent.  48. 
Hob.  107. 
God.  Rep. 
376,  450. 
Noy  19. 
Degge  275- 
I  Ro.  Abr. 
643. 


continue  there  upon  the  land  from  the  fourth  of  June  6  Will.  3. 
until  the  fuing  of  this  adlion  ;  per  quod  per  totum  tenipus  prae- 
diSluni  the  grafs  did  not  grow  where  the  corn  lay,  and  the  plaintiff 
loft  the  benefit  of  the  refidue  of  the  grafs  in  that  clofe,  becaufe 
he  could  not  departure  his  cattle,  for  fear  of  doing  damage  to  the 
corn.  Not  guilty  pleaded.  VerdiiS  for  the  plaintiff  and  intire 
damages  given.  Serjeant  Gould  moved  in  arrefl  of  judgment,  that 
the  adlion  will  not  lie,  becaufe  the  plaintiff  might  have  prevented 
any  injury  which  this  corn  could  do  him.  For  as  foon  as  the 
tithes  are  duly  fevered,  the  property  of  them  is  vefted  in  the  par- 
fon ;  then  if  upon  notice  he  does  not  carry  them  away,  they  may 
be  diftrained  as  damage  feafant,  or  trefpafs  will  lie  againft  him. 
As  where  an  executor  does  not  remove  the  goods  of  the  teftator  in 
convenient  time  after  his  death,  the  owner  of  the  houfe,  where 
they  are,  may  have  trefpafs  againft  him.  2  Cro.  204.  Stodden 
V.  Harvey,  Then  when  the  law  has  prefcribed  a  remedy,  the 
party  muft  be  content  with  it,  and  fhall  not  have  any  other.  And 
therefore  in  this  court  in  a  cafe  between  Thornton  and  Atiften,  intr. 
Hii  4^5  Will.  &  Mar.  C.  B.  Rot.  J051.  the  plaintiff  brought 
cafe  againft  the  defendant,  and  declared,  that  he  was  pofTeffed  of  a 
clofe,  and  the  defendant  dug  pits  in  it,  (Sfc.  per  quod,  &c.  and 
after  verdid  for  the  plaintiff  it  was  adjudged,  that  the  adlion  will 
not  lie ;  becaufe  the  caufe  of  aftion  was  properly  trefpafs,  for  which 
the  party  might  have  an  adtion  of  trefpafs,  but  could  not  turn  it 
into  an  adlion  upon  the  cafe.  But  the  court  anfwered,  that  doubt- 
lefs  in  the  principal  cafe  the  adlion  would  lie,  and  fo  they  faid  it 
had  often  been  adjudged.  See  i  Roll.  y3.  zog.  pi.  ^6,  37.  And 
though  it  fliould  be  admitted,  that  the  plaintiff  might  have  had 
trefpafs  againft  the  defendant  for  not  taking  away  the  corn  in  con- 
venient time,  yet  this  was  no  argument,  becaufe  in  many  cafes  the 
law  allows  a  double  remedy.  But  they  held,  as  this  cafe  was,  the 
plaintiff  could  not  have  trefpafs,  but  only  cafe.  For  he  could  not 
have  trefpafs  quare  vi  ct  armis  he  did  not  take  away  his  corn, 
which  is  but  a  non  feafance.  But  they  agreed,  that  the  cafe  of 
Thortjton  v.  Aiijlen  was  good  law,  for  the  plaintiff  turned  that, 
which  was  properly  trefpafs,  into  an  adlion  upon  the  cafe,  only 
with  defign  to  evade  the  ftatute  of  22  G?  23  Car.  2.  and  to  get 
full  cofts,  though  the  damages  were  under  40  j.  And  that  judg- 
ment of  the  cafe  of  Thoriiton  and  Aujlen  the  judges  of  the  King's 
Bench  approved.  (Note  for  this  lame  reafon  this  term  between 
Hills  and  Clerk  the  plaintiff"  brought  cafe  againft  the  defendant 
quare  ainputavit  et  fpoliavit  his  corn,  by  which  he  loft  it ;  after 
verdidl  for  the  plaintiff  upon  the  general  iflue  pleaded  judgment 
was  arrefted.j  2 


Thornton  v, 
Auften. 


Cafe  lies  not 
for  digging 
turves  in  his 
foil. 


Palm.  341, 
38.. 
Noy  31. 
Latch  3. 


Trefpafs  •vi  et 
iirmii  hes  not 
tor  a  non  fea- 
fance. 


Hills  V.  Clerk 
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Then  Gould  took  another  exception,  that  the  plaintiff  has  laid  two 
feveral  damages  in  h\sf>er  quod,  and  intire  damages  are  given  ;  then  if 
the  adion  does  not  lie  for  the  one  part,  the  whole  fliall  be  arreftcd  ; 
but  (by  him)  the  adion  does  not  lie  for  the  lofs  of  the  benefit  of 
the  grafs  becaufe   he    could  not  dcpaftiire  his   cattle,   (Sc.  for  he 
might  have  put  in  his  cattle  without  danger;  for  if  the  defendant 
did  not  take  away  his  tithes  in  convenient  time  after  notice,  the 
plaintiff  might  put  in  his  cattle ;  and  though  they  eat  the  corn,  yet 
it  would  be  damnum  abfque  injuria.     Then  to  fufFer  the  plaintiff  to 
brino-  an  adion  upon  a  fuppofal  that  he  could  not  put  in  his  cattle 
when  he  might ;  is  to  fuffer  him  to  maintain  an  adion  for  his  own 
negligence,  which  the  law  will  not   permit.     Againft  this  Birch 
ferjeant  for  the  plaintiff  anfwered,  that  the  plaintiff  could  not  have 
put  in  his  cattle  ;  no  more  than  if  Icffee  for  years  at  the  end  of  his 
term  leave  corn  upon  the  Jand,  the  leffor  might  put  in  his  cattle  to 
eat  it,  which  he  cannot  juftify.     For  where  a  right  is  once  veiled 
in  a  party,  he  who  deftroys  it  fliall  be  a  trefpaflbr.     And  he  cited 
Mich.  22  Car.  2.     B.  R.     Rot.  249.     Lutjmnb  vei-f.  Porter,  the  Lutfcorab  v. 
cafe  in  terfuinis  with  the  prefent  cafe  ;    and  after  verdid,  judgment  p""!^. 
there  was  given  for  the  plaintiff.     And  it  was  adjudged  per  c///7^w  cannot  put  in 
in  this  principal  cafe,  that  the  plaintiff  could  not  put  in  his  cattle,  his  cattle,  and 
and  eat   the  corn ;    for  if  that  (hould  be  allowed  it  would  fubvert  "f,'''^'>°'" 

.  -'      .        _.         r         1  1  1-111^        tuhes,  if  the 

the  foundation  of  this  adion  tor  the  other  part,  which  hath  often  parfon  dois 
been  adjudged  maintainable.     Befides  that  it  is  unreafonable,  that  ""'""y'^em 
the  plaintiff  himfelf   fliould  be  judge,  what  is   convenient   time.  veiuent"ti^me. 
And   to  permit  him,    if  the  corn  is   not  removed   at  the  day,  toComynsaz. 
put  in  his  cattle,  and  eat  all  the  corn,  would  be  a  much  greater 
iofs  to  the  parfon,  than  that  which  the  plaintiff  hath  fuftained  by 
the  continuance  of  the  corn  upon  the  land.     But  it  is  much  more 
reafonable  to   permit  the   plaintiff  to   bring  an,  adion  againfl  the 
parfon,  and  fo  the  court  to  be  judge  of  the  reafonablcnefs  of  the 
time,  and  that  the  recompenfe  be  proportionable  to  the  lofs  fu- 
fl:ained.     And  therefore  judgment  was  given  for  the  plaintiff. 

Hamond  verf.  Lord  Jcrmyn. 

CASE  againfl:  the  defendant  for  a  falfe  return,  be  being  bailiff fn declaration 
of  the  liberty  of  St.  Edmundfourv.     And  the  plaintiff  declared, '",  "'^'  ^°\ 

11  j-j  ■       i^-'r,     ''       •     n    t^,    o     (•       r  >  '  falfe  return  the 

that  he  recovered  judgment  in  C.  B.  agamit  J.  b.  for  lo  much,  up-  piaintirt' ihewj 
on  vvhicli  he  fucd  a  _/;>;•/  /^cwi  di reded   to  the   Iheriff  of  (S/z/fi;//',  amandncbot 
which  was  delivered  to  him,  qui  'uirtufe  ejufdetn  brevis,  et  pro  exc-  „'j,"t'iodo^' 
cutione  inde,  ?/i a /uircit  to  the  defendant   adtu?ic  capitali  ftnefchallo:in<lyei^oo6i 
libcrtatis   dc  Bury,     qui    virtute    ejufdem    brevis  levied   20/.    and  ^''"  ^"'''^t. 
made  a  falfe  return,  (>c.     Not  guilty  pleaded,  and  verdid  for  the 

C  c  c  plaintiff. 
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plaintiff.     And  ferjeant  Lnt-wyche  moved   in    arreft   of  judgment, 
that  here  was  no  mandate  to  the  bailiff;  for  it  is  faid,  that  the  (he- 
riff  commanded  him,  but  it  is  not  faid  what  to  do.     But  the  words 
fieri  facer et  'ii^ovLi^h'iSQ  been  inferted,  for  want  of  which  the  de- 
claration was  ill.     For  the  mandate  of  the  Hieriff  in  effcdt  is  the 
foundation  of  this  action.     For  if  there  was  no  good  mandate  the 
defendant  was  not  bound   to   execute  the  writ,    and  then  all  the 
proceedings  afterwards  will   not    prejudice  him.     Upon   which  at 
another  day  ferjeant  Levinz  moved  that  the  plaintiff  might  amend  ; 
Amendment,  for  he  faid,  that  this  was   but  intium  clerici,  and  therefore  amend- 
able by  the  ftatute  of  8  Hen.  6.     He  therefore  prayed,  That  upon 
attendance  with  the  warrant  the  record  might  be  amended  by  it. 
But  it  was  denied   by  the  whole  court,  for  this  is  the   fubflantial 
part  of  the  declaration.     And  it  has  never  been  feen,    that  where 
attorney   has  miftaken  a   deed  in  pleading,  or  tlie  debt  of  a  re-  , 
leafe,  that  this  has  been  amended  by  the  deed.     No  more  can  an 
amendment  be  granted  in  this  cafe.     But  at  another  day  ferjeant 
Levinz  moved  that  this  declaration  was  good  without  amendment. 
For  when    it   faid,  that  'virtute   ejus   bre'vis  ct  fro   executione  inde 
mandci'vit,  &c.  it  is  a  fufficicnt  command  to  levy  the  debt,   for  it 
is  a  command  to  execute  the  writ  which  commands  to  levy  the  debt. 
And  Rajl.  Entr.  275.  is  in  point  as  the  principal  cafe  is.  And  in  cafes 
SherifTsdonot  of  return  it   is  always  faid,    tnandavi  ballivo,  qui  nullum  dedit  re- 
""^'^^  ^?^'j    fponfutn ;  without  faying  what  to  do.     And  he  faid,  that  this  ex- 
li.TsoflibertiesCeption  was  moved   at  atrial  before  i7o// chief  iuftice  and  he  over- 
jorevery  writ,  ruled  it.     And  in  fadt,  faid  he,  the   fheriffs  make   no  warrants  to 
''eneuf  waV   ^^^^  bailiffs  of  liberties,  but  they  only  fend  the  writ  to  them ;  and 
rant  to  exe-    they  execute  it  upon  fome  general  warrant,  which  they  have  from 
cute  all  writs.  {)^q  flieriffs,  to  execute  all  writs  according  to  the  agreement  between 
the  fheriffs  and  bailiffs.     But  {per  curiam)  this  general  warrant  ferves 
Command  by  f^^  a  warrant  to  every  particular  cafe,  for  there  mull:  be  a  warrant 
bai'nfFoVaiu  '"  writing,  bccaufe  a  command  by  parol  to  the  bailiff  of  a  liberty  is 
bcrtyisnot     not  fufficient.     And  the  difference  is  between  a  return  and  plead- 
D°l'^    OfF     "^?  '  ■^°''  '"   ^^^^  ^^  ^  return  it  is  generally,   mandti'-oi  balli'uo,  but  in 
Sheriffs  lyi,   pleadings  it  muff  be  Ihewn  at  large.     But  in  this  cafe  the  whole  court 
f^i,  182.      held,  that  the  jArofATcw/zW  ?Wr  was  a  fufficient  mandate,  efpecially 
after  a  verdict,  and  therefore  judgment  was  given  for  the  plaintiff. 

Yablley  vc?f.   Doble. 

Confeffionof  —i"^  J^E  quefticn  was,  if  the  confeffion  of  an  under-flieriff  of  an 
faeTrXr-ihe-  ■  efcape  be  any  evidence  againft  the  high-flieriff ;  and  adjudged 
rift"  is  evidence  that  it  is.  For  though  the  fiieriff  is  fuable,  yet  the  under-flieriff 
^ainilthe      giyeg  him  a  bond  to  fave  iiim  harmlefs,  and  therefore  it  will  all  fill 

upon  him.     And  therefore  his  confeflion  is  good  evidence,  becaufe 

in  effed  it  charges  himfelf. 

Coplefloa 


I 
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Coplefton  verf.  Piper. 

Intr.i7/7.  7/^///.  3.   C.  B.    Rot.  1 23 1.    Windford. 

TRefpafs  quare  claufiun   necmn  ttiefuagium  et  tenementum  fregit  Uncertainty, 
et    quandam  parcellavj    hor-dei    afportavit,  &c.      Upon    not 
guilty  pleaded,  verdidt  for  the  plaintiff,  and  intire  damages  given. 
And  lall  Eafter  term  Go«/i  King's  ferjeant  moved  in  arreft  of  judg- 
jnent,   i.  That  the  word  tenementum  is  too  general  and  uncert;:in, 
for  it  fignifies  any  thing  that  can  be  holden.    But  the  Powells  jufticcs  Ejeflment  lies 
jQiid,  that  ejedment  de  uno  teyiemento  is  ill  for  the  uncertainty,  be- "°' '^^'' '*"^- 
caufc  in  that  aftion  the  thing  itfelf  muft  be  recovered,  and  /f«^- Cro.^El.  ii6, 
maitum  may  fignify  a  thing  for  which  ejeftment  will  not  lie,  as  an  186. 
advowfon,  Cc.  but  in  trefpafs,  where  damages  only  are  recover-  ^°P'''  '9^. 
able,  the  word  will  ferve  well  enough.     But  in  this  cafe,   it  being  Noy  86. 
after  verdidt,  they  will  intend  that  it  fignifies  the  fame  with  mefiia-  ^/o  Jac.  i8j. 
gium,  and  fo  furplufage,  and  no  damages  given  for  it.     To  which  ^Keb^^gz. 
'Treby  chief  jullice  agreed.     2.  Gould  argued,  that  the  declaration  3  Mod.  238. 
was  too  uncertain,  for  the  jury  could  not  know,  for  what  quanti-  Hardr.  173. 
tv  of  barley  the  plaintiff  declared,  for  the  word   parcel  is  very  un- 
certain.    And  therefore  3  d'o.  865.  b.  trover  for  parcella  pijcinm 
Anglice  ling,  judgment  was  arrcfted  foi"  the  uncertainty.     5  Co.  34. 
Playter's  cafe.     Befides  that,  it  does  not  appear,  whether  this  par- 
cel was  fevered  from  the  ground,  or  growing  upon  it ;  in  which 
cafes  the  defendant  muft  have  different  pleas,  for  in  the  firft  cafe 
lie  might  juftify  by  diftrefs,  in  the  lafl:  he  muft  make  title  to  the 
land.     And  therefore  the   plaintiff  ought   to  have  declared   for  fo 
many  loads  of  barley,  &c.     But  as  to  this  the  court  faid,  that  af- 
ter verdict  they  will  intend,  th:l  it  was  fevered   from  the  land. 
But  as  to  the  other  eyception  they  faid,  that  this  differs  from  Play- 
ter's  cafe;  for  in  that  cafe  there  was  neither  quantity  nor  quality, 
but  here  there  is  quality.     And  S^reby  chief  jufticc  faid,  that  in  ihz  Tnhus jiiuibus 
term  before,  trefpafs  fro  tribus  ftrinbin  focni,  Anglice  ricks  of  hay, /"'"''  ^%'''« 
was  adjudged  good  after  verdidt.      And'  Poivell  junior  iuftice  fiid,  ggog  after 
that  trover  pro  una  parcclhi  fili  had    been  adjudged  good  in   the  verditt. 
King's  Bench;  and  yet  there  it  feems  that  there  was  uncertainty  in  qo'ei^z    * 
the  quantity  and  quality  alio,  tor  there  are  feveral  forts  of  thread.  865. 
See  I  Mod.  295.      i  Vtntr.  105.     So   that   they  feemed  to   be    of^"'e'99- 
x)pinion  that  the  principal  cafe  was  well  enough  ;  but  upon  the  im- 
portunity of  the  defendant's  counfel  it  was  ftaycd  till  the  plaintiff 
fhould  move  for  his  judgment.     And  now  this  term  Darnall  fer- 
jeant moved  for  judgment ;  and  iiiid  that  it  was  good,  after  verdict 
.at  leaft.     And  he   cited  Stile  199,    y ^^    224,    353.     2  Cro.  tb^. 
PaJ'ch.  1694.  B.  R>  Etherick  v.  Gakndur.     'Trover  dc  tribus  pedis  Etherickv. 

'*  I'lni  Calendar. 
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Trilus  peals  iiini  brafulitati,  y^77o-/zVt' brandy  wine  ;  the  defendant  demurred  ge- 
//"'  ood'after  "erally  ;  and  exception  there  was  taken,  that  pccia  was  a  very  un- 
vciditt.  certain  word  ;  but  it  was  adjudged  well  enough  after  verdid.  And 
Brafey  V.  Roe.  in  that  cafe  Holt  cited  a  cafe  between  Brafey  and  Roc^  trover 
/'o/?.  991.  pro  qiiatiior  pedis  traSii  grafctti,  Anglice  drawn  grafett,  which  was 
^"^'."''" '*;'";?  adjudged  good  upon  demurrer.'  But  7;r^v  chief  juftice  faid,  that 
good  upon  de- a  piece  of  ituff  was  a  quantity  known  to  coniilt  ot  lo  many  yards  ; 
nwrrcr.  i^^jt  .^  p^^rccl  of  barlcy  is  no  quantity  known.  And  therefore  laft 
Smith  V.  Michaelmas  term  in  a  cafe  between  S»;!tb  and  Theobald,  trover  ds 
Theobald,      guodam  parcelhi  culmi,    after   verdi<fl  judgment  was  arrefled,  nifi, 

did.  parcella  fili,   it  was  adjudged  ill  after  verdidt.     And  therefore  lie 

.thought,  that  judgment  ought  to  be  arrefled,  and  it  was  arrefled, 
nifty  ^c. 

Reynoldfoii  vci'f.  Blake  and  the  bifliop  of  London. 

S.  C.sLev.  '  I  'HE  plaintif?^*s  brougkt  quare  impedit,  for  hindring  them  to 
43 S-  J.      prefent  to  the  church  oi  St..  Andreiv's  Wardrobe  in  London -, 

,^'["    " '^'      and  declare  that  by  the  great  fire  oi  London  2  Sept.  1666.  the  pa- 
Ro.  Abr.  376.  rilli  churches  of  St.  Anne's  Blackfriers  and  St.  Andrew's  Wardrobe 
Bro.  Qua.      vvere  burnt ;  that   by  the  adl  22  Car.   2.  cap.  11.  it  was  enabled, 
vvatf.  Compi.  that  the  pariflies  of  St.  Anne  Blackfriers  and  St.  Andrew  IVardrobe 
liicumb.  Svo.  ihould  be  united,  and  that  the  parilh  church  of  St.  Andrew's  M^ard- 
2^And  'o'     ^°^^^  fhould  be  rebuilt,  and  fliould  be  the  pariHi  church  of  both  pa- 
pl.  37.      *     rifhes;  that  the  feveral  patrons  of  the  refpedive  parifli   churches 
3  Neh".  a.  36.  fliould  prefent  by  turns  to  this  new  church  j   and  that   the  patron 
Cro  EJ.  M9.  of  that  church,  of  which  the  indowments  vvere  of  the  greater  an- 
I  Salk.  165.   nual   value,  fhould  have  the  firft  prefentation ;    then  the   pli'intiffs 
aver,  that  that  the  indowments  of  the  reflory  of  the  church  of  St. 
Andrew's  Wardrobe  were  of  greater  annual  value  than  the  indow- 
ments praediSlae  vicariae  ecchfiae  of  St.  Anne  Blackfriers  j    then 
the  plaintiffs  fhevv  that  Sir  Thomas  Gouge  was  feifed    in  fee  of  the 
redlory  impropriate,  to  which  the  vicarage  of  St.  A7ine  Blackfriers 
adtiinc  pertinebat,  and  being  fo  feifed  of  the  rcdlory,  and  being  ve- 
rus  et  indubitatus  patronus  tfide,    dedit  et  conce[jit  by  indenture  the 
faid  redtory  to  the  plaintiffs  and  divers  others  and  their  heirs,  as  fur- 
vivors  of  whom  the  plaintifl's  bring  this  quare  impcdit ;    and  fhcw 
farther,  that  fames  Cade  incumbent  at  the  time  of  the  fire  of  the 
church  of  St.  Andrew's  Wardrobe  died,  wiiereby  the  cliurch  became 
void  J  that  King  Charles  II.  as  patron  of  the  church  of  St.  Andrew's 
Wardrobe  prefented  Stoning,    who  was   admitted,    inftituted,    and 
induded,  which  was  the  firll  turn  after  the  fire  ;  that  Stoning  died 
6  Will,  ti?  Mar.  whereby  the  church  became  void  ;  and  it  pertained 
to  the  plaintiffs  to  prefent  as  the  fecond  turn,  ^c.  and  the  defen- 
dants 
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dants  difturbed  them,  W  damnum,  &c.  the  bifliop  pleads  his  com- 
mon plea  as  ordinary ;  and  the  defendant  Blake  demurs  to  the  de- 
claration. 

This  cafe  v/as  argued  feveral  times  at  the  bar  by  Gould  and  JFright 
King's  ferjeants  for  the  defendants,  and  by  Pemberton  and  Birch 
ferjeants  for  the  plaintiffs.  And  feveral  exceptions  were  taken  to 
the  declaration,  to  which  the  court  gave  no  refolution. 

1  Exc.  That  the  plaintiffs  have  declared  ill,  becaufe  they  %,  Averment, 
that  the  indowment  of  the  church  of  St.  Andreiv's  Wardrobe  was 
of  greater  value  than  the  indowment  pracditlae  "oicariae  ecckfme 
de  St.  yinnc's  Blackfriers.  Now  if  this  had  been  two  churches 
appropriate,  this  might  have  been  well,  becaufe  every  church  is 
indowed  of  the  tithes,  glebe,  (Sc.  but  all  vicarages  are  not  in- AH  vicarages 
dowed  ;  therefore  the  plaintiffs  fhould  have  fliewed  before,  x\\3X^'^ '^'^  " 
the  vicarage  was  indowed,  which  indowment  the  defendant  might 
have  traverfed. 


not  m- 


2  Exc.  The  plaintiffs  fhould  have  faid,  that  the  indowment  of  General  aver- 
the  one  is  of  greater  value  than,  viz.  of  fuch  a  value.     And  though  "'^'''" 

it  is  not  obligatory,  nor  conclufive  to  the  trial,  yet  for  conformity 
in  good  pleading  it  ought  to  have  been  fhewn.  6  Co.  47.  9  Co, 
118.     2  Browiil.  184. 

3  Exc.  The   plaintiffs  have   pleaded  a  grant  by  deed  of  the  1,6^301^7 
redtory,    to  which  the  vicarage    of  St.  Amie's  Blackfriers  apper- without  con- 
tained, by  Sir  Thomas  Gouge,  and  have   not  alleged  any   confide-  f^'^J  ^^t^^e'- 
ration  j  fo   that  the  ulc   will  be  to  Sir  Thomas  and  his  heirs,  and  fuits,  and  is 
executed  by  the  flatute,  and  fo  no  title  in  the  plaintiffs.  executed  by 

^  ^  the  (latute. 

4  Exc.  The  plaintiffs  have  declared,    that  Sir  Thomas  Gouge  by  Ljvery  is  re- 
decd  dedit  ct  concejjit  the  redlory  to  which  the  vicarage  appertained,  quifite  to  con- 
Now  a  redtory  will  not  pafs  by  grant,  becaufe  it  confifts  of  glebe  ^^X  * '^'^°''i'- 
land.  Cft".     And  the  general  practice  is  to  make  livery  of  feifin, 

and  the  books  compare  it  to  a  manor.     16  Hen.  7.  3.  /J-.    3  Hen.  7. 
14.^.    21  Hen.  7.  2\.b.     Leafe  for  years  of  a  redory  is  good  Leafe  for 
without  deed,  becaufe  it  contains  elebe  land.     The  fame  law  Qf y^rsofarec- 

^  ,  tory  or  par- 

a  parfonage.     19  Htv;,  8.    12,     If  the  plaintiff  had  faid  generally  fonage  good 
that  Sir  Thomas  Gouge  dedit  et  concejit,  the  court  would  have  in- ''/  P^f"'- 
tended  livery;  but  not  now,  becaufe  he  has  faid  that  it  was  by 
deed,  which   dcflroys  the  intendment.     And  fo  it   was  adjudged 
Pafch.  15   Car.  2.  C.  B.  George  v.  Burr;    a  conveyance  of  lands  George  v. 


ment 


was  pleaded   by  dedit  et  conce//it  per  chartam  feoffamenti ;    and  it  ^^^^^^^ 
■was  held  ill,  becaufe  the  ^ox^  chartam  dcftroyed  the  intendment  of  livcr'yde 

D   d   d  of«ro.ved. 
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of  livery,  which  the  court  would  have  had,  if  it  had  been  pleaded 
by  dedit  generally. 

But  the  court  took  no  regard  to  tiiefc  objcdions ;  and  the  judges, 
when  they  gave  judgment,  made  but  three  points  in  their  argu- 
ments. 


Praedia'  or 
fcilictt  re- 
jefted. 


Dennis  v. 
Earl. 


I  Point.     Whether  the  plaintiffs  have  fufficiently  averred,  that 
the  indowment  of  the  church  of  St,  Andrew's  Wardrobe  was  of 
jrreater  value  than  the  indowment  of  the  church  of  5/.  Anne's  Black- 
friers.     For  the  a6t  has  appointed,  that  the  patron  of  the  church, 
whofe  indowment  is  of  the  greater  value,  fliould  have  the  firfl  turn  ; 
fo  that  the  indowment  of  the  churches  is  the  meafure  by  which  the 
turns  muft  be  governed.      And  it  was  objected  by  the  defendant's 
council,  that  the  plaintiffs  have  not  made  a  fufficient  averment  as 
to  this  point ;   for  (faid  they)  the  plaintiffs  have  averred,  that  the 
indowment  of  the  church  of  St.  Andrew's  Wardrobe  is  of  greater 
value  than  the  indowment  pracdicfne  vicariae  ecclcfuie  de  St.  Anne's 
Blackfriers ;   whereas  they  have  not  made  any  mention  of  any  vi- 
carage before,    to  which  this   relative  word  prcdi5fae  can  refer; 
and  for  this  reafon  the  averment  is  not  fufficient ;    and  by  this  the 
indowment,  which  is  a  fubffantial  part,    is  not  traverfable.     And 
Gould  ferjeant  for  the  defendant  argued,   that  the  court  could  not 
rejedl   this   -word  p}-aedi£tae ;   for   (by  him)    the  difference  is,  that 
where  the  matter  appears  once  well  upon   the  record,   and  then 
a  praediSl'  or  fcilicct  which  is  repugnant  follows,  there  the  court 
will  rejecfl  the  praediSl'  or  fcilicct,    becaufe  there  appears  enough 
before  to  be  a  foundation  of  a  judgment ;    but  v/herc  that  which 
follows  the  pracdid'  or  fcilicet  is  material,    and  the  point  of  the 
adtion,  and  not  well  fhewn  upon  the  record  before,   there  it  cannot 
be  rejeded  nor  amended.     And  upon  this  reafon  the  cafes   2  Cro. 
149.    Je?inings  v.  Markbam ;    Tclv.   no.     2  Cro.   618.    Hanbiiry 
•u.  Ireland,    are  grounded.      There  is  alio  a  difference  when  the 
cafe  is  after  verdid,   and  when  upon  demurrer.     As  Pafcb.  4  Will. 
&  Mar.   C.  B.    Benjamin  Dewiis   brought  trefpafs  againfl  Robert 
Earl  for  breaking  his  clofe ;    and  the  record  was,   Robcrtus  Earl 
attachiatus  fuit  ad  rcjpondoidum  Benjanmio  Dennis  quare  claufwn, 
&c.  f regit,  &c.   then  comes  the  declaration  and  fays,  et  wide' idem 
Benjaminus   queritur   quod  pracdiSlus  Benjatnimis,    &c.    the  defen- 
dant juftified  for  a  way,  &c.  and  iffue  thereupon,  and  verdidl  for 
the  plaintiff;    and  upon  motion  in  arreft  of  judgment,  adjudged, 
that  this  being  after  verdld,   and  it  appearingupon  the  record  that 
the  defendant  broke  the  clofe,    it  fliould  be  amended.     But  this 
principal  cafe  is  upon  a  demurrer,  and  the  matter  does  not  appear 
well  laid  before  upon  the  record,  becaufe  no  church  is  mentioned 

before ; 
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before;  therefore  l^ir  this  reafon  the  declaration  is  ill,  and  the  word 
praediol'  cannot  be  rcjedted.  But  the  whole  court  refolved,  that 
the  averment  was  fuflicient,  for  they  would  rcjcdl  the  word  prae- 
didlae  as  furplufage.  And  Powcil  juftice  cited  Hardr.  330.  as  a 
cafe  of  the  fame  nature. 

2.  The  fecond  point  was,  whether  by  this  union  the  appendancy 
of  the  vicarage  of  St.  Anne's  Blackfriers  to  the  redory  was  de- 
flrov-cd ;  for  if  it  were,  it  would  be  fatal  to  the  plaintiffs,  becaufc 
there  were  not  fufficient  words  in  the  grant  of  Sir  Thoiiu^s  Gougf 
to  convey  an  advowfon  in  grofs  to  the  plaintiffs,  and  confequently 
the  plaintiffs  had  no  title. 

3.  The  third  point  was,  whether  the  declaration  was  good,  not- 
withftanding  that  the  plaintiffs  had  not  ftiewn  any  presentation  to 
the  church  o£  St.  Anne  Blackfriers  f  And  as  to  the  fecond  point, 
Poicell  juftice  was  of  opinion,  that  the  appendancy  was  not  dc- 
ftroyed,"  but  that  the  right  of  prefentation  every  fecond  turn  to  the 
new  church  became  appendant  to  the  redlory,  as  the  vicarage  was 
before.  For  the  better  clearing  of  which  opinion  he  faid,  that  ho 
would  confider,    ].   What  an   union  was  at  common   law.      And 

(by  him)  at  common  law,  the  parfon,  patron,  and  ordinary,  might  Parfcr.  i?s 
make  union  of  two.  weak  churches,    without  the  confent  of  tlie"°"' ,^"^.°.''; 
King.    5  £^/.  3.  26,  if  they  were  very   poor,  becaule  the  King's  make  an 
concern  was  very  fmall ;  but  if  they  were  of  reafonable  value,  then  "nio^- 
the  King's  confent  mufl:  concur  ;  becaufe  an  advowfon  was  a  thing 
which  lay  in  tenure,  and  might  be  held  in  capite,  and  therefore 
the  King  might  be  prejudiced  in  his  ward;  and  fecondly,  he  might 
be  barred  of  a  cafual  profit,  as  a  lapfe,  which  in  probability  might 
happen  fooner  where  there  were  two  churches,  than  where  there 
was  but  one  ;  but  yet  the  ordinary  was  the  chief  ador,  and  there- 
fore if  the  confent  of  the  King  was  fubfequent,  it  was  fufficient. 

Union   was  made  concurrcntihus  his  quae  in  hac  parte  de  jure 
requirehantnr ;    and  exception  was  taken,  that  it  was  not  faid  by 
whom  the  union  was  made ;  but  it  was  anfwered,    that  this  was  Union  of  fpi- 
the  aft  of  a  fpiritual  judge,  and  the  common  law  would  "ot  exa- '^"^"^^^^""U" 
mine  it,  no  more  than  fentcnccs  of  the  fpiritual  court.     1 1  Hen.  7.  37  //,„.  s. 
8.  26.     And  at  that  time  the  law  was  very  uncertain  what  churches  <"t-  2'- 
were  poor  enough,  which  gave  occafion  to  the  making  of  the  adt 
y-/ Hen.  8.  cap.  21.  the  making  of  which  adt  gave  jurifdiftion  to 
the  common  law,  to  examine  if  unions  were  well  made.     As  mar- 
riao^es,  though  they  were  originally  alterius  fori,  yet  when  the  adt 
of  parliament  meddled  with  them,  it  gave  jurifdidtion  to  the  tem- 
poral judge ;  and  therefore  2  Roll.  Ab.  778.  Mordant  verf.  Dohfon, 
-the  common  law  took  fo  far  notice  of  unions  after  the  adt,  that  the 

judges 
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judges  granted  a  prohibition  to  the  fpiritual  court,  for  fuing  the 
pariQiioners  to  come  to  a  church  upon  a  union,  where  the  union 
was  void.  And  it  was  a  queftion,  whether  this  aft  did  not 
exclude  all  unions  at  common  law  ?  But  it  was  held  by  three 
judges  againfl:  Popbtim,  that  it  did  not.  3  Cro.  500.  Moor 
408.  pi.  599  Of  661,  //.  904.     2  Roll.  Abr.  778.  A.  1.   Aujlc7i  i\ 


ri 


wine. 


2.  He  faid,    that    he  would  confider  the  operation  of  fuch  a 
union. 

Operation  of  And  as  to  that  he  faid,  that  it  was  generally  made  in  time  of 
the  union.  vacancy  of  the  church ;  for  if  the  church  was  full,  the  aft  of  the 
ordinary  could  not  prejudice  the  incumbent,  for  by  the  union  the 
incumbency  would  be  deflroyed  ;  therefore  if  the  church  was  full, 
the  confent  of  the  incumbent  was  neceflary.  But  if  the  church 
was  full,  and  the  incumbent  would  not  confent,  the  union  could 
not  be  made  de  "verbis  in  fraejejiti ;  but  it  might  be  made  de  iierbis 
in  Juturo,  quando  "vacavcrit,  &c.  6  H.  7.  14.  And  after  the  union 
the  ordinary  might  compel  the  parirtiioners,  to  come  to  the  church 
to  which  the  union  was  made,  and  to  pay  their  tithe?,  by  procefs  in 
his  court,  and  no  prohibition  was  grantable.  And  this  was  no  pre- 
judice to  the  parifliioners,  becaufe  their  modus' s  continued  good  j 
but  the  parifli,  as  to  taxes,  duties,  rates,  reparations  of  the  church, 
&c.  continued  diftinft.  Hob.  67.  The  reparations  mull  be  fevcra], 
for  otherwife  it  might  be  prejudicial  to  the  parilhioners,  becaufe 
the  old  church  might  be  much  lefs  in  proportion  than  the  new. 
But  the  union  made  it  but  one  church  and  one  benelice,  and  it  is 
the  benefice  to  which  the  union  is  made.  10  Co.  136.  Then  if 
there  is  but  one  benefice,  the  other  is  perfeftly  extinft.  But  Ho~ 
hart  158.  fays,  that  if  a  man  hath  a  benefice  with  cure,  of  the 
Plurality.  value  of  eight  pounds  per  anmim  and  more,  he  cannot  without 
qualification  and  difpenfation  procure  another  with  cure  to  be  united 
to  it  afterwards,  although  they  make  but  one  benefice.  And  it 
feemed  to  him,  that  the  opinion  oi  Hob  art  was  good  law.  2.  What 
becomes  of  the  advowfon }  The  advowfon,  faid  he,  is  but  the 
right  of  prefenting  an  incumbent  to  the  church  or  benefice  j  then 
if  there  is  after  the  union  but  one  church  and  one  benefice  (as  is 
proved  before)  then  there  could  be  but  one  advowfon,  and  that  is 
of  the  church  to  which  the  union  is  made. 

3.  He  fiid,  that  he  would  confider  the  difference  between  te- 
nants in  common  and  coparceners  of  advowfons,  and  patrons  of 
united  churches.  2 

r.  .By 
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1.  By  tenants  in  common  (he  fald)  he  did  not  mean,    where  a^enai^tsin 
man  feifed  in  fee  of  an  advowfon  accepts  a  fine  of  it,  and  grants  advowlon/"" 
and  renders  every  fecond  turn;  but  where  a  man  feifed  in  fee  of  an 
advowfon  grants  a  moiety  of  it.     In  fuch  cafes  the  writ  of  right 

mufl  be  de  viedietate  advocationis.  But  where  one  church  has  two 
feveral  incumbents,  and  two  feveral  advowfons,  and  each  of  them 
has  a  diflinci  moiety  of  the  tithes,  there  the  writ  of  right  muft  be 
■de  advocatione  medietatis  ecclefiae,  and  tlie  quare  impedit  in  this 
lafl  cafe  ad  medietatem  ecclefiae  or  ecclefiai}i ;  but  in  the  cafe  of  te- 
nants in  common  they  muft  all  join  in  quare  impedit  againft  a 
ftranger ;  and  fo  if  the  one  ufurp  upon  the  other,  the  other  has 
no  remedy  ;  but  if  they  do  not  join  in  the  prefentation,  the  bifliop 
may  refufe  to  admit  the  prefentee. 

2.  In  cafe  of  coparceners  of  an  advowfon,  their  right  is  feveral.  Coparceners 
and  therefore  becaufe  the  advowfon  is  but  one,  the  writ  of  right  ^^  advowfor. 
muft  be  de  medietate  advocatio?iis ;    but  their  poffeffion   is  partly 

joint  and  partly  feveral ;  for  if  they  all  join  in  a  prefentation,  the 
bifhop  is  bound  to  accept  their  prefentee,  and  if  they  are  difturbed, 
they  ihall  join  in  quare  impedit ;  but  if  they  do  not  agree  among  < 

themfelves,  the  bifliop  may  refufe  all  their  prefentees ;  but  if  the 
eldeft  prefent  alone,  the  bilhop  is  bound  to  accept  her  prefentee  by 
particular  privilege  which  Ihe  hath,  which  privilege  goes  to  her 
affignee,  &c.  But  if  they  make  compofition  (which  may  be  by 
paroF)  if  a  ftranger  ufurp,  ftie  againft  whom  the  ufurpation  is 
made  may  maintain  a  quare  impedit  againft  a  ftranger,  whether  the 
compofition  be  according  to  common  right  or  otherwife.  But 
their  poflelTions  are  fo  joint  that  they  cannot  ufurp  ore  upon  an- 
other, no  more  than  tenants  in  common. 

3.  Patrons  of  united  churches  have  alfo  feveral  rights,  and  there- Patrons  of  uni- 
fore  the  writ  of  right  ought  to  be  de  medietate  advocatiotzis ;    and'«<^<=''"''f'>«. 
their  polTeffions  are  alfo  feveral,^  fo  the  one  may  ufurp  upon  the 

other,  and  drive  him  to  his  quare  itnpedit ;  and  each  of  them,  if 
he  be  difturbed,  fliall  have  his  quare  impedit  againft  a  ftranger.  So 
that  tenants  in  common  have  feveral  rights  but  joint  poffeftions ; 
coparceners  feveral  rights  but  poffeflions  partly  joint  and  partly 
feveral ;  but  patrons  of  united  churches  have  both  rights  and  pof- 
feftions  feveral.  To  prove  which  diverfity  he  cited  33  He7}.  6.  ir. 
5  Hen.  7.  8.  14  Hen.  6.  15.  Co.  Li.  186.  3  Cro.  688.  IVind- 
for's  cafe,  Co.  Entr.  489.  which  laft  books  prove,  that  though  in 
cafe  of  united  churches  there  is  but  one  advowfon  in  right,  yet 
every  patron  has  the  whole  advowfon  to  his  turn ;  but  the  writ  of 
right  muft  be  according  to  the  right.     See  Moor  867.     Dier  299. 

E  e  e  4.  He 
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Appendancy;  4-  He  faid  he  would  confider,  what  would  deftroy  an  appen- 
dcflf.oycd.  dancy.  If  an  advowfon  by  a<ft  of  the  party  be  once  fevered  from 
the  manor  to  which  it  is  appendant,  though  but  for  an  inftant,  it 
becomes  in  grofs,  and  the  appendancy  is  deflroyed  for  ever.  And 
therefore  the  difference  is,  if  a  man  feifed  of  a  inanor  to  which  an 
advowfon  is  appendant,  accepts  a  fine  of  the  advovi^fon,  and  grants 
and  renders  every  fecond  turn,  by  the  alternate  turn  the  appen- 
dancy continues.  But  if  he  levies  a  fine  of  the  advowfon,  and 
accepts  a  grant  and  render,  the  appendancy  is  totally  deflroyed, 
becaufe  there  was  an  inftantaneous  feverance.  So  if  there  be  two 
coparceners  of  a  manor,  to  which  an  advowfon  is  appendant,  and 
they  make  partition  of  the  manor,  without  taking  notice  of  the 
advowfon,  the  advowfon  at  each  turn  continues  appendant ;  but  if 
they  make  exprefs  exception  of  the  advowfon  upon  the  partition, 
it  becomes'  in  grofs.  If  they  make  partition  of  the  manor,  and 
the  demefnes  are  allotted  to  the  one,  and  the  ferviccs  to  the  other, 
the  manor  is  deflroyed,  and  the  advowfon  becomes  in  grofs.  But 
if  the  one  dies  without  iffue,  fo  that  the  demefnes  defcend  to  her 
who  has  the  fervices,  or  'vice  I'erfo,  the  manor  is  revived,  and  the 
advowfon  becomes  appendant  again,  becaufe  it  was  by  ad:  in  law. 
So  that  the  diverfity  is,  where  the  feverance  is  by  ad:  of  law,  an4 
where  by  the  ad  of  the  party.  17  E{iw.  3.38.  12  Hen.  7.  5^ 
S  Co.  yg.  Bro.  ^are  impcdlt  118.  Co.  Li.  122.  The  queftion 
then  will  be,  if  the  union  be  an  ad  in  law  ?  And  he  was  of  opi- 
jiion,  that  it  was,  becaufe  it  is  made  by  the  fpiritual  judge,  who  is 
the  chief  ador  in  it.  And  though  the  advowfon  be  deflroyed  by  the 
union,  yet  when  it  is  fevered  in  tui'iis,  each  turn  becomes  appen- 
dant flill,  becaufe  it  is  done  by  ad  in  law,  which  does  not  alter 
the  nature  of  the  thing.  And  that  union  does  not  deflroy  the  ap^ 
3  Cro.686.  pendancy,  he  cited  D/dT  259.  as  an  exprefs  authority,  znd.  JVitid- 
j'or\  cafe  is  an  authority  in  point.  For  that  was  a  quare  hiipedit 
for  a  church  united  as  appendant,  as  appears  by  3  Cro.  688.  If 
then  at  common  law  union  would  not  deftroy  the  appendancy, 
much  lefs  will  an  ad  of  parliament  do  it,  which  is  an  ad  of  the 
higheft  law,  which  defigns  to  do  no  wrong  to  any,  but  only  to 
take  away  the  incumbency,  and  give  to  each  a  fecond  turn  inflead 
•of  it,  and  in  the  fame  plight,  as  he  had  the  advowfon  before. 
Therefore  he  was  of  opinion  in  this  cafe,  that  this  ad  of  parlia- 
ment had  not  deflroyed  the  appendancy,  but  that  the  plaintiffs  had 
good  title  to  prefent  every  fecond  turn  by  the  grant  of  the  redory. 

Union  of  two  But  Ncv'ill  juftice  and  Trehy  chief  juftice  againft  this  for  the 
whicVrne°is  defendants  argued,  that  the  appendancy  was  deftroyed  by  the 
appendant  to  union,,  and  then  nothing  pafled  by  the  grant  oi  Six  Thotn^s  Gouge 
^a\  "^^'^''l'    to  the  plaintiffs.     For  the  ad  quam,  &c.  conveyed  nothing,  if  there 

appendancy.  ^VaS 
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was  no  appendancy.  And  Treby  chief  juftice  fiiid,  that  union  was 
originally  the  fubic(5l  of  the  canon  law,  concerning  which  there 
are  many  rules  which  have  been  received  by  the  common  lavi^,  and 
thereby  became  part  of  it,  for  the  interpretation  of  which,  regard 
might  be  had  to  the  fpiritual  law,  in  which  they  were  firfl  ufed. 
3  Cro.  501.  And  in  foreign  countries  rights  of  advowfon  and  pa- 
tronage are  determined  in  fpiritual  courts,  but  our  <;om,mon  law 
■admits  of  no  fuch  thing.     .%..^  2  Injl.  273. 

Linivood  prcvinc.  159,  con(litutio7i.  Othonis  35.  fays,  that  by  Union,  how 
iunion  the  church  which  is  united  is  extind,  and  of  the  two  bene-  "  <»F««t«  • 
fices  the  more  worthy  fhall  be  retained ;  and  all  unions  ought  to  be 
perpetual  and  unlimited,  and  by  confent  of  all  the  parties  con- 
cerned ;  but  the  patrons  are  more  tiian  confenters,  for  they  ex- 
tinguidi  an  old  interefl: ;  for  the  church  united  is  a  new  thing 
created,  and  there  is  another  patron  and  patronage  created  than 
were  before ;  fo  that  this  ciiurch  is  not  the  ancient  redory  nor  vi- 
•carage,  but  noium  aliquid  tcrtium  compofed  of  both  ;  and  he  \\\\o 
is  made  patron  by  the  ordinary  (for  the  patronage  may  be  limited 
■as  well  to  one  as  to  both)  may  have  a  qmu-e  impedit^  though  he 
has  not  had  execution  by  prefentment.  50  Edw.  3.  27.  ^.  So  that 
it  muft:  be  a  new  advowfon,  which  is  created  ;  and  not  the  old, 
which  continues.  And  this  new  advowfon  is  not  appendant, 
neither  in  refpedl  of  the  one  nor  of  the  other ;  but  it  is  like  the 
cafe  of  an  elcheat ;  where  BUukacre  is  held  of  the  manor,  and  Efcheac 
efcheats,  it  is  incorporated  and  become  parcel  of  the  manor.  So 
that  the  vicarage  here  is  extin<5t  and  the  advowfon  alfo  (and  if  the 
vicarage  were  not  extind,  it  would  be  againft  the  plaintiffs,  for 
then  the  quare  impedit  ought  to  be  brought  for  the  vicarage)  and 
inftead  of  the  vicarage  every  fecond  turn  is  given  to  prefent  to  this 
new  church,  which  is  in  grofs,  and  cannot  be  appendant.  And  it 
feemed  to  him,  that  the  patronages  of  the  diftind  paridies  were 
annihilated,  and  a  new  advowfon  created,  which  fliould  go  every 
fecond  turn  to  the  feveral  former  patrons,  \vhich  is  a  new  advow- 
fon in  grofs.  And  though  it  might  be  objedled,  that  there  was 
here  the  agreement  of  all  parties,  that  the  fecond  turn  fliould  come 
inilead  of  the  vicarage,  and  in  the  fmie  plight  as  that  was.  He 
confelTed,  that  union  was  wholly  by  agreement.  Dotlor  and  Jlud. 
wb.b.  and  the  parties  have  power  to  appoint  the  turns,  but  not 
to  make  an  appendancy,  for  no  confent,  but  time  immemorial 
only,  can  do  that.  Appendancy  confifts  wholly  in  prefcription,  Appendancy. 
and  pailes  in  grants  under  the  words  cum  pertinentiis.  It  is  true, 
•that  in  pleading  there  is  no  need  to  lay  a  prefcription,  4  Co.  Tir- 
ringhanf%  Cafe.  But  it  muft  be  always  taken  that  it  was  by  prefcrip- 
tion, Dier  199.  Then  there  cannot  be  here  any  appendancy, 
becaufe  the  beginning  of  tliis  new  church  and  advowfon  is  well 

known. 
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known,  and  fliewn  in  the  declaration.  Befides,  that  it  is  impof- 
fible  to  make  a  new  church  appendant,  for  that  would  be  in  efFedl, 
to  make  that  which  is  done  at  this  day,  to  be  done  long  ago.  As 
to  the  cafe  of  Dier  259.  which  is  the  only  cafe,  where  quare  ivi- 
pedit  is  brought  upon  a  united  church ;  the  words  of  the  book  are 
[£/  ijl'int  Jemhie  e7i  I' autre  cafe  per  t opinion  d'afciins]  which  imply, 
that  others  were  of  a  contrary  opinion.  2.  This  point  of  appen- 
dancy  is  an  unneceflary  queftion  there,  as  appears  by  reading  the 
cafe. 

Objedion.  Wi7idfor's  cafe.     3  Cro.  688. 

Anfwer.  That  was  not  a  church  united,  nothing  of  it  appears 
in  any  of  the  other  reports  of  the  cafe,   nor  in  the  record  itfelf, 
but  it  feems  to  be  an  imaginary  difcourfe  of  Croke ;    but  yet  there 
were   the   words  adhiic  pertinet^    which  are  wanting  in  this  cafe ; 
but  there  was  no  neceffity  there,    to  fpeak  of  an  union,    for  he 
would  fuppofe  (which  is  not  at  all  improbable)  that  there  were 
two  lords  of  two  adjoining  manors,   who  contributed  to  the  build- 
ing of  the  church  ;  the  one  contributed  more  by  one  part  than  the 
other,  and  fo  referved  to  himfelf  two  turns,    and  the  other  lord 
had  the  third  turn  ;  fo  that  there   was  no   necefljty  to  refort   to 
Crcke's  imagination  of   a  union,    to  maintain   the  declaration   in 
Windfor^  cafe ;    but  this  fuppofition  is  much  more  probable  and 
agreeable  to  the  rules  of  law,   for  patro7ium  faciunt  dos,  aedijicatio, 
fundus.     Heretofore  it  was  doubted,  whether  the  advowfon  of  the 
Advowfon  of  vicarage  was  appendant  to  the  reftory,    17  Edw.  3.  51.  and  it  was 
a  vicarage  ap  long  before  a  vicar  obtained  the  repute  of  a  corporation  ;    but   it  is 
fnTnoT' '°  ^   "°^'^  fettled,  that  it  may   be  appendant  to  the  rectory  j   and  Coke 
a.  Roll.  Ab.    fays,  that  it  may  be  appendant  to  a  manor. 
231.pl.  14. 

As  to  the  diverfities  taken  by  Powell  juftice  between  tenants  in 
common,  and  coparceners  of  advowfons,  and  patrons  of  churches 
united,  he  faid  that  the  books  were  clear,  and  he  agreed  with 
them.  But  compofition,  he  faid,  might  make  an  advowfon  ap- 
pendant to  become  in  grofs,  but  not  e  contra. 

If  a  man  brings  quare  impedit  for  an  advowfon  appendant  to  a 
manor,  he  has  no  neceffity  to  fhew  prefcription  for  the  appendan- 
cy,  but  may  fay  generally,  that  he  v/as  feifed  of  a  manor,  to 
which  the  advowfon  is  appendant.  In  the  fame  manner  in  tliis 
cafe  when  the  plaintiff  has  once  executed  his  turn  by  prefentment, 
%arf  imptdit  in  Qiiare  impedit  afterwards  he  has  nothing  to  do,  but  to  fhew,  and 
upon  union,  f^y^  t|-.^t  ]jg  ^^^g  feifed  of  every  fecond  turn  ut  in  groffo,  and  lias 
no  need  to  derive  his  title  higher.  Vaugh.  2.  3  Cro.  811.  3  Leon. 
163.  Cheverton's  cufe. 

Objedlioa 
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Objedlon.     Tills  would  do  a  wrong,  to  deftroy  the  appendancy, 
and  convert  it  into  an  advowfon  in  grol's. 

Anfwer.     An  advowfon  in  grofs  is  as  beneficial  as  an  advowfon 
appendant,  and  this  turn  given  by  the  aft  of  parliament  comes  in- 
ftead  of  the  vicarage,  but  cannot  be  appendant,  becaufs  it  is  impof- 
lible,  fince  all  the  world  knows  that  it  begun  but  by  the  aft.     And 
though  the  union  is  by  aft  of  parliament,  it  is  not  materia! ;    for  a  ftatute  con- 
when  an  aft  concerns  a  particular  eftate,  it  is  but  a  higher  fort  of  cerning  a  par- 
conveyance.     And  then  if  it  makes  ufe  of  the  terms  of  the  com- !'^"'",^.'^f  ^ '* 
mon  law,  the  court  ought  to  make  fuch  conftruftion  as  the  com-  way  of'con- 
inon  law  would  have  made.     For  which  reafons  he  v/as  of  opinion,  ^eyance. 
that  the  appendancy  was  wholly  dellroyed. 

As  to  the  third  point,  whether  the  declaration  was  good  notwith- 
flanding  that  no  prefentation   was  laid  to  the  church  of  St.  ^«;.v  Prefentatlon 
Blackfn'ers,  all  the  court  was  of  opinion  that  the  declaration  for '"?'""■'' '"■/"- 
this  fault  was  ill,  and  therefore   that  judgment  ought  to  be  given  c-iliry  T* '^*' 
for  the  defendant. 

Poivcil  juftice  faid,  that  a  prefentation  to  a  church  is  the  only  ,  roH.  Abr»- 
poiTeflion.     A  grant  will  veft  a   title  in  the   grantee,    but  nothing  376.  i^ 
will  give  polTeflion  but  a  prefentation.     Then  it  would   be  abiurd 
to  maintain  a  pofleflbry  aftion  without  a  pofTefricn.     Therefore  a 
prefentation  is  always  neceffary  for  the  maintaining  of  a  qiiare  iin- 
pcdit,  except  in  fome  fpccial  cafes ;  as  if  a  man  found  a  church, 
and  before  he   prefents  he  is  difhirbed,  he  fhall  maintain  a  qt{a7-e 
impcdit  without   fliewing  a  prefentation,    by   (hewing   the   fpccial 
matter.     So  if  a  church  has  been   appropriated  time  whereof,  ^c. 
(o  that  none  knows  who  was  the  laft  incumbent,  if  the  appropria- 
tion be  diffolved,  fo  that  the  church  reverts   to  the  heir  of  the  firft 
founder ;  if  he  be  difturbed  he  may  Hiew  the  fpccial  matter,  and 
n^aintain   a  qiiare   impcdit  without  fliewing  a   prefentation.     The 
lame  law  if  a  man  be  difturbed  after  recovery  in  a  writ  of  right  of 
advowfon,    before   he   has   prefcnted,    though  heretofore  it  was  a  , 

queftion.     So  where    the  King  is  intltled  by    office,    that  J.  ^.  The  Kir.g  ia. 
died  feifcd  of  an   advowfon,  ^c%    though  this  does  not  give  the  ti'icd  by 
King  fuch  pofTefTion,  as  the  office  gives  of  lands  (for  there  before  a**"**^*' 
man  can  controvert  the  King's  title  he  muft  traverfe  the  office,  but 
in  the  cafe  of  an  advowfon  if  the  King  brings  a  qiiare  impcdit  a  man 
may  controvert  his  title  before  he  has  traverfed  the  office) ;   yet  the 
King  upon  fuch  office  may  maintain  a  qncre  itnpedit  before  prefen- 
tation.    But  in   this  cafe   a  prefentation   ihould  have  been  fliewn, 
which  the  defendant  might  have  traverfed.     And  though  it  Vv-as 
ohjcfted,  that  the  aft  made  ufe  of  this   word  patron  as  defignatio  (fi,j, 

F  f  f  pcrjcuaey 
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fcrjonae,  and  therefore  the  averment  that  Sir  Thomas  Gouge  was 
VW5  f^  in  du' lit  at  us  patromis  was  enough.  The  court  anfvvered, 
hat  if  the  adt  intended  this  word  patron  as  dejignatio perjonat\  then, 
it  muft  be  an  advowfon  in  grofs,  and  confequently  the  plaintiffs 
\Vould  have  no  title,  by  the  refolution  of  the  fecond  point.  But  it 
appears,  that  the  adl  did  not  defign  it  as  a  defignation  of  the  perfon, 
hut  refers  it  to  the  former  right ;  and  therefore  the  plaintiffs,  to  in- 
title  themfelves,  ought  to  make  Sir  Thomas  Gcuge  compleat  patron 
,  in  law,  which  fliould  be  bv  (hewing  a  prefentation.  For  if  there 
were  an  ufurpation  upon  Sir  Tho?iias  Gouge,  and  the  fecond  turn 
had  happened  during  the  ufurpation,  the  iifurper  muft  prcfent,  un- 
til he  is  removed.  And  Powell  juftice  faid,  that  Ra/I.  Entr.  522. 
■was  a  cafe  almoft  in  point,  and  gave  great  light  to  the  matter  of 
the  union,  and  that  in  quare  itnpedit  a  prefentation  muft  be  fliewn 
before  the  union,  and  by  reafon  of  which  defedl  alone  Pcwf// ju- 
ftice was  of  opinion,  that  judgment  ought  to  be  given  for  the  de- 
fendant. 57T^y  chief  juftice  laid,  that  if  the  pliintiffs  had  claimed 
it  as  the  old  vicarage,  that  then  a  prefentatir.'..  cagiit  to  be  (liewn 
.as  well  in  this  as  in  all  the  other  cai£S  of  quare  impedit  put  by 
Poioell  juftice,  for  prefentment  makes  a  title  whore  there  is  none, 
and  proves  a  title  where  there  is  one.  Hoi-.  192.  Vaugb.  9,  10. 
.  ■  10  Co.  33,  34.  But  as  this  cafe  is,  he  doubted  more  of  this  than  of 
the  fecond  point ;  for  the  quar-e  impedit  is  not  brought  for  the  vicar- 
a,ge  which  is  deftroyed,  but  for  the  new  church  ;  and  therefore 
this  title  to  the  vicarage  leems  but  inducement.  But  yet  he  faid, 
that  he  inclined  to  believe  that  the  plaintiffs  fliould  have  laid  a  pre- 
General  fentation,  becaufe  general  pleading  is  always  dilallowed,  as  well  in 
alfowetf  ''  cafes  upon  ftatutes  as  at  common  law.  Hob.  295.  Jojies  6.  11 
Hcfi.  7.  8.  5  Ed.  4.  5.  b.  And  though  it  is  objedled,  that  the 
adts  fays  [the  patron,  Cyc]  and  the  plaintiffs  have  averred,  that 
Bfir  Thomas  Gouge  w'li'i  ^?iirov\  ;  yet  they  fhouid  have  ftiewn,  how 
he  was  patron,  for  the  reafons  aforefaid  given  by  Poiccll  juftice. 
Obj.  And  though  it  was  objected,  that  it  might  be  taken,  whether  he 

Anf.  was  patron  or  not ;  he  anfwered,  it  was  difficult  to  traverfe  fo  ge- 

Iffue,  patron  iicral  a  word  as  patron,  or  not ;  and  there  was  but  one  precedent 
or^ not,  heir  or  ^f  fuch  a  general  ifliie,  which  is  28  AJ/if.  22.  But  one  ought  not 
to  rely  upon  that  book,  becaufe  pleading  was  not  then  arrived  at 
any  perfeSion.  One  cannot  take  ifTue  upon  the  word  heir,  &c. 
For  which  reafons  he  was  of  opinion,  that  the  declaration  was  ill 
in  this  point  alio.     Judgment  was  given  for  the  defendant. 

Note,  Poivell  juftice  faid  to  Trcby  chief  juftice,  that  Holt  chief 
juftice  agreed  with  him  as  to  the  fecond  point  againft  the  opinion  of 
Treby.  In  error  brought  in  B.  R.  the  judgment  was  affirmed,  but 
xeverfed  in  parliament  afterwards,  as  Lc-vinz  reports. 

Luddino;- 
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Luddington   verf.   Kiiiie. 
l^XuTr'm.  ^WilL&  Mar.   C.  B.    Rot.  1 561. 

REplevln  of  cattle  taken  In  Willoughh,  in  a  place  called  Wefi-  S.  C.  3  Ler. 
>A/,    II  iVw.  3  Will  e?  il/^/-.     The  defendant  makes  conu-||||^ 
fance   as  bailiff  to   Sy?ns^  and  fliews  that  Sir  Thomas  Earnardijlon  3  Danv.  Ab. 
was  feifcd  in  fee  of  the  place  where,  ^c.  and  being  fo  feifed  29  '83-  P-  24. 
0<^(?^.  3  Will.  &  Mar.  demifed  it  to  Syms,  to  have  and  to  hold  from  eomRz  p.z'^w 
the  29th  oi  October  3  Will.  &  Mar.  until  the  25th  of  March  fol-  SMod.zjd,"' 
lowing  :  and  the  defendant  as  bailiff  to  S\'fi:s  took  the  cattle  in  the  ?,5.9;  ^'^- 
place  wher«,  &c,  damage  feafant,  &c.     The  plaintiff  pleads  in  bar  cibb.  21.' 
of  the  conufance,  that  Aniwi  Bellingham  was  feifed  in  fee  of  the  2  Vern.  450. 
place  where,  ^c.  and  licenfed  the  plaintiff  to  put  in  his  cattle,  ^c.  g°^°2  I'^^jJ 
and  traverlcs  the  feifin  in  fee  of  Sir  Thomas  Barnardijlon.     Upon  '    j 

which  iffue  is  joined.  And  the  jury  find  a  fpecial  verdidt,  that  Sir 
Michael  Artnyn  being  feifed  in  fee  of  the  manor  of  Willoitghby,  where- 
of the  place  where,  (3c.  ejl  et  adtimc  fuit  parcella,  made  his  will, 
by  which  (after  a  devife  of  a  rent  charge  out  of  the  faid  manor)  he 
devifed  the  faid  manor  to  Evcrs  Armyn  for  life  without  impeach- 
ment of  wafte,  and  in  cafe  that  he  /liould  have  any  iffue  male, 
then  to  fuch  iffue  male  and  his  heirs  for  ever,  and  if  he  Hiould 
die  without  iffue  male,  then  to  Sir  Tbcnias  BarfiarJiJloii,  nephew 
to  the  devifor  and  his  heirs  for  ever ;  the  jury  find,  that  Sir 
Michael  Armyji  died,  that  Evers  Armsn  entred,  and  was  feifed 
prout  lex  pojlulat ;  and  being  (o  feifed  fuffered  a  common  recovery 
to  the  ufe  of  himfelf  and  his  heirs  for  ever  ;  and  devifed  this  manor 
to  Annyn  Bellingham  and  his  heirs  for  ever,  and  died  without  ha- 
vir.g  any  iffue,  that  Sir  Thomas  Barnardi/Jofi  encred,  and  demifed 
to  Syms;  that  Armyn  Bellingham  entred  upon  him,  and  licenfed 
the  plaintiff  to  put  in  his  cattle,^  and  that  he  did  accordingly ;  and 
that  the  defendants  as  bailiffs  to  Syms  took  the  cattle  damage  fea- 
fant ;  et  y?,  ^c.  This  cafe  was  argued  feveral  times  by  ferjeant 
Pemberton  for  the  plaintiff,  and  ferjeant  Birch  for  the  defendant  in 
Ea/ler  term  8  Will.  3.  and  by  ferjeant  Wright  for  the  plaintiff,  and 
ferjeant  Levinz  for  the  defendant  in  Hilary  term  8  Will.  3.  And 
now  in  this  term  the  judges  pronounced  their  opinions  in  folemn 
arguments  on  the  bench. 

The  firfl:  point  that  was  made  in  this  cafe  was,   whether  the  i  Poir.:,; 

eftate  devifed  to  E-oers  Art?iyn  was  an  eflate  tail,   or  for  life  only. 

If  it  was  an  cftate  tail-  it  would  be  clear  for  the  plaintiff,  for  then 

it  would   be  a  common  cafe;    E'vers  Armyn  tenant   in   tail,    rc- 

,  mainder  to  Sir  Thomas  Barnardijlon  in  fee,   Evcrs  Armyn  may  well 

4  fuffcr 
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fiifFer  a  common  recovery,  and  bar  all  remainders.     But  the  whoje 
court  refolved,  that  Evcrs  Armyn  had  but  an  eflate  for  life. 

Powell  juftice  faid,  that  he  would  confider,  i.  The  cafe  as  if 
the  devife  to  the  ifliie  male  had  been  omitted,  "viz.  as  if  the  words 
had  been,  I  devife  to  Even  Armyn  for  life  without  impeachment 
of  wafte,  and  if  he  die  without  iflue,  then  to  Sir  Thornas  Bar- 
nardifton  in  fee.  2.  He  faid,  that  he  would  confider  all  the  words 
colledively  as  they  are  in  the  will. 

Tail  by  impH-      I .  As  to  the  firft  he  faid,  that  there  were  apt  words  to  raife  an 

cation.  eftate  tail  by  implication,  as  zCro.  415,  448,  655,  695.  gCo.  izy^ 

But  in  all  thefe  cafes  no  exprefs  eftate  for  life  was  devifed.  But 
where  there  are  words  which  convey  an  exprefs  eftate  for  life,  as 
in  this  cafe,  there  fubfequent  words  will  not  create  another  diffe- 
rent eftate  in  the  fame   party  by   implication  ;    for  which  he  cited 

Co.  Li.sig.i.  DzVr   171,  330.     3  Cro.  248.     Moor  593.     2  Lccti.  226.     3  Ct-o. 

fcCo.  16, 17.   j^_  Moor  121.     1  Leon.  130.     \Leon./i^\.      \  Mod.  189.     iRdl. 

Re.  282.      I  Bulji.  220.      I  Leon.  159.     And  though  my  lord  chief 

iuftlce  Hale  in    i  Feni.  230.  was  of  a  contrary  opinion   (to  whom 

he  bore  a  great  deference)  yet  he  could  not  concur  with  him  ;    for 

the  books  cited  by  K-de,   viz.   i  Roll.  Abr.  837,  Moor  602.  2  Roll. 

253.  Stile  zc^o.  depended  upon  particular  reafons.     But   i  Sid.  47. 

Phmket'v.  Holmes  is  an  exprefs  authority  for  this  opinion  of  his  own  ; 

where  a  man  devifes  to  his  fon  T.  for  life,  and  after  his  deceafe, 

if  he  die  without  iffue  living  at  his  death,  to  L.  &c.  it  was  ad- 

iudf^ed  that  T'.  had  an  eftate  for  life  only.     But  Trely  chief  juftice 

"in  his  argument  faid,    that  if  the  devife  had  been  to  E-vers  Armyn 

for  life,  and  if  he  died  without  ifTue  male,   then  to  Sir  Thonwi  Bar- 

nardijlon,  that  this  had  been  an  exprefs  eftate  tail  in  Evm  Armyn  ; 

becaufe    it  could    not  be  fuppofed,    that  the   dcvifor  intended  to 

make  a  breach  in  the  eftate,  viz.  that  Evers  Armyn  fliould  have  it 

for  his  life,  and  when  he  died  it  ftiould  revert  to  the  heir  of  the  de- 

vifor  until  the  iffue  of  Evers  Armyn  vv'ere  dead,  for  it  could  not  go 

to  the  iffue  of  Evers  An?iyn,  admitting  that  it  was   not  an  eftate 

tail  in  Evers  Armyn,  becaufe  there  was  no  devife  to  the  iffue  of 

Evers  Armyn^   and  Sir  Thomas  Barnardijlon  could  not  have  it  until 

Evcrs  A'rmyn  was  dead  without  iffue,  and  therefore  in  the  interim 

it  muft  revert  to  the  heir  of  the  devifor,  which  was  apparently 

ac^ainft  his  intention.      Befides,  that    (  by  him  )    tenant  in  tail  in 

manv  refpeds  is  hut  a  bare  tenant  for  life,   as  to  charge,  ^c.      And 

thougli  the   words   without  impeachment    of   wafte  were  added, 

that  will  not  hinder  it  from  being  an  eftate  tail.     For  Vv'hich  he 

cited  Old  lend!.  31.  pi.  126.   as  exprefs  in  point.     Note,  That  is 

a  limitation  by  fine. 
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As  to  the  fecond,  Poivcll  juftice  faid,  confidering  all  the  words  To  e.  j.hr 

•  colkdivf Iv  as  they  were  in  tJ-.e  will,  that  Evcrs  Jrmn  had  but  an^'^^-  *^itiio"t 

•  eftate  for  life  ;  and  tlie  whole  court  agreed  with  him.  And  they  of  waiie;  and 
.held  fiirther,  that  the  iffue  male  of  Evcrs  ylrmyn  (if  there  had  been  in  cafe  he  have 
.any)  would  have  taken  a  fee  by  purchafe.  For,  i.  They  held,  ^.;;>;;';^^^^^^^^^ 
•that  thougli  the  word  iflae  is  fometimes  conftrued  as  heirs,  and  a  iiiue  male  and 

word  of  limitation,  yet  in  a  devife  it  may  be  a  word  of  purchafe  his  heirs  for 
as  well  as  of  limitation.     When  it  is  taken  as  a  word  of  limitation,  ^''"' 
it  is  colleftive,  and  figniiies  all  the  defcendants   in  all  generations; 
but  when  it  is  taken  as  a  word  of  purchafe,  it  may  denote  a  par- 
ticular perfon,  as  3  Cro.  40.    Sa-cil.  JS-    ^  Andcrf.  132.    2  Leon.is. 
2Btilj}r.  ]o8.  prove,   that  this  word  iffue  may   be  defignatio  per- 
Jonae.     And  T^reby  chief  juftice  faid,  that  words  lefs  apt  had  been 
ufed,  and   allowed   good,    for   words   of  purchafe.      i   Co.  95.  /'. 
Feoffment  to  the  ufe  of  A.  for  life.,  and  after  his  death  to  the  ufe 
of  his  heirs,  and  the  heirs  females  of  their  bodies  j    the  word  hein 
was  allowed  for  a  good  name  of  purchafe.     So  i  Co.  Archer"?,  cafe. 
And  yet  heir  is  more  naturally   appopriated  to  limitation  than  to 
purchafe ;  but  becaufe  it  appeared  that  the   intention  of  the  parties 
was  to  ufe  it  as   defignatio  pcrfonae,    and  a   word    of  purchafe,   it 
was  allowed  good.     Much  more  ftiall  the  word  ijjiic  be  allowed  • 
a  good  word  of  purchafe,  v/here  the  party  intends  that  it  fhall  be 
•fo,  and  that  intention  is  apparent.     But  the  chief  cafe  upon  which 
.they  relied,  was  the  cafe  oi CLrk  v.  Day,   i  Roll.  Ab.  839.     3  Cro. 
313.  Oii)cn  148.    Moor   593.  the  record  of  which  they  had  feen; 
and  though   no  judgment  is  entred  upon  the  roll,  yet  Moor  (who 
reports  the  cafe  as  depending  more  than  a  year  after  the  time  of 
which  the  other  reporters  make  mention,  and  who  probably  reports 
it  more  exadly,  for  Crokc  was  then  but  a  young  reporter,  and  Rolle 
reports  it  but  by  hearfay,  for  then  he  had  not  begun  to  iludy  the 
law)  reports,  that  judgment  was  given.     And  that  cafe  is  a  ftronger 
cafe  than  this  in  qiieftion;  and  Rale  chief  juftice  mentions  the  fame 
cafe  in   1  Vent.  232.  and  feems  to  allow  it.     The  fecond  queftion 
then  will  be,  whether  the  intention  of  the  teffator  appears  in  this 
cafe,  thit  the  word  iffue  fhould  be  defignatio  perfonae,  or  whether 
hedefigned  it  to  be  a  word  of  limitation  ?    And   they  held,    that 
the  teftator  defigned  it  to  be  a  defcription  of  the  perfon,  becaufe  he 
added  a  farther  limitation  to  the  iffue,  viz.  and  to  the  heirs  of  fucii 
iffue  for  ever.     In  the  cafe  of  King  v.  Melling,  Hale  chief  juftice 
faid,  if  the  limitation  had  been,  to  the  ilTue  of  the  iffue,  or  the  heirs 
of  the  iffue,  in  that  cafe  the  word  iffue  fliould  be  taken  as  deji- 
gnatio  perfonae,  and  the  iffue  had  been  a  purchafer.     3  Keb,  99,,  100. 
And  Treby  chief  juftice  faid,  that  this  cafe  is  diftinguifhable  from 
all  the  other  cafes ;  for  the  words  are,  if  he  fliall  laave  any  ixTue, 

G  e  2  ti'^c" 
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then  to  fuch  iiTue,  ©"r.     Now  the  words  [fliall  have]  are  condi- 
tional, and  have  refpedt  to  the  birth  of  a  Ton  not  then  iji  cjj'c  ;  and 
Devife  to  E.  the  word  any  is  all  the  fame  as  one.     Then  in  common  fpeech  when 
A.  for  life,     ^  jyjan  has  a  fon,  it  is  faid,  that  he  has  iffue ;  fo  that  it  is  almofl 
fhoLiid  have     ^^''^  ij^YC\z  thing  as  if  he  had  faid,  if  Evers  Armyn  ihall  have  any  one 
anyiffae,  to    fon.     And  thjs  is  not  a  {trained  conftrudion,  confidering  all  the 
^r-"  if-^  ^""^  circumftances   of  the  cafe,  for  in  Burchet  and  Diirdant'%  cafe  the 
E.  A.  has  if-   court  expounded  the  words  [heir  then  living]  to  be  all  one  as  the 
fue  two  fons;  word  fon.     Then  in  this  cafe,  if  it  had  been  the  word  fon,  it  had 
^v  T    r      ^^^"  without  controverfy.     And  though  it  was  objedled,  that  ifTue 
the  eldeft  will  is  a  colle(ftive   word,  and  that  \i  R'-oers  Amiyn  had  had  two  fons, 
lake  a  fee;     jf  h^d  been  Uncertain  which  of  them  fliould  take  -,  he  agreed,  that 
ju'aiceToth    '^"^  ^'^^  ^  colledlive  word,  but  fometimes  alfo  it  was  taken  fimply  ; 
will  take,  if    and  when  it  fliall  be  the  one  or  the  other,  muft  be  determined  by 
^•^- ''^^^^°the  circumftances  of  the  cafe;   and  therefore  in  tl:iis  cafe  the  firft 
thedevifeis    ^0^   fliould  Juve   taken.     But   PoW/ jullice  faid,    that  if  Evers 
:to  the  iffue  of  Armyfi  had  had  two  fons,  and  then  Sir  Michael  Armyn  had  devifed 
to  the  iffue  of  Evers  Army??,  both  the  fons  of  Evers  Armyn  would 
have  taken ;    becaufe  iffue  is  a  coUedive  word,  and  it  would  not 
have  been  void  for  uncertainty,   as  is  faid,   3  Cro.  Ji,"].  2  Anderf. 
134.  which  cafe  he  denied  to  be  law.     And  Bridgman  chief  juftice 
of  the  common  pleas  had  denied  the  fame  cafe  heretofore,  in  the 
cafe  of  Bate  and  Amherft  v.  Norton.      2.  The  court  faid,    that  if 
this  ftiould  be  conflrued  an  eftate  tail  in  Evers  Annyn,    fome  of 
the  words  in  the  will  mufl:  be  rejedled,  as,    x.  The  claufe  without 
impeachment  ofwaflc,  for  every   tenant  in  tail  is  difpunifliable  of 
waflie.     2.  The  word  heirs  limited  after  iffue  male.;    which  will 
apparently  oppofe  the  intent   of  the  devifor,  for  he  intended  that 
all  the  daughters  of  fuch  iffue  fliould   inherit,   for  the  words  will 
convey  a  fee  to  the  iffue  ;  but  if  it  fliould  be  made  an  eftate  tail  in 
Rijers  Armyn,  all   the  daughters  of  the  iflue  would  be  excluded, 
becaufe  it  mufl  be  an  intail  male,  if  it  is  any  intail. 

Objedlion.  It  was  objedted  at  the  bar,  that  it  was  the  devifor 's 
intent,  that  every  iflue  male  of  Evers  Armyn  fhould  take ;  but  if 
the  court  conftrue  this  a  purchafe  in  the  iffue  male,  then  a  poflhu- 
.iiious  fon  of  Evers  Arinyn  cannot  take.  For  if  he  could  take,  it 
muft  be,  either  by  way  of  contingent  remainder,  or  of  executory 
devife.  Not  the  firfl,  becaufe  the  remainder  will  not  vefl  before 
the  particular  eftate  determines,  viz.  before  the  death  of  Evers 
Armyn.  And  executory  devife  it  cannot  be  to  fuch  a  pofthumous 
fon,  becaufe  it  will  not  happen  within  the  ufual  time  allowed  for 
executory  devifes  to  take  effect,  which  is  but  the  fpace  of  the  life 
of  one  man  then  in  ejfe  j  but  this  would  be  too  long  a  timCj  being 
after  the  death  of  Evers  Armyn. 

Anfw. 
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Anfvv.  But  to  this  objedion  Powell  juftice  faid,  that  there  were  Executorjr 
two  forts  of  executory  devifes ;  the  one  where  the  intire  eftate  pafTes ''^^''* 
out  of  the  devhor,  as  2  Cro.  590.    Pf//'s  and  Broivfi's  cafe.    2  Roll. 
Rep.  21  J.  (which  Trd'<5^  chief  ju/licc  faid  was  properly  the  execu- 
tory devife) ;  the  fecond  fort  is  a  fort  of  future  devife,  in  which  in 
the  mean  while  the  land  defcends  to  the  heir  of  the  devifor,  as 
Haitifivorth  and  Pretfs  cafe,    3  Cro.  gig.    and  the  time  allowed 
for  iiich  to  take  effedl,    was  no  more  than  one  life  then  ifi  ejfe. 
But  Pcwell  juftice  Hxid,    that  if  this  had  been  a  devife  to  fi-y^rj  Devife  to  £.//. 
Armyn  for  life,  and  if  after  his  death  he  fliould  have  a  pofthumousf'"'''^^;  ^^ 
fon  born  by  his  wife,  then  to  fuch  fon  and  his  heirs,  and  if  not,  jeath^he"^ 
then  to  Sir  Thomas  Baniardijlon  in  fee ;    lie   was  of  opinion,  that  fliouid  have 
if  Evers  Annyn  in  fuch  cafe  fliould  have  a  pollhumous  fon,    he  *  P"'^*'"'"*'"' 
would  have  taken   by  way  of  executory  devife  j    for  though  thishjm  andlii? 
would  not  happen  within  the  life  of  Eveis  Armyn,    yet  happening  heirs;  and  if 
fo  (hort  a  time  after  the  death  oi  Evers  Armyn,   as  it  muft  be  to  be^*"v"  ^^J 
the  (on  of  Evers  Armyn,  he  was  of  opinion,  that  this  would  have  a  poiihumous 
been  a  good  executory  devife.      But  Trel/y  chief  juftice  doubted '^°"  *^'"  "''«f 
much  of  that,  and  was  of  opinion,  that  the  time  allowed  for  exe- fn-^r"'^^ . . 
cutory  devifes  to  take  efreCl  ought  not  to  be  longer  than  the  life  of /^^r  7; f/^  chief 
one  perfon  then  /;;  eJfe  ;  and  fo  it  was  held  in  6'wto  and  Cutler's  cafe.  J"'"''^^ 
But  in  this  cafe  the  whole  court  was  of  opinion,  that  this  was  a  con-  '      "'  ''^' 
tingent  remainder  to  the  iflue  of  Evers  Armyn  in  fee  j  and  there- 
fore a  pofthumous  fon  could  never  take  for  want  of  a   particular 
eftate  to  fupport  the  remainder,  until  he  came  in  eJfc.     And  if  the 
limitation  had  been  to  the  firft  fon,   it  had  been  the  fame  thin^,  for 
a  pofthumous  fon  there  could  not  have  taken  ;   and  though  the  in- 
tent of  the  devifor  might  be  otherwife,    yet  his  intent  could  not 
conttoul  a  rule  of  law  fo  ftronglv  eftabliftied,   that  a  contJntrent  re-  Continger.; 
mainder  ought  to  veft  during  the  particular  eftate,  or  eo  injhinte^'^^'^'^"' 
that  it  determines.     And  for  thefe  reafons  all  the  court  held,  that 
E^ers  Armyn  took  an  eftate  for  life  by  this  devife,  remainder  con- 


tingent to  his  ilfuc  male  in  fee. 


2.  point.  The  fecond  point  was,  whether  this  eftate  limited  to 
Sir  Thomai  Barnordi/lon  was  a  remainder  vefted,  or  contingent,  or 
an  executory  devife.  If  it  was  a  remainder  vefted,  then  Even 
Armyn  being  but  tenant  for  life,  by  his  recovery  had  forfeited  his 
eftate,  and  S\v  Thomas  Barnardijion  might  take  advantage  of  it; 
or  if  it  was  an  executory  devife  to  Sir  Thomas  Barnardiftcn, 
the  recovery  will  not  bar  it ;  but  if  it  was  a  contingent  remain- 
der, then  it  was  deftroyed  by  the  recovery  fuftered  by  Evers 
Arnivn. 


Ne-cill 
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Remainder  NevH  juflicc  was  of  Opinion,  that  this  was  a  remainder  vefced  hi 

-vcitd  or  con- g-ij.  j'/iomns  BarnardiJio72y  for  which  he  relied  upon  Huti.  i\8. 
'"""  '  Nappcrv.  Sanders,  Cro.Car.  363.  And  as  to  the  cafe  of  Fluv.ket 
•V.  Hclmcs,  I  Sid.  47.  he  faid,  that  admitting  it  to  be  law,  it  dif- 
fered from  this  cafe  ;  for  there  it  was  one  intire  claufc,  but  here 
tlierc  are  intervening  claufes  between  the  devife  to  E-vers  Arviyn^ 
and  that  to  Sir  T'l.wnas  BarnardiJlon\  wherefore  he  was  of  opinion, 
that  the  recovery  was  a  forfeiture  of  the  eftate  of  R^^ers  Armyn,  and 
that  Sir  Thomas  BarnardiftoJi  might  take  advantage  of  it,  and  con- 
fequently  that  the  judgment  ought  to  be  for  the  defendant.  But 
Trcby  chief  juftice  and  Powell  juftice  held,  that  this  was  a  plain 
contingent  remainder  ;  and  though  Ewri  ^frwyw  forfeited  his  efl:are 
i:pon  the  recovery,  yet  it  deftroyed  the  contingency.  For  where 
a  contingency  is  limited  to  depend  upon  an  eilate  of  freehold, 
which  is  capable  to  fupport  a  remainder,  it  lliall  never  be  conltrued 
an  executory  devife,  but  a  contingent  remainder.  2  Saund.  388. 
and  Reei'e  and  Long'%  cafe,  adjudged  in  C.  B.  and  affirmed  in  B.  R. 

■3%ev.  408.  upon  error  brought ;  though  the  judgment  was  reverfcd  in  the 
houfe  of  lords,  but,  &c.  For  executory  devifes  are  only  admitted 
in  cafes  of  neceffity,  with  caution  that  they  do  not  introduce  any 
inconvenience,  as  perpetuities,  &?c.  Co.  Li.  I'i.  i  Co.  ^^.  Vaiigb. 
296.  The  firft  remainder  therefore  in  this  cafe  was  a  contingent 
fee  to  the  iflue  male  of  E''oers  Armyn ;  and  this  remainder  to  Sir 
■  Thomas  Barnardijhn  is  contingent  alfo,  not  contrary  to,  but  con- 
current with  the  former,  according  to  tiie  notion  in  Phinket  and 

^1  Lev.  II.  Holme's  cafe  [intr.  Hill.  1658.  B.R.  Rot.  §21.)  and  is  a  contin- 
gency with  a  double  afpeit.  For  if  Evcrs  Armyn  had  had  iffue 
male,  then  the  remainder  had  vefhed  in  fuch  iflue  male  in  fee ;  if 
he  died  without  ifllie  male  (that  is  to  fliy,  faid  Treby  chief  juftice, 
if  he  never  had  iffue  male)  then  to  Sir  Thomas  Barnardijlon  in  fee. 
And  thefe  are  not  remainders  expcdtanr,  the  one  to  take  efFcdl  after 
the  other,  but  are  contemporary.  And  as  to  the  objedion,  that 
this  differs  from  the  cafe  of  Plunkct  and  Holmes,  becaufe  there  were 
intervening  claufes,  they  anfwered,  that  that  would  make  no  dif- 
ference. 

And  as  to  the  objedion,  that  this  remainder  was  veiled  in  Sir 
Thomas  Barnardijlon. 

.They  anfwer,  that  after  a  contingent  fee  is  limited,  no  fubfe- 
quent  limitation  can  be  vefted.  10  Co.  85.  Leonard  Loveis's  afe. 
But  the  devife  here  to  the  iffue  male  is  a  fee,  as  before  is  faid,  and 
therefore  the  remainder  to  Sk  Thomas  Barfiardi/lon  could  not  veft. 
But  where  the  mean  eftates  arc  particular  eftates  (whether  they 

are 
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are  verted  or  not)  a  remainder  limited  over  may  vert:.  And  the 
cafes  Hutt.  ii8.  and  Cro.  Car.  363.  are  of  mean  particular  eftates, 
and  therefore  there  the  remainder  might  well  vert: ;  for  in  the  latter 
cafe  (which  is  ill  reported  by  Croke)  it  appears  in  Littkt.  Rep.  159. 
that  the  mefne  ertiate  was  adjudged  an  ert:ate-tail ;  and  therefore 
that  will  be  no  authority  to  govern  this  cafe.  Therefore  they  con- 
cluded, that  Evcrs  Armyti,  having  dert:royed  the  contingent  re- 
niainder  limited  to  Sir  ihotnas  Barnardijion  by  the  recovery,  gained 
a  fee ;  and  though  it  was  tortious,  yet  it  will  be  good  againrt:  all 
perfons,  but  the  right  heirs  of  Sir  Michael  Artnyn  the  devifor. 

Serjeant  Lcvinz  objeded,    that  upon   this  verdld  the    plaintiff Obj. 
could  not  have  judgment,  for  when  Ewrs  Armyn  fuffered  the  re-  J^JJ^'^j^^j,*]' 1 
covery,  and  entred,  having  forfeited  his  ert:ate  for  life,  he  became' 
a  difleifor ;    then  when  Sir  Thomas,  Baniardijlon  entred,    he  was  a 
dilfcillor  ;    then  when  Anayn  Bdliiighatn  entred,  claiming  by  the 
devifc  of  the  diffcifor,    he  could  not  be  in  at  a  better  condition 
than  the  dlfleifor  was,  and  therefore  when  he  entred  he  was  a  dif- 
fciior;    fo   that   Sir  Thomas  Barnardijion  was  feifed   in  fee  at  the 
time  of  the  demife  to  &yms ;  and  whether  it  was  a  rightful  or  a 
tortious  feifin,  againft  a  difleifor,  is  not  material.     And  therefore 
the  ifTue  is  found  for  the  defendant. 

But  to  this  objedion  the  court  anfwered,    that  Arnryn  Belling- hn[\i', 

havi  entred  by  title  ;    for  admitting  that  Evers  Armyn  was  a  dif- 

feifor,  yet  he   had  right  againft  all   perfons   except    the   diffeifee, 

and   confequently  his  devifee  has    the  flime  right ;    and  then  the    ^^^ 

feifin  of  Sir  Thomas  Bar7iardifion,  which  he  had  gained  by  abate-  420. 

nient,  was  avoided  ;    and  fo  the  ilTue  for  the  plaintiff.     And  there-  Adjudged  for 

fore  judgment    was   given,  that    the    plaintiff  fliould  have  return,  ^'Ji^!t^^AZ 

£?£-.     For  judgment  is  entred  upon  the  record  for  the  plaintiff.  m>«  in  parlia- 

ment, A.  D. 

I  717.  int^r 
Barnardifiir. 
and  Carter. 

Y.x]tzx\\.'Pemherton  moved  to  amend  a  fine,  in  which  Sir  .Tc^^Fineamend- 
Forth  was  conufee,  and  Sir  Manwaring  conufor,  which  ed. 

was  levied  of  the  manor  of  Ighficld,  where  the  deed,  which  de-  ^;  ''"l'^5 
clared  the  ufes,  was  of  the  manor  oi  Ight fields  which  was  the  true  praaicc  :n  tho 
iiame.     And  it  was  amended.  t-  i!- 


s 
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Birt  qui  tarn  verf,  RctliVv-^cll. 
Iiitr.  II.  8  Will.  3.     C,  B.     Rot.  1608. 

5  C.  Lutw.  ■"  S  'HE  plaintiff  brought  an  adion  upon  the  ftatute  21  Hen.  8. 
''40-  I  cap.  J 3.  for  25/.  for  non-refidency  by  the  defendant  for 
Aaion  upon  five  nionths.  Tlie  defendant  pleaded  a  former  action  depending, 
flat.  21  Hen.  xhe  plaintiff  replied,  that  it  was  brought  by  fraud,  ^c.     And  iffue 

"p.  i}^.     tji^jj-eupon    and    verdidl    for    the    plaintiff.      And   'Jcmter  fcrjeant 
Lev.  496.      moved  in  arrefl:  of  judgment,  that  the  plaintiff  has  mifrecited  the 
i2Mod.6o2.  fj;atute.     poj-  \^Q  f^ys^  that  by  a  rtatute   made   at  the   parliament 
2 [*j^en'|"g"' held  and  begun   the  third  oi  November  21  Hen.  8.  at  fVc/hninJier, 
htMix London,  &c.  whereas  there  is  no  fuch  ffatute ;  for  the  parliament  was  held 
notatWf^-    {j^g  third  of  November   at  Lo7idon,  and  was  adjourned   afterwards 
*"'"'  '^         '  to  TVeJl  mi  lifter,    and   he  cited  3  Cro.   853.  Bond  v.  Tricket.      And 
ferjeant  Wrighi  of  the  fame  fide,  produced  a  copy  of  the  writ  of 
fummons,  which  was  to  appear  the  third  of  November  at  Bride- 
ivell'm  London;  and  fo  is  the  title  of  the  aft  upon  the  parliament 
rolls.     Levinz  e  contra  for  the  plaintiff,  faid,  that  all    the  prece- 
dents are  as  the  plaintiff  has  declared.     Raji.  Entr.  599.     Robijif. 
Entr.  414.  exprefs.     And  the  defendant  in  his  plea   has  pleaded 
the  ffatute,  as  the  plaintiff  has  done  in  his  declaration.     And  the 
parliament    might  meet  the  third  of  November    at  London,    and 
See  2  Cro.     be  adjourned  the   fame  day  to  Wejlminfler.     But  he  confeffed,  that, 
V.' Hunter      ^^  fureft  way   of  pleading   is   to  fliew,    that   the  parliament  was 

6  139.  held  fuch  a  year  of  the  King,  without  taking  notice  of  the  com- 
CroCar. 232.  jj^e,^(,ej^ent,  which  is  good  pleading.  And  as  to  the  cafe  in  Croke, 
h  w^fT^h'  ^^^  exception  was  taken  there,  but  what  was  done  upon  it  non 
year  of  the  conjlat.  But  Wright  anfwered,  that  it  appeared  by  the  printed. 
King  without  ftatute  book,  that  the  parliament  was  not  held  at  all  at  Wejhnii:- 
commence-^  y?tr  the  third  of  November ;  for  it  is  faid,  that  it  was  prorogued  to 
ment.  JVeJiminJler,    and  continued   there    forty-four  days,  viz.    tifque  ad 

the  feventeenth  of  ^December.  Now  there  are  forty-four  days  ex- 
Ufque  fli/fuch  clufive  of  the  third  oi  November.  For  the  iifqiie  ad  in  fuch  cafes 
^''^ '""^"  of  adts  of  parliament  always  includes  the  day  to  which  the  iifque 
liamental-  '^^  is  applied  ;  to  which  the  court  agreed,  but  in  all  other  cafes  the 
ways  irizladii  yjqiie  ad  h  exclufive  of  the  day;  but  in  cafes  of  adls  of  parliament 
'ther  cafes 'it  ^^  ''^  ufually  faid,  that  the  parliament  was  held  ufque  ad  fuch  a 
excludes  it.  day,  quo  die  it  was  prorogued.  And  Treby  chief  juftice  faid. 
Prorogation  is  that  tlic  word  prorogation  was  not  found  upon  the  rolls,  until 
T^T*^!!"  t^^  t""^  oi Edward  ihtYonvh.  But  as  to  the  principal  cafe,  the 
the  time  of  court  fiiid,  that  they  ought  to  be  very  nice,  how  they  proceeded 
Edvj.  4.        in  this  cafe,  fince  there  arc  many  precedents  of  the  fame  nature, 

and  therefore  curia  advifare  vult.     Then  it  was  moved  on  the 

behalf 

4 
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1_  ,-_■■■,  ■     ■  '  -.■■—,,  .  a 

behalf  of  the  defendant,  that  a  rccordatur  might  be  entred,  to 
hinder  any  alteration  of  the  record.  But  per  curiam,  that  pradtice 
is  not  now  in  ufc.  But  Cook  chief  protonotary  faid,  that  the  ufe  RecorJaiur, 
heretofore  of  entring  a  recordatiir  was,  rccordatur,  that  this  re-wliat-' 
cord  is  without  aheration  or  interlineation ;  and  then  if  there  were 
any  alteration  afterwards,  it  would  appear  upon  the  record,  to 
■have  been  made  after  the  rccordatur  entred.  But  now  the  pradice 
is,  to  make  a  rule  of  court,  that  all  things  fliall  continue  in 
Jiatu  quo ;  and  then  it  fliall  be  tried  by  ajidaint,  whether  there 
has  been  an  alteration  or  not.     Pojl.  343,  382. 


v. 


.  Lee. 


FAlfe  judgment  was  brought,  to  reverfe  a  judgment  of  an  in-  jurifdiftion  of 
ferior  court,  where  the  plaintiff  declared,  that  the  defendant '"ferior  court, 
being  indebted  to  him  in  fuch  a  fum  for  money  before  to  him  i  Saund.  75, 
lent,  he  affumed  to  pay  him  at  fuch  a  place  infra  jurifdiSfionem  74-    Wal- 
cicriae.      The   defendant   pleaded,    }ion   ajfumpfit   infra  fcx   amios.  Qfj^p^/^  ^^ 
And  upon  iffue  joined,    verdid  for  the  plaintiff,    and  judgment.  C.  B.  Eafter 
And  exception  was  taken,  that  it  is  not  faid,  that  the  money  was  'J  ^^°^\  . 

I  •/    ^     •       •/■;•->•  A      1     r  1  •  r       I         •     1       the  lame  poiBt 

lent   infra  jurijdtiltonem  curiae.      And   tor  this  caule  the  judg- determined 
ment  was  reverfed.     For,  per  curiam,  though  the  debt  is  tranfi-  accordingly, 
tory,  and  is  a  debt  in   every  part  of  England,   yet  it  ought  to  be  ^„^  pen^s 
laid,  to  arife  within  the  jurifdidion  of  the  inferior  court.     But  if  Serj.  Wiifon. 
the  .plaintiff  had  fhewn,  that  the  money  had  been  lent  infra  ju~  ^'fi-  *°+°' 
rifdiEiionem  curiae,    or  if  it  had  been  for   goods  there  fold  ;    the 
plaintiff  would  have  had  no  need  to  fay,   that  the  defendant  af- 
fumed to  pay  infra  jiirifdiSlionem  curiae  ;    becaufe  the  law  creates 
the   promife  upon   the  creation  of  the  debt}    which   debt   being 
within  the  jurifdidion,  tlie  promife  fliall  be  intended  there  alfo. 


T 


Earl  of  Hereford  verfm  Syly. 

Refpafs  for  taking  of  a  boat.      The  defendant  pleads,    that  Demurrer 
it  was  wrecked,  and  caft  by  the  fea  upon  the  clofe  of  the  ^^'*'*f • 
plaintiff,  and  that  the  defendant  feifed  it  as  belonging  to  the  King.  p^5^/"°^' 
The  plaintiff  replies,  and  prefcribes   for   wreck.      The  defendant  1  Rep.  104, 
demurs.     And  motion  was  made,  that  the  defendant  might  waive  ^^^^5- g_ 
his  demurrer,    becaufe  the  King  was  concerned,    and  take  iffue.  ,oMod.  20, 
But  per  curiam,    that  is,  when  the  King  is  party  to  the  record,   iVent.  17. 
he  has  fuch  a  prerogative;  but  every  perfon,  who  fets  up  a  title*    °"    *^ 
for  the  King  has  it  not,  as  the  defendant  does  in  this  cafe.     But 
adjournatur. 

DrinkvvcU 
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Drinkwell  ve^'-f.  Fovvkes. 

Efloppclby    1~AEBT  Upon  judgment.     The  defendant  pleaded  in  abatement, 
the  .v/?^ of  ilie  \^  that  a  Writ  of  error  was  fued  fuch  a  day  upon  the  judg- 
or'g'n^i-         nient,    which  writ   of  error  is  ftill  depending  undetermined,  iSc. 
The  plaintiff  replies,    that  the  original  in  debt  was  fued,    before 
the  writ  of  error  was  fued,   as  appears  by  the  tejle  of  the  original. 
The   defendant  rejoins,    that  the  original   bore  tefie  fuch  a  day, 
which  was  before  the  writ  of  error  was  fued ;   but  that  in  fad:  the 
orio-inal  was  not  fued  out  until  fuch  a  day,    which  was  after  the 
writ  of  error  was  fued.     The  plaintiff  demurs,    fuppofuig  that  the 
defendant  was  eftoppcd  by  the  tefie  of  the  original.     And  of  that 
opinion  was  T^reby  chief  juftice,  who  cited  this  cafe  as  adjudged  ; 
Debt  was  brought  upon  a  penal  law,  which  by  the  flatute  ought 
to   be  fued  within  a  year ;    the  defendant  pleaded  the  ftatute,   and 
that  one  year  was  elapfed  before  the  fuing  of  the  adion,  &c.  the 
plantiff  replied,  that  he  fued  an  original  tejle  fuch  a  day,   which 
was  within  the  year;  the  defendant  rejoined,  that  though  the  writ 
p  .         gg_  bore  tefte  within  the  year,    yet  it  was    fued  after  the  year ;    the 
'  plaintiff  demurred  ;    and  adjudged  by  the  whole  court,  that  none 
Ihall  be  admitted,    to  aver,  that  an  original  was  fued  at  any  time 
N°°wn*       contrary  to  the  tefie.     But  Powell  juftice  was  of  the  contrary  opi- 
Mic.  zo'ceo.  nion,  and  faid,  that  if  a  man  is  arrefted,   and   afterwards  a  writ  is 
^.  B.  R.       £je^  yi^ith  a  tefie  antedated  ;    in  falfe  imprifonment  this  may   be 
avoided  by  pleading,     yijouynatur. 

Braithwait  verf.  Matthews.    C.  B. 

«-  ^^Attheivs  libelled  againft  SrrtzVte^zV  in  the  fpiritual  court,  for 

■  ivi  having   faid ;    Matthetvs  is  a  rogue,  a   cheating  rogue,    and 
keeps  rogues  company.     Prohibition  was  granted. 

Hilliard  verf.   Jeffrcfon. 

AParfon  libelled  againft  the  defendant  in  the  fpiritual  court  of 
Tork,  for  having  cut  elms  in  the  church-yard.     Prohibition 
was  graated,  upon  fuggeftion,  that  they  grew  on  his  freehold. 
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Sir  John  Holt  Chief  Juftice, 
Sir  Thomas  Rokeby^ 
Sir  John  Turton       Yfujlices, 
Sir  Samuel  Eyre       j 


Dr.  Greonvelt's  .cafe.  s.  c.  i  Saik; 

144.  &c. 
Carth.  421, 

DR.  Greonvelt  being  committed  laft  vacation  by  the  cen-|9^^-^^^ 
fors  of  the  college  of  phyficians,  was  this  term  brought  76. 
into  the  King's  Bench  by  habeas  corpus,  upon  which  the  Commitment 
gaoler  returned,  that  the  faid  dodtor  being  examined  laft  ^y  '''^  ""^"^ 
vacation,  and  convift,  by  the  cenfors  of  the  college  of  phylicians  "f  phyf°cians 
for  his  ill  praftice  upon  the  body  o£j.S.  in  the  year  1692.  by  for  male  prac- 
which  the  laid  J.  S.  died,  was  fined  by  the  faid  cenfors  20/.  and""', 
committed  to  gaol,  until  he  fliould  be  delivered  by  the  faid  college,  i^o^u b*  deii- 
or  otherwife  by  due  courfe  of  law.     Upon  which  return  the  court  vered  by  the 
refolved  feveral  points.  college,  or  due 

■*  courie  01  law. 

T .  Ref.  That  the  fentence  or  judgment  was  too  general,  for 
the  caufe  of  commitment  ought  to  be  certain,  to  the  end  that  the 
party  may  know  for  what  he  fuffers,  and  how  he  may  regain  his 
hbcrty ;  if  he  was  committed  for  the  fine,  it  ought  to  be  until  he 
pay  the  fine ;  but  if  the  intent  of  the  cenfors  was  to  punifh  him, 
not  only  by  fine,  but  alfo  by  imprifonment,  they  ought  to  have 
made'  them  two  difiiiniSt  parts  of  the  judgment,  by  condemning 
him  to  prifon  fo  long,  and  from  thence  alfo  until  he  fliould  pay 
the  fine. 

2.  Ref.    That  the   King   is  creditor  pocvae    (rs   Rokcby  juftice  3  Saik  :8j. 
termed  it)    and  that  all  fines  for  oftcnfes  de  jure  belong  to  him  j  ^^'^  '^'"3 
bccaufc  it  is  his  corredion,  and  the  publick  revenge  is  in  his  hands  j  ffnes.^"" 

I  i  i  but 
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;but  yet  the  King  may  grant  them,  as  in  this  cafe  he  has  done  to  the 
college  of  phyfjcians;  and  in  like  manner  many  lords  of  liberties  have 
the  fines  for  oifenfes  committed  within  their  lordfnips. 

Anoffenfebe-  •^.  Ref.  That  although  the  fine  belongs  to  a  fubjedl  by  the 
jj^SP^^'^™^'^' King's  grant,  as  in  this  cafe  to  the  college  of  phyficiansj  yet  the 
;j)ardoned.  King  by  pardon  of  the  ofFenfe  before  the  fine  is  fet,  may  in  like 
manner  pardon  the  fine.  And  as  to  the  objection,  that  by  this 
means  the  King  may  make  his  own  grant  ineffedliial ;  the  court  an- 
fwered  and  refolved,  that  the  King  neither  by  grant  nor  otherwife 
can  pafs  his  power,  or  extinguifti  that  power  which  he  hath  to 
pardon  offenfes.  For  per  Holt  chief  juftice  it  is  a  perfonal  truft 
and  prerogative  in  him,  for  a  fountain  of  grace  and  bounty  to  his 
lubjeds,  as  he  obferves  them  deferving  or  ufeful  to  the  publick. 
And  per  Rokeby  juftice,  as  he  cannot  but  have  the  adminiftration  of 
publick  revenge,  fo  he  cannot  but  have  a  power  to  remit  it  by  his 
pardons,  when  he  judges  it  proper.  Of  necefilty  then,  when  the 
ofi\;nfe  is  pardoned,  the  fine  is  deftroyed,  to  whomfoever  it  may 
belong ;  becaufe  the  fine  is  the  penalty  of  an  offenfe ;  and  as  there 
is  no  offenfe  where  the  criaie  is  pardoned,  fo  there  cannot  be  any 
penalty  impofed  for  the  offenfe. 

4.  The  fourth  point,  if  the  mala  praxis  of  the  doftor  in  the 
year  1692  was  not  pai'doned  by  the  feveral  ads  of  grace  which 
have  been  made  fince ;  for  then  the  commitment  was  illegal,  tho' 
impofed  only  for  a  punlfliment,  and  not  for  the  fine.  And  it  was 
argued,  that  this  power  of  corredion  in  the  hands  of  the  college 
was  in  nature  of  a  private  judicature ;  inftituted  for  the  redrefs 
and  reparation  of  thofe  perfons,  who  lofe  their  friends  by  fuch 
prejudicial  means ;  that  it  is  their  fatifadion  and  right,  as  an  ap- 
peal is  ;  for  this  male  pradice  has  injured  a  private  perfon,  and 
the  law  allows  him  fatisfadion  by  this  punifliment;  the  name  of  the 
King  is  not  ufed  in  the  proceedings,  as  in  an  indidment  or  infor- 
mation ;  therefore  the  offenfe  ought  to  be  regarded,  not  as  an  inju- 
ry to  him  but  to  the  party,  for  which  this  punifliment  is  qiiaji  a 
recompenfe,  and  therefore  cannot  be  pardoned,  no  more  than  an 
appeal. 

But  the  court  refolved,  that  jnala  praxis  is  a  great  mifdemeanor 
and  offenfe  at  common  law  (whether  it  be  for  curiofity  and  expe- 
riment or  by  negled)  becaufe  it  breaks  the  truft  which  the  party 
has  placed  in  the  phyfician,  tending  diredly  to  his  deftrudion* 
But  yet  the  King  may  pardon  it,  as  he  pardons  greater  crimes. 
And  the  proceedings  againft  the  dodor  in  this  cafe  were  not,  as 
was  objeded,  for  reparation  to  the  party,  for  that  ought  to  be  by 
.adion  upon  the  cafej  nor  is  it  a  civil  profecution  as  an  appci^l  is ; 

but 
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!but  a  fort  of  criminal  proceeding  for  the  corredion  of  the  dodor  ; 
.and  that  therefore  it  could  not  be  at  this  time  (after  fo  many  gene- 
ral pardons)  impofed  upon  him.     And  the  doctor  was  difcharged. 

Rex  verf.  Ingram  et  al'. 

-'  ^  S.C.  i2Mod. 

123. 

/Ngram  and  a  hundred  others  being  found  guilty  of  a  riot  upon  s.  c.  2  Salk. 
two  inquifitions  taken  before  juftices  of  peace  according  to   13  5')3- 
Hen.  4.  cap.  7,  now  moved  in  arreft  of  judgment.     Upon  which  comb.  423! 

thefe  points  were  refolved  by  the  court.  T.  Raym. 

386. 

1.  When  a  riot  is  fuppreffed  by  the  juftices  together  with  the  rnquifitlon  for 
flieriff,  ha-vm^thc  po/Te  comitatus  \N\ih.  them  for  that  purpofe,   and  f  ^'°' '^"PPIf '^' 

•  r>      »  -1  1      r    1        r  I     •  led  by  ttie  Ihe- 

they  convict  the  rioters  by  a  record  or  the  lorce  upon  their  proper  riff  and  juftices 
view,  the  fheriff"  ought  to  be  party  to  fuch  inquifition,  and  \o  he  with  the  ;.5/« 
ought  by  the  1 9  Him.  7.  c .  1 3 .     But  if  the  rioters  difperfe  of  them-  'rTTf'uo 
felves,  and  after  they  are  parted,  an  inquifition  is  made  of  it  by  pi.cor.VoLiJ 
two  juftices  of  peace;  there  is  no  need,   that   it  appear  by  the  in-fol.  496. 
quifition  that  the  flierifF  was  party  to  the  inquiry;  becaufc  the  ju- Before  two  ju- 
ftices may  make  the  inquifition  without  him.  iUces  of  peace. 

2.  When  the  convidion  of  a  riot  is  by  inquifition  taken  before 
two  juftices  of  peace,  the  inquifition  has  no  need  to  be,  as  taken 
pro  domino  rcge  et  corpore  cotiiitatus,  but  pi'o  doinino  rege  is  futfi- 
cient,  or  rather  better;  for  their  inquiry  is  not  for  the  county,  but 
for  the  King,  and  fo  is  the  conftant  form  of  fuch  inquefts.  But 
when  an  inquifition  is  by  the  grand  jury,  then  it  ought  to  be  pro 
domino  rege  et  corpore  comitatm.  Sir  William  Williams  objeded, 
that  et  corpore  comitatm  was  ill,  becaufe  their  authority  was  not  di- 
vided, or  derived  partly  from  the  King  and  partly  from  the  county, 
but  from  the  King  only,  and  executed  only  for  him ;  and  there- 
fore (by  him)  it  ought  not  to  be  pro  corpore  comitatm.  But  this 
nicety  was  not  regarded,  and  ti:ie  court  feemed  to  be  of  opinion  that 
they  were  the  fame. 

3.  That  tho' the  words  of  the  ftatute  are,  that  the  juftices,  G?r.  After  tl-.e 
fliall  make  inquiry  within  one  month  after  the  riot,  <of .  yet   an  "°"''*' 
inquiiy  by  them  after  the  month  is  good.     For  the  ftatute  intended  sid"'i86.^^' 
•only  to  haften  their  proceedings,  by  llibjeding  them  to  the  penalty  Hawk.  163. 
in  cafe  they  did  not  make  inquiry  within  the  month,  and  not  to  ^\^5/- ^'v 

n      •        \     ■  !•  1^1.-  •  111  6  Mod.  140, 

reltrain  their  authority  to  the  month,  fo  as  it  could  not  be  execu-  ,4,. 
ted  afterwards :  for  the  lapfe  of  the  month  makes  them  incur  the  See  now  the 
penalty,  but  does  not  determine  their  power.  cap.  5,^*°''' 

Guillatn 
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Guilliam  verf.  Hardy. 

S.  C.   3  Salk.  /~>  UILLIAM  brought  zfcire facias  againft  the  defendant  as  bail 
s'c  c    h  ^o  J-  S-  i"  an  adion  brought  by  the  plaintiff  G«////^;;?  againft 

jm.'  "  him  in  the  palace  court,  in  which  adion  the  plaintiff"  obtained 
iudgment ;  and  this  fare  facias  was  to  (hew  caufe,  why  the  plain- 
tiff" fhould  not  have  execution  generally,  &c.  The  defendant 
Jku  157.  pleads  payment  by  the  principal  before  the  return  of  the  fecond 
fcire  facias ;  which  was  agreed  to  be  a  bad  plea,  becaufe  the  recog- 
nizance was  forfeited  by  the  return  of  the  firft  fci7-c  facias.  The 
plaintiff"  demurs,  and  adjudged  that  the  fcij-e  facias  ought  to  abate. 
And  refolved, 

Bro.  Certioia-  That  a  record  may  be  removed  into  the  King's  Bench,  as  well 
ri,  pi.  II.  by  certiorari  out  of  the  King's  Bench,  as  by  certiorari  out  of  the 
I  Ref.  Chancery  and  removal  hither  by  mittimus. 

Certiorari  re- 
moves a  record  into  B.  R.    The  fame  law  in  C.  B.  fo  held  by  all  the  judges  Hil.  8  is'  9  Will.  3.  C.  B.  1696, 

2.  Rtf.  If  the  judgment  of  an  inferior  court  is  removed  into  B.  R.  by 
^'"'^f"""'^°  certiorari,  and  the  party  fues  a  fcire  facias  to  have  execution  upon 
tionofajuds- fuch  judgment;  he  ought  to  fhew  in  h'l':,  fcire  facias  thai  it  \s  the 
went  removed  judgment  of  fuch  an  inferior  court  removed  hither  by  certiorari ^ 
out  of  an  in-  ,^^^  oueht  to   fhew  the  particular  limits  of  the  inferior  iurifdidion. 

tenor  court.  ^  ,  .      ,^  .      .        ,.      .  .  . 

and  pray  execution  within  the  particular  limits.  But  if  the  judg- 
ment be  removed  into  B.  R.  by  writ  of  error,  and  affirmed,  the 
party  may  have  execution  in  any  part  of  England,  for  by  the  af- 
ffrmance  it  is  become  the  judgment  of  the  King's  Bench.  But  in 
■^  fcire  Jaaas  upon  fuch  a  judgment  affirmed  here  the  plaintiff"  ought 
to  allege,  that  it  was  removed  hither  by  writ  of  error.  And  with 
'  this  agrees    i    Sid.  213.      Hutt.    117,  118.     Rifam  "uerf.  Godwin. 

And  therefore  becaufe  in  the  principal  cafe  the  fcire  facias  did  not 
exprcfs  by  what  meaps  the  judgment  was  removed  into  the  King's 
Bench,  and  general  execution  is  prayed,  where  it  does  not  appear 
to  the  court,  that  they  can  grant  fuch  general  execution,  for  per- 
haps the  record  was  removed  by  certiorari  :  For  tliis  reafon  the 
court  adjudged,  that  the  fcire  facias  ought  to  be  abated. 

3.  Ref.  The  fcire  facias  was  ill,  becaufe  it  recited  the  judgment  of  the 
Scire  facias     inferior  court,  f cut  per  infpeclionem  r  c  cor  di  nobis  conjlat;  for  if  the 

'  of  an  inferior  defendant  plcads  uul  tiel  record,  it  ought  to  be  tried  by  the  record 
court.  itfclf,  and  not  per  infpcSlionem  recordi.     But  it  ought  to  have  been 

•  -Ra/.  50.       p-r,ut  patct  per  recordwn.      And    therefore  for   thefe  reafons  the 
fcire  jacias  was  abated,     facob. 

"l  Parker 
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Parker  verf.  Mellor.  "^'f"'-  249- 

»'  2  l.sv    g2. 

Pcji.  2  vol. 

REplevin,     The  defendant  pleads  property  in  J.  5.  and  prays  9»y 
returno  habendo.     And  exception  was  taken  to  the  plea,  that  ^^^  '  ^  ^°'^- 
the  defendant  could  not  have  return,  becaufc  he  confefTed  the  pro- 6  A^od.  81. 
petty  in  a  ftranger.     And  Mr.  G/r/Zvw  for  the  defendant  cited  a^*^''°-5'9- 
cafe  between  Butcher  and  Porter^  Ril.  4  ^/^/7/.  G?  Mzr,  where  pro-  64,65.  ^^ 
perty  was  pleaded  in  bar  as  in  this  cafe,  and  return  was  granted.  6  Mod.  103. 
And  he  took  this  difference,  that  where  the  plea  goes  to  the  point  ^-  S-  ^^"'^• 
of  the  writ,  fo  that  you  can  never  have  fuch  a  writ,  there  you  can  o^rtendant 
never  keep  the  cattle;  otherwifc  where  the  plea  goes  in  bar  of  the  v^^-^<^i  pro- 
adion.     And  he  cited  2  Cro.  219.     And  Holt  chief  juftice  remem-  [Jr'n^.er  in 
bred  the  cafe  between  Biitchr  and  Porter,   and  return  was  granted  bar,  he  fhail 
there,  becaufe  the  pUiintiff  had  not  any  right  to  the  cattle.     And  ^^""^  '""">• 
he  cited  39  Hen,  6.  35.  where  though  the  avowry  was  ill,   yet  the  ^''|<^'i"  v. 
plaintiff  having  no   right  a  return  was  granted.       ^nd  therefore  i  Saik.  94. 
in   this  cafe  judgment  was  given  for  the  avowant,    and  a  return  Mich.  2  Ann, 
granted.     'Jacob.     The  fame  point  refolved  P^/a  10  Will.  3.  B.R,  ^■^-  P«^- 
between  Barrel  and  ScrituJlMW.  ilunders 

I  Salk.  j'. 

Brown  ve?'/.   Cornifli. 

jNdebitrttui  ajfmnpjit.     The  defendant  pleads  payment  according  s.  c.  2  Sa!k. 
■■    to  the  promifes,  &c.     The  plaintiff  demurs  fpecially,   i.  Becaufe  ?'6- 
the  plea,  as  he  conceived,  amounted  to  the  general  iflue.     Sed  non  p^Jaded'fpeci- 
allocatur.     For  per  Holt  chief  juftice  it  is  generally  true,   that  no  a!!y  [■^  mdehi- 
plea  which  admits,  that  there  was  once  a  caufe  of  a6tion,  amounts  '^'"^  "ff't^-p- 
to  the  general  ififuc.     2.  The  fecond  exception  was,  that  the  defen- g^.       , 
dant  does  not  pray  judgment  of  the  plaintiff's  adlion,  but  fays,  ^i/;:^  Bro!  Vad. 
onerari  mn,  &c.     And  per  Holt  chief  juftice  the  defendant  fhould  ^^-  9^-  '05» 
not  plead  in  this  cafe,  ofierari  fiofi,  &c.  becaufc  the  difcharge  is  by  yjf  „g 
matter  ex  po/l  faclo,  and  there  was  once  good  caufe  of  acflion.     But  ciift  Entr. 
in  debt  upon  bond  if  the  defendant  pleads  ?2cn  cjl  faclum  ;  or  if  it  ^^.v 
be  brought  againft  an  heir,  and  he  pleads  riem  per  defcent,  the  de-  ^|ea  ou^'hVto^ 
fendant  may  plead  onerari  non,    becaufe   he  does  not  admit  any  have  con- 
caufe  of  adion  j    but  in  this  cafe  it  could  not  be  pleaded.     And  '^''"^*^ '°  '*'*■ 
therefore  judgment  was  given  for  the  plaintiff.     Jacob.  which^'cer- 

tainly  would 
have  been  the  fame  as  the  general  iffue.     Onerari  nan,  where  pleadable  ? 

j4.  drew  a  bill  of  exchange  upon  B.  payable  to  C.  or  order  ;  B.  ^'  "  « t^ff^in 
accepts  it ;    B.  pays  the  money  to  C.  C.  indorfes  the  bill  payable  a^|ons*oD"he 
to  D  ;  D.  brings  cafe  againft  B.  who  pleads  payment  to  C.  before  taf?  on  a/- 
the  indorfemcnt,  D.  demurs    fpecially :    and  adiudeed,    that   tliis/""^-/^''"/. 

'  ir    I     r  JO'  thing  may  be 

K  k  k  amounts  „iven  in  « 


'  given  in  eri- 
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dence  on  the  amounts  to  the  general  iffue  ?ion  qfumpfit.  Adjudged  Mich, 
general  iffue,  %  Will.  3.  B .  R.  TtTccra  DifnatcT  and  Hooper.  Reported  to  me 
which  proves  ^j    jyjr^  Place. 

that  the  plain-    •' 

tiff  had  no  caufe  of  aftion  at  the  time  he  commenced  his  fuit. 

Hallet  ve?'f.  Birt. 

s  C.  Skin.  '  1  ^  Refpafs  for  taking  of  three  cows  in  a  place  called  B.  The 
674.  J.      defendant  iuftifies,  that  the  bifliop  of  Salijbury  was  fcifed  of 

2  Salk.  ;8o.  ^i^g  hundred  of  A.  in  fee,  in  right  of  his  bifhopriek;  and  then  he 
rMod.  252.   pleads  prefcription  for  a  hundred  court,    to    be    held    from   three 
I  Salk.  344.    weeks  to  three  weeks  ;  and  that  upon  plaints  levied  in  the  faid  court, 
Stat.  Mar  b.    ^^.  ^^gf-Qj-^   jj^g  ftgvvard  out  of  court,   replevins  time  whereof,   &c. 
Stat.  Weftra.  have  been  granted  to  him  who  levied  the  plaint,  of  the  taking  of 
I.  c.  17.       cattle,  &c.  that  the  plu'mtlff  ccpk  et  imp^rcavit  thefe  three  cows, 
being  the  cows  of  J.  S.  in  the  place  where,  ^c.  v,  itljin  the  hun- 
dred J  that  y.  S.  levied  a  plaint  of  this   before  the  fteward  out  of 
the  court ;  upon  which  the  fteward  granted  replevin,  &€.  by  virtue 
whereof  the  defendant  as  bailiff  of  the  faid  hundred  court  replevied 
the  faid  cows,  &c.     The  plaintiff  demurred.     And  exception  was 
Colour.  taken  to  the  plea,  that  the  defendant  fhould  have  given  colourable 

iz  Mod.  121.  property  at  leaft  to  the  plaintiff;  for  the  poffefTion  given  by  the 
plea  is  not  fufiicient  colour.  5  Hen.  7.  18.  a.  Bro.  Colour  /^t^. 
3  Cro.  262.  And  for  default  of  this,  the  plea  amounted  but  to 
the  general  iffue.  For  the  effedt  of  the  plea  is,  that  thefe  cows 
belong  to  J.  S.  Now  a  plea  of  property  in  a  flranger  amounts  to 
the  general  iffue,  and  is  ill.     27  Hen.  8.  21.  a. 

But  ferjeant  GouM  for  the  defendant  argued,  that  the  defendant 
has  confeffed  pofleffion  in  the  plaintiff,  which  is  fufficient  colour 
in  trefpal's.  7  Hen.  6.  35.  a.  l^Hen.  4.  25.  a.  Fitzh.  Colour  243. 
And  though  it  is  objcded,  that  the  defendant  has  alleged,  that  the 
plaintiff  imparccTuit  the  cows  (which  is  impounded)  fo  that  the 
cows  were  in  the  cuflody  of  the  law,  and  not  in  the  poffeflion  of 
the  plaintiff;  he  anfwered,  that  imparcare  fignifics  but  to  inclofc, 
whereby  the  plaintiff  might  the  better  keep  the  cows  in  his  poffefilon. 
2.  By  him,  it  is  not  neccflary  in  this  cafe,  that  the  plaintiff  give 
colour ;  for  where  the  defendant  by  his  plea  makes  title  to  himfelf, 
he  ought  to  give  colour  ;  but  not  where  he  alleges  property  in  a 
flranger,  efpecially  in  the  cafe  of  an  officer,  who  might  jufiify  by 
reafon  of  a  procefs  out  of  the  King's  court.  Befides,  that  fome- 
times  it  is  fufficient  for  the  defendant  to  lay  the  whole  matter  before 
the  court  by  fpecial  pleading,  though  he  might  have  given  the 
fame  matter  in  evidence  upon  the  general  iffue.  2  Ventr.  295. 
Hob.  12^.  Fitzh.  Colour  15. 

But 
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But  per  Holt  chief  juflice,    et  totam  curiam^    the  defendant  has 
not  confeiTed  here  any  poffellion  in  the  plaintiff;    for  the  defendant 
having  pleaded,   that  the  plaintiff  ccpit  et  imparcavit  the  cows  of 
y.  S.  who  is  a  flranger,  though  imp^rcare  lignifies  to  inclofe  only, 
yet  that  will  not  aid  it ;  for  whether  the  pound  be  private  or  pul3- 
lick,  he  who  puts  tliem  in,  has  divefled  hinifclf  of  the  poffefTion 
and  property  of  the  cattle.     Then  fince  the  defendant  has  alleged 
the ,  property  to  be  in  jf.  S.  before  and  until  the  impounding,  and 
at  the  time  of  the  impounding  they  became  in  cuflody  of  the  law, 
the  defendant  has  not  given  any  good  colour  to  the  plaintiff,  becaufe 
it  is  not  continued.      But  the  defendant  ought  to   have  pleaded, 
that  the  plaintiff  cepit  et  detinuit  the  cows ;  and  then  he  had  given 
fufhcient  pofltflion  to  the  plaintiff".     2.  After  feveral  arguments  at 
the  bar  it  was  refolved,  that  the  fubftance  of  the  plea  was  ill ;   for 
the  flieriff  could  not  replevy  by    plaint  at  common    law,   but   by 
writ  only,  and  that  in  his  county  court.     But  by  the  flatute   he 
might  replevy  by  plaint  out  of  court.     Then  fince  the  flieriff"  could 
not  have  done  this  at  common  law,  the  hundred  court,  which  de-Handred 
rives  its  authority  from  the  county  court,  cannot  do  it  by  prefcrip-  '^'^'^''^  cannot 
tion.     And  the  flatute  of  Marleb.  does  not  extend  to  the  hundred  granT'repk- 
court.     Therefore  this  replevin  granted  out  of  this  court  is  ill,  ef-  vins. 
pecially  being  granted  by  the  fleward,  who  is  not  a  judge  of  the  See  Skin.  675; 
court.     And  the  ufage  in  fuch  cafe  will  not  alter  the  law.     There- 
fore judgment  was  entred  for  the  plaintiff.     See  Fitzh.  N.  B.  73. 
Z  Irift.  140,  141.  Co.  Li.  145.     Mr.  Shelley. 

Breedon  vc?-/.   Gill. 

UPON  appeal  from  the  commifTioners  of  excife  to  the  com- s.  c.  Comb. 
mifTioners  of  appeals,    according  to  12  Car.  2.  cap.  24.  the  474- 
commifiioners  of  appeals  offered  to  proceed  in  the  examination  of      '  ^  ^  ' 
the  former  fentence,  upon  the  depofitions  taken  at  the  former  trial. ;  Mod.  ;6g. 
Upon  which  amotion  was  made  in  B.  R.  Mich.  'iWill.T,.  for  a  ^'°="'^'"p 
prohibition,    upon  fuggeffion  that  all   iffues  ought  to  be  tried  by  f,onerrof ap." 
examination  of  witnelfes -u/i;^ -u^jc^  ;  but  that  the  commifTioners  of  peals  from  he 
a}.'peals  proceeded  upon  fliort  notes  taken  by  the  clerk  of  the  com-  ^f "^^'j'^""^" 
miffioners  of  excife,  who  had  no  authority;    which  was  not  ex  a- Hob.  i8j. 
mination  by  the  oath  of  credible  witnelfes,  as  the  ffatute  diredls.  ^"A  S^r* 
And  it  was  argued  at  bar  for  the  prohibition  by  Sir  Thomas  Powys^ 
Sir  Bartholomew  Shaiver  and  Mr.  Nor  they,    and  again  fl  the  prohi- 
bition by  the  attorney  general,  the  follicitor  general,  and  Mr.  Coivper, 
the  fame  term.     And  being  moved  the  laft  day  of  the  term,  Mr. 
Howell  che  clerk  of  the  commifTioners  of  excife  informed  the  court 
that  the  fugg^flion  was  falfe,  for  the  examination  of  the  witncfTes 
I  was 
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If  the  fagge- 
llion  appears 
to  be  f.i!fe, 
the  King's 
Bench  will 
not  grant  a 
prohibition. 

Pojl.  587. 


Depofitions, 
where  evi- 
dence ? 


i'artiality  in 

exercifing 

iultice. 


Shorter  v. 
Friend, 

2  Saltc  54.7. 

3  IVIod.  283. 
]f  the  fpiritual 
court  does  not 
allow  proof  of 
payment  of  a 
legacy  by  one 
witnefs,  H.  R. 
will  grant  a 
prohibition. 


was  not  by  the  clerk,  but  by  the  commiffioners  of  excife,  for  they 
were  examined  in  the  prefence  of  the  commiflioners,  and  upon  an 
oath  adminiftred  by  their  order.  Upon  which  the  court  taking  the 
fuggjftion  to  be  falfe,  denied  to  grant  a  prohibition,  upon  the  au- 
thority of  Hob.  66.  The  pari(h  of  Afton's  cafe.  And  afterwards  in 
Hilary  term  8  Will.  3.  the  fuggeftion  was  amended,  and  frair,ed 
in  this  manner,  viz.  that  the  commiffioners  ought  not  to  admit 
the  depofitions  taken  before  the  commiffioners  of  excife  to  be  evi- 
dence, but  ought  to  proceed  upon  evidence  of  witnefTcs  examined 
before  themfeh'es  viva  voce  upon  oath  adminiftred  by  themfclves, 
or  by  confeffion  of  the  party.  And  then  it  was  argued  by  the 
council  for  the  prohibition,  that  the  proceeding  is  irregular,  becaufe 
it  does  not  purfue  the  diredion  of  the  ftatute  ;  for  ail  examinations 
ought  to  be  upon  oath  by  the  letter  of  the  ncl ;  and  the  afl"  im- 
powers  them  to  adminifter  an  oath,  which  argues,  that  it  w.ii  the 
intent  of  the  parliament  that  they  fliould  proceed  upon  evidence 
given  before  themfelves.  And  if  the  ad:  bad  not  prefc/ibed  this 
method,  the  common  law  would  have  fiipplied  it,  which  f-ys, 
that  all  proceedings  ought  to  be  by  ex.;mination  of  witneffcs  viva 
voce,  Befides,  that  this  proceedini?  upon  the  depofitions  before 
taken  cannot  be  a  fufficient  ground  for  thf  commiffioners  of  ap- 
peal to  found  their  judgment;  for  the  evidence  (notwithftanding) 
may  be  mifreprefented,  or  evidence  taken  of  the  one  fide  only.  Jf 
fentence  be  given  againft  a  man  before  the  commiffioners  of  excife 
by  default,  if  the  commiffioners  of  appeals  upon  appeal  to  them 
try  the  matter  only  by  depofitions,  the  party  condemned  will  lofe 
the  benefit  of  crofs-examining  the  witnefTes.  Depofitions  taken 
before  juftices  of  peace  cannot  be  read  upon  appeal  to  the  quarter 
feffions,  nor  can  depofitions  taken  before  commifiioners  of  bank- 
rupts be  ufed  at  a  trial  at  common  law.  And  therefore  thefe  pro- 
ceedings being  irregular,  they  pray  the  aid  of  this  court,  which 
ought  to  controul  all  inferior  jurifdiftions,  and  corredt  them  in 
their  irregular  proceedings.  And  Mr.  Northey  cited  a  cafe  in  the 
time  of  King  Charles  the  Second,  where  the  mayor  cf  London 
efpoufed  the  caufe  of  a  plaintiff  fo  vigoroufly  in  a  court  of  the  city, 
that  no  attorney  durft  appear  for  the  defendant,  until  Hale  chief 
juftice  by  menace  of  a  mandatory  writ  out  of  the  King's  Bench  al- 
layed the  heat  of  mayor.  He  cited  alfo  a  cafe  between  Shorter 
and  Friend^  intr.  Hill,  i  Will.  &  Mar.  B.  R.  rot.  39.  where  the 
cafe  was  thus  :  'John  Friend  by  his  will  gave  10/.  to  Martha  Friend^ 
and  made  Shorter  his  executor,  and  died  ;  Shorter  paid  the  legacy 
to  Martha  Friend;  and  afterwards  Martha  Frimd  made  Friend 
the  defendant  her  executor,  and  died  ;  Friend  fued  Shorter  for  the 
legacy  devifed  by  lohn  Friend  to  Martha  Friend  his  teftatrix  in 
the  fpiritual  court,  where  Shorter  pleaded  payment,  and  produced 
one  witnefs  to  prove  it ;  and  becaufe  the  fpiritual  court  refufed  to 

admit 
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admit  the  proof  of  one  witnefs,  prohibition  was  granted  out  of  the 
Kinc^'s  Bench  ;  and  Shorter  declared  upon  the  prohibition,  and  after 
folemn  debate  confultation  was  denied  by  the  whole  court. 

But  e  contra  it  was  argued  againfl  the  prohibition,  that  lince  the 
ftatute  has  given  the  commiffioners  of  appeals  jurifdidion  in  the 
principal  matter,  by  implication  it  im powers  them  to  proceed  to  the 
•determination  of  the  principal  matter  by  means  the  moft  proper, 
and  which  fliould  feem  convenient  in  their  difcretions  j    and  they 
have  chofen  means  agreeable  to  reafon,    purfuant   to  the  ftatute, 
and  commodious  to  the  parties  ;   for  the  witnefies  are  exami '^^d  and 
crofs-examined  before  the  commiffioners  of  excife,  and  their  depo- 
fitions  cntred  by  the  clerk  in  court,    and  fubfcribed  by  the  wit- 
jielles  themfclves.     How  can  it  appear  to  the  commiffioners  of  ap- 
peals, that  the  party  was  opprefled  in  the  former  fentence,  if  they 
be  not  allowed  the  fame  evidence,    upon  which   it  was  founded  ? 
Trial  of  the  caufe  de  novo  will  not  be  trial  by  appeal.     When 
therefore  thefe  depofitions  are  tranfmitted  to  the  commiffioners  of 
appeals,  and  they  proceed  upon  them,   is  not  this  proceeding  upon 
oath  ?    Without  doubt   examination  upon  oath  in  writing  is  ex- 
amination upon  oath  within  the  intent  of  the  flatute,    and  more 
beneficial  to  the  King  and  to  the  party ;  for  by  this  the  evidence, 
if  the  witneffes  die,    is  preferved  ;    and   the  proceedings   upon   the 
appeal  are  more  expeditious,   and  the  prefence  of  the  witneffes  is 
not  required,  when  their  attendance  is   requifite  in  another  place. 
In  appeal   to  parliament  no  evidence  is   admitted,    but  that  which  ^jj„ 
was  given  at   the  former  trial.     And  the  reafon  why  the  evidence  parliament, 
given  before  the  commiffioners  of  bankrupts  cannot  be  allowed  at 
a  trial  at  conimon  law  is,  becaufe   fuch  matter  does   not  come  into 
the  King's  Bench,  ^c.  by  way  of  appeal.     And  the  reafon  of  the 
proceedings  of  the  juflices  at  the  quartsr-feffions  (as  is  mentioned 
by   the  plaintiffs  council)  is,  becaufe  their  ancient  method  of  pro- 
cecvling  was  fo.     And    in  the  fame  manner  this  new  jurifdicftion 
follows  their  proper  rules ;   for^  where  original  matter  is  given  to 
original  jurifdiftion,  they  may  chufe  their  methods  of  proceeding, 
and  no  other  court  can  over-rule  them.     Holt  chief  juftice  faid, 
that  this   cafe  feems  to  differ  from    all   the  cafes  of  prohibitions 
which  have  been  granted,  but  the  cafe  of  Shorter  and  Friend  feems  ^<^^^  ,'4. 
to  have  the  mod  refemblance.     But  yet  no  prohibition  ought  to  be  Noproh;b;!i- 
grantcd  to  the  fpiritual  court,  for  having  allowed  evidence,  ^'^'^ich  [["//"^j^J*.,"* 
ibiZ  common  law  does  not  allow.     But  as  to  the  courfe  of  grant- court  for  sl- 
ing prohibitions  for  not  allowing  evidence  which  would  be  good  lowing  evi 
at  common  law,    the  difference   is  thus :    When  the  ecclefiaftical  ,he  con,"n,o„ 
courts  are  poffv-ffed  of  a  caufe,  which  is  meerly  of  fpiritual  conu-  Uw  has  noc 
fance,  the  courts  at  common  law  allow  them  to  purfue  their  ov/n  ai'^wed- 
njethods  in  the  determination  of  itj  but  when  in  fuch  caufe  co-^p^'V^'"""* 

L  1  1  lateral  coum. 


-22  Barter  Term  9  Will  5. 

lateral  matter  arlfes,  which  is  not  of  their  conufance  properj/j, 
there  the  courts  of  common  law  enforce  th^m  to  admit  fuch  evi- 
dence as  the  common  law  would  allow.  Therefore  if  the  fpiritu, 
court  require  more  than  one  witnefs  to  prove  the  revocation  of  a 
nuncupative  will,  the  King's  Bench,  Qfc.  does  not  intermeddle. 
But  if  in  a  fuit  for  a  legacy  payment  or  a  releafe  be  pleaded,  if 
they  do  not  admit  proof  by  one  witnefs,  the  King's  Bench  grants 
,  . .  ^  J  a  prohibition.  In  appeal  in  the  ecclefiaflical  court  they  examine 
ritual  courts,  the  witneffes  de  novo  upon  a  new  allegation,  but  that  allegation 
may  be  compofed  of  the  fame  fadl ;  and  the  appellant  does  not  be- 
gin to  (liew  his  gravamen^  but  the  other  ought  to  maintain  his 
fentence.  And  it  feemed  to  him,  that  it  was  reafonable,  that  the 
commiffioners  of  appeals  fliould  have  power  to  proceed  by  thefe 
depofitions.  But  yet  he  could  not  be  of  opinion,  that  it  was  dif- 
cretionary  in  the  commiffioners  of  appeals.  Rt  adjournatur.  And 
afterwards  in  term.  Pafch.  9  Will.  3.  the  court  proiiounced  their 
opinion,  that  the  commiffioners  of  appeals  ought  to  adminifter  new 
oaths  upon  the  appeal ;  becaufe  the  aft  of  parliament  is  exprefs, 
and  has  given  them  power  to  adminifter  oaths  for  the  fame  pur- 
pofe.  And  therefore  a  prohibition  was  granted  quoad  the  admitting 
of  the  depofitions  taken  in  writing  before  the  commiffioners  of 
excife.  But  Holt  chief  juftice  faid,  that  his  private  opinion  was, 
that  if  the  witneffes  were  dead,  or  could  not  be  found,  then  the 
commiffioners  of  appeals  might  make  ufe  of  thefe  depofitions  j  but 
that  not  being  before  him  judicially,  he  would  not  give  a  judicial 
opinion. 


Reynolds  vcrj\  Gray. 

S.C.  I  Salk.    pER  Holt  chief  juftice,    if  arbitrators  have  authority  to  chufe 
70,  72.         /     ^qn  umpire,    and  they  chufe  A.  accordingly;    they  have  exe- 
Umpire  eleft- cuted  their  authority,  and  cannot  make  another  eledion,   though 
cdbyarbi-      ^^  j^gg  j^q^  accept  of  the  umpirage.     Co/itra,  if  they  eleft  upon 
exprefs  condition  ;    for  then  he  is  no  umpire,    until  the  condition 
be  performed.     But  Rokcby  juftice  doubted  of  this,    for  it  feems 
implied  in  the  eleftion,  if  the  party  eledled  will  accept  it.     Ex  re- 
latione nfri  Jaco'K     In  the  fame  cafe  it  was  faid  alfo  by  Holt  chief 
juftice,  that  if  the  arbitrators   chufe  an  umpire,    before  the  time 
for  them  to  make  their  award  be  expired,  it  is  void,  though  they 
are  refolved  to  make  no  award  themfelves.      Ex  relatione  m'ri 
'Jacob. 


Rex 


L 
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Rex  verf.  majorem,  8cc.  Exeter. 
7'rin.  9  JVill.  3.    B.  R. 

Indflone  fued  a  writ  of  mandamus  diredied  to  the  mayor,  Off,  S.  C  i  Show, 
of  Exeter,  to  command  them  to  admit  him  to  be  an  alder-  l^^'      ,. 
man  of  tiie  city  being  duly  eledled.     To  which  mandamus  return  mandamu>  by 
was  made,  that  Lindjione  was  never  elefted.     And  it  was  moved,  'he  mayor, 
that  this  was  an  infufficient  return,  becaufe  it  was  not  under  the  ^"j^^^j  ,^5 
hand  of  the  mayor,  or  feal  of  the  corporation  ;  and  therefore  it  is  Comb.  324. 
uncertain,    againft  whom  Lindjione   (liall   have  an  aftion  for  this 
falfe  return.     But  per  Holt  chief  juftice,  ct  totam  curiam,  the  re- 
turn of  a  mandamus  is  matter  of  record,   and  adls  done  by  corpora- 
tions upon  record  have  no  need  to  be  under  hand  or  feai,    for  in 
fuch  cafe  an  r.clion  lies  againft  the  body  politick,  or  the  perfons 
who  procure  the  falfe  return.     And  a  return   by  flieriffs  had  no 
need  to  be  under  hand  and  feal  before  the  ftatute  of  Tork.     Ex 
relatione  in'ri  Shelley. 


s 


Lambert  verf.  Aeretree. 

Everal  part-owners  of  a  fliip.      Some  of  them   were  defirous  Several  part- 
that  the  fhip  fliould  go  to  fea,  and  others  of  them  would  not  ^^^"'^  ^^r  ' 
<:onfent.     Upon  which  they  procure  the  fliip  to  be  arrefted  by  pro-  wlilVend  hTr 
cefs  out  of  the  admiralty,    and  compelled  thofe  who  intended  to  a  voyage,  and 
fend  the  rtiip  a  voyage,   to  enter  into  recognifance  in  the  admiralty,  '"°"'^"°''  ^'l* 

1  1/1  n  \  ^     r  r  \  r  "-ii       admiralty  will 

conditioned  that  the  mip  fliould  fafely  return.     After  which  the  take  fecurity 
fhip  began  a  voyage,    in  which  flie  was  loft.     And  upon  this  t\\t(or\.\\ti-Jtxf 
perfons,  who  were   bound  for  the   fafe  return  of  the  (hip,  were  |||[p  °  nd  Uien 
fued  in  the  admiralty.     Upon  which  a  motion  was  made,  that  the  die  ftall  make 
King's  Bench  would  grant  a  prohibition,      i,  Becaufe  the  recogni- '^y°>'^g^- 
fance  not  being  in  nature  of  a  ftipulation,  the  admiralty  had  not  ,fg' 
power  to  compel  the  pariy  to  enter  in  it.     2.  Becaufe  this  fuit  be-  4lnft.  13;. 
ing  in  nature  of  debt  upon  a  recognifance,  the  admiralty  had  not  tj'^^'  J '9^- 
cognifance  of  it.      But  the  prohibition  was  denied   by   the  <;ourt  Hebdon, 
{abfente  Holt  chief  juftice)  becaufe  this  fuit  is   between  the  part-Trin.  i8  & 
owners  of  the  fliip,  and  the  property  is  admitted  ;  and  therefore  it  g^ r '''s/nie 
is  properly  conuflible  there.     2.  If  the  admiralty  had  not  power  point  agreed, 
to  take  fuch  recogniflmces  all  navigation  muft  be  obftrufted,  if  one  ^^.^-  °^  ^^'^' 
obftinate  part-owner  would  not  confent,  that  the  fliip  fliould  make 
a  voyage  ;  and  e  contra  it  is  very  reafonable,  that  he  have  fecurity,  p  ^  '^""' 
that  the  ftiip  fliall  return  in  fafety,  fince  lie  does  not  confent  to  the  Deprave  v.* 
voyage.     Ex  relatione  m'ri  Shelley.     See  Litfkt.fc^.  2^2-  Hodges. 

3  Watkins 
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Watkins  verf.  Perkins  at  GuildhaiL 

Collateral  OER  Holt  chief  juftice,  if  y^.  promife  5.  being  a  furgeon,  that 
promife,  -*  jf  5.  cufc  D.  of  a  wound,  he  will  fee  him  paid  ;  this  is  only 
*^'^'"  a  promife  to  pay  if  Z).  does  not,   and  therefore  it  ought  to  be  in 

Poj].  1085.  writing  by  the  ftatute  of  frauds.  But  if  y4.  promife  in  fuch  cafe, 
that  he  will  be  B.'s  paymafter,  whatever  he  (hall  deferve;  it  is 
immediately  the  debt  of  ^.  and  he  is  liable  without  writing. 

Garbrand  ve?'/.  Allen  at  Guildhall. 

S.  C.  Comb.  nrRover  brought  by  the  husband  for  money  paid  by  the  plaintiff's 
'^^°'  ■'■    wife  to  the  defendant  for  land  conveyed  by  the  defendant  to 

Trover  by  the  jj^    plaintiff's  wife  by  bargain  and  fale  without  the  husband's  know- 

hutband  for  r  J         ,9  ^    .    ^.  .-         .    ,  ^ 

money  laid  ledge.  And  per  Holt  cnier  jultice,  ir  articles  or  agreement  are 
out  by  the  made  by  a  Jl'fne  covert  by  the  order  and  appointment  of  her  huf- 
*''  ^'  band,  and  the  money   is  paid  by  the  wife  in   purfuance  of  fuch 

agreement ;  or  if  the  husband  (though  not  privy  at  the  time  of  the 
purchafe)  afterwards  confents  to  it:  the  property  of  the  money  is 
altered  ;  and  the  husband  cannot  maintain  ircvrr.  But  if  he  is  not 
privy  to  fuch  purchafe,  nor  agrees  to  it ;  trover  will  lie  for  him 
againft  the  vendor,  who  receives  his  money  of  his  wife. 

Bolton  vc?'f.  Killerfden  at  Guildhall. 

s.  c.  Comb.  '   I   '"HE  defendant  being  a  merchant,   his  apprentice  delivered  a 

4^°■  J       note  to  the  plaintiff  obliging   his  mafter  to  pay    loo/,   to 

3  a  t.  2j+.    ^j^^  plaintiff  or  his  order,  according  to  the  cuftom  of  merchants. 

Mafter  charg  Upou  this  note  ajfumpfit  was  fued  againft  the  defendant.     And  upon 

of  thefervant  evidence  at  the  trial  the  plaintiff  proved  this  note  to  be  the  writing 

of  the  apprentice,  and   that  the  apprentice  had  once  given  fuch  a 

2  vlrn'!^643.  no^s   fo  ^'^'■-  Mcnpejjon   for  money   received  by  the  apprentice  of 

Mr.  Mo?ipeffon,  which  money  was  applied  to  the  mafter's  ufc,  and 

that  Mr.  Moiipejfon  had  recovered  the  money  of  the  mafter.     The 

proof  for  the  defendant  was,   that  he  did  not  truft  his  apprentice 

to  give  fuch  notes ;  and  that  was  proved  by  feveral,  who  had  been 

his  apprentices.     The  apprentice  himfelf  fwore,    that  he  had  loft 

100  /.  of  his  mafter's  money  at  play,  and  that  the  day  following  a 

foreign  bill  was  drawn  upon  his  mafter,  which  he  could  not  pay, 

and  the  money  which  he  had  loft  at  play  both ;    therefore  he  re- 

forted  to  the  plaintiff  Bolton,   with  whom  HilkrfJen  ufually  had 

dealings :    and  becaufe  the  perfon  who  brought  the  foreign  bill, 

would 
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would  not  receive  Guineas,  being  the  only  money  that  he  had,  he 
perfwaded  the  plaintiff,  to  receive  the  Guineas,  and  pay  the  foreign 
bill,  which  the  plaintiff  did ;  and  that  the  apprentice  gave  this 
note  to  the  plaintiff,  for  money  received  of  him  to  pay  the  i  oo  A 
which  he  had  loll  at  gaming.  And  per  Holt  chief  juftice,  in  stowel's  cafe. 
Stoweli's  cafe  it  was  refolved,  that  though  Stowell  gave  ready 
money  to  his  fervant  to  buy  provifions,  yet  the  fervant  took  them 
upon  tick,  and  becaufe  they  came  to  the  ufe  of  Stowell,  he  was 
adjudged  liable,  but  he  doubted  of  it.  So  in  the  cafe  of  Sir  Robert  sw  Robert 
Wylonds,  Sir  Robert  Wylonds  every  faturday  gave  the  fervant  money,  Wyionds's 
to  difcharge  tlie  expenfes  of  the  week;  the  fervant  did  not  pay  the 
money  due  for  feveral  weeks  together,  though  he  received  it  of  his 
mailer  ;  yet  the  vendor  recoveied  againft  Wylonds  for  goods  deliver- 
ed to  the  fervant;  beca\ife  every  man  ought  to  take  care  what 
fervant  he  makes  ufe  of;  and  if  the  mafter  happened  to  have  a 
bad  fervant,  it  is  more  reafonable,  that  he  fliould  fuffer  for  the 
negligence  or  villany  of  his  fervant,  than  a  meer  ftranger.  2.  By 
Holt  chief  juftice,  if  a  mafter  has  never  intrufted  a  fervant,  to 
charge  him  by  figning  of  notes  in  the  mafter's  name ;  yet  if  the 
money,  for  which  fuch  note  is  figned,  comes  to  the  ufe  of  the 
mafter  ;  or  if  in  this  prefent  cafe  the  fervant  gave  the  note  to  raife 
money  to  pay  the  foreign  bills  charged  to  his  mafter,  which  is  for 
the  benefit  of  his  mafter ;  fuch  note  will  bind  the  mafter,  though 
he  never  permitted  the  fervant  to  fign  fuch  notes  before.  But  if 
in  this  cafe  the  note  was  given  for  the  money  which  the  appren- 
tice had  loft  at  gaming,  and  which  did  not  come  to  tlie  mafter's 
ufe,  the  mafter  ought  not  to  be  bound  by  it.  But  the  jury  gave  a 
verdidl  for  the  plaintiff,  which  Holt  well  approved. 

Rex  verf.  Chalke. 
Hil.   8   Will.   3.     B.  R. 

UPON  a  viandamus  diredled   to  the  corporation  of  TVilto?i,^. C.  Ccmh. 
to  command  them   to  reftore  an  alderman,  they  make  re-  39'^- 
turn,  that  he  being  mayor  fuch  a  year,  mifemployed  the  revenue  Disfranchife- 
of  the  corporation,  (Sc.  to  fuch  ufe,   &c.    and  that  he   rafed  one  "'g"^jj^ 
of  the  books  of  the  corporation,  &c.   and  that  being  charged  with  sty.  446,452. 
thefe  crimes,  he  had  been  heard  what  he  could  fay  in  his  defenfc, 
and  therefore  they  removed  him,  &c.     And  Mr.  Northey  took  ex- 
ception  to  the  return,  becaufe  it  does   not  appear,  that  the  party 
was  fummoned  ;   and  the  rule  in  Glide's  cafe  in  this  court,  Trin.  rjx  v.  Glide, 
^  IViil.  &  Mar.  was,  that  fummons  was   neceffary  in  all  cafes  of+Mod.  33, 
disfranchifement,  except  where  the  party  does  not  live  within  the 
corporation,  but  in  fome  diftant  place.     And  though  it  is  faid,  that 

M  m  m  hq 
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he  was  heard  ;  that  might  be  without  fummons,  and  therefore  un- 
prepared.    But  per  Holt  chief  juftice,  a  man  ought  not  to  be  dif- 
franchifed  until  he  has  been  heard  in  his  defenfe,  upon  notice  and 
Notice.         preparation ;    and  fummons   is    only    neceflary  for  that   purpofe. 
Therefore  if  a  man  be  charged  m  plenis  comitiis,  and  ordered  to 
prepare  by  fuch  a  time,  this   will  be  good,  though  there  be  no 
adual  fummons ;  for  fummons  is  only  to  give  the  party  opportu- 
nity to  make  his  defenfe,  and  if  he  be  heard,    &c.    it  is  enough. 
And  he  faid,    that  he  remembred  a  cafe,  where  the  return  was, 
that   the  party  disfranchifed  being  in  common  council,   was  exa- 
mined touching  fuch  affairs ;  and  not  being  able  to  give  fufficient 
anfwer   to  it,    was  disfranchifed.     2.  The  fecond  exception  was, 
that  it  is  not  faid  that  the  order  to  remove  him  was  under  the 
Common  feal.  common  feal  of  the  corporation.     But  per  Holt  chief  juflice,  if  a 
burgefs  be  conftituted  by  patent  under  the  common  feal,  he  ought 
to  be  difcharged  in  like  manner ;  but  if  by  eledtion,  there  it  is  only 
entred  in  the  book,  and  an  order  is  fufficient  to  difcharge  him,  fo 
that  they  may  disfranchife  him  without  any  inftrument  under  their 
Common       common  feal.     And  (by  him)  a  common  council  is  incident  to  all 
touncil.         corporations  of  common  right,  unlefs  it  be  otherwife  provided  by 
the  patent  of  creation.     3.  The  third  exception  was,    that  the  of- 
Caiifeofdif-   fenfes  were  not  fufficient  caufes  of  disfranchifement ;  for   as   to  the 
^'"M'd"'"^  mifemploying  or  nonpayment  of  the  money,    that  is  no  caufe  of 
^forfeiture,  becaufe  the  corporation   may  have  their  adtion  for  it: 
befides,  that  it  is  not  laid,   that  he  was  required  to  give  any  account 
for  it.     And  as  to  the  rafmg  of  the  books,    it  may  be  that  the 
entry  was  wrong,  and  he  only  made  it  as  it  ought  to  be ;    for  it  is 
not  averred  that  it  was  as  it  ought  to  be,  nor  is  the  rafure  averred 
to  be  to  the  detriment  of  the  corporation.     And  of  this  opinion 
was  the  whole  court,  and  therefore  a  peremptory  jnandamm  was 
granted.     Ex  relatione  ni'ri  Jacob. 
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Trinity  Term 

9  Will.  3.    C.  B.    1(597. 

Sir  George  Treby  Chief  Jujiice, 
Sir  Edward  Nevi 
Sir  John  Powell 


J'/r  Edward  NevilHiv  /i- 

yjujtices. 


Memorandum,  Sir  John  Somers  knight^  heper  of 
the  great  feal,  was  created  baron  of  Eve  (ham,  a?2d 
■lord  high  chaiKell     f  England. 


E 


Williams  verf  Lacy. 

Jeftment  for  lands  in  SomerfefJJjtre,    upon   the  demife  of  s.  C.  2  Salk. 
Sufantm  Lacy.      Special  verdi<5t,  that  William  Lacy  feifed  S^^- 
of  the  lands  in  queftion  in  fee,  by  leafe  and  releafe  bearing  ,  "how^^'s^i/. 
date  I  Apr.  1675,    conveyed  thefe  lands  to   the   ufe   ofs.c.  Comb, 
himfelf  for  life,  xtmzxnAtx  to  JVilli am  his  fon  and  the  heirs  males  ^.^5^^ 
of  his  body,  remainder  to  the  heirs  males  of  his  own  body,    re-Noy  126. 
mainder  to  his   own  right  heirs ;  the  jury  find,  that  William  the  P'got  58.  J9- 
father  died ;    William  Lacy  the  fon  entred,   and  was  feifed  in  tail  ]^^^  2'""  \^^ 
male  ;   that  2  Will.  &  Mar.  John  Keite  fued  a  praecipe  bearing  concemining 
tcjlc  the  feventh  of  November  againft  Miles  Corbet  for  thefe  lands,  common  re- 
which   writ  was  returnable  quinden.  Martifii,  at  which  day  Miles 
Corbet  appeared,  and  vouched  William  Lacy  the  fon,    who  was  not  vvhhouTte- 
prefent  in  court,  upon  which  a  fummoneas  ad  "vcarrantizandiim  if-  nant  before 
fued,  returnable  o^?^/^/V  H/7<7nV  following  ;  that  in  the  mean  while ''\^/''""'™ 

1  }         r     \         r  I  •  ]  J1  ad  'warratitt- 

betvveen  the  tejie  of  the  fummoneas  ad  ivarrantizandiim  and  the  re-  zandum  fued, 
turn  of  it,  172;.  the  fecond  day  of  Jaraiary,   William  Lacy  the  fon  but  afterwards 
by  leafe  and  releafe  conveyed  the  lands  to  Miles  Corbet,  to  make  ^^^^^j^ora 
him  complete  tenant  to  the,  praecipe ;  that  afterwards  the  recovery  a  tenant  made, 
pafTcd,  which  was  to  the  ufe  of  William  Lacy  and  his  heirs ;   that  '^  a  good  re-, 

William''''"''^'- 
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William  Lacy  died   feifed  without  ifTue  male,  leaving  the  leflbr  of 
the  plaintiff  his  daughter  and  heir ;  that  the  defendant  was  brother 
to  William  Lacy,    and  claimed  by  virtue  of  the  intail  to  William 
Lacy  the  father  and  the  heirs  male  of  his  body ;  et  ft,  &c.     The 
fingle  queftion  was,  if  a  common  recovery,    in  which  there  is  no 
tenant  to  the  praecipe  at  the  return  of  the   writ,    but  the  perfon 
againft  whom  the  praecipe  is  fued  is  made  a  good  tenant  before  the 
return  of  the  fmiimojieas  ad  warrantizandum,  and  afterwards  the  re- 
covery paffes,  be  good  or  not.     Gould  King's  ferjeant  for  the  plain- 
tiff argued,  that  in  all  cafes  of  ad\'erfary  writs  it  is  clear,  though 
the  party  was  not  tenant  at  the  tim?  of  the  tefie,   but  was  made  a 
good  tenant  before  the  return,    it  fhall  be  well  enough.     But  fup- 
pofe  that  he  was  not  tenant  at  the  return,    then  by  plea  of  non-te- 
nure he  might  abate  the  writ,  but  if  he  vouch  over,  as  to  himfelf 
he  admits  the  writ  good,   but  the  vouchee  may  counterplead  the  te- 
nancy ;  but  if  he  does  not  do  it,  the  recovery  will  be  good  againfl 
all  by  eftoppel  j  but  in  fuch  cafe  the  tenant  will  not  recover  in  value, 
becaufe  he  has  lofl  nothing.      But  if  he  become  tenant  after  the 
voucher,  and  judgment  is  given  (which  is  not  given  upon  the  prae- 
cipe, but  upon  the  laft  voucher)   this  judgment  binds  the  land ;  fo 
that  when  the  recoveror  takes  execution,  the  tenant  cannot  avoid 
it  for  this  fubfequent  purchafe ;    fo  that  then  the  tenant  lofes  the 
land,  and  then  he  will  recover  in  value  againft  the  vouchee,  and 
the  vouchee  over.     But  if  it  be  but  a  recompenfe   by  eftoppel, 
yet  it  will  conclude  all  parties  and  privies,    and  be  a  good  bar  to 
bar  them.      Stile  319.     26   Hen.  6.   49.      Bro,   Counterplca   de 
'voucher '>^2.     Recompenfe  in  •value  'i^o.     Godb.  218.     If  the  law  be 
fo  in  adverfary  writs,  as  (faid  he)  it  is,  much  more  ought  it  to  be 
fo  in  cafe  of  a  common  recovery,  of  which  the  law  takes  notice  as 
a  common  conveyance  ;  and  therefore  the  court  will  make  it  good, 
if  it  be  pofiible.     And  for  an  authority  in  point  he  cited  a  cafe  be- 
Samburnv.     tween  Sani'mrn  and  Belt,    Hil.  3  Will.  &  Mar.   B.  R.  where  in 
Belt,  I  Show,  error  to  reverfe  a  common  recovery  it  was  adjudged  by  the  whole 
^'^'^'  court,  that  if  there  is  a  good  tenant  to  the  praecipe  at  any  time  be- 

fore the  recovery  paffes  the  recovery  fhall  be  good ;   but  there  the 
writ  of  error  abated  for  another  reaion. 

Wright  King's  ferjeant  for  the  defendant  argued,  that  there  muft 
be  a  good  tenant  to  the  praecipe  at  the  return  of  the  writ,  or 
otherwife  the  tenant  might  abate  the  writ  by  the  plea  of  nontenure 
(for  he  cannot  render  the  land,  as  the  writ  commands,  if  he  has  it 
not)  but  if  he  does  not  plead  it,  it  fliall  be  good  by  eftcppd  only, 
and  bind  the  tenant  and  his  heirs.  And  all  the  books  cited  on  the 
other  fide  are  of  tenants  in  fee.  Then  this  being  good  only  by 
eftoppel,  it  fhall  not  bind  the  iffue  in  tail ;  becaufe  he  does  not 
claim  as  heir  only,  but  alfo  per  formam  doni.     Then  in  this  cale 

although 
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.although  the  recovery  he  good  by  efloppel  as  to  the  parties,  yet  it  3  Co.  3. 
will  not  bind  the  defendant,   who  claims  as  ifHie  in  tail.     And  as  to 
■the  cafe  of  ^amburn  and  BeU  it  was  adjudged  upon  other  points. 

But  the  whole  court  was  of  opinion  for  the  plaintiff".  For  it  is 
a  clear  point,  that  a  man  may  be  tenant  to  the  praecipe  at  any  time 
before  judgment  given.  And  the  difference  is,  if  the  tenant  conies  ^"•''"t  abated 
to  the  land  by  his  own  aft,  as  purchafe,  after  the  tcjle  of  the  writ,  ^^  ^^^^^'^'^ 
he  can  never  plead  it  to  abate  the  demandant's  writ,  for  by  this  he 
has  made  the  writ  good ;  but. if  he  comes  to  the  land  by  acfl  in  law 
pending  the  writ,  he  may  abate  the  writ  by  pleading  nontenure. 
Therefore  if  a  praecipe  be  brought  againft  the  fen  in  the  life  of 
the  father,  and  after  the  return  of  the  writ  the  father  dies ;  though 
he  is  tenant,  yet  fince  it  is  by  adl  in  law,  he  may  notwithftahd- 
ing  plead  nontenure.  The  fame  law  if  a  praecipe  be  fued  againft 
the  reverfioner,  living  the  tenant  for  life,  and  tenant  for  life  dies 
before  judgment,  yet  the  reverlioner  may  plead  as  above.  But  if 
the  reverfioner  had  accepted  a  furrender  of  the  tenant  for  life 
pending  the  writ,  this  would  have  made  the  writ  good,  becaufe  it 
was  his  own  aft.  i  Tim.  6.  i,  2.  8  Edna.  3.  82.  37  Hen.  6.  16. 
3  Hen.  J.  8.  And  the  cafe  in  41  Rdiv.  3.  5.  is  a  ftrong  cafe,  for 
there  a  praecipe  was  fued  againft  A.  who  pleaded  that  he  was  not 
tenant  of  the  land  at  the  time  of  the  writ  purchafed,  but  that  J5. 
was  tenant,  againft  whom  he  fued  a  formedon  upon  a  gift  in  tail 
made  to  his  grandfather,  to  whom  he  is  heir  in  tail,  and  that  he 
recovered  upon  the  formedon,  and  fued  execution  by  fcire  facias^ 
tff.  and  it  was  obic6ted,  that  A.  was  now  in  by  defcent,  which  was 
an  aft  in  law ;  but  Kirton  there  faid,  fince  he  hath  fued  execution 
hy  fcire  facias,  he  has  affirmed  the  demandant's  writ  good,  becaufe 
it  was  his  own  aft;  to  which  Fitichden  chief  juftice  agreed.  And 
5  Hen.  5.  9.  and  Noy  126.  agree  this  diverfity.  And  therefore  for 
thefe  reafons  the  court  were  clear  of  opinion,  that  the  recovery  was 
good ;  but  upon  the  importunity  of  the  defendant's  counfel  they 
gave  them  time  till  Michaehnas  term,  to  fearch  for  fomething  more 
to  fay  for  the  defendant.  And  after  arguments  at  the  bar  in  Mi- 
chaelmas and  Hilary  terms  following,  m  luyhr  icnn  lolFill-i.C, 
B.  judgment  was  given  for  the  plaintiff  by  Nevi/l,  Pcwell^  and 
£/e?2coive  juftices,  Trcby  dubitante.     Poji.  475. 

Trufcott  verf.  Carpenter  and  Man. 

THE  plaintiff  brought  an  aftion  of  trefpafs,  afTault,  battery,  vide  sStra. 
wounding  and   imprifonment,  againft  the  defendants;    and  "34- . 
declares,  that  the  defendants  at  fuch  a  day  at  St.  Ree  in  Cor?nval, 
aJTaulted,  beat,  wounded,  and  imprifoned  him,  and  detained  him 
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a-  Point, 


Higgen  V 
Martin. 


in  prifon  until  he  paid  a  fine  of  3  /.  16  s.  and  8^.  &c.  The  defendants 
to  the  wounding  plead  not  guilt}' ;    and  qtio^u^  totum  rcfiduum  tranf- 
grejjionh,    tnjultus,    et  impr'tfjuamenti,    they  plead,    that  the  defen- 
dant Carpenter  entred  a  plaint  in  debt  againft  the  piaintiff  in  the 
court  of  Launcejhn  in  Cornival  for  a  debt  due  to  him  infra  jurif- 
diSlionein  curiae ;    that   a  fummons   illued    thereupon   againft   the 
plaintiff,  and  7iicbil  was   returned   thereupon ;    then  a  capias  ilTued 
direded  to  the  defendant  Man,    to  feile   the  plaintiff,  which  was 
awarded  the   27th  of  January  y  Will.  2'  returnable   the    loth  of 
Apnl  following,    that  this  capias  was  delivered  to  the   defendant 
Man,  and  he  by  virtue  thereof,    before  the  return  of  the  writ,  viz. 
the  9th  of  March  at  Laiinceflon  aforefaid,    at   the  rcquefl  and  in- 
flance  of  the  defendant  Carpenter  took  and   arrefted  the  plaintiff, 
and  detained  him  in  cuftody  for  want  of  fureties  uritil  the  loth  of 
March,  at  which  day  the  plaintiff  paid  the  debt,  which  was  the  3  /. 
\bs.  and  %d.  &c.  and  the  defendant  Man  then  and  there  by  con- 
fent  of  the  defendant  Carpenter  let  the  pLdntiff  go  at  Lrge  j  which 
is  the  refidue  of  the  faid  trefpafs,  affault,  and  impnlonment,  where- 
of the  plaintiff  complains  j    and  they  traverfe  al'i'que  hoc  that  thev 
are  guilty   of  any  other  trefpafs,  affailt,  or  imprifonment,   before 
the  tefte  of  the  ivrit,    or  after  the   return,   or  at  St.  Ree,   or  any 
/Other  place  out  of  the  jurifdiftion  of  the  court  of  hauncejlon.     The 
plaintiff  replies,  that  tlie  caufe  of  adion  arofe  at  6"/.  Neots,  abfqiie  hoc 
that  it  arofe  within  the  jurifdidtion  of  the  court  of  Launcejlon.     The 
defendants  demur.      And  Lutwyche  and  Girdler  ferjeants  for  the 
plaintiff  argued,    that  the   replication   has  avoided  the  defendant's 
plea ;  that  the   defendant  by  his  demurrer  has  confeffcd,  that  the 
caufe  of  adlion  arofe  out  of  the  jurifdiftion  of  the  court  oi Launccf- 
ton,  and  then  the  officers  v/ho  execute  any  procefs  are  puniOiable. 
Contra,  if  the  court  has  jurifdidion,  but  the   procefs  is  erroneous. 
And  for  this  they  cited  i  o  Co.  76.  the  caie  of  the  Marji:alfea.      i  Roil. 
Abr.  547,  fJoQ.   March  8.    2  Rollr  Rep.  109.  and  Mich.  28  Car.  2. 
C  B.    Rat.  ^16.     Higgen  verf.  Martin.     An  adion    was    brought 
as  here  againft  the  plaintiff  who  recovered  in  the  inferior  court, 
and   the    officer  for  falfe  imprifonment ;    the   defendants  juftified 
as  in  this  cafe ;  and  the  plaintiff  replied,  that  the  caufe  of  adion 
arofe   out   of  the  jurifdidion  of  the  court ;    and  upon   demurrer 
it  was  adjudged  for  the  plaintiff  upon  the  reafon  and  authority  of 
the  cafe  of  the  Marjhjlfca.     So  Hi  I.  33  ii?  34  Car.  2.  C.  B.  Rot. 
458.  or  1629.     Gelder  v.  Pratt,  the  fame  cafe  and  the  fame  refo- 
lution.     Sed  Jion  allocatur.     For,   per  curiam^    neither  the  officer 
eating  procefs  Hor  the  party  are  bound  to  take  notice^  whether  the  caufe  of  adion 
of  an  inferior  ai-if^  Qut  of  the  jurifdidion  of  the  court;  and  therefore  the  refolu- 
thecauTc  o7  ^*°"  ^^  ^hc  cafc  of  the  Marjlaljea  was  a  hard  refolution,  and  war- 
adion  arofe     ranted  bv  none  of  the  books  there  cited.     But  if  the  caufe  of  adl- 

*'.':j.°*^.''^^j^'  on  arofe  out  of  jurifdidion  of  the  court,    the  defendant  in  the 
tfiitisaioa.  -^  ■    (■    ■ 

.inienor 


Gelder  v. 
Pratt. 

The  officer 
and  party  ex 
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•iriferior  court  ought  to  plead  it ;  and  if  he  docs  not,  the  affair  of  tlie  i  Roll  Abr. 
jurlfdidlion  is  over,  and  he  fliali  not  take  advantage  of  it  in  any  col-  '^^^  P'-  5- 
•lateral  adion  againfl  the  plaintiff,  or  the  officer  who  executes  the 
sprocefs.     And  fo  it  was  relblved  in  the  Exchequer  fince  the  revolu- 
tion,  hziw'ttn  Pcole  znA  Gmnn,  upon  folemn  debate  and  exam ina- pg^jgy 
tion  of  all  the  precedents,  where  the  adlion  of  falfe  imprifonment  Gwmn. 
was  brought  againfl:  the  judge,  officer,  aud  plaintiff  in  the  inferior 
court ;  and  the  cafe  was  adjudged,   when  Pciecil  juftice  was  a  ba 
fon  of  the  Exchequer;  and  he  faid,  that  Hclt  chief  juftice  appro- 
ved of  the  judgment  in  the  cafe  of  Pcole  and  G'wi?m,  it  being  re- 
ported to  him.     2.  It  was  argued  for  the  plaintiff,    that  notwith- 2.  Po.nt. 
ffandino;  his  replication  was  not  good,  yet  the  defendants  plea  waSr„. 

•  /-»  T^itnc  not  tfA# 

ill ;  for  the  defendant  juftifies  under  a  captas  tcfte  the  27th  of  j'iz- ve/fed. 
niiary,  and  returnable  the  loth  of  ^^/ir// following,  and  fays,  that 
by  virtue  thereof  he  took  the  plaintiff  the  9th  of  March  and  dif- 
charged  him  the  loth,  and  traverfes,  abfquc  hoc  that  they  were  guil- 
ty at  any  time  before  the  tcjle  and  after  the  return  of  the  writ;  (o 
that  there  is  a  time  not  traverfed,  in  which  the  defendants  may 
be  guilty,  notvvithftanding  any  thing  that  appears  to  the  contrary. 
liz.  between  the  loth  of  March,  which  was  the  day  of  the  dif- 
•  charge  of  the  plaintiff,  and  the  tenth  of  jipril,  which  was  the 
return  day  of  the  writ.  And  they  cited  Carter  84.  Atkim  v.  jj-  l  g 
.Cleaver.     And  of  this  opinion  was  the  whole  court.  Car.  2. 

■    A  fecond  exception  was  taken  to  the  plea,  that  the  plaintiff  has  3.  Point. 
declared  of  an  exprefs  battery  ;  therefore   though    the  juftification  ^■'"ery  rat 
of  the  imprifonment  impliedly    iuftines  a  battery;    yet   when  an^"''"'" 
exprefs  battery    is  laid  it  ought  to  be  juftified  alfo.      i  Roll.  Rep. 
176.     Wilfcn  V.  Dod;  and  there  it  was  adjudged  a  difcontinuance, 
becaufe  there  was  no  anfwer  to  the  battery.     But  there  is  here  an 
anfwer,  fuch  as  it  is,  for  the  defendants  fay,   quoad  tctiim  refiduwn 
tranfgrejjionis,  c?r.  which  the  defendants  intended  to  be  a  juftifica- 
tion for  the  whole,  and  fo  to  comprehend  the  battery,  and  there- 
fore no  difcontinuance.     But  itis  an   infufficient  juftification,  be- 
caufe they  juftify  by  implication  only  a  battery  which  is  included  in 
the  imprifonment,  where  an  exprefs  battery  ought  to  be  iuftlfied. 
Befiaes,  that  if  an  officer  has  a  legal  procefs  to  arreft  a  man,  yet  ^n  officer  c-o- 
he  cannot  beat  him,  unlefs  he  refifts ;    but  no  fuch  thing  appears  on  an  arreil" 
here,  and  therefore  for  this  reafon  alfo  the  pica  is  ill.     And  fo  it  ""„"°2ho!ir 
was  adjudged,  Fajch.  1691,  C.B.   intr.  Ilil.  2  JVill.  &  Mar.  Ro^.^cMmc. 
759.     Siofiyj.  Calvert,  and  2  Fent.  J g^^.     Carre  v.  Dome.     And  siony  v.  Cal- 
of  this  opinion  was  the  whole  court ;    for  where  an  exprefs  battery  vert, 
is  laid  it  is  not  enough  to  juftify  the  imprifonment  upon  legal  pro- 
cefs, which  includes  a  battery ;  but  the  defendant  ought  to  go  on, 
and  (hew  that  he  arrefted  the  plaintiff,  and  the  plaintiff  offered  to 
Telcue  himfelfj  and  fo  the  defendant  was  compelled  to  beat  him. 

For 
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For   otherwife   if  it  be  not  upon  fome  fuch  occafion,   a  man  can- 
not jaflify   a  battery  in  an  arreil:.      And  therefore  for  thefc   two 
defecls  in  the  plea  judgment  was  given   by  the  whole  court  for 
.  the  plaintiff. 

Wainford  vcrf.  Barker. 

Ti'  a  man  be  T  T  P  ^  N  motion  for  a  prohibition  to  the  fpiritual  court  of  Nor- 
cited  111  the      \_\_  isoicb  (where  the  plaintiff  was  cited  as  adminiftrator  to  7. 

fpiritiial  court    r,^  rj)  \         •     n  i  <•  •  ^     y         ■,    r 

to  account  to  '^'  to  account,  <jjc.  at  the  inltance  and  profecution  of  the  defcn- 
3nothe^as  ad- dant)  upon  a  fuggeflion,  that  the  defendant  was  not  a. creditor,  nor 
Xe?ew°e'  "cxt  of  blood,  to  the  inteibte.  The  queftion  was,  whether  the 
other  is  no  defendant,  who  had  a  debt  due  to  him  from  the  inteflatc  by  fim- 
creditor.  ^c-.  pie  contraft,  but  more  than  lix  years  were  elapfed,  whether  he 
tiirbecrant-  ^O'-'^d  be  accounted  a  creditor  within  the  ftatuteof  i  °Jac.  2.  cap.  17. 
ed.  to  be  enabled  to  compel  the  adminiflrator  to  account.     Ami  ad- 

!  Salk.  154.   judged,  that  he  is  a  creditor  within  the  adl ;    for  it  is  i'   debt,  tho' 

2Vcin.iiii.*C  ■  -. 

A  creditor,  '  Darrable  by  pleading  of  the  flatute  of  limitations  j  and  therefore  the 
who?  prohibition  was  denied. 


••  Pechey  %)t7-f.  Harrlfon. 

s.  c.  I  Salk.      I   "HE  plaintiff  being  an  Infant  brought  an  adion  by  guardi- 
77-  ,  X      an.     And  after  verdi(fl  for  him,  it  was  moved  in  arrefl  of 

a  gHardla""  judgment,   that  there  was. no  warrant  for  him  to  appear  by  guardian 
ought  to  be     entred  upon  record.     And  it  was  refolved  by  the  whole  court,  that 
upon  record    {]-,g  admittance  of  a  guardian  ought  to  be  upon  record,  becaufe  it  is 
'  fhe  adt  of  the  court ;  for  the  court  takes  care  of  infants,  that  none 
ihall  fue  for  them,  but  thofe  that  are  refponfible  ;   for  if  the  infant 
be  prejudiced  he  may  have  his  adlion  againft  him.     But  judgment 
cannot  be  arrefled  for  this  caufe,    no  more  than  if  no  warrant  of 
attorney  be  filed.     But  upon  error  brought,   and  diminution  alleged 
and  certified  /«  B.  R.  it  will  be  ill,  for  which  the  judgment  may 
Judgment       be  reverfed.     But  judgment   can  rlever   be  arrelW,   but  for  that 
°Jihhle\^^'    which  appears  upon  the  record  itfelf;    but  this  admittance  ought 
not  to  appear  upon  this  record,   but  upon  the  remembrance  of  th^ 
prothonotary.     In  the  fame  manner  if  a  record  begins,  that  ^.  B. 
funimonitiis  fuit,  which  prefuppofes  a  writ;  yet  if  there  be  no  writ 
judgment  cannot  be  arrefled  for  this  reafon,    but  the  party  may 
have  a  writ  of  error.     So  in  this  cafe  it  is  faid  upon  the  plea  roll, 
that  he  appears  per  guardianum  fuum  ad  hoc  fpecialiter  admijfiim  per 
curiam^  which  fuppofes  that  there  is  a  regular  admittance  upon  the 
prothonotary's  remembrance ;  but  if  there  is  none,  it  is  not  examin- 
able here.     Therefore  judgment  was  given  for  the  plaintiff. 

4  Harrifon 
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Harrilbn  vcrf.  Britton. 

REplevin.     The  defendant  makes  conufance  as  bailiff  to  'J.  S.  BailiiF  or  not. 
The  plaintiff  travcrfes,  abfque  hoc  that  he  is  bailiff.     The  de- '"^"''^ti'e  in 
fendant  demurrs :  And  judgment  for  him.     For  the  difference  is  In^^e^levb'"' 
between  trefpafs  and  replevin.     In  the  former  fuch  a  traverfe  may ,  Lev  zo 
be  taken,  but  not  in  the  latter.  tomra,  and 

fays,  he  ought 
to  traverfe  in 
•replevin. 

Llewellyn  ve?-f.  Pinock. 

Motion  was  made  by  ferjeant  Geers  for  a  prohibition  to  be  di-  For  words 
reeled  to  the  court  of  the  bilhop  of  Llandaff,  where  a  libel  "o'  known 
was  againft  the  plaintiff  for  J'FclJh  wotAs,  and  no  Anglice  was  laid '^Je'lf  itoui"' 
\\\  the  libel  j  fo  that  he  urged,  that  the  court  could  not  underftand  to  be  with  an* 
them.      But  the    motion   was  denied,  for  [per  curiam)  in  JVales  "^"^''^ ' 
they  underftand  the  words,  and  therefore  there  is  no  need  to  lay 
an  averment  of  the  fignification  with  an  Anglice.     But  in  an  ad:ion 
brought  for   U'eljl:  words  in  England,  an  averment  of  their  fio-ni- 
fication  ought  to  be  laid. 


Sir  William  Duncombe  v.  Church,  the  warde?i  of 

the  Fleet, 

S  IK  William    Duncombe   obtained   judgment   againft   Church  forsalk.  t. 
,     4000  /.  for  an  efcape,  and  upon  affidavit  made,  that  it  is  a  juft  Sequeftration 
debt,  it   was  moved  that  he  might  have  a  rule  for  fequellration  ol  °Y^^ 'f"^^ ( 
the  office,  according  to  the  late  adl  of  parliament.     And  the  que- °he"f  [ea"  ° 
ftion  was,  how  this  acfl   (liall  be  put  in  execution  ?    And  ^cr  cu- 
riam^ a  commi'l'on  of  fequellration  ought  to  be  granted  to  com- 
miffioners  appointed   by   the    court,    under  die    feal  of  the  court. 
And  a  commiffion  was  granted  accordingly. 


Rode  Vcvf.  Hodges. 


& 


DEBT  upon  bond  dated  the  19th  q{  March  1695,  conditioned 
to  perform  the  award  of  ^.  and  jb\  of  all  adions,  demands,  cff. 
ita  quod  the  award  be  made,  and  delivered  in  writing,  before  the 
firfl:  of  April  next  following ;  and  in  cafe  the  arbitrators  make  no 
award  within  that  time,  then  to  perform  the  umpirage  ai  John 
Clerk,  ita  quod  he  make  his  umpirage  before  the  twelfth  following. 
The  defendant  pleads,  that  the  arbitrators  made  no  award,  but  that 
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the  umpire  made  an  umpirage  within  the  time  limited ;  which  re- 
cited, that  whereas  the  defendant  Hodges  had  lent  to  Roje  the 
plaintiff  30/.  for  fecuring  whereof  the  plaintiff  i^o^  had  mortgaged 
certain  lands  to  the  defendant;  and  whereas  there  was  a  controverfy 
between  the  plaintiff  and  defendant  concerning  that  matter,  h,e 
awarded  that  the  plaintiff  Rojfe  (hould  pay  to  the  defendant  Hedges 
35/.  before  the  of  jz/wa' next  following,  and  that  in  the  mean 

time  he  fhould  permit  the  defendant  to  enjoy  the  poffeflion  of  the 
mortgaged  lands;  and  that  upon  payment  of  the  faid  35/.  to  the 
defendant,  the  defendant  Hodges  fliould  account  to  RoJfe  the  plaintiff 
for  the  mean  profits,  and  deliver  over  to  him  the  mortgage  deed, 
and  re-aflign  to  the  plaintiff  the  mortgaged  land  j  and  then  awards 
mutual  releafes  until  the  day  of  the  date  of  the  bond  :  and  the  de- 
fendant pleads  performance  generally.  The  plaintiff  replies,  that 
he  paid  the  35/.  before  the  day  appointed,  but  that  the  defendant 
has  not  re-affigned.  The  defendant  rejoins,  that  he  delivered  the 
mortgage  deed  to  the  plaintiff,  and  was  ready  to  re-a(T:gn,  but  the 
plaintiff"  had  not  requefted  him.  The  plaintiff  demurs.  And  re- 
Departure,  folved,  I.  That  the  rejoinder  is  without  doubt  a  departure  from 
the  bar ;  for  in  the  bar  the  defendant  pleads  general  performance, 
and  in  the  rejoinder  he  fliews  a  fpecial  performance.  See  2  Keb. 
I  Mod.  3.  pi.  612,   6ig.  int7'.^rin.    21  Car.  2.  B.  R.  rot.  882.     Then  Wright 
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ferjeant  for  the  defendant  took  exception  to  the  replication,  that  it 
is  not  faid,  that  the  plaintiff"  requefted  the  defendant  to  re-affign. 
Now  before  requeft,  this  being  an  aft  to  be  done  with  the  concur- 
rence of  both  parties,  the  defendant  has  time  during  his  life.  Co. 
Li.  208.  b.  Sed  non  allocatur.  For  per  curiam^  the  re-affignment 
might  be  made  without  the  prefence  of  both  parties ;  for  a  deed 
delivered  to  the  ufe  of  the  party  though  abfent  will  be  good,  and 
the  intcreff  will  veft  in  him.  But  if  it  had  been  to  re-infeoffe,  it 
had  been  otherwife ;  becaufe  there  the  party  muft  have  been  prefent 
to  take  the  livery.  Befides,  that  it  is  nunifeft,  that  the  umpire 
intended  that  at  the  fame  time  upon  the  receipt  of  the  money  the 
defendant  (bould  re-ailign.  And  if  it  had  been  a  fee,  it  might 
have  been  done  by  leafe  and  releafe.  Then  Wright  for  the  defen- 
dant faid,  that  if  any  part  of  the  award  is  void,  and  the  non-per- 
formance of  that  is  all'gned  for  breach  of  the  bond,  the  plaintiff 
cannot  recover.  Now  here  the  non-rea!l'gnment  is  affigncd  for 
breach  j  but  the  award,  as  to  that,  is  void  for  the  uncertainty,  for 
non  conflat  by  the  award  for  how  long  time  this  re-affgimient  ought 
to  have  been,  for  years,  life,  or  fee.  Then  this  part  of  the  award 
being  void,  the  breach  of  it  will  fignlfy  nothing.  Sed  non  allo- 
catur. For  per  curiam^  the  word  re-affignment  imports,  that  it 
was  but  a  chattel  ;  but  however  it  ousiht  to  be  extended  to  the 
whole  intereft  mortgaged.  And  therefore  judgment  was  given  for 
the  plaintiff. 

3  Blackett 
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Blackett  verf.  Anfley. 

THirty  feven  part-owners  of  a  fhip  would  fend  her  a  voyage,  Admiralty, 
but  two  or  three  of  the  other  part-owners  would  not  con- ^"'^  *^5- 
fent.     Upon  which  the  admiralty  took  ftipulation   in  nature  of  a   "■'■''*  5' 
recognizance  of  the  thirty  feven  for  fecurity  for  the  fafe  bi'nging 
back  of  the  fliip.     And  the  fhip  being  loft,  the  two  or  three  part- 
owners,    who    oppofed  the  voyage,   libelled  upon  this  ftipulation 
againft  the  thirty  feven.     Upon  which  they  moved  for  a  prohi- 
bition.    But  it  was  denied;  iov  per  curiam,  though  by  the  law  of  Littlet.  f 
Englajid  two  or  three  part-owners  may  hinder  the  others  from  fend-  323-  feems  w 
ing  the  fliip  a  voyage  without  their  confent,  yet  the  law  of  the  ad-  '''^  '=°""*''y- 
miralty  is  otherwife.     For  there,  for  the  encouragement  of  naviga- 
tion, the  court  of  admiralty  will  permit  the  fliip  to  make  the  voyage, 
upon  fecurity  given  to  bring  her  back  fafc.     For  it  is  reafonable  that 
the  others,  who  oppofe  the  voyage,  fliould  have  fome  fecurity  for 
their  fliip.     Then  if  the  fliip  be  loft,  it  is  at  the  peril  of  the  adven- 
turers, and  they  fliall  be  fuable  upon  their  ftipulation  by  the  others 
in  the  admiralty ;  for  now  it  is  not  doubted,  but  the  admiralty  may 
take  ftipulations. 

John  Thorpe  v.  Ric.  Thorpe. 
Intr.  Hil.  8  TFilL  3.     C.  B.     Rot.  1667. 

THE  plaintiff  brings  indebitatus  ajfumpfit  againft  the  defendant  s.  c.  i  Salk. 
for  7/.  and  declares,  that  whereas  he  had  mortgaged  to  the  171- 
defendant  certain  copyhold  lands,  redeemable  upon  the  payment  of  p"'^^j-'+^" 
fuch  a  lum  of  money,    the  defendant,    in    confideration    that  the  Ro.Abr.  408. 
plaintiff  would  releafe  to  the  defendant  his  equity  of  redemption,  ^'«l^'  '93. 
aflumed  to  pay  to  the  plaintiff  7/.  the  plaintiff  avers,  that  he  did  ^'j^i'^j'^-s. 
rek-afe  his  equity  of  redemption ;   but  that  the  defendant  has   not 
paid  the  7  /.     The  defendant  pleads  this  releafe  in  bar  of  the  action, 
bccaufe  after  the  words  [equity  of  redemption]  the  fcrivener  had 
adued  [and  all  a<Slions,  duties  and  demands.)     The  plaintiff  demurs. 
And  the  qucftion  was,  whether  this  7  /.  was  releafed  by  thefc  ge- 
neral words  ?     And  per  curiam  adjudged,  tliat  this  duty  of  the  7  /. 
was  not  extindl.     For  where  there  are  general  words  only  in  a  re-  ExpoHtion  of 
leafe,    they  fliall  be  taken  moft  ftrongly  againft  the  releafor ;    as  fenterxes. 
where  a  releafe  is  made  to  A.  and  B.  of  all  acftions,  it  relcafes  ail 
feveral  anions  which  the  releafor  has  againft  them,  as  well  as  all 
joint  adions.     So  if  an  executor  releafes  all  actions,  it  will  extend 
to  all  adtions  that  he  hath  in  both  rights.     39  Eikt\  7.  26.  /k     2  Ko. 

Air, 
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^r.  409.  ^.  I.  But  where  there  is  a  particular  recital  in  a  deed^ 
and  then  general  words  follow,  the  general  words  fliall  be  qualified 
by  the  fpecial  wordsi.  2'  Seimd.  403,  3  Kcb,  45,  59.  Lord  Ar- 
lmgton  "V.  Merrick.  \And.bi^.  Moor  \ II.  By  A?iderfon.  And 
Snight  Po'zc'f// juftice  cited  a  cafe  between  Kmght  and  Cole,  adjudged  T?-/;;. 

*.  Cole,  2  J'Vili.  &  Mar.  B.  R.  in  which  cafe  he  was  council.  The  cafe 
3  Mod.  277.  .^^,^g  ji^yg .  ^_  recovered  againft  B.  a  judgment  for  6000  /.  snd 
made  J.  S.  and  J.  D.  his  executors,  and  died ;  B.  made  C.  his 
executor,  and  devifed  a  legacy  of  5/,  to  J.  D.  and  diedj  J.  D. 
by  deed  acknowledged  the  receipt  of  the  5  /.  of  C.  and  thereby 
releafed  the  faid  legacy,  and  all  aftions,  fuits  and  demands,  which 
he  had  againft  C.  as  executor  to  B.  and  after  argument  in  B.  R.  it 
was  adjudged,  that  nothing  was  releafed  but  the  5  /.  And  there- 
fore in  the  principal  cafe  judgment  was  given  far  the  plaintiff.  Sec 
z  Cro.  623.     Porter  v.  Philips.     Pojl.  662. 


Olborn  verf.  Poole. 

S.  C.  Lutw.    1^  /f  Otion  was  made  lafl  Eajier  term  for  a  prohibition  to  be  di- 
1^53;  iV|   reded  to  the  fpjritual  court  oi  Co'Veritry,  where  a  libel  wa» 

tiar°fon,  'vix.  preferred  againfl  the  plaintiff,  being  a  parfon,  for  thefe  words ;, 
He  is  a  pitiful  P(55/,.  is  a  pitiful  pimping  rafcal,  et  alia  verba  tiirpiffima.  And 
f imping  ra  -  ^  ^.^j^  ^^^  made,  that  the  other  fide  lliould  fliew  caufe  why  a  pro- 
4  Rep.  19.  hibition  lliould  wot  be  granted.  And  now  the  laft  day  of  this  term, 
Cro.  Jac.  65,  upon  motion  to  grant  the  prohibition  abfolutely,  the  court  held, 
'  Bdf.  138.  ^^'^^^  nothing  fliould  be  more  defamatory  of  a  parfon  than  of  a  lay- 
Lat.  47.  man,  unlefs  it  concerned  his  fpiritual  funftion,  and  imported  fome 
^'^  5^j'59^  crime  punifhable  in  the  fpiritual  court.  Therefore  knave  or  rogue 
Vent.  2.  is  not  punilhable  there  ;  but  if  it  is  faid,  that  he  is  a  knave  in  his 
2lnft.  493.  preaching  (the  fpeaking  being  of  a  parfon)  no  prohibition  fliall  be 
«  H^b  zl  g!"'^"^^^^')  becaufe  it  defames  him  in  his  fundlion.  2  Roll.  295,  7. 
But  the  word  pimp  is  punifliable  there,  whether  it  be  fpoken  of  a 
clerg-yjiitin  or  a  layman  ;  for  the  crime  which  it  imports,  is  punifli- 
.Adjeaive  able  there.  Godb.  66.  Then  if  the  party  makes  ufe  of  an  adjedtive 
words.  word,  the  difference  is,  where  the  adjeflive  word   imports  an  adt 

done  or  a  habit,  and  where  it  imports  only  an  inclination ;  as  to 
fay,  that  J.  S.  is  a  bribing  attorney,  or  murdering  villain,  or 
pimping  rafcal,  thef'e  import  an  ad:  done,  and  are  punifliable  at 
common  law,  or  punifliable  in  the  fpiritual  court,  being  taken  di- 
ftributively.  But  to  fliy,  that  J.  S.  is  a  murderous  villain,  or 
pimperly  rafcal ;  the  law  is  otherwife,  becaufe  thefe  import  only 
an  inclination.  And  of  this  opinion  was  the  whole  court.  But 
then  Treby  chief  juftice  faid,  that  the  queftion  would  be,  in  what 
fenfe  the  court  would  underftand  thefe  words,  for  the  pronun- 
ciation of  the  words  added  much  to  their  figniiication ;  then  it  m;;v 

be 
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be  that  the  words  were  fpoken  in  jeft,  Cc.  and  for  this  reafon  he 
inclined  to  grant  a  prohibition.  But  the  other  juflices  faid,  that 
they  could  not  intend  any  fuch  thing,  and  therefore  they  oppoled 
the  granting  the  prohibition  ;  and  if  the  plaintiff  had  any  thing  to 
excufe  himiclf,  he  might  plead  it  in  the  fpiritual  court,  and  if  they 
refufed  to  admit  it,  then  a  prohibition  (hould  be  granted.  But  in 
the  mean  while  the  prohibition  was  denied  as  to  the  words  pimp- 
ing rafcal ;  and  a  prohibition  was  granted  as  to  the  other  uncertain 
words,  alia  verba  tiirpijjima. 

Lambert  vci'f.   Cook. 

TRefpafs  for  the  taking  of  cattle  at  Z).  parvum  praediSf.  &c.  20  Viner.Tit, 
The  defendant  juftifies,    that    J.  S.    was   feifed  in  fee   ofSuplufage, 
Blackaar,  and  being  fo  feifed  demifed  it  to  the  defendant  for  three  "+'°  '"^' 
years   to  commence  from  Lady-day  8  Will.  3.   that  the  defendant 
by  virtue  thereof  entred,  and  took  the  cattle  there  damage  feafanf^ 
&c.     The  plaintiff  replies,  that  before  the  demife  made  to  the  de- 
fendant y.  S.  dcmiled  this  Blackacre  to  him,  to  hold  de  anno  in 
annum  quamdiu   ambahus  parti  bus  plactierit,    and   that   he  entred 
and  put  in  his  cattle,  and  that  tlie  defendant  took  them  within  the 
two  years ;  abfque  hoc,  that   J.  S.    demifed  to  the  defendant   modo 
ct  forma,  &c.     The  defendant  demurs,  and  fliews  for  caufc,  that 
the  plaintiff  non  traverfat  the  laft  leafe,  &c.     And  Lovell  ferjeant 
for  the  defendant  argued,    that  the  declaration  was  ill,  becaufe  it  is 
for  taking  of  cattle  at  D.  parvum  praediSi.    where  no   mention   is 
made  of  D.  parvum  before ;    and  therefore  it  is  a  declaration  of  a 
trefpafs  in  no  place.     But  the  court  faid,  that  they  would  have  no 
regard  to  this  exception,    for  they  would  rejedl  the  pracdiSl.   zi.  Praedia  te- 
liirplufage.     Then  Lovell  took  exception   to  the  replication,  that j«5^«d  as  fur- 
it  was  ill  by  realbn  of  the  traverle  of  the  lafl  Icafe  of  the  defen-  F'"'^S^- 
dant,  for  the  plaintiff  had  fufiiciently  avoided  it  before  j  for  leafes 
for  years  being  by  grant,    where  two  fevcral  perfons  derive  tv.'o 
Jcvcral  leafes  from  the  fame  perfon,  he  who  has  the  prior  leafe 
fhall  not  traverfe  the  fubfcquent  leafe,  but  the  fublequent  fli.ill  tra- 
verfe  the  former.      Bii!:  in   feoffments   the  law  is  othervvifc,   for 
there  the  lafl  feoffment  muft  be  confeffed  and  avoided ;  becaufe  a 
dilfeilor  may  gain  a  fee,  but  none  can  gain  an  eflate  for  years  but 
by  lawful  conveyance.     And  fuch  traverfe  is  ill  upon  a  general  de- 
murrer.    6   Co.   24.  b.    Hrlicr's  ca.{e.     O-w.  141,    2.     il'/i'.  221,  Hob.  So. 
I  Cro.  586.     Moor  557.     See  i  Brcii'nl.  147.     2  Saiind.  28.     And  '  ^"^  494- 
only  3  Cro.  754.    Covert's  cafe,    is   to  the  contrary,  which  cannot 
oppole  the  current  of  fo  many  books.     2.  Admit  that  it  is  good 
upon  a  general  demurrer,    yet  in  this  cafe  the  defendant  has  de- 
murred fpecially,  and  fliewn  this  for  caufe  •   and  therefore  v/ithout 
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doubt  it  is  ill,  for  it  is  at  leaft  matter  of  form,  whereof  the  defen- 
dant rtiall  take  advantage  by  his  fpecial  demurrer.     Againil;  this  it 
was  argued  by  ferjeant  Wright  for  the  plaintiff,      i.  That  the  defen- 
dant's demurrer  is  general  and   not  fpecial,  for  it  fliews  for  caufe 
that  the  plaintiff  has  not  traverfed,  &c.  where  in  fadl  he  has  tra- 
verfed  ;   fo  that  the  caufe  fhewn  is  repugnant  to  and  confuted  by 
the  very  record.     Then  there  not  being  any  caufe  rtiewn,   it  fhall 
be  a  general  demurrer.     Then  if  this  traverfe  is  but  matter  of  form, 
it  will  be  aided  by  the  general  demurrer.     And  for  authority  in 
this  point,  that  it  is  but  form,  he  relied  upon  2  Ventr.  212.    Denny 
V.  Mazcy.     The  firft  cafe  of  this  nature  was  26  Hen.  8.  4.  pi.  16. 
whereof  Hobart   102.  takes  notice.      Then  comes   Hdier's  cafe, 
6  Co.  24,  25.  which  feems  to  be  the  foundation  of  all  the  latter 
judgments.     And  Moor  in  reporting  this  cafe  feems  to  infinuate, 
that  the  iudgment  was  given  for  another  reafon  than  that  which 
.  Coke  mentions.     But  yet  admitting  HeUcf%  cafe  to  be  law,   it  does 
not  appear,  that  it  was   upon  a  fpecial  demurrer,    for  the  record 
cannot  be  found.     2.  This  cafe  differs  from  Helicr's  cafe,  for  there 
the  plaintiff  and  defendant  claimed  the  fame   intereft,    and  there 
cannot  be   two  affignments  of  one  term  for  years  ;    but  here  there 
might  be  two  leafes,  for  it  might  be,  that  J.  S.  after  he  had  leafed 
to  the  plaintiff,  entred  upon  him,    and  oufted  him,    and  leafed  to 
the  defendant ;  fo  that  there  is  here  a  poffibility  of  two  leafes  fuch 
as  they  are;    but  there  cannot  be  two  affignments  of  one  term. 
The  want  of  a  traverfe  is  aided  by  a  general  demurrer,   i  Cro.  323, 
much  more  where  there  is  a  traverfe  too  much. 

Traverfe.  But  after  feveral  arguments  at  the  bar  the  court  was  of  opinion, 

Dier355-      that  Heller' s   cafe  was  good    law   upon  a  general  demurrer;    for 
Ante  64.       vi^here  a  traverfe  is  taken  of  a  matter  not  alleged,    it  is  but  form  ; 
but  where  the  plea  is  fully  confeffed  and  avoided,  and  then  a  tra- 
verfe moreover  is  taken,  this  traverfe  vitiates  the  whole  plea.     Bro. 
jenk.  105.     Conjefs  and  a'void  b^.     33  7j?if'«.  6.  28.     Then  here  when  the  firfl: 
termor  (admitting  that  the  leffor  had  oufted  him  and  made  a  fub- 
fequent  leafe)  re-enters,  the  fecond  leafe  is  become  void.     Then 
to  traverfe  the  fecond  leafe  is  to  traverfe  a  void  leafe,  which  would 
Special  de-   __  be  ill  upon  a  general  demurrer.     But  the  court  refolved,    that  this 
murrer.w  a  •  jj^^^m-^.^^  ^^s  a  fpecial  demurrer;    for  as  to  the  [non\  fince  it  is 
contrary  to  the  record,    they  faid  they  would  rejedl  it  as  furplu- 
fage.     And  therefore  judgment  was  given  for  the  defendant.     Note, 
2  Vent.  ZI2.  the  court  faid,  that  the  cafe  of  Demiy  v.  Mazey  was  a  blind  cafe, 
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Fontleroy  verf,  Aylmer. 

TRefpafs  quare  cJraifum  fiium  j regit  et  hitravii  et  viginti  per-  Trefpafs  with 
ticas  fepium  fuarum  projlernavit  et  berbani  fuam  cum  ave- ""'•""•''"'''' ■ 
riis  confiimpfit  et  conculcavit  et  quare  in  feparali  fua  pifcaria  pif-  ^**'  ^^^\  ^"^^^ 
catu%  fuit  W  pifces  cepit,  with  a  continuando  as  to  the  prcjiernction  '^pu'^^'^oat 
of  the  fenfes  and  conluniing  of   the  grafs    for  two   years.      Not  faying/««. 
guihy  pleaded.      Verdidt    for    the    plaintiff.       Serjeant  Rctherham  gro.  Trefpafs, 
moved  in  arrefl  of  judgment,   i.  That  the  plaintiff  has  brought  his  >4g- 
adlion  for  firtiing  in  his  feveral  fifliery  and  taking  of  the  fifli;   but  jL^ev^cc. 
he  has  not  {aid  pifces  fuos ;    fo  that  the  plaintiff  has  not  intituled  3  Keb.  524. 
himfelf  to  the  adion,  for  he  has  not  laid  any  property  of  the  fiih 
in  him.     And  therefore  in  the  cafe  of  Holland  in  the  time  of  lord  Hoiiand'e 
Hale  trefpafs   was  brought,    quare  claujum  finnn  jregit   et   avenas  '^*'^- 
cepit ^  and  the  plaintiff  did   not  fay  fuas  arenas,    and   after  verdiil 
for  the  plaintiff  this  was  moved  in  arrefl  of  judgment,  and  Hale 
chief  juftice  then  faid,  that  if  it  had  been  a  new  point,  he  would 
not  have  arrefted  judgment   for  this  caufe ;   for  fince  the  plaintiff 
has  faid,  that  it  was  his  clofe,  the  corn  there  fhould  be  intended 
prima  facie  his  corn ;    but  he  faid  that  there  were  fo  many  pre- 
cedents to  the  contrary,  that  becaufe  he  would  not  over-rule  them, 
he  arrelled  the  judgment  for  this  caufe.     But  the  court  feemed  to 
incline  ftrongly,  that  this  exception  was  not  very  confiderable,  for 
the  reafons  that  Hale  chief  juflice  gave  againft  his  own  judgment 
in  Holland's  cafe.     Then  ferjeant  Rotherham   took  another  excep- 
tion to  the  declaration,  that  the  plaintiff  had  laid  the  overthrowing 
of  the  fenfes  with  a  continuando  for  two  years,  which  is  ill,  for 
every  profternation   is  a  tranfient  aft,    and  the  faft  of  every  day 
was  a  new  diftindt  trefpafs.     And  therefore  3  1  Car.  2.  B.  R.  O-ut'// T.Jones  109. 
V.  Langden^  trefpafs   for  taking  of  oyfters  with  a  continuando  from  q^^,,  ^ 
fuch  a  day  to  fuch  a  day,  and  after  verdid:  for  the  plaintiff  judg-  Langdcn. 
ment  was  arrefted  becaufe  this  continuajido  was  ill,    for  the  taking 
of  every  day  was  a  new  trefpafs.     Then  in  this  principal  cafe,  the 
damages  being  intire,    io  that  damages  are  given  as  well  for  the 
trefpafs  which  is  ill  laid,  as  for  thofe  which  are  well  laid,   judg- 
ment ought  to  be  arrefted.     Againft  which  it  was  argued  by  tJie 
plaintiff's  council,  that  fince  it  is  after  vcrdid,   the  damages  fl'.all 
be  intended  to  be  given  only  for  the  trefpaffes  which  might  be  laid 
with  a  continuando^   and  not  for  thofe  which   could   not  be  laid 
with  a  continuando.      But  Poicell  juftice  anfwercd,    that  the  dit-  Damages,  for 
fercnce  was,  that  where  feveral  trefpaffes  are  laid  in  one  dcclara-  v.hat  given  ? 
tion,    continuando    tranfgrc(Jionem    pracdiSiam,     and    fome    of    the 
trefpaffes   may    be  laid   with  a  continuando,    and   Ibme  not,    after 
verdift  the  continuando    fliall    be  extended  only    to  the   trefpaffes 

which 
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which  may  be  laid  with  a  continuando^  and  not  to  thofe  which 
cannot  be  laid  with  a  cmtiniuindo.  But  if  any  trefpafs  is  laid  fpe- 
cially  with  a  coiitmitando,  which  ought  not  to  be  laid  with  a  co7i- 
tiniiaiido,  though  there  are  other  trefpaffes  in  the  declaration,  which 
might  be  put  with  a  continiiando^  if  the  damages  are  intire,  judg- 
ment fliall  be  arrefted  for  the  whole ;  becaufe  the  decLa-jtion  can- 
I  Sid.  379.  j^^j.  i^g  aided  by  extending  the  continnando  to  the  trefpaffes  only 
which  might  be  laid  with  a  continuando^  for  the  plaintiff  has  con- 
fined the  continnando  to  that  particular  trefpafs,  which  could  not 
be  laid  with  a  co7itmiiando.  Therefore  in  this  principal  cafe  the 
declaration  cannot  be  aided  by  any  fuch  intendment. 

But  after  feveral  arguments,  at  another  day  the  court  refolved, 
Trefpafs  with  I.  That  where  the  trefpafs  may  be  laid  with  a  continnando^  de- 
continuando.  pends  much  upon  the  confideration  of  good  fenfe ;  therefore  where 
trefpafs  is  brought  for  breaking  of  a  houfe  or  hedge,  this  may 
well  be  laid  with  a  continnando,  for  the  pulling  away  of  every 
brick  is  a  breach,  which  may  be  done  one  one  day  and  another 
other,  fo  one  fhick  may  be  pulled  out  of  a  hedge  one  day  and 
another  another  ;  but  trefpafs  cannot  be  laid  with  continnando  the 
profternation  of  a  houfe,  for  when  the  houfe  is  once  thrown  down 
it  cannot  be  thrown  down  again.  The  fime  law  of  the  throwing 
down  of  a  hedge,  per  T'reby  and  Nevill.  But  Powell  juftice  was 
of  opinion,  that  a  man  may  bring  trefpafs  for  throwing  down  of 
a  houfe  with  a  continnando,  becaufe  one  part  may  be  thrown  down 
at  one  day,  and  another  at  another.  The  fame  law  of  a  hedge. 
But  he  faid  that  here  the  declaration  is,  that  the  defendant  threw 
down  twenty  perches  of  the  hedges,  continnando,  ^c.  which  muffc 
be  intended  of  a  profternation  done  at  the  firft  day,  and  therefore 
the  continiia7ido  afterwards  is  ill. 

2.  Refolved  that  trefpafs  cannot  be  laid  of  loofe  chatties  with  a 
continnando,  as  a  hundred  load  of  wheat  with  a  cojitiniiatido  from 

_  .,  fuch  a  day  to  fuch  a  day.     And  therefore  per  Powell  iuftice,    no 

Evidence  at  .  ,  ^      ,         .  y    ■'       c    \.  i  •  j  j    i 

divers  days,  evidence  can  be  given,  but  or  the  taking  at  one  day  ;  and  there- 
fore (by  him)  though  it  is  the  pradice  in  trefpafs  for  the  mean 
profits,  to  lay  a  trefpafs  at  one  day,  and  give  damages  in  evidence 
done  at  feveral  days ;  that  is  not  law,  and  ought  not  to  be  allow- 
ed :  but  in  fuch  cafe  it  ought  to  be  laid  diverjis  diehus  et  vicibns, 
and  then  feveral  trefpafles  may  be  given  in  evidence.  See  2  Roll, 
Abr.  549.  Hoskins  v.  Jennings.  2  Keb.  407.  Pain  v.  Brown. 
1  Sid.  319.  Bntler  i\  Hodges. 

3.  Refolved,  that  though  in  this  principal  cafe  this  continnando 
had  been  ill  upon  a  demurrer,  or  judgment  by  default ;    yet  it  is 

AiJed  by  ver-  aided  by  the  verdift ;  for  they  will  intend,  that  the  jury  gave  no 
«^"^'-  3  damages 
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damages  for  this  contmuafido.     And  Treby  chief  juftice  faid,  that  this 

was  in  nature  of  a  bis  pctitum,  but  that  is  aided  "by  a  verdift,  but  ill  Bisfetitum, 

upon  a  demurrer.     Therefore  judgment  for  the  plaintiff  by  the  whole 

xourt. 

Holdroid  vcrf.  LiddeL 

DEBT  for  20/.  againfl  the  defendant  for  efcape.     The  plain-  Efcape. 
tiff  declares,  that  he  recovered  a  judgment  in  againfl  C'o  ^^".  14,' 

Clerk,  and    fued   a   writ  of  execution,    viz.    a   capias  ad  Jatisfa-y^^[  ^^^ 
cienJum,  diredted  to  the  defendant  fheriff  of  E£cx,  to  take  Clerk,  3  Rep.  43.- 
which  was  delivered  to  the  defendant,  and  that  the  defendant  took  [^^^ ^'^^ 
him  in  execution  the    i6th  o^July,  and  let  him  efcape  the  25th  ,  Mod.  116. 
•of  July  at  London  in  Cheapfide.     The  defendant  pleads,  that  be- 
fore the  25th  of  July,  viz.  the    17th,  a  habeas  corpus  ifTued  out 
of  the  common  pleas,  to  bring  the  body  of  Clerk  to  the  common 
pleas  ad  tres  Michaelis  next  following,  that  this  writ  was  delivered 
to  him,    and  that   he   by   virtue   thereof  brought  Clerk   the   iSth 
of  July  from  Chelmsford  hy  London  the  fhortefl  way,  and  &X.  tres 
Michaelis  delivered  him  at  the  common  bench,  to  be  committed 
in  execuiion.     The  plaintiff  proteflando  that  the  defendant  did  not 
bring  Clerk  by  London,  laid  that  the  habeas  corpus  was  delivered 
to  him  the  fird  of  OSiobcr  and  not  before.     The  defendant  re- 
ioins,  that  the  habeas  corpus  was  delivered  to  him  before  the  firft 
"of  CB:,ber.     And  the   plaintiff  demurs.     And  adjudged  for  him 
for  an  apparent  fault  in  the  rejoinder,  becaufe  the  defendant  ought 
to  have  faid,  that  the  writ  of  habeas  corpus  was  delivered  to  him, 
before  he  brought  Clerk  out  of  prifon  -,  for  it  fi2;nifies  nothing  to 
fay,  that  it  was  delivered   before  the   firfl  of  O^c/rr,  becaufe  that 
appears   to    be   fubfequent   to    the  time   of  the  efcape.     But  per 
Powell  juflice,    the  matter   of  law   is  with  the  plaintiff;   for  if  a 
hakas  corpus  is  delivered  to  the  fheriff  In  '^'uly,  to  bring  a  man  in  Habeas  corf  u,. 
execution  to  the  common  pleas  next  Michaelmas  term,  the  flierift 
may  take  a  reafonable  time,  of  which  the  court  will  judge  according 
to  the  circumflances ;  but  he  cannot  bring  him  out  of  prifon,  and 
keep  him  out  of  prifon  all  the  vacation.     But  Treby  cliief  juflice 
faid  that  he  would  not  determine  that  point.     And  therefore  fur 
.another  reafon  judgment  was  given  for  the  plaintiff,     See  Hob.  202. 
Balden  v.  Temj>le. 


Q^qq 
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Norton  verf.  Brigs. 
Intr.  %'m.  8  Will.  3.      C.  B.     Rot.  1303: 

MiJusdfci-       A  Prohibition  was  granted  to  a  fuit  for  tithes  of  cows,  calves, 
nandi.  £^  herbage,  and  pafture,  upon  fiiggeftion  of  a  cuftom,  that  eve- 

j^"'*''°'''^' ry  pariOiioner  from  time  whereof,   &c.  had  ufed  to  pay  for  every 
1  Ro.  Abr.     cow  having  a  calf  id.  for  every  cow  not  having  a  calf  i  ~d.  as  far 
(q)  640.  pi.  ^g  ^yg  cows,  and  for  five  cows  is.  and  3^'.  and  for  fix  cows  25. 
Mo.  010.      6  d.  and  for  ten  cows  2  ^.  8  d.  in  plena  fatisfaSfionc  cnmiutn  cucima- 
Cro.  El.  660.  j-nfii  'vaccariim  et  vituhru?}!,  et  herbagii,  et  pajiurae.     The  plaintiff 
y  T  "'86^''    declared  in  attachment  upon  this  prohibition,  and  upon  traverfe  of 
the  cuftom  a  verdidt  was  found  for  the  plaintiff  in  the  prohibition. 
Upon  which  Lutivycbe  ferjeant  moved  in  arrcft  of  judgment  in 
Eajier  itxm  laft  paft,    i.   That  this  cuftom  was  void,  for  it  is  laid 
to  be  a  difcharge  of  tithes  of  all  cows,  which  is  not,  for  nothing 
is  laid  for  the  tithe  of  the  feventh,  eighth,   and  ninth  cows,  and 
payment   for  the    fixth  cannot  be  payment  fur  the    ftventh,  &c. 
Tithes  of  one  2.  This  cannot  be  a  difcharge  of  the  tithes  of  herbage  and  agift- 
thing  cannot   jj-)g,.j(-^   fQj-  titlies  of  onc  thing  cannot  be  a  difcharge  of  tithes  of 
of  tithes  of  ^^  another,  and  tithes  are  payable  of  both  ;  then  fince  the  cuftom  is 
another.        laid  intire  it  is  void  in  the  whuie.      3  €7-0.  446,  475.     And  of  .this 
opinion  was  the  whole  court,  and  therefore  judgment  was  arreflcd 
and  a  confultation  granted,  unlefs  caufe  fhould  be  fliewn  this  Tri- 
vity  term.     At  which  time  ferjeant  Levinz  moved,  that  the  prohi- 
bition fiiould  fland,  becauTe  it  appears  here  that  there  is  a  cuftom, 
and  then  the  fpiritual  court  has  no  jurifdidion  to  proceed ;   and 
therefore  variance  in  cafe  of  a  modus  will  not  hurt,  but  the  prohi- 
bition fliall  ftand,  becaufe  it  appears,   that  the  fpiritual  court  has 
not  jurifdidlion ;  and  when  they  have  not  jurifdidtion  the  Common 
Pleas  cannot  allow  them  to  proceed.     Scd  ncn  allccatur.     For  per 
curiam  the  queftion  is  here,  whether  the  ynodus  be  good  or  void. 
If  the  modus  is  void  the  fpiritual  court  has  jurifdidion,  and  the  mo- 
Modm,  where  dies  is  void  for  the  reafons  given   before.     Then  Levinz  moved, 
void  in  the     ^}^^^  though  the  cuftom  was  void  for  part,  yet  it  was  good  for 
^'  °^'  one,   two,    three,   four,  and   five  cows,    and  therefore  he  prayed, 

that  the  confultation  fliould  be  granted  only  for  that  part  which  is 
void,  and  that  the  prohibition  fliould  ftand  for  the  refidue.  And 
by  this  he  faid,  that  a  man  might  have  a  modus  for  five  cows,  and 
then  for  the  refidue  he  ftiall  pay  tithes  in  fpecie.  And  the  court 
agreed  the  cafe  put  by  him,  but  fiid,  that  in  the  principal  cafe 
the  cuftom  was  intire  for  all  cows,  and  therefore  if  it  wns  ill  in  part 
it  was  ill  in  the  whole ;  and  a  confultation  was  granted  as  to  all. 
In  this  cafe  'Trehy  chief  juftice  faid,  that  tithes  are  not  payable  for 

after- 
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aftermowth  de  jwe,  and  therefore  it  is  but  form  to  lay  a  cuftom  to  Aftermowtb. 
be  difchargcd  of  tithes  of  aftermowth  in  confideration  of  making 
the  former  mowing  into  hay,  for  tithes  are  payable  only  of  things 
femel  in  anno  7-enovmtibus,     See   contra   l  Roll.  Abr.   640.  pi.  11. 
Parfon  of  Stanjield'i  cafe. 

Moor  verf.  Rifdell. 

/Ndcbitatiis  a/futtipfit.      The  defendant  pleads  in  abatement  that  Averment, 
the   plaintiff  is  a  popifh  recufant  convid:,  prout  patet  per  recor- 
dtim  of  the  eftreat  of  the  Exchequer,     The  plaintiff  demurrs.     And 
the  firft:  exception  was,  that  in  pleading  the  convidtion  the  defen- 
dant  fays,  that  a  proclamation  iffued  to  fummon  the  plaintiff  to 
appear  and  render  himfelf  before  or  at  the  next  feffions;  and  then  3^67.3333 
fays,  that  the  plaintiff  did  not  render  himfelf  at  the  next  feffions  ; 
but  he  does  not  fay,  that  he  did  not  render  himfelf  before.     And 
per  curiam^  for  this  reafon  the  plea  is  ill.     2  Exc.  The  defendant 
does  not  produce  in  court  the  record  of  the  convidlion,  but  only 
an  exemplification  of  the  eftreat  in  the  Exchequer.     And  per  cu-  Eftreat  of  tM 
riam.    that  is  ill   alfo,  for  the  eftreat  in  the  Exchequer  is  not  a  Exchequer  is 

' ,      ,  ,  .  ,  r  .   ^-        ,       ,/.         not  a  record, 

recora,  but  only  minutes,  to  make   proceis  upon  it  lor  the  King,  g^^  ^^^^ 
and  therefore  refpond.  oujlre  was  awarded.  Rep.  24, 25; 
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Sir  John  Holt  Chief  Jujlice. 
Sir  Thomas  Rokeby) 
Sir  John  Turton       ^Ju/liceT. 
Sir  Samuel  Eyre       J 


Penoyer  verf.  Brace. 

'S.-C.  Comb,  r   B   "^  RE  S  P  A  S  S  was  fued  againft  five.    And  upon  not  guilty 

V+i-  i         pleaded,  verdift  for  the  plaintiff,  and  judgment  againft 

s.  c.  I.  Salk.        ■         ^jj_     Upon  which  the  five  defendants  fiie  a  writ  of  error 

5  Mod.  338.  upon  this  judgment  for  error  in  facS  j  and  before  the  re- 

Carth.  404.    j-ord  is  Certified,  one  of  the  plaintiffs  in  error  dies.     Upon  which 

3  Danv.  Abr.  ^j^^   plaintiff  in  the  original  aftion  fues  out  execution  againft  all. 

Show.  40  j.    &c.     It  was  admitted  by  the  court,   i.  That  the  writ  of  error  was 

Error  abated  abated  by  the  death  of  this  plaintiff.    2.  It  was  agreed  by  the  court, 

by  death.        th^t  if  execution  had  been  fued  againft  four  defendants,  omitting 

Execution      ^j^^  ^^^j^^  ^^.^^  ^j^jg  }^^^  j^g^^  erroneous,  becaufe  it  varies  from  the 

Thei.  Dig.    judgment  which   does  not  warrant  it.       3.    It  was  agreed  by  the 

179  lib.  12.  court,  that  if  the  execution  could  ht  telle  the  day  of  the  judgment 

Y^'lV'/z*^'  (^^  ^'^  might  if  the  plaintiff  had  not  been  delayed  by  the  writ  of  er- 

20S?  "^'     ror)    and  had  been  fued  againft  all  five,  that  this  execution  had 

8  Mod.  108.  ijeen  ^ood,  becaufe  the  death  of  the  defendant  was  fubfequent  to 

>Error  abated,  the  tejte  of  the  writ  of  execution.      4.  The  court  took  this  diffe- 

.1.2  Mod  130.  rence,  if  there  are  feveral   plaintiffs  in  one  writ  of  error,  the  death 

of  one  abates  the  writ,  becaufe  there  cannot  be  any  judgment  ac- 

cordJn<y  to  the  writ ;  but  if  there  are  feveral  defendants  in  error, 

and  one  dies,  it  is  otherwife,  for  ihey  are  not  named   in  the  writ. 

But  the  great  queftion  was,   whether  the  plaintiff  in  the  original 

aftion  could  immediately  fue  execution  upon  this  abatement  ot  the 

writ  of  .error,    without   fuing  a  fcire  facias.      And    Mr.  Northey 

4  -argiied. 
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argued,  that  the  alteration  of  the  court  will  never  make  an  altera- 
tion of  the  procefs;  as  if  a  judgment  of  the  Common  Pleas  be  af- 
firmed in  the  King's  Bench  upon  error  within  the  year,  the  parties 
may  fue  out  execution  without  a  fare  facias.  But  where  there  is 
an  alteration  in  the  parties,  as  in  this  cafe,  there  there  muft  be  a 
fcire  facias,  becaufe  there  may  alfo  be  an  alteration  in  the  caufe, 
and  the  furvivor  by  polTibility  may  have  a  releafe,  or  fome  other 
new  matter  to  plead  againft  the  execution.     2  Injl.  471. 

Mr.  Eyre  e  contra  argued,  that  though  there  was  here  an  altera- 
tion of  the  parties,  yet  the  execution  was  the  fame,  for  it  will  not 
charge  any  perfon  who  was  not  party  to  the  judgment.     The  exe- 
cutor to  the  party  deceafed  was  not  liable.     If  he  had  been  liable, 
then  a  new  perfon  had  been  become  party  to  the  execution,  and 
therefore  2ifcire  facias  had  been  requifite  to  make  him  privy  to  the 
judgment.     And  he  took  this  difference,  where  a  new  perfon  ftiall  Rule  for/«« 
take  benefit  by,  or  become  chargeable  to,  the  execution  of  a  judg-^"""^' 
ment,  who  was  not  party  to  the  judgment,  there  a  fcire  facias 
ought  to  be  fued  againft  him,  to  make  him  party  to  the  judgment, 
as  in  the  cafe  of  executors  and  adminiftrators.     But  where  the  exe- 
cution of  a  judgment  is  not  chargeable  or  beneficial  to  a  perfon  who 
was  not  party  to  the  judgment,   there  it  is  otherwife,    as  where 
there  is  a  furvivorfliip.     And  for  this  he  relied  upon  21  Hen.  7.  J  6. 
Moor  T^by.     Ifam's  cafe.     Noy  150.     Carter  112,  193.     As  to  the 
objection  of  a  poffibility,  that  the  furvivor  may  have  releafed,  that 
is  of  no  force ;  for  admitting  that  the  other  defendant  was  alive, 
that  would  as  well  prove,  that  no  execution  could  be  fued  againft 
the  other  four  without  a  fcire  facias.     But  the  law  without  doubt 
is  otherwife,  for  if  the  other  four  had  a  releafe  to  plead  living  the 
fifth,  yet  execution  might  be  fued  againft  them  all  within  the  year 
notwithftanding  that ;  and  if  one  of  them  dies,  that  will  not  make 
an  alteration  of  the  law ;    for  no  reafon    can    be  given  why  the 
death  of  one  fliould  put  the  furvivors  in  a  better  condition  than 
they  were  before  his  death.     And  Holt  at    another  day  delivered  Ex«ution 
the  opinion  of  the  court,  that  there  is  no  need  to  fue  ^  fcire  facias,J^]-°^  ^'"^ 
becaufe  there  was  not  any  alteration  of  the  record,  nor  any  new 
perfon  made  liable  to  the  execution.      But  it  was  adjudged,   that 
the  execution  fued   upon  the  death  of  the  plaintiff  in  error  was 
erroneous,   becaufe  the  court  was  fuperfeded  by  the  writ  of  error  ;  Sui-irfedtat. 
and  this  fuperfedcas  continues    until    the  court  be  apprifed  of  the 
ab::tement  of  the  writ  of  error  by  the  death  of  the  party,  for  they 
ought  either  to  certify  the  writ  of  error,  or  a  matter  of  excufe, 
which  they  cannot  return,    unlefs  they  are  themfelves  before  cer- 
tified of  the  death  of  the  party,    which    may  be  by   fome   fug- 
geftion  or  entry  upon  the   record,  ©"r.      Therefore  a  fiipetfdcas 
quia    iviprcvide   was   awarded,    becaufe    the  execution   was    fued 

R  r  r  upon 
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upon  the  death  of  the  plaintiff  in  error,  before  it  appeared  to  the 
court. 

Bacon  verf,  Dubarry. 

S.  C.  Skin.  1 N  debt  upon  bond  for  600  /.  the  defendant  prayed  cyer  of  the 
^j^-  J,  1  condition,  which  was,  that  whereas  there  were  divers  contro- 
Carth.  412.  verfies  between  the  plaintiff  and  defendant  as  attorney  to  Denittefy 
S.C.I2  Mod.  that  the  defendant  fhould  perform  the  award  of  %  S.  their  arbitra- 
s^C  Comb  ^^^  concerning  the  faid  differences.  The  defendant  pleads  no  award 
439,'  made,  6fc.     The  plaintiff  replies,  and  fliews  the  av.  ard,  by  which 

it  was  awarded,  that  the  defendant  (hould  p.iy  to  'ui*'  plaintiff  345/. 
and  that  the  plaintiff  and  defendant  fliould  give  Piutual  releafes, 
1.72;.  Bacon  fhould  fign  a  releaf'e  to  the  ufe  of  Diibarry,  and  Du- 
barry  fign  a  releafe  to  Bacon  ;  and  then  the  pLintiff  aHigns  a  breach 
in  the  performance  of  this  award"  by  the  defendant.  The  defendant 
demurs.  It  was  refolved  by  the  whole  court  after  feveral  argu- 
ments Hilary  term  laft  paf}, 

Submifiionto  I.  That  Dwi^^rr^  was  bound  by  this  fubmi^'on,  though  it  was 
arbitration  on  not  on  behalf  of  hlmfelf,  but  as  attorney  to  another;  that  Denitter 
'^^^^'^  ''°' himfelf  was  not  bound,  becaufe  he  was  a  ftninger  to  the  fubmif- 
I  Roll  Abr.  ^^°">  ^^'  Dubarry  who  fubmitted  is  bound,  becaufe  he  tcok  it  up- 
244  pi.  18.  on  hlmfelf,  and  has  bound  hlmfelf  by  the  bond  to  the  performance 
of  it. 

Award  of  one  2.  It  was  refolved,  that  this  award  was  of  one  fide  only,  and 
part.  confequently  ill ;  for  the  defendant's  fubmiffion  is  on  behalf  of  Dc- 

rutter,  and  nothing  is  awarded  to  Derutter,  for  he  has  no  advan- 
tage by  this  award,  becaufe  the  releafe  is  awarded  to  be  made  to 
Dubarry  to  the  ufe  of  Dubarry,  fo  that  Derutter  has  no  benelit 
by  it.  ^vX  per  curiam  it  had  been  otherwife  if  the  award  had  been, 
that  the  plaintiff  fhould  releafe  to  Derutter,  or  to  the  defendant 
for  the  ufe  of  Derutter,  or  to  the  defendant  Dubarry  generally, 
without  faying  to  the  ufe  of  Dubarry  ;  for  then  it  might  have  been 
intended  to  the  ufe  of  Derutter,  becaufe  the  fubmiffion  was  in  be- 
half of  D^rz/Z/fr;  or  as /S'i6ou'^r  argued,  becaufe  it  had  been  a  good 
difcharge  in  equity. 

Uncertainty  3*  ^^  ^^^  refolved,  that  this  award  could  not  be  good  without 
in  award.  the  releafes,  in  refpecfl  of  the  money  which  the  arbitrator  had 
awarded  to  be  paid  by  Dubarry  to  the  plaintiff,  becaufe  it  does  not 
appear  for  what  cauie  the  defendant  ought  to  pay  that  money. 
The  arbitrator  does  not  fay,  that  having  found  345/.  due  from 
Derutter  to  the  plaintiff,  his  award  is,  that  Dubarry  fhould  pay 
3  tlie 


Trin.  Term  9  Will.  3.  247 


the  345/.  It  is  not  faid,  that  he  awards  the  payment  of  this 
345  /.  in  fatisfadtion  of  ^11  accounts,  or  for  all  the  money  due 
from  Derutter,  or  that  de  et  ftiper  praemijfn  he  awards  it.  If  any 
fuch  thing  had  been,  this  award  had  been  good  without  the  re- 
leafes,  becaufe  the  payment  of  the  money  had  been  a  good  dif- 
charge  of  itfelf.  But  as  it  is,  the  award  is  void,  becaufe  it  cannot 
be  a  difcharge,  for  tHe  uncertainty.  See  2  Roll.  Rep.  i .  Stile  44. 
1  Roll.  Abr.  254,  5. 

4.  It  was  refolved,  that  though  this  award  in  pleading  is  alleged  Averment, 
to  be  made  de  et  fuper  praemiffis;  that  is  of  no  avail,  becaufe  the  *^^;  J^^^^^^'^^ 
award  itfelf  does  not  juflify  any  fuch  averment,  not  being  made  de  framifjli. 
praemifis,  as  it  is  pleaded.     And  that  which  in  itfelf  is  a  void  award,  |"^f^-^-  533. 
cannot  be  made  good  by  the  allegation  of  the  parties.     Judgment 
was  given  for  the  defendant.     Mr.  Salkeld. 


Freeman  verf.  Bernard. 


/l^f": 


fiimpfit  upon  an  agreement  for  the  delivery  of  a  certain  quan-  s.  C.  i  Salk. 

tity  of  hops,  Gfr,     The  defendant  pleads,   that  the  plaintiff  69. 
and  he  had  fubmitted  this  matter  to  the  arbitration  of  y.  5,  ita  ^^^^  ^l^' 
-quod  the  award  (hould  be  made,  and  ready  to  be  delivered,  by  fuch  3  Mod.  331. 
a  day,  &c.  and  the  defendant  fhews,  that  J.  S.  made  an  award  ^"<='^^'^- 
before  the  day,  that  the  defendant,  or  his  executors  or  adminiftra- j;ro!car.s4i. 
tors  fhould  give  a  general   releafe  to   the  plaintiff,  and   that  the 
plaintiff  fliould  give  a  general  releafe  to  the  defendant;  and  the 
defendant   pleads,  that  he  was  always  ready,   and  yet  is,  to  fign 
and  feal  a  releafe.     The  plaintiff  demurs.     And  divers  exceptions 
were  taken  to  this  award,      i.  That  the  fubmiiTion  is  /At  ^^zW  the  i.Exc, 
award  be  ready  to  be  delivered  by  fucli  a  day,  and  the  defendant  Ready  to  be 
has  not  averred,  that  it  was  ready  to  be  delivered  by  tlie  day.     Sed  delivered. 
mn  allocatur.     Fov  per  Holt  chief  juHlcc  it  has  been  often  held  in 
this  court,  that  if  the  award  be  niiide  by  the  day,  it  is  ready  to  be 
delivered,  and  fo  it  appears,  and  therefore  there  is  no  need  to  aver 
that  it  was  ready.     See  Cro.  Car.  54 1 .    Bradjly  'jerf.  Cly/lo2i  accord. 
2.  Exc.    That  the  award  is  void  for  the  uncertainty,  viz.  that  he  2.  Exc. 
or  his  executors  or  adminiftrators,  &c.  io  that  time  is  left  to  him 
to  perform  it  during  liis  life,  or  he  may  leave  it  to  his  executors. 
And  election  given  in  an  award  is  ill,  i  Roll.  Rep.  271.     But  to 
this  exception  Mr.  Hoiv  for  the  defendant  argued,  that  the  court 
will  rejedr  the  words  [or  his  executors  or  adminiftrators]  becaufe 
as  to  them  (he  faid)  the  award  was  void,  for  tiie  executor  or  ad- 
miiiiftrator  is  out  of  the  fubmiffion,  and  the  power  of  the  arbitra- 
tor determines  with  the  life  of  the  perfon  fubmitting,  and  fo  can- 
not extend  to  the  executor  or  adminirtrator.     Debt  upon  award 

does 
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does  not  lie  againft  an  executor  or  adminiftrator.  3  Cro.  ^^y, 
gLev.i;,  23,  600.  But  Holt  chief  juftice  faid,  that  the  executors  are  bound 
24-  by  the  fubmiffion  of  their  teftator,  but  the  addition  of  them  in 

Executor  is    j|^jg  j^^^j-^  jg  but  Cautionary,  and  therefore  will  not  vitiate.     3.  The 
fubmiffion  to  third  exception  was,  that  the  plea  is  ill,  becaufe  the  defendant  has 
an  award  by    not  averred  performance  of  this  award,  and  the  plaintiff  has  no 
thete  ator.     j-^jy^g^y^  (q  compel  him  to  perform  it.     Sed  non  allocatur.     For 
3.  Exc.         j^tT  Hfj// chief  juftice,  heretofore  if  the  award  was,  that  the  party 
Hiould  do  any  collateral   adl,    it  was  held,   that   the  party  could 
not  plead  this  before  performance ;  contra  if  the  award  appoint- 
ed the  payment  of  money.     And   the   reafon   was,    becaufe   the 
party  had  no  remedy  in  the  former  cafe  to  compel  performance, 
but  otherwife  in  the  latter  cafe.     But  that  reafon  fails  now,  for 
Award  plead-  now  ajfumpfit  lies  upon  the  mutual  promifes ;  and  no  aftimpftt  was 
ed  with  >nu-    allowed  formerly   upon  mutual    promifes ;    but  heretofore   if  the 
fits  to  per-*    fubmiffion  was  by  bond,  the  award  might  have  been  pleaded  be- 
form,  without  fore  performance,    becaufe  the  party  might  have  had  remedy  to 
averring  per-  compel   performance.     And   Holt   chief  iuftice  faid,   that  he  had  • 

formance.         ,         ^        ^      ■,        r  r  -i       •  ii- 

known  a  rule  or  court  to  lubmit  to  an  award  to  be  given  in  evi- 
dence  upon    ajfumpfit.     But   judgment  was  given   by  the   whole 
Award  of  mu- court  for  the  plaintiff;  for  the  arbitrator  has  awarded  nothing  in 
tuai  reieafes    fatisfadlion,  but  only  has  ordered  means  to  difcharge  the  adion, 
not  goo  .       pj^  j^^g  ^^j  awarded  a  horfe  or  money   in  fatisfaftion,  but  only 
mutual  reieafes.     Where  an  award  creates,  a  new  duty  inftead  of 
that  which  was  in  controverfy,  the  party  has  remedy  for  it  upon 
the  award  j  and  therefore  if  the  party  reforts  to  demand  that  which 
was  referred  and  fubmitted,  the  arbitrement  is  a  good  bar  againft 
fuch  atflion.     Contra  where  the  award  does  not  create  a  new  duty, 
but  only  extinguifhes  the  old  duty  by  a  releafe  of  the  adion.     Mr. 
Salkeld. 

Prince  verf.  Moulton. 

s.C.  izMod. /"^A  S  E.     The  plaintiff  declares,  that  he  the  fecond   of  July 

•3'-  V.  V  was  poffeffed  of  a  meadow,  near  which  there  was  a  river, 

S.°c.  2Salk.   which   run   to  an  ancient  mill;   that  the  defendant  the  third  of 

663.  Augujl  built  a  new  mill,  and  thereby  raifed  the  water,  and  drown- 

Carth.  386.    gj  j.j^g  meadow  ;  per  quod  he  loft  the  profits  and  ufe  of  the  meadow 

Damages  by   from  the  fecond  of  'fuly  ufque  diem  exhibitionis  billae.     Not  guilty 

per  quo  .        pleaded.     Verdidl    for    the    plaintiff.     And  after    divers    mentions 

judgment  was  arrefted ;  becaufe  the  ereftion  of  the  mill  not  being 

till  the  third  of  Augud^  and  damages   being  given  upon  the  per 

quod  from  the  fecond  of  "July^  damages  were  given  for  longer  time 

than  the   plaintiff  had  been  damnified,  and   therefore  it  is  ill,  for 

he  could  not  by  this  lofe  the  ufe  of  the  meadow  between  the  fe- 

3  Lev.  24G.    cond  of  fuly  and   the  third  oi  Augujl.     Hob.   189.     Harbin  <u. 

Green 
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Green  in  point.  But  per  Holt  chief  juftice,  if  it  had  been  only 
that  he  loft  the  profits,  without  faying  the  ufe,  it  might  have 
been  good,  bscaufe  it  might  be,  that  the  plaintiff  permitted  his 
meadow  to  lie  frefh  for  mowing  from  the  fecond  of  July^  and  fo 
the  water  deftroying  it  by  overflowing,  he  loft  all  the  profits  of  it. 
Judgment  was  arrefted. 


T 


Benfon  verf.  Derby. 

*HE  defendant  being  an  attorney,   and  fued  by  the  name  of  The  putting 
^.     Thotnas  Derby,  puts  in   bail   by  that   name,   and  afterwards ';^°^^^^"jj  ^^^°« 
pleads  in  abatement,  that  his  name  is   Johii  Derby.     And  it  was  defendant, 
moved,  that  this  plea  might  be  rejedled,  becaufe   is  is  contrary  to 
what  he  hath  admitted  by  putting  in  of  bail  by  the  name  of  Thomas 
Derby.     But  per  Holt  chief  juftice,  the  putting  in  of  bail  is  the 
act  of  the  bail,  and  therefore  will  not  eftop  the  defendant.     And 
therefore  the  motion  was  denied.     See  i  Vetttris  154.    Sir  WilliaiJi  zKfib.Zz^: 
Hicks  contra. 


S  f  f  Mich. 
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Sir  John  Holt  Chief  Juflice. 
Sir  Thomas  Rokeby] 
Sir  John  Turton        >Juftices. 
Sir  Samuel  Eyre        J 

Memorandum,  this  term  M?\  ferjeant  Hatfel  was 
made  baron  of  the  Rx chequer  in  the  ro'-rn  of 
Sir  John  Blencowe  removed  ifito  the  Comtnon 
Pleas, 


Sutton  verf  Moody. 

S.  C.Comyns  f"    ■    TRESPASS  quare  claufum  fiium  f regit  et  centum  cunicu- 
l"^'^      o  ,.  ■         los    fuos   adtunc    et    ibidem  invejitos    'venatus   fuit  occidit 

S.  C.  2  Salk.  ■  ■''  -  -J 


T 


-j6."  "       '        I         cepit  et  ajportavit.     Upon  not  guilty  pleaded,  verdidl  for 
5  Mod.  37;.  the  pkintiflF  and  intire  damages.     Gould  ferjeant  moved 

Property.       in  arreft  of  judgment,    that  conies  zxe  ferae  natura,  and  therefore 
6Mod,'i'83.  there  is  no  property  in  them  in  any;   therefore  fince  the  plaintiff 
has  laid  property  in  them  by  the  word  \Juoi\  it  is  ill,  and  no  da- 
mages ought  to  have  been  given  for  them.     But  if  the  adtion  had 
been  for  having  hunted  iji  luarenna  fua,    and  killed  cwiiculos  fuos 
there  found,  it  had  been  good,  for  then  he  would  have  had  a  pri- 
vileged property  in  them.     The  fame  law  for   fifh  taken  in  fepa- 
7  Co.  Qsii  of  rali pifcaria.     Fitzh.  N.  Br.  87.    i   Cro.  553.   Greenhill  v.  Child. 
fwans.  March  48.     Jones  440.     But  generally   there   is   no   property  in  • 

things  which  are  ferae  natura,  and  therefore  t7-over  does  not  lie 
for  a  hawk,  without  alleging  that  he  was  reclaimed  j  and  in  fuch 
an  adion  it  was  adjudged  againfl:  the  plaintiff,  though  it  was  al- 
leged in  the  declaration,  that  he  was  poiTefled  of  the  hawk  as  of 

his 
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lis  proper  goods.     Dicr  306.  b.  pi.   66.     Scd  nsn  allocatur.     For 
per  Holt  chief  juftice,  a  warren  is  a  privilege,  to  ufe  his  land  to  Warren, 
fuch  a  purpofe ;  and  a  man  may  have  warren  in  his  own  land,  and 
he  may  alien  the  land,  and  retain  the  privilege  of  warren.     But  this 
gives  no  greater  property  in  the  conies  to  the  warrener,  for  the  pro- 
perty arifes  to  the  party  from  the   pofleffion ;   and  therefore  if  a 
man  keeps  conies  in  his  clofe  (as  he  may)  he  has  a  pofTeffory  pro- 
perty in  them,  fo  long  as  they  abide  there;  but  if  they  run  into 
the  land  of  his  neighbour,  he  may  kill  them,  for  then  he  has  the 
poffjlTory  property.     If  A.  ftarts  a  hare  in  the  ground  of  5.  and  Hunting, 
hunts  it,  and  kills  it  there,   the  property  continues  all  the  while  ^°'"'-  '^3- 
in  B.     But  if  y^.  ftarts  a  hare  in  the  ground  of  B.  and  hunts  it  into  \\  Uod.^^t 
the  ground  of  C.  and  kills  it  there,  the  property  is  in  A.  the  hunter  3  Holt.  Rep. 
but  A.  is  liable  to  an  aftion  of  trefpafs  for  hunting  in  the  grounds  "^" 
as  well  of  B.  as  of  C     But  if  A.  ftarts  a  hare,  &c.  in  a  foreft  or 
warren  of  B.  and  hunts  it  into  the  ground  of  C.  and  there  kills  it, 
the  property  remains  all  the  while  in  B.  the  proprietor  of  the  warren, 
beciufe  the  privilege  continues.     And  thefe  diftindions  Holt  chief 
juftice  took   upon  the  authority  of  12  He^i.  8.  9.     And   by   the 
wliolc  court  judgment  was  given  for  the  plaintiff,   becaufe  he  had 
a  property  by  the  pofTeiT.on.     And  Holt  cited  i  Fent.  122.  Pol- 
lexfcn  V.  AJhford,  as  a  cafe  in  point,  where  it  is  faid,  that  it  would 
be  good  upon  a  demurrer.     See  Reg.  93.   b.   Brownl.  decl.  iby. 
Rail.   entr.  450.  b.    Theloal.  dig.  196.    22  Hen.   6.    59.  b.     And 
Holt  faid,  that  the  reafon  of  the  cafe  in  Dier  306.  /'.  was,  that  he 
admitted  himfelf  out  of  pofleftiou,   and  therefore  the  aftion  could 
not  lie,  unlefs  the  hawk  was  reclaimed. 

Smallcomb   vcf^f.   Crofs   and  Buckingham,  &c.    flieriffs 

of  London. 

IN  trover  for  goods,  upon  the  general  ifTue  pleaded,  at  the  trial  at  S.  C.  i  Salk. 
nifi  prills  m  London  at  GuildJjall,  before  Holt  chief  juftice,   the  3  20' 
-fa6l  appeared  to  be  thus:  J.  S.  recovered  judgment  in  debt  againft^arth.^^Q.' 
Fox,  and  J.  N.    recovered  another  judgment  againft  Fox.     J.  S.  3  Danv.  Abr. 
{wed  a  Jieri  facias  upon  his  judgment,  which  was  delivered  to  the^'^  P-9."- 
flieriffs  oi  London  at  nine  of  clock  in  the  morning,  but  he  would  6  Mod.  292. 
not  take  a  warrant  of  the  flieriffs  to  levy  the  goods,  but  procured  «- ^^oji'-'^- 
the  writ  to  be  indorfed  according  to  the  ftatute  of  29  Car.  2.  cap.  3. 
7.  N.  fued  another  Jieri  facias,  which  bore   tejle  before  the  Jieri 
facias  of  J.  S.  but  was  delivered  to  the  flierifts  fubfequent  to  the 
Jieri  facias  o(  J.  S.  viz.  at  ten  of  clock  in  the  morning,  but  both 
the  writs  were  delivered  the  fame  day.     f.  N.  took  a  warrant  from 
the  flieriffs,  and  levied  the  goods  in  execution,  which  the  flieriffs 
fold  to  the  plaintiff  Sniallconib,     Afterwards  the  flieriffs  feifed  the 

goods 
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floods  in  execution  upon  the  Jieri  facias  of  7-  S-  and  fold  them  to 
the  defendant  Crofs.  And  now  Smalkomb  brought  trover  againft 
Crcjs  and  the  flierifFs  of  Louden ;  and  this  matter  appearing  upon 
the  evidence,  Holt  chief  juftice  doubting  of  it,  appointed  that  it 
fliould  he  moved  in  court.  And  after  argument  on  both  fides  it 
Two  e::ccu-  was  refolved  by  all  the  judges,  i.  That  if  two  writs  of  execution 
tions.  ^(.p   delivered  to  the  flieriff  the  fame  day,   he  has  not  an  eledion, 

to  execute  which  he  pleafes,  but  he  mufl  execute  that  which  was 
.     firft  dehvered.     But  if  the  f!:ieriff  levies  goods  in  execution  by  virtue 
of  the  writ  laft  delivered,  and  makes  fale  of  them  (whether  the  lafl 
writ  was  delivered  upon  the  fame  day  or  a  fubfequent  day)  the  pro- 
perty of  the  goods  is  bound  by  the  fale,  and  the  party  cannot  feife 
them  by  virtue  of  his  execution  firil  delivered ;    but  he  may  have 
his  remedy  againft  the  flieriff.     For  fales  made  by  the  fherifF  ought 
not  to  be  defeated,  for  if  they  are,  no  man  will  buy   goods  levied 
Cro.  El.  174,  upon  a  writ  of  execution.     And  at  common  law  if  2i  Jieri  facias 
18 1.  had  been  fued  the  firft  day  of  the  term,  and  another  feri  facias 

afterwards,  and  the  lafl  had  been  firft  executed,  the  other  had  had 
Aaion  againft  no  remedy  but  againft  the  rt>erift'".     But  in  this  cafe  no  adtion  lies 
the  (heritF.      againft  the   flieriff,  becaufe  he  who   delivered  his   firft  writ  would 
not  take  a  warrant  from  the  (herifFs   to  levy  the  goods ;   fo  that  it 
feems  he  had  a  defign   only  to  keep  that  execution  in  his  pocket, 
to  proted  the  defendant's  goods  by  fraud.     And  judgment  for  the 
A  man  be-     plaintiff"  by  the  wliole  court.     And  /^t  Hi///^  chief  juftice,  if  a  writ 
comes  bank-   of  exccution  be  delivered  to  the  flieriff  againft  yf.  and  ^.  becomes 
ruptaftera     bankrupt  bcforc  it  be  executed,  the  execution   is  fuperfeded ;    and 
cXndX    confequently  the  property  of  the  goods  is  not  abfolutely  bound  by 
vered  to  the    t^g  delivery  of  the  writ  to  the  fherift".     But    (by  him)  the  tejle  of 
fteriff  againft  ^j     ^^,.    ^inds  againft  all  filcs  and  ads  of  the  party  himfelf. 

3  Lev.  69,  191.   Pliilips  V.  Thomfon.     See  2  Ventr.  218. 

Note  ;  in  this  cafe  Mr.  No?-they  faid  arguendo,  that  it  is  the  com- 
mon pradice  at  this  day,  that  if  a  feri  facias  be  delivered,  and  the 
Extent  for  the  croods  appraifcd  and  fold,  and  the  writ  is  not  returned,  and  an  ex- 
^"^2-  tent;  for  the  King  comes  out  of  the  Exchequer,    it  will  over-reach 

the  former  fale.     But  per  curiam,  it  is  very  dangerous  pradice. 

^  ^  ^   ,  Dr.  Groenvdt  verf.   Dr.  Burrcll,  &'c. 

S.  C  Lartn.  ^ 

421,491. 

Saik.  144.  |~^R.  Grooivelt  brought  an  adion  of  falfe  imprifonment  againft 
Se'eTz'^Mod.  l->^  Dr.  BurrclL  The  defendant  juftified  under  a  judgment  given 
3S5.  againft  the  plaintiff"  by  the  college  of  phyficians,  and  a  fine  impofed 

Saik.  397.  by  them,  and  commitment  to  prifon.  See  before  213.  And  now 
ceedL°  of"  Mr.  Northey  moved  in  behalf  of  the  plaintiff^,  that  the  King's  Bench 
the  college  of  ^vould  make  an  order,  that  the  regifter  of  the  college  of  phyficians 
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{hould  permit  the  plaintiff  to  have  copies  of  the  proceedings  and 
judgmenr,  to  enable  the  plaintiff  to  reply  to  the  plea  of  the  defen- 
dants, who  were  cenfors  of  the  college.     And  he  argued,  that  the 
plaintiff  was  a  party  to  the  judgment,  &c.  and  therefore  has  a  right 
to  have  a  copy.     Befides,  the  ftatute  46  E^w.  3.  mentioned  in  the 
preface  to  the  third  Report,  extends  to  this  cafe,  for  it  extends  to 
the  records  of  all  publick  courts.     And  it  is  the  ufual  pradice,  if 
an  adlion  is   brought  for  a  falfe  return  upon   a  mandamus,  upon, 
which  the  party  is  returned  to  be  disfranchifed,  that  the  King's 
Bench  will  make  an  order  that  the  plaintiff  Hiall  have  recourfe  to 
the  publick  books.     And  it  is   no  objedlion,  to  fay,  that  this  will 
be  to  compel  the  defendants  to  difcover  their  evidence ;  for  the 
'plaintiff  does  not  pray  to  have  an  order  to  the  defendants,   but  to 
the  regifter,  who  is  a  party  unconcerned  and  indifferent.     Sed  non 
allocatur.     For  per  curiam,   the  King's  Bench  cannot  oblige  the 
college  of  phyficians  to  permit  the  plaintiff  to  have  any  copy  of 
their  proceedings ;  for  they  adl  in  a  judicial  manner  by  authority  of 
an  a6t  of  parliament,  and  therefore  it  fliall  be  prefumed  that  they 
have  done  right;  and  this  record  may  be  pleaded  without  a  proJcrtProf.rtin 
in  curia,  and  therefore  no  oyer  can  be  prayed  of  it,  and  therefore  "'"'^• 
the  defendants  ffiall  not  be  bound  to  give  a  copy,  for  it  would  be 
in  effedt  to  difcover  their  evidence.     And  the  plaintiff  has  no  right 
in  this  record  ;  therefore  this  cafe  differs  from  the  cafe  of  the  pub- 
lick books  of  a  corporation,   for  there  the  party  has  an  intereft. 
In  the  fame  manner  where  there  is  a  difpute  between  a  lord  and  a 
•copyholder,  the  copyholder  fhall  fee  the  rolls,   becaufe  he  has  an 
intereft  in  them,     l^i  the  lord  of  a  manor  claims  land  by  forfeiture  Copy, 
of  his  tenant  for  felony,  he  has  a  right  to  have  a  copy  of  the  con- 
vidlion,  and  he  fhall  have  it  exemplified  ;  but  a  man  cannot  have 
a  copy  of  a  record  of  a  convidlion  of  treafon  or  felony  without  leave 
of  the  attorney  general.     In  matters  lefs  criminal  they  never  apply 
to  the  attorney  general  for  copies  of  records,   but  they  have  them 
of  courfe.     All  thefe  cafes  are  where  rights  are  to  be  tried,  and 
after  iffue  joined ;  but  this  adion  is  for  a  trefpafs,  and  not  founded 
upon  a  right ;  and  therefore  the  King's  Bench  cannot  make  any 
fuch  order.     And /)fr //o/i' chief  juftice,  if  yf.  be  indidted  of  felony, 
and  acquitted,  and  he  has  a  mind  to  bring  an  adion,   the  judge 
will  not  permit  him  to  have  a  copy  of  the  record,  if  there  was 
probable  caufe  of  the  indidment,  and  he  cannot  have  a  copy  with- 
out leave. 


T  1 1  Giles 
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Giles  verj.  Hartis. 

S.  C.  2  Salk.   1 N debit  at  u  s  ajj'umpfit  for  goods  fold  x\^t  t\t\zx\\\\  <:>{  September,  the 

^\  defendant  pleads  a  tender  in  y^;/-// following,  et  quod  fempcr  pa- 

'       '   ratiis  fuit  ct  adhuc  ejl  fince  the  tender.     And  this  plea  was  pleaded 

uncore  frift.     ^ftcr  an  imparlance.     The  plaintiff  demurs.     And  per  Holt  chief 

j,:te /^^.       juftice,  where  debt  is  brought  upon  a  bond  conditioned   to  pay 

^Tlk  ^^^'    '"'^^"^y  ^^  ^  '^^y  certain,  if  the  defendant  pleads  a  tender  at  the  day, 

and  that  he  has  been  always  ready,  ^c.  it  is  good.     But  in  aU'ujnpfit, 

or  debt  upon  a  fingle  bill,  he  muft  plead,  that  he  has  been  always 

ready;  for  though  the  defendant  tendered  the  money,  and  has  been* 

always  ready  fince  the  tender  to  pay  it,  yet  the  plaintiff  may  have 

demanded  it  before,  it  being  a  duty  from  the  time  of  the  promife  j 

and  if  the  defendant  did  not  pay  it  upon  demand,  his  promife  was 

broken,  though  he  tendered  it  afterwards.     But  if  he  pleads  that  he 

was  always  ready,  this  refers  to  the  time  of  the  promife  made,  and 

not  to  the  time  of  the  tender. 

Tender  a  bar       2.  Though  a  tender  is  made,  and  the  plaintiff  refufes  the  money, 
?/^^!"^^"'    y^t  the  tender  cannot  be  pleaded  in  bar  of  the  adion,  neither  in  debt 

nor  ajfumpftt,  but  in  bar  of  the  damages  only,  for  the  debtor  fliall 

neverthelefs  pay  his  debt. 

Tender  plead-      3-  In  debt  upon  bond  Conditioned  to  pay  a  fum  certain,  a  tender 
able  after  im- may  be  pleaded  after  imparlance.     But  in  the  principal  cafe  judg- 
rLu"w  2  8  "^^"'^  ^'^s  given  for  the  plaintiff;  for  as  the  tender  is  pleaded,  there 
Comb.  50.     might  be  a  demand  of  the  money  which  was  due  before  the  tender, 
between  the  time  in  which  the  money  became  due  and  the  tender; 
in  which  cafe  it  cannot  be  pleaded,  either  in  bar  of  the  adion,  or 
of  the  damnges:   But  if  the  defendant  had  pleaded  touts  temps  prijf^ 
the  plaintiff  fhould  have  replied,  and  fl^ewn  the  requeff,  and  the 
Tender,  how  time  when  it  was  made.     But  if  the  tender  had  been  pleaded  at  the 
tmtt^nt'''    ^^y  of  the  promife  with  touts  temps  prrft.  Holt  chief  juftice  doubted, 
whether  it  fliould  be  in  bar  of  the  adion,  or  of  the  damages.  '  He 
faid,  that  in  this  adion  if  it  fhould  be  in  bar  of  the  damages,  as  it 
is  in  debt,  it  would  be  a  bar  of  the  whole  demand  ;  for  fince  tjide- 
bitatus  ajfumpftt  is  to  recover  uncertain  damages,  the  plea  which 
will  bar  the  plaintiff  of  his  damages,  will  bar  him  of  his  whole 
demand.     But  he  faid.   that  he  would  find  a  means,  by  which  the 
defendant  in  this  adion  may  excufe  himfclf  of  the  charge  of  the 
trial,   and  payment  of  cofls,   where  he  will   pay  what  is  due;  as 
by  bringing  a  fum  of  money  into  court,   and  praying  judgment  de 
lilterioribus  davinis;  or  by  confeffion  of  the  damages  to  fuch  a  value, 
and  praying  that  the  plaintiff  may  proceed  ut  his  peril  for  the  re- 

fidue. 
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fiduc.     As  to  thefe  points,  he  gave  no  refolution.     But  he  faid, 
that  he  well   rcmcmbred,  that  ferjeant  Levinz  made  the  firft  mo- 
tion, that  upon  bringing  lo  much  money  into  the  King's  Bench   in 
indebitatus  a[fiwipfit,  the  plaintiff  might  proceed  at  his  peril.     And 
it  was  in  the  time  of  my  lord  chief  juftice  Keeling,  and  it  was 
thought  an  extraordinary  motion.      But  per  Holt  chief  juftice,   a  '^^"^3^,"°'^ 
man  cannot  plead  a  tender  and  touts  temps  prijl  in  a  quantum  me-  quantum  mc 
ruit,   becaufe  the  demand  is  intirely  uncertain  ;  nor  could  a  man  '""''• 
plead  tender  of  amends  in  bar  of  any  voluntary  trefpafs  at  common  A™^''''^- 
law,  except  in  cafe  of  damage  feafant,  to  prevent  the  impounding 
of  cattle,  until  the  ftatute  of  21  Jac.  i.  cap.  16. 

Richards  verf.  Cornford. 

Error.     C.  B. 

REplevin.     The  defendant  makes  conufance  as  bailiff  to  the  earl  s.  C.  2  Saik. 
oi  Montagu  and  his  wife,  and  fhews,  that  the  duke  of  y//^6'- ?^^  C  m  n- 
tnarle  deviied  the  reverfion  of  the  premiffes,  expe(ftant  upon  a  Icafe  ^,. '    *""^"'' 
for  years  upon  which  rent  was  referved,  to  the  duchefs  of  Albcinarie  5  ■"'^o'l-  3<J3- 
his  wife,  now  wife    to  the  earl    of  Montagu,  and   for  rent-arrear  |.'J'^''^;otv'y 
he  avows  the  taking  of  the  diftrefs.     The  plaintiff  pleads  in  bar  of  p.  6. 
the  avowry,  that  the  duke  oi  Albemarle  by  deeds  of  leafe  and  re- ^o  Kep.  33, 
leafc  intailed  the  faid  lands  upon  the  earl  of  Bath,  &c.     And  iffue  laund^'zs'-'. 
thereupon.     And  verdidl  and  judgment  in  C.  B.  for  the"  avowant. 
Upon  which  the  plaintiff  in  replevin  brought  his  writ  of  error,  and 
two  errors  were  aftigned,    i.  That  the  lands  were  alleged  to  lie  in  Comprifc. 
Enfield  and  Edmonton ;  which  is  impoffiblc,  that  the  lands  fliould 
lie  in  both  paridies,  but  part  may  lie  in  one  parifli,  and  part  in 
another.     And  a  cafe  was  cited  between    Treverton    and    Hickes,  Treverton  v. 
Pafch.  3   mil.  Gf  Mar.  B.  R.      It  was  alleged,  that  J.  S.  was  ^;^|;f;',g, 
feifcd  in  fee  of  lands  lying  in  divers  pariOies,  whereof  the  lands,  in  Bro.  Barr. 
queftion  were  parcel:  and   it  was  held  impoffible,  and  ill.     But  P- 98- 
per  curiam,  it  was  adjudged  m  this  cafe,  that  it  was  well  enough  ;  frgy-s  c. 
fir  according  to  common  and  reafonable  intendment,  part  lies  in  1  Ro.  Abr. 
the  one  parilh,  and  part  in  the  other.     The  fccond  error  affigned  jl+^j  ^ 
was,  that  the  diftrefs  is  taken  for  arrears  of  rent  of  two  years ;  but 
it  appears  by  the  avowry,  that  the  avowant  had  not  title  till   the 
29th    of  September  1694.  and  the  diftrefs  was  taken  the  26th  of 
September   1696.    and  the  judgment  is  for    the  intire  rent  of  two 
years ;  therefore  the  plaintiff  has  judgment  for  more  than  appears  judgment  for 
to  be  due  to  him  by  his  own  (hewing,  which  is  error.     And  by  """'J^'^^^jJIJ' 
Holt  chief  juftice,  the  avowry  for  the  part  of  the  rent  which  was  (,,g  p|,in,:(f 
not  due  till  after  the  diftrefs  taken  is  ill;  therefore  the  general  judg-  has  tide  w 
ment  for  all  the  rent  is  erroneous,  and  ought  to  be  reverfed  for  the  '''**'^- 
2  whole. 
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whole,  and  is  not  good  for  any  piirt.  As  if  a  leffor  avows  for  rent 
and  a  ?iomine  poenae,  and  the  rent  was  not  demanded,  fo  that  the 
nomine  poenae  was  not  due ;  a  general  judgment  for  both  fliall  be 
intirely  reverfed.  But  if  the  court  had  abated  the  avowry  for  the 
rent  which  was  not  due,  and  had  given  judgment  for  the  refidue, 
he  fhould  have  had  return  irreplevilable  and  good.  But  for  the 
other  reafon  the  judgment  was  reverfed,  nifi,  &c.  Mr.  Montague 
counfel  for  the  avowant  cited  in  this  cafe  i  Co.  45.  Moor  281. 
Hob.  133,  208.  T.  "jonci  138.  Teh.  148.  3  Cro.  799.  But 
Amendment,  afterwards  the  record  in  the  Common  Pleas  was  amended  (for  this 
error  proceeded  from  the  miflake  of  the  attorney  of  the  plaintiff  in 
replevin,  for  the  plaintiff  brought  two  replevins,  and  the  defendant 
made  two  avowries,  and  gave  the  records  of  them  to  the  plaintiff's 
attorney,  who  made  entry  of  the  one  avowry  to  this  replevin, 
whereas  it  fhould  have  been  entred  to  the  other  replevin,  and  fo 
vice  -verfa)  and  by  it  the  tranfcript  was  amended  in  the  King's 
Bench  alfo ;  upon  which  the  avowant  prayed,  that  the  judgment 
might  be  affirmed.  But  it  was  ordered  that  the  record  fliould  be 
put  in  the  paper  again,  becaufe  there  might  be  more  errors.  And 
afterwards  it  was  affirmed. 

Rex  ve?-f.  Griepe. 

s.  C.  Comyns  A  N  information  was  exhibited  againft  the  defendant  for  falfc  and 
^\  <,  ,,  L\  corrupt  perjury  at  common  law.  And  the  information  flicws 
5,3.'  'that  there  was  a  fuit  in  replevin  in  C.  B.  between  Richards  plaintiff" 

5  Mod.  343.  and  Cornford  defendant;  and  that  upon  the  trial  at  the  bar  of  the 
Carth.  421.  Coftimon  Pleas  the  plaintiff  produced  in  evidence  indentures  of  leafe 
for^peTu'ry."  and  releafe,  bearing  date  the  fifteenth  and  fixteenth  o^j uly  1681, 
which  were  then  executed  by  Chri/hpher  duke  of  Albe7narh\  at 
Albemarle  hoiife  in  the  parifli  of  6'/.  Martin  in  the  fields  in  Middle- 
fex ;  and  that  Mr.  Edward  Strode  was  produced  at  the  trial  as  a 
witnefs,  to  prove  the  execution  of  thefe  deeds  ;  "and  that  the  defen- 
dant Griepe  was  produced  as  a  witnefs  at  the  fame  trial  for  the  de- 
fendant ;  and  that  he  fwore,  that  Mr.  Strode,  innuendo  the  faid  Ed~ 
icard  Strode  the  wknck  praedi^.  was  commovant  all  the  middle  of 
the  month  of  July,  81.  iwmcjjdo  the  year  168 1  at  Neicnham,  in- 
nuendo quandam  domum  manfi07ialem  pracdiSli  Edvardi  Strode  voca- 
tam  Newnham  in  parochia  de  Plimpton  St.  Mary  in  Comitatu  Devon, 
ubi  revera  the  faid  Edward  Strode  non  fuit  ad  Newnliam  praediSl. 
in  the  faid  month  of  July  168 1.  Upon  not  guilty  pleaded  verdift 
was  given  for  the  PCing.  Upon  which  the  defendant's  counfel  mo- 
ved in  arreft  of  judgment,  and  argued  their  exceptions  feveral 
times.  And  now  the  court  pronounced  their  opinions  in  fol':mn 
arguments,    that    the  judgment   ought   to    be  arrefted,    but  as  it 

feemed. 
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fccmcd,  for  different  reafons.     The  three  juftices  Rokehy,  Turton, 
and  Eyre,    made   but   two    points  in  the  cafe.      i.  Whether  the 
words  fufficiently  afcertained  the  place,  to  make   it  material  to  the 
matter  in  iffue  without  the  imiuendo.     2.  Admitting  that  they  did 
not,  then  whether  thie  innuendo  will  help  it.     And  as  to  the  firfi: 
point  they  held,  that  though   a  man  fwear  falfly,  yet  if  it  be  in  Perjur)',wJut? 
a  matter  immaterial   to   the  ifllie,   it  will   not  amount   to  corrupt 
perjury  j    for  the  reafon  that  perjury  is  fo  high  a  crime,  is,  in  re- 
fpedl:  of  the  injury  that  it  does  to  a  man ;   but  if  it  is  not  material 
to  the  iffue,  it  cannot  by  any  means  induce  the  jury  to  give  their 
verdidt  one  way  or  another,   and  confequently   cannot  injure    the 
other  party,    againft  whom   the  verdii5t  is  given.     3  Inft.   164.  7. 
2    Buljlr.    150.      Hob.   53.      II    Co.     113.     Cro.    Car.    353.    per 
Ric/:i7rdfon  chkf  juiike.     iV//^  336.     2.  Rcll.  Rep.  369.     Tclv.  61. 
2  Roll.  Rep.  41.     I^eh.  iii.     And  Tiirion  juftice  cited  the  opinion 
o'i  Fopham.     Goldjh.  191.  that  if  ^.  fwears  that  he  faw  B.  ileal, 
(Sc.  fuch  a  deed,  and  when  he  did  it  he  was  dreffed  in  blue,  where 
in  truth  he  was  not  dreffed  in  blue,  this  is  not  perjury.     So  if  a 
man  fwears  to  his  belief,  or  ad  effe^uw,  if  it  be  falfe  (by  him)  he 
cannot  be  convicl  of  perjury.     Then  to  apply  this  to  the  firll:  point, 
the  judges  faid,  that  it  does  not  appear  what  diftance  there  was  be- 
tween Newnhatn  and  Albemarle  houfe,  and  therefore  Newnhafu  may 
be  adjoining  to  it,  and  then  Mr.  Strode  might  have  been  at  both 
places  the  fame  day  ;  and  fo  his  being  at  Neumham  would  not  falfi- 
fy  his  oath,  that  he  faw  the  deed  executed  at  Albemarle  houfe,  for 
both  might  well    ftand  together,    and  confequently  the    oath   of 
Griepe,  that  Mr.  Strode  was  at  Newtiham,  will  not  be  material   to 
the  iffue,    and  therefore  no  corrupt   perjury.     And   to    make  this 
material  to  the  iffue,  it  muft  be  prefumed,  that  this  Newnham  is  in 
Devonpire,  which   would  be  in  effedt  to  make   this   conftrudlive 
perjury,  which  ought  not  to  be  allowed  any  more  than  conftruc- 
tive   treafon.     And  as   to  the  objedion,    that  this  information  is 
for  perjury  at  common  law,  which  is  punifiiable,  though  it  be  not 
corrupt  or  material  to  the  iffue,,  or  prejudicial  to  any  ;    the  whole 
court  anfvvcred,  that  the  ftatute  only  inflids  a  greater  punifliment, 
but  does  not  alter  the  nature  of  the  offenfe.     And  Holt  chief  juftice 
did,  that  perjury  at  common  law  was  an  infamous  crime,  and  the 
ftutute  of  1 1  Hen.  7.  fuppofes  fo.     And   in  the  Mirror  of  juJliceSy 
title  Infamy,  perjury  is  mentioned.     So  Fortcfcue  de  laud.  leg.  AiigUae. 
There  is  no  reafon  therefore  for  any  diveriity  in  the  crimes,  upon 
ftatute  or  at  common  law;    but  the  punifhments  are  different,  for 
in  convictions  upon  the  ftatute,  difability  is  part  of  the  judgment, 
but  at  common  law  it  is  only  a  confequence.     And  therefore  in  this  Paruon. 
cafe  the  King  may  pardon  and  reftore  the  party  to  his  teftimony, 
but  upon  the  ftatute  he  cannot.     The  punifliment  upon  the  ftatute 
is  certain.,  and  coniined  to  the  dircdlion  of  the  ftatute  ;  but  at  com- 

U  u  u  moa 
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mon  law  it  is  difcretionary  in  the  court,  and  they  may  inflid 
greater  fines  than  the  flatute  prefcribes;  and  therefore  the  charge 
ought  to  be  as  certain  at  common  law  as  upon  the  ftatute.  Another 
difference  is,  if  a  man  brings  an  adion  upon  the  ftatute,  he  ought 
to  fhew  particularly  how  he  was  damnified,  as  that  the  verdidl 
paffed  againft  him,  or  that  too  great  damages  were  given  againft 
him ;  but  in  indidtments  or  informations  it  is  not  neceffary  to  be 
fhewn.     2  Leon.  211.     Hatnptr's  c'^iz. 

But  as  to  this  point  Holt  chief  juftice  held,  that  the  information 
was  ill  without  the  innuerido ;  for  Ncwnham  muft  be  a  'oille^  ham- 
let, or  lieu  coitus.  In  the  general  intendment  of  law  it  is  a  ville^ 
but  it  is  but  an  mdhidimm  vagum,  and  no  man  can  know  where 
it  lies,  and  therefore  the  court  cannot  know  where  it  lies,  for 
in  pleading  it  is  neceffary  to  fhew  the  county  where  the  'ville 
lies  5  for  if  a  ville  be  alleged,  and  no  county  where  it  lies,  no  pro- 
cefs  can  iffue  upon  it.  34  He?i.  6.  49.  60.  4  IIc?j.  7.  8.  Scire 
Jacias  upon  a  recognizance  for  breach  of  the  peace ;  the  breach  was 
affigned  in  a  ville,  and  no  county  where  was  mentioned,  and  when 
the  jury  was  brought  to  the  bar  they  were  difcharged,  and  the  in- 
formation fet  afide.  But  in  fome  cafes  the  villc  alleged  ftiall  be  in- 
tended to  be  in  the  county  where  the  aftion  is  brought ;  as  if  tref- 
pafs  is  brought  in  MiddleJ'ex  for  a  trefpafs  done  at  IJlington,  I/ling- 
ton  fliall  be  intended  to  be  in  Middlefex,  becaufe  that  is  the  git  of 
the  aftion.  But  if  a  place  is  mentioned  in  matter  collateral  to  the 
iffue,  it  is  neceffary  to  fliew  in  what  county  it  lies,  or  otherwife  it 
Ihall  not  be  intended  to  be  in  any  county.  Therefore  Newnham  in 
this  cafe  is  unknown  to  the  court  as  to  the  fituation,  and  the 
breach  affigned  is  ill  for  this  uncertainty.  And  as  to  the  objeftion 
by  the  King's  counfel,  that  it  appears  by  the  defendant's  oath,  that 
Neiv?iham  is  a  place  different  from  Albemarle  houfe^  and  it  is  fworn 
in  contradid:ion  to  Mr.  Strode'?,  evidence,  and  induces  a  fufpicion 
in  the  jury  of  the  evidence  given  by  Mr.  Strode,  and  therefore  it  is 
not  material,  whether  Newnham  be  near,  or  very  far  off  from  AU 
Peijury  in  a  bemarle  houfe.  Ho/^  chief  juftice  anfwered,  that  he  was  of  opinion, 
thing  circum-  that  it  is  not  neceffary  to  appear  in  an  information  for  perjury,  to 
wial  w^thT  'w^'^^  degree  the  point  in  which  tlie  man  is  perjured,  was  material 
iffue.  to  the  iffue;  for  if  it  is  but  circumftantially  material,  it  will  be  per- 

jury. And  therefore  (he  faid)  he  doubted  much  of  the  cafe  cited 
by  Turton  juftice  out  of  Gouldjbor.  For  (by  him)  if  A.  fwears, 
that  B.  delivered  a  deed  in  a  blue  coat,  where  in  truth  he  was 
in  a  red ;  this  will  be  perjury,  for  a  witnefs  fwears  to  the  circum- 
ftances.  So  if  a  witnefs  fwears  to  the  credit  of  another  witnefs  ; 
if  it  be  falfe  it  will  be  perjury,  if  it  conduces  to  the  proof  of  the 
point  in  iffue.  But  if  A.  being  produced  as  a  witnefs  to  prove 
tliat  B.  was  co}?ipos  mentis  when  he  made  his  will,  fwears  that  fuch 

a  day 
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a  day  he  left  l^.is  own  houfe,  and  went  to  C.  and  lay  there,  and 
the  next  day  lav  at  D.  &c.  if  he  fwears  falfly  in  theie  circumftan- 
ces  immaterii;!  to  the  point  of  the  ifTue,  it  will  not  be  perjury. 
(Note,  this  alluded  to  the  oath  of  Mr.  JVilkinfon,  who  was  produ- 
ced as  a  witmls  at  the  trial  between  Sir  Jfaac  Rebowe  who  married 
the  wife  of  Mr.  Honcywood  of  Effex  and  his  executrix,  and  Sir  John 
Cotton  who  married  the  heir  at  law  of  Mr.  Honeywood,  and  there  in 
his  evidence  to  prove  Mr.  Honeywood  compos  mentis  when  he  made 
his  will,  he  recited  a  very  long  ftory  of  fuch  impertinent  circum- 
flances.)  But  in  this  principal  cafe  {fer  Holt  chief  juftice)  though 
Newnham  was  next  adjoining  to  Albemarle  houfe,  (o  that  Mr. 
Strode  might  have  been  at  both  places  the  fame  day,  yet  if  he 
was  not  at  Newbam  it  will  be  perjury  in  Gn'epe,  who  was  fworn 
in  contradidion  to  Mr.  Strode'%  oath.  (And  in  this  point  he  was 
of  a  contrary  opinion  to  all  the  other  judges.)  But  for  the  afore- 
faid  uncertainty  it  cannot  be  known  where  NeivnJjam  was,  and 
therefore  ill. 

As  to  the  fecond  point,  whether  this  uncertainty  is  not  aided  by  Innuendo, 
the  innuendo ;  all  the  juftices  agreed  that  the  innuendo  could  not  aid 
it.  I.  Btcm^Q  \ht  innuendo  imports  fome  other  thing  than  is  in- 
tended by  the  oath,  and  is  an  addition  of  new  matter,  which  is  ill. 
For  by  common  intendment  Newnbam  mentioned  in  the  oath  is  a 
^ille,  but  the  innuendo  reftrains  it  to  a  lieu  conus ;  and  this  reafon 
was  given  chiefly  by  Holt  chief  juftice.  But,  2.  All  the  juftices 
faid,  that  no  imtuendo  could  fupply  the  defedt  of  certainty  before ; 
for  an  innuendo  fignifics  nothing  unlefs  there  be  fome  matter  of 
fad  precedent,  to  which  it  may  refer.  If  words  are  adionable,  and 
then  an  innuendo  comes  by  way  of  explanation,  that  will  be  good  ; 
but  if  not,  the  addition  of  an  innuendo  will  not  make  them  adtion- 
able.  Hob.  6.  4  Co.  1 7.  Then  as  great  a  certainty  is  required  in 
indidmcnts  and  informations  as  in  adions  upon  the  cafe  ;  but  if 
Mr.  Strode  had  brought  an  aftion  upon  his  cafe  againft  Griepe  for 
flander  of  his  title,  (hewing  tliat  Griepe  had  faid,  Mr.  Strode  has 
no  title  to  Newnham,  innuendo  Ncivnbam  his  houfe  in  Dcoonjlnre, 
it  had  been  ill.  But  if  he  had  declared,  tiiat  Mr.  Strode  was  feifed 
in  fee  of  NeumJjam  in  Plifupton  in  DevojiJInre,  and  then  had  fliewn 
that  Griepe  had  faid,  Mr.  Strode  has  no  title  to  Neivnham,  innu- 
endo Newnham  in  Plimpton  in  De'-co7iJJ.nre,  that  innuendo  had  been 
good,  becaufe  there  would  have  been  precedent  matter  fufficient  to 
which  it  might  refer  ;  and  if  Griepe  had  intended  another  Newn- 
ham he  ought  to  (liew  it  in  his  plea,  i  Roll.  Abr.  ji.pl.  3.  i  Cro. 
321.  Alleyn  32.  So  in  this  cafe,  if  the  information  had  faid,  that 
the  queftion  upon  the  evidence  at  the  trial  was,  if  Mr.  Strode  was 
at  his  houfe  at  Newnham  in  Plimpton  St.  Maries  In  Devo}}JJ:>ire,  and 
then  had  gone  on  to  fliew,  that  Mr.  Griepe  fwore,  that  Mr.  Strode 
7  was 
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was  at  Nc'zpnham,  innuendo,  &c.  as  in  this  information,  it  had 
been  good.  And  Holt  chief  juftice  faid,  that  the  information 
might  liave  averred  pofitively,  that  the  queftion  upon  the  trial  was, 
whether  Mr.  Strode  was  at  Ncwnham  in  Flimpton,  although  at  the 
trial  Ncwnham  was  mentioned  generally ;  for  this  fliould  be  under- 
ilood  according  to  the  fubjed  matter  which  fliould  appear  upon 
the  trial  in  the  information.  But  in  this  cafe  there  is  nothing  to 
induce  this  innuendo,  and  therefore  it  is  ill ;  for  an  innuendo  is 
no  averment,  and  it  is  never  proved  at  the  trial.  And  for  an  au- 
thority in  point  all  the  court  relied  upon  3  Cro.  428.  Regina  r. 
Bowles,  the  record  of  which  Holt  chief  juftice  brought  in  to  court, 
'viz.  Mich.  37  &  38  Eliz.  Rot.  36.  And  as  to  the  objeftions, 
he  gave  thefe  anfwers. 

Obj.  Kt]G&.thQij27tuendo.     Palm.  2 s'^' 

Anfw.  This  might  be  done  if  no  ufe  were  made  of  it.  But 
here  no  fuch  liberty  is  left  to  the  court,  for  the  affignment  of  the 
perjury  refers  immediately  to  the  innuendo,  ubi  r  ever  a  non  fuit  ad 
Neivnham  praediSi.  Befides,  that  without  the  innuendo  there  is  no 
certainty,  as  before  is  faid. 

Obj.  The  office  of  an  innuendo  is  to  explain  dubious  words. 
Yelv.2\.     I  Cro.  378. 

Anfw.  That  is  true,  but  it  is  when  there  is  fufficient  matter  to 
Coggs  V.  Ro-  induce  the  iniiiiendo.  Therefore  between  Coggs  and  Rogers,  cafe 
gers.  for  words,  the  plaintiff  declared,  that  the  defendant  faid,    "  The 

"  fhoemaker  over  the  way  is  broke,"  innuendo  the  plaintiff;  it  is 
ill,  for  then  any  flioemaker  might  bring  an  adlion;  but  if  the 
plaintiff  had  faid,  that  he  lived  over  right,  and  that  he  was  a  fhoe- 
maker,  ^c.  and  then  had  declared  as  before,  this  had  been  good, 
for  the  innuendo  had  been  well  induced. 

Obj.  There  is  but  one  Neiunham  in  the  record,  and  therefore 
the  court  mull  intend  that  there  is  no  more. 

Anfw.  That  one  is  mentioned  only  in  the  innuendo,  and  there- 
fore fignifies  nothing. 

Obj.   I  Cro.  192. 

Anfw.  The  words  there  were  fpoken  to  the  fervant,  and  there- 
fore the  innuendo  was  good ;  but  it  had  been  otherwife,  if  they 
had  not  been  fpoke  to  the  fervant. 

Obj. 
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Obj.  Pafch.  20  Car.  2.  B.  R.  Rot.  91.  Rex  verf.  Lewin,  in  in- Rexv.Lewin, 
-formation  for  perjury  againflifU'/w  it  was  fet  forth,  that  he  fwore,  '  Sid. 405. 
that  he  brought  him  up  in  the  art,  innuetido  the  art  of  a  founder, 
.ubir€vera  he  had  not  brought  him  up  ui  arte praediSia. 

Anfvv.  per  Holt.  That  is  no  authority ;  for  Leivin  had  been  in- 
dided  before  for  the  fame  thing,  and  he  pleaded  auterfoits  acquit, 
and  then  being  indidled  for  another  point,  it  was  amended. 

Obj.  The  verdidl  finds,  that  Griepe  meant  Neionhatn  in  Devon-^ 
pre. 

Anfw.  The  verdift  cannot  find  that,  for  a  man's  meaning  ab- 
flradled  from  the  faft,  cannot  be  put  in  iffue.  4  Edw.  4.  8. 
47£^u'.  3.  16.     S^°-ll' 

Obj.  If  a.man  fwears  generally  or  dubloufly,  it  (hall  be  left  to 
(the  King  to  interpret. 

Anfw,  That  opinion  is  very  dangerous,  and  deftrudive  to  the 
fafety  of  human  kind. 

3.  Point.  Whether  the  afTignment  fhould  refer  X.Q  NewnhammPraeSa.  re- 
the  innuejido  ?  And  by  all  the  judges  it  was  refolved,  that  it  ftiould.  ^"tg[,jJe„V^'^ 
J^or  ulfi  r  ever  a  non  fiiit  ad  Newnham  praediSl.  this  praediSl.  refers 
to  the  laft  antecedent,  which  is  Neumham  in  the  iwme-ndo.  Be- 
iidcs,  that  per  Holt  chief  juftice,  where  a  place  is  indefinitely  men- 
tioned, praediB.  is  not  a  proper  word,  but  it  ought  to  have  been^ 
non  fuit  apud  aliqnam  villam,  &c.  cognitam per  TW?)icn  de  Newnham; 
or  otherwife  it  might  have  been,  non  puit  aptid  Neivnba/n  praediB. 
nee  aliquam  aliani  NeiL'nham ;  for  in  this  cafe  he  might  have  been 
at  Newnham,  though  not  at  New?iham  aforefaid  ;  for  where  a  ge- 
neral is  mentioned,  allignment  of  a  breach  in  particular  is  not 
good.  And  for  theie  reafuns  judgment  was  arrefted  by  the  whole 
court.  But  bccaufe  the  court  was  fatlsfied,  that  the  defendant  was 
guilty  of  corrupt  and  wilful  perjury ;  they  made  an  order,  that  he 
ihould  not  be  difcharged  of  his  bail,  and  that  leave  (hould  be 
eiven  to  the  informer,  to  exhibit  a  new  information. 

Note,  this  cafe  was  removed  by  error  into  the  houfe  of  peers, 
and  after  hearing  of  council,  when  all  the  lords  feemed  to  be  of 
opinion  to  affirm  the  iudgment,  it  was  put  to  the  vote,  and  the 
judgment  was  reverfed  by  the  majority,  without  giving  any  rcafon, 
.as  ilolt  chief  jufticc  told  me. 

X  X  s  Sir 
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Sir  Richard  Raine's  cafe. 


-S  C  I  Salk. 

«99- 
Carth.  457. 


R.  Grey  made  a  will  dated  the  25th  of  March   1697.1101 
did  not  fign  it,  in  which  he  made  Mr.  Tench,  &c.  exccii- 
Si<pir/Jcasto^torSi,  aiid  after wards  died  in  j^pril  following.     After  his  death  the 
a  mana'amus.  ^xccutors  produced  this  will  in  the  prerogative  court  to  prove  it, 

1  Salk.  36.     but  the  court  doubting  of  the  validity,   becaufe  it  was  not 'ilgned 
^how.  294..     by  the  teflator,  ilTued  a   citation,    to  fiimmon    in  all   the  perfons, 

^wUo  would  be  intituled  to  adminiftration,  if  this  will  fhould  be 
adjudged  null.     And  they  all  appeared,  and  retained  prodlors,  ex- 
cept Mr.  Grey,   brother  of  the  party  deceafed,    who  was  in  con- 
tempt, for  which  the  court   proceeded  againft  him  ^d  excommimi- 
candum.     Upon,  which  the  laft  day  of  Trinity  term  laft  part  Mr, 
Grey  moved  in  B.  R.  for  a  7}iandcvnus  to  be  directed  to  the  judge 
of  the  prerogative  court,  to   command    him  to  gran:  adminiftra- 
,tion  to  him  as  next  of  kin  to  his  brother  deceafed,  upon  fuggeftion 
that  he  died   inteftate.     And   a  mandamus   was  gr.mted,  returnab  6 
the  beginning  of  this  Michaebnas  term.     And    now  Mr.  Nor  they 
^mpved  for -a.  Jitperfedeas  to  the  mandamus,   upon  affida'-oit  that  Mr. 
Grey  made  a  will,  the  validity  of  which  is  now  in  conteft  in  the 
prerogative   court.     And  a  fuperfedeas  was  granted  by  the  whole 
court,      I,  Becaufe  they  faid   that   the   court  was  furprifed  in  the 
former  motion ;   for   they  were   not  informed,    that  Mr,  Grey  the 
brother  was  in  contempt  in  the  prerogative  court,  of  which  if  they 
had  been  apprileu,  they  would   have  denied  the  former  motion  ; 
for  the  party  who  makes   fuch  a  motion,  ought  firft  to  refort   to 
the  fpiritual  judge,  and  requcil  the   granting  of  adminiftration   to 
Contempt  in  Thim,  and  not  be  in  contempt  for   the  famie  thing.     But  2.  Holt 
the  fpintual    ^j^jgf  juftjce  faid,  that  the  difference  always  is,  when  it  is  admitted 
on  alt  fides  tliat  the  party  died  inteftate,  and  when  not.     When  it 
is  adruitted,  then  if  the  ordinary  u  ill  not  grant  to  the  next  of  kin, 
WhereaOTa»- the  King's  Bench  will  grant  a  mandamus.     But  if  a  will  is  pro- 
eramed  m  ^^  duccd,  the  judge   of  the  fpiritual   court  muft  determine  whether 
compel  the     the  wi!!  be   good  or  not,    before  he   grants  adminiftration.     For  if 
fpiriiual  court  \^q  grants  adminiftration,    and  afterwards  the  will    is  proved,    the 
mimftration.    gi'^utee  wiU  be  executor  of  his  own  wrong.     And  the  judge  of  the 
fpiritual  court   is  the  only  proper  judge,  to  determine  the  validity 
Prob.teunde- of  wills  for  tilings  perfonal,  and  therefore  the  probate  is  undenia- 
niableevi       ble  evidence  to  a  jury.     And  i/i?/^  chief  juftice  faid  he  remembered 

2  Kdj.  ix-^.  ^-cafe,  which  ws  in  the  time  of  lord  chief  juftice  Kclyng,  where 
jNoelv.WL-Us.  an  executor  brought  an  adtion,  and  at  the  trial  produced  the  pro- 
,12  Mod.  136  bate,  at  ^::Ji prius  at  Guildhall;    and  the  defendant's  council  offered 

to  prov. ,  that  the  fuppofed  teftator  died  inteftate,  but  i&'/)'7/g-  chief 
juftice  told  them,  that  the  probate  was  evidence  uncontrovertible  ; 
.    .  .  and 
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and  afterwards  it  was  moved  by  his  order,  and  all  the  other  judges 
concurred  in  opinion  with  Kclyiig ;  and  fo  it  has  been  always  held 
iince.  Therefore  rf  Mr.  Grey  will  demand  a  return  of  the  man- 
damus,   if  the  judge  of  the  prerogative  court  makes  return  of  the 

"Tubftance  of  the  affidavit,  it  will  be  a  very  good  return ;  or  if  he 
returns  that  Mr.  Grey  made  a  will  pofitively,  although  there  may 

'be  an  appeal  and  the  will  thereupon  adjudged  null,  yet  no  adtion 
upon  the  cafe  will  lie  upon  that  return,  becaufe  the  party  who 
made  the  return,  was  the  proper  judge  of  the  fubjeft  matter,  and 
noadion  lies  againft  a  man  for  what  he  does  judicially.     To  all  No  aftion  »- 

•.which  things  the  other  judges  agreed.  gayifta judge. 

Afliton  verf.  Sherman. 

DEBT  upon  bond  againfl:  the  defendant  as  adminiflrator  to  S- C.  i  Salk. 
Field.     The  defendant  pleads  fix  judgments  againft  him  on  ^^f^"^  ^^^^ 
■bonds  in  which   Field  was  bound,    ullra  quae  he   has  not  ajfets.  Lilly  Entr. 
The  plaintiff  replies  to  four,  obtcjif  per  fraudem  ;    and  as  to   the^'^^ 
■other  two,  that  the  defendant  hath   aJJ'ets  ultra  them,  et  hoc  petit  ,53,' 229.°  ' 
quod  inquiratnr  per  pntriatn.      The   defendant   demurs   fpecially.  Comb.  444., ' 
:Refolved,  that  the  replication  is  ill ;    for  when  the  defendant  pleads  ^+|-^ 
■fix  judgments,    he  confcfTes  by   implicattbn,    that  he   hath   ajets  it  an  eKecuior 
over  five ;   then   when  the  plaintiff  fays,    he  has   ajfets  ultra  two,  P'«a<^s  i]x 
and  tenders  an  ifTue,    if  this  illue  (liould  be  admitted,    it  would  ^jj^lj"^"^*' 
chafe  the  defendant  to  take  an  ifTue  that  would  be  againfl  him,  for  over  which  he 
in  effeft  he  has  confefled  the  fadt  before  ;  and  a  man  cannot  oblige  ^ ^'j""  j^"'**^^ 
another  to  an   ifTue  of  fa&:  which  he  has  confefTed  before.     And  fj^-^th  that"he 
therefore  per  Holt  chief  jufticc,    the  cafe   of  Croydon   v.  Atnaay,  hath  afTets 
iRoll.Abr.'io2.phb.  is"  not  law  as   to  this  point.     But  if  the  ^'p^J^'^;^  ._^ 
plaintiff   had  faid,    that  the  defendant  had  ajjets  idtra  two  judg- his  replicatioa 
ments,  et  hoc  par  at  us  cjl  verif.care,  although   it  ought  to  have  been  cannot  chafe 
omitted,  yet   it  fliould  be  but  furplufag-,  and  fliould  not  vitiate.  |o'aJf^"e''"' 
But  the  better  way  is  only   to  anfwer  to  fuch  judgments,    as  heuponafaa 
"knows  to  be  obtained  by  fraud  ;  and  if  any  of  them  iire  found  for  «hich  he  has 
the  plaintiff,  he  fhall  have  judgment ;  becaufe  it  would  appear  tfiat  his  plea, 
the  defendant  hath  ajjets,    for  by  pleading  fix  judgments,  he  con-  See  9  Co. 
fefies  ajfets  ultra  five.     And  therefore  Holt  chief  juflice  denied  the  '^^'  '>• 
cafe   I  Saujid.  337.  Hancock  v.  Proicde,   to  be   law.      But   all  the 
court  were   of  opinion,  that  the   replication  was  not  double,  ac- 
cording to  2  Sauud.  49.     But  the  court  gave  leave  to  the  plaintiff,  Duplicity. 
to  amend  his  replication  upon  payment  of  cofls. 

Turbervillu  * 


2.64 


Mich.  Term  9  Will  3. 


S  C.  Skin. 
^81. 
-Carth.  425. 

I  Salk.  13. 

Cafe  for  negli 
gently  keep- 
ing his  fire. 

Comb.  459. 
'  Skin.  681.   ■ 
I  i  Mod.  151 
S.  C. 
Corny ns  32. 

s.  c. 


f-il  of  God. 


•General  de  - 

claration. 


Aa  of  a 
ftranger. 

Aft  of  a  fer- 
vart  charges 
the  mailer. 


Turberville  verf.  Stampe. 

CASE  grounded  upon  the  common  cuftom  of  the  realm  for 
negligently  keeping  his  fire.  The  plaintiff  declares,  that  he 
was  poflefled  of  a  clofe  of  heath,  and  that  the  defendant  had  an- 
other clofe  of  heath  adjoining ;  that  the  defendant  tarn  improvide 
et  7icgligentcr  cujlodivit  ig?iefn  fiium,  that  it  confumed  the  heath 
of  the  plaintiff.  Not  guilty  pleaded.  Verdidt  for  the  plaintiff. 
And'Goa/d  King's  ferjeant  moved  in  arrefl  of  judgment,  that  this 
aftion  ought  not  to  be  grounded  upon  the  common  cuilom  of  the 
realm  ;  for  this  fice  in  the  field  cannot  be  called  ign/s  fuiis^  for  a 
man  has  no  power  over  a  fire  in  the  field,  as  he  has  over  a  fire  ia 
his  houfe.  And  therefore  tliis  refembles  the  cafe  of  an  inn-keeper, 
who  mufl  anfwer  for  any  ill  that  happens  to  the  goods  of  his 
guefl,  fo  long  as  they  are  in  his  houfe  ;  but  he  is  not  anfwerable, 
if  a  horfe  be  ftolen  out  of  his  clofe.  And  in  fadl  in  this  cafe  the 
defendant's  fervant  kindled  this  fire  by  way  of  husbandry,  and  a 
wind  and  tempeft  rofe,  and  drove  it  into  his  neighbours  field  ;  fo 
that  it  was  not  any  negle<S  In  the  defendant,  but  the  ad  of  God. 
Sicd  non  alkcatiir.  For  per  curiam  as  to  the  matter  of  the  tempefl 
that  appeared  only  upon  the  evidence,  and  not  upon  the  record, 
and  therefore  the  King's  Bench  cannot  take  notice  of  it,  but  it  was 
good  evidence  to  excufe  the  defendant  at  the  trial.  Then  as  to  the 
other  matter,  per  Holt  chief  juflice,  Rokehy  and  Eyre  juftices,  a 
man  ought  to  keep  the  fire  in  his  field,  as  well  from  the  doing  of 
damage  to  iiis  neighbour,  as  if  it  was  1:5  his  houfe,  and  it  may  be 
as  well  called  fuus^  ihe  one  as  the  other ;  for  the  property  of  the 
materials  makes  the  property  of  the  fire.  And  therefore  this  ac- 
tion is  well  grounded  upon  the  common  cuflom  of  the  realm. 
V>vxTurt07i  juflicc  faid,  that  thefe  adions  grounded  upon  the  com- 
mon cuflom  had  been  extended  very  far.  And  therefore  (by  him) 
the  plaintiff  might  have  cafe  for  the  fpecial  damage,  but  not 
grounded  upon  the  general  cuftom  of  the  realm.  But  by  the  other 
juflices  judgment  was  given  for  the  plaintiff.  Note  Mr.  Northey 
"for  the  plaintiff  cited  Afi  AJJif.  pL  9.  Fitx.  ijjue  88.  double  plea '1,1, 
zi  Hen.  6.  ij.  21  Hen.  6.  11.  ^.  Raft.  Entr.  H.  and  Old  Entr. 
219.  where  the  declaration  is  general  for  negligently  keeping  hi? 
fire  in  fuch  a  parilh,  without  fpecifying  a  particular  houfe  or 
ground.  But  He//  chief  juflice  anfwered,  that  that  was  an  anti- 
quated entry.  And  Cby  him)  if  a  flranger  fets  fire  to  my  houfe, 
and  it  burns  my  neighbour's  houfe,  no  adlion  will  lie  againO:  me^ 
which  all  the  other  juftices  agreed.  But  if  my  fervant  throws  dirt 
into  tlio  liighway,  1  am  indidtable.  So  in  this  cafe  if  the  defen- 
dant's ferv.uit  kindled  the  fire  in  tlie  v/ay  of  husbandry  and  proper 
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for  his  employment,  though  he  had  no  exprefs  command  of  his 
maflcr,  yet  his  mafter  fliall  be  habic  to  an  adion  for  damage  done 
to  another  by  the  fire  ;  for  it  Oiall  be  intended,  that  the  fervant  had 
authority  from  iiis  mafter,  it  being  for  his  mafter's  benefit. 

Mofcly  verjl  Warburton. 

A  Levari  facias  iflued  to  the  biHiop  of  Cheftcr,  to  require  him  S.  C.  i  Salk. 
to  levy  the  debt  upon    the   defendant   de   bonis  ecclejiaflicis,  520. 
Warburton  being  a  fellow  of  Magdalen  college.     Upon  which   the  ^°.'|f  "jf^f ^" 
bii'hop  writes  to  the  warden  and  fellows  of  the  college,  requiring  21112.4, 472, 
them  to  pay  tlic  penfion  of  Warburton  to  him.     To  which   the  672- 
warden  and  fellows  anfwer,  that   they  have  not  power  to  do  it. 
Upon  this  a  motion  is  made  in  B.  R.  on  behalf  of  the  bifhop  of 
C/jc/icr,    for  advice  of  the  court,    what  the  bilhop   ought  to  do. 
And  per  Holt  chief  juftice,  if  a  prebendary  hatha   fole  body,  the 
bill  op  upon  a.  levari  focias  de  bonis  ccclejiajlicis  may   fequefter  it; 
but  if  he  hath  but  a  body  aggregate  with  the  dean  and  chapter,  he 
cannot  fequefter  it.     Then  in  this  cafe  the  profits  of  the  fellowfliip 
are  but  cafual  dividends,  in  which  before  divifion  Warburton  hath 
no  intercft,  fo  that  they  do  not  make  an  eftate ;   and  it  feems  in 
this  cafe  Warburton  is  not  clericus  beneficiatus,  and  the  bifhop  may 
return   nulla  bona  ecckfiaftica.     And  though  the  college  hath   the 
impropriation  of  a  church,  yet  it  belongs  to  the  whole  body,  and 
not  to  one  of  them  only.     But  the  court  would  not  give  a  pofitive 
opinion,  becaufe  the  cafe  did  not  come  judicially  before  them. 

Sparks  vei'f.  Crofts. 

CPy?i?7vjE  5  brought  an  adion  againfl  Cro/?.f,    as  adminiftrator  S.  C.  Comb. 
*^   generally   to  f.  S.     Crofts  pleads  that  he  was  adminift-rator  du-  ^^5- 
rante  wiuorltatc  of  his  wife  ;    and  this   was   in  abatement.     The  432. 
plaintiff  demurs.     And  adjudged,  that  the  defendant  fliould  anfwer  3  p^nv.  Ab. 
over.     For  thoush  a  man  cannot  charge  an  adminiftrator  durante  i"/'^'  ^^' 

•      .  ,,  1      •    -n  1  /-     •      •  •       1         /-       Plea  in  abnte- 

rnv.cntate  genevally  as  adminiftrator,  becaufe  it  is  a  particular  lort  ^j^t th^t  the 
of  adminiftration,  and  if  a  man  obtains    judgment  againft  fuch  an  (iefendant  is 
adminiftrator,  if  afterwards  the  adminiftrator  or  executor  comes  of ='''"""""'°'' 
agc,  z  Jcire  jacias  \\Qi  againft  him  upon  this  judgment.     Yet  the  ,//«/,. 
defendant   ought  to  aver,    that  he  continues  adminiftrator  durante 
f?u?ioritate ;  which  he  has  not  done  here,  for  ho  has  not  faid,  that 
his  wife  is  in  life,  and  under  the  age  of  feventeen.     See  5  Co.  29. 
Pigot's  cafe.     Afterwards  the  defendant    came  and   pleaded,    \hdX  Fu!il.id-.rhia 
adminiftration   was  committed  to  him   during  the  minority  of  his  conthMance. 
wife,  and  that  his  wife  died  fincc  the  laft  continuance.     And  per 
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Holt  chief  iuftice,  i.  This  plea  is  contradidlory  to  the  admilTion  of 
the  defendant,  for  by  ill  pleading  before  the  defendant  admitted 
himfelf  adminiftrator  generally,  and  therefore  this  plea  is  ill. 
2.  Holt  chief  juftice  doubted,  whether  a  man  could  plead  a  plea 
fun  damen  continuance  after  a  demurrer  j  although /i?<^.  8i.  is  fo, 
S>toner  v.  Gibjon, 

Dorney  verf.  Cadiford.     B.  R. 

S.  C.  Comyns  /^^  A  S  E  for  obftruding  a  private  way.     The  plaintiff  declares, 
44-  V_^  that  he  is  poffeffed  for  a  term  of  years  of  a  houfe,  and  thjit 

„5, '  *  '  he  and  all  thofe  whofe  eftate  he  hath  in  the  houfe,  time  whereof,  ^c. 
Que  eftate  of  habueriint  et  habere  debiierimt  a  way,  ^c.  that  the  defendant  ob- 
a  term.  ftruftcd,  G?f.  Upou  the  general  iffue  pleaded,  verdift  for  the 
iSalk'36-.  plaintiff.  But  after  divers  motions  in  arreft  of  judgment,  by  the 
whole  court  judgment  was  arrefted.  For  though  it  had  been  good 
to  declare  againft  a  wrong-doer,  that  he  habere  debuit  viam,  isc. 
Strode  v.  as  was  lately  adjudged  in  this  court  in  a  cafe  between  Strode  and 
Birch,  Birch,  which  was  fo  adjudged  in  the  Common  Pleas,    and  the 

■* '  °  ■  '  *  judgment  affirmed  in  the  King's  Bench  after  feveral  arguments, 
without  a  prefcription ;  yet  here  the  plaintiff  has  laid  a  que  cjlate 
in  himfelf,  when  he  is  but  leflee  for  years,  which  is  impcffible, 
SeesLev.ig.  for  he  cannot  have  the  eftate  of  any  other,  but  only  his  own.  And 
Lutvv.  81.  Holt  cxK&di  a  cafe,  which  was  inB.R.  in  the  time  of  Ha'e  chief 
juftice,  where  in  an  a<5lion  upon  the  cafe  brought  by  a  leffee  for 
years  for  ftopping  his  lights,  the  plaintiff  declared  as  here  with  a 
^ue  ejlate  ;  and  it  was  moved  in  arreft  of  judgment,  and  the  plaintiff 
could  never  procure  judgment. 

Comyns  7.  The  cafe  of  Strode  verf.  Birch  was  cafe,  where  the  plaintiff  de- 

clared, that  he  fuit  et  adkic  ejl  lawfully  poffeffed  of  a  tenement,  &c. 
et  quod  dc  jure  habiiit  et  habere  debuit  common  of  pafture  in  a  thou- 
fand  acres,  for  all  cattle  levant  and  coucbant,  &c.  tanqiiajn  ad  te7ie~ 
mc7itum  praediclurn  appcrtinentem;  that  the  defendant  to  deprive  the 
piaintift'of  jiis  common  dug  coney-burrows:  Upon  demurrer,  judg- 
ment for  the  plaintiff"  in  C.  B.  and  affirmed  in  B.  R.  becaufe  the 
defendant  was  a  ftranger,  and  therefore  poffc'aion  a  good  title 
againft  him. 

Replevin  for  cattle  taken  in  a  place  called  B.  The  defendant 
avows  that  Mellor  was  feifed  in  fee  of  the  place  where,  C^c.  and 
ilemifcd  to  the  defendant  for  ten  years,  and  he  took  the  cattle  there 
damage  fcafant.  The  plaintiff  pleads  in  bar,  that  Sir  Richard  Sfurtin 
was  Icifed  in  fee  of  a  hundred  acres  contiguoufly  adjoining  to  the 
pi.)ce  where,  ^c,   and  that  the   defendant,  and  all  tliofe  whofe 
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ertate  he  hath,  <Qfc.  have  ufed  to  repair  the  fenfes  between  the  huii- 
tlred  acres  and  the  place  where,  ^c.  and  that  the  hedges  being 
down,  the  plaintiff's  cattle  entred  into  the  place  where,  Qc.  The 
defendant  demurs.  And  adjudged  for  him.  For  no  man  can  lay 
a  que  cftate  in  a  leffee  for  years.  Adjudged  Trin.  9  Will.  3.  C.B. 
jijlon  "^crf.  G'winnclL 

Rex  verf.   Harris  and  Duke. 

Tl Arris  and  Duke  were  found  guilty  of  perjury  at  a  trial  at  bar, S- C.  Skin. 
■'-'   in  an  information  exhibited  againft  them  :  and  upon  the  capi-  ^H\, 
as  they  were  outlawed  ;  and  upon  the  return   or  the  exigent  Mr.  56. 
Conycrs  counfel  for   the  earl  of   Bath,    who  was    the   profecutor,  J"<^g'"«"t  ^o' 
moved  that  judgment  fhould  be  given  againft  them  in  their  abfence.  ni'ihment.^'*" 
But  per  Holt  chief  juftice,    no  judgment  for  corporal   punifhment 
can  be  pronounced  againft  a  man  in  his  abfence  ;   and  no  writ  can 
'be  granted  to  feife  a  man  and  fet  him  in  the  pillory.     Therefore 
the  motion  was  denied. 

Winter  verf.  Lovedcn. 

EJedtment  for  lands  in  Somerfetjlnre.     Upon  the  general  iffue  S.  C.  Comyns 
pleaded,  as  to  three   parts  the  jury  found  the  defendants  not  ^'q  g  ,, 
guilty;  arni  as  to  the  fourth  they  gave  a  fpecial  verdidt,  that  the  5 3 7. 
lands  in  queftion  are  cuftomary  lands,  parcel  of  the  manor  of  Goat-  5  ^^°^-  ^44. 
hurp,  and  demifed  and  demifable  by  copy  of  court-roll  at  the  will  carth ''.j, 
of  the  lord,  according  to  the  cuftom  of  the  manor,   time  whereof,  Kower  to 
i&c.  that  George  Pou'lett  was  feifed  in  fee  of  the  manor  of  Goat-  ™^^"  '"'^^'• 
hur/l,  and  had  ifllie  Edirard  Poivlctt ;  that  George  Po%vlct(  9  Jac.  i. 
in   confideration    of  the   marriage  of  his   fon,    and  of  tlie  marri- 
age portion,  fettled  the  manor  of  Goathiirjl  to  the  ufe  of  himfelf 
for  life,    remainder   to  his   wife   for   life,    remainder  to  Ediioard 
Ponu'lctt  and  his  heirs  males  of  his  body,  (Sc.  remainder  to  the  heirs 
of  the  body  of  Edward,  &c.  with  a  provifo,   that  George  Poiclett 
fhould  have  power  during  his  life,  and  his  wife  ihould  h.ive  powtr 
after  his  dcceafe  during  her  life,  to  demifc  the  premiflcs  in  pofllfii- 
on  for  one,  two  or  three  lives,   or  for  thirty  years,   or  any  other 
number  of  jcars  determinable  upon  one,  tvi'o  or  three  lives,  or  in 
reverfion   for  one,    two  or  three  lives,    or  for  thirty  years,  or  for 
any  other  number  of  years  determinable  upon  one,    two  or  three 
lives,  io  that  the  demifc  be  not  of  the  ancient  dcmefne  lands,  par- 
cel of  the  premiffes,  or  any  of  the  other  lands  ufcd  or  reputed  dc- 
mefne lands  within  feven  years  before  the  fcttlement,  and  fo  as  the 
ancient  rent  be  referved,  ^c.   the  jurv  find  that  the  marriage  took 
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efi'ect,  and  that  Edward  Powlett  had  ifTue  four  daughters,  the  eld- 
eft  of  whom  was  the  leffor  of  the  plaindff;    they  find,  that  George 
Poivktt  by   indenture  between   him  and  Robert  Blancbburne,  reci- 
ting that  Robert  Blancbburne  and  his  wife  held  certain  lands  in  O. 
in    the   parifh  oi  Goathurjl    (which  are  the  lands  now  in  queftion) 
by  copy  of  court-roll  for  their  lives,  in  confideration  of  60/.  demi- 
fed  the  faid   lands  to  Robert  Blancbburne,   babendum  for  thirty  years 
to  commence  immediately  after  the  death,  furrender,  forfeiture,  or 
other  determination  of  the  eftate  of  Blancbburne  and  his^wite ;  they 
find,  that  George  Poiolett  and  Elizabcib  his  wife,   Edward  Poujieit 
and  his  wife,  and  Robert  Blancbburne  and  his  wife,  are  dead ;   that 
Robert  Blancbburne  entred  and  was  pofTcfied,    and  alTigned  to  the 
defendant  Loveden,  who  was  pofiefi"ed,  &c.     And  after  feveral  ar- 
guments at   the   bar,    the  court  in  folemn  arguments  pronounced 
their  opinion  for  the  plaintiff,    but  they  differed  in  their  reafons. 
Rokeby  juftice  faid,  that  the  queftion  was,  whether  this   leafe  was 
within  the  power  ;   and  he  was  of  opinion,  that  it  was  not ;   for  he 
Conftruaion    faid,  that  the  rules  for  conftrudions  of  powers  are,    1 .  That  they 
of  powers.     Q^ght  ^q    bg   interpreted   according   to    the   intent   of  the  parties. 
2.  They  ought  to  be  purfued  flridly.      In  this  cafe  (by  him)  the 
intent  was,  to  enable  George  Ponvlett  to  continue  the  eilate  in  leafe, 
as  it  was  at  the  time  of  the  making  of  tiie  fettlement  j  but  under 
fome  reftridions,    i.  He  could  not  demife  the  lands  which  were  for 
the  fuftenance  of  the  family.     2.  ]\or  make  any  leafes  without  de- 
terminability,     3.  Nor  deftroy  the  copyhold  eflates.     And  he  was 
of  opinion,  that  this  leafe  was  not  void  for  the  breach  of  the  firft 
branch,  viz.  for  demife  of  the  copyholds,   which  in  law  are  de- 
mefnes.     For  though   in  ftridlnefs  of  law  copyholds  are  demefnes, 
yet  it  was  not  the  intent  of  the  power  to  include  them  witiiin  the 
word  demefnes.     But  (by  him)   by  the  third  reftriftion  the  demife 
of  the  copyholds  is  void  j    becaufe  it  breaks  the  implied  conftrnc- 
tion  ;    for  fuch  a  power  would  deftroy   the  copyhold  manor  qua 
copyhold,  which  is  contrary  to  the  intent  of  the  parties.      2.  The 
leafe  is  an  abfolute  leafe,  and  tlicrefore  void ;  for  the  dcterminabi- 
lity   goes  to  all  the  years  there  mentioned,    as  well  the  term  for 
thirty  years  as   for  the    uncertain  number  of  years. '   And  if  the 
words    [or  for]    in  tiie  laft  limitation   make  a  difference,    George 
Pcwlett  would  have  a  greater  power  to  make  leafes  in  rcverfion 
than  in  poffeffion,  which   would  be  unreafonable.     For  in  poffcf- 
fion  the  term  for  thirty  years  ought  to  be  determinable  upon  one, 
two  or  three  lives,    and  not  abfolute.     Holt  chief  juftice,   Turton 
and  Eyre  juftices  argued  alfo  for  the  plaintiff.       And  Holt  chief 
juftice  flud,    that  the  great  queftion  was,    whether  this  leafe  was 
purfuant  to  the  power.     And  tlierefore,    1 .  It  is  confiderable,  whe- 
ther  the   term   for  thirty   years  abfolutely  be  within    the  power. 
2.  Whether  the  lands  demifed  are  withia  the  power.     And  as  to 
3  the 
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the  firft,  he  conceived,  that  the  land  was  in  poffeflion  of  Blanch- 
biirne  at   the   time  of  the    making  of  the   fettlement,    but  that 
does  not  appear  by  the  verdidL     For  if  a  man  has  power  to  m.'ke  Power  in  the 
leafes  in  pofTefiion  or  reverfion,  if  he  makes  a  leafe  in  pofleffion  '^'-Jin^'vc. 
once,  he  fhall  never  after  make  a  leale  in  reverfion,  for  he  has  an 
eleftion  to  do  the  one  or  the  other,  but  not  both.     Therefore  if 
the  copyhold  was  demifed   after  the  fettlement  in   pofTeffion,  he 
could  not  have  executed  this  power  to  demife  in  reverfion.     But  he 
faid,  that  he  would  not  declare  his  opinion  of  that,  becaufe  it  did 
come  judicially  before  bun.     And,    i.  (by  him)  This  leafe  as  a 
Icafe  {■a.  reverfion  is  within  the  power,  for  a  leafe  in  reverfion   in  Leafe mre- 
the  largeft  fenfe  fignifies  a  leafe  made  to  begin  in  futuro.     Co.  Lit.""'"  °''' *''*'' 
44.  and  in  that  fenfe  is  oppofed  to  a  leafe  in  pofleilion ;  but  that 
is  not  meant  here.     2.  It  fignifies  a  leafe  to  begin  from  and  after 
a  leafe,  &c.  in  poffeflion.     The  ftatute  of  14  Eiiz.  which  reftrains 
the  clergy  from  making  of  leafes  in  reverfion  is  to  be  underflood  of 
leafes  inj'utwo.     So  was  the  cafe  of  Bai/y  v.  Miau  in  the  time  of  2  Vent.  244. 
lord  chief  juftice  Bale.     Mr.  T^rin.  23  Car.  2.  B.  R.  Rot.  1012. 
contrary   to  the  opinion   in   the  cafe  of  Thomfon  and  Trafford  ia 
Popbam.     But   in   the  cafe  of  a  leafe  for  life  within  this   power, 
it  muft  be  intended  of  a  leafe  of  the  reverfion,  and  not  of  a  leafe 
in  futuro,  becaufe  the  freehold  muft  commence  in  pofleiiion  im- 
mediately.    Then  the  queftion  here  is,  if  this  leafe  in  reverfion 
might  be  abfolute ;    and  he  held  that  'it  might,  for  it  is  within 
the  reafon  of  Finch's  cafe  6  Co.  39.     It  is  to  demife  in  reverfion 
for  one,  two  or  three  lives,  or  for  thirty  years,  or  for  any  other 
iiumber  of  years  determinable  upon  one,  two  or  three  lives.     Thefe  Condruftion 
words  I  or  for]  disjoin  the  fentences,  and  make  them  feveral,  and  of  a  femence. 
go  to  the  latter  part  by  way  of  enlargement  of  the  power,     i  Leon. 
119.     Where  words  tend  to  enlargement  they  (l^all  never  be  con- 
flrued  to  be  a  reftraint  upon  the  former  claufe.     If  this  pov/er  be 
confidered  with  relation  to  the  intcreft  intended  to  be  pafi"ed  by  the 
power,  it  is  very  rcafonable,  for  thirty  years  bear  a  proportion  to 
three  lives.     Heretofore  twenty  one  years  were  accounted  propor- 
tionable to  three  lives,  but  now  thirty  years  are  looked  upon  as  pro- 
portionable to  three  lives.     Then  though  it  may  be  thought  ridi- 
culous to  have  a  greater  power,   to  make  leafes  in  reverfion,  than 
in  pofiefiion,    nevcrthelefs  the   words  carry  this  conftrudlon,    by 
which  the  court  ought  to  be   guided  ;  and  though  it   feems  odd, 
yet  it  is  part  of  the   bargain.     And  therefore  he  was  of  opinion, 
that  an  abfolute  leafe  for  thirty  years  was  warranted  by  the  power ; 
to  which  Turton  and  Eyre  juftices  agreed. 

2.  By  Holt  chief  juftice  thefe  copyhold  lands  are  excepted  out 
of  the  power.     His  brother  ^o/tt-i^y  was  of  opinion,  that  this  v-ascopyj^oijpjrt 
an  exception  implied;    but  {per  Holt  chief  juilice)  fince  it   is  un-of  thede- 
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reafonable,  that  thefe  lands  fliould  be  within  the  power,  and 
they  are  both  within  the  words  of  the  exception,  and  the  meaning 
of  it,  it  is  very  reafonable  to  confine  the  exception  to  the  ftridl 
words ;  and  fince  copyhold  lands  are  part  of  the  demefnes,  they 
(hall  be  excepted  by  the  word  demefnes.  If  a  man  aliens  all  his 
demefnes,  except  the  fervices  of  his  freeholders  and  copyholders, 
the  manor  remains ;  which  could  not  be  if  the  copyholds  were  not 
demefnes.  Befides,  that  it  is  unreafonable,  to  enable  a  tenant  for 
life,  to  deftroy  the  copyhold,  which  he  might  do  without  this 
conftrudtion  of  the  power,  for  the  power  being  derived  out  of  the 
inheritance,  if  thefe  copyhold  lands  were  out  of  the  exception, 
this  leafe,  though  made  by  a  bare  tenant  for  life,  would  deftroy 
them  for  ever.  And  this  power  is  limited  to  the  wife,  which  is 
more  unreafonable.  And  there  was  no  occafion  for  a  power  to  en- 
able a  tenant  tor  life  to  make  fuch  leafes,  for  he  might  by  the  cuf- 
tom  have  granted  cuftomary  eftates.  Therefore  fince  the  words 
are  comprehenlive  enough,  and  it  is  reafonable,  he  would  conftrue 
copyholds  to  be  within  the  exception  under  the  word  demefnes. 


2  Cto.  599- 
Yelv.  222. 


Tenant  for 
life  of  a  manor 
with  power 
to  make  lea- 
fes, makes  a 
leafe  of  a  co- 
pyhold, this 
lieftroys  it  for 


Freeman's 
Rep.  50S.  pi 
682. 


Objedlion.  If  you  conftrue  copyholds  to  be  within  the  exception 
under  the  word  demefnes,  there  will  be  no  lands  for  the  power  to 
have  operation  upon. 

Anfwer.  There  are  other  lands  found  in  the  verdid,  whereof 
George  Powlett  was  feifed. 

Obj.  Though  there  are  other  lands  found,  as  Bridgwater^  that 
is  not  to  the  purpofe,  for  the  words  of  the  power  are  confined  to 
the  manor. 


Reftriftive 
claule  in  a 
power. 


Anfw.  The  power  does  not  extend  to  all  the  manor,  but  to  fo 
much  of  the  manor  except  the  demefnes.  And  it  is  not  contrary 
to  the  premifles,  for  though  copyholds  and  demefnes  are  f^xcepted, 
yet  there  are  rents  and  fervices,  and  that  is  fuflicient  to  fatisfy  the 
power;  for  though  no  rent  can  be  referved  out  of  them,  yet  fince 
there  is  a  power  to  leafe  them,  that  will  be  fufficient ;  for  where 
there  is  a  power  to  demife  divers  things,  and  there  is  one  qualifica- 
tion which  does  not  extend  to  them  all,  the  power  may  be  execu- 
ted in  the  reft.  And  for  this  Holt  cited  2  Roll.  Abr.  262.  pi.  115. 
and  the  cafe  oi  Walker  and  Wakeman,  which  he  put  at  large. 
See  the  cafe,  i  Ventr.  294.  3  Keb.  554.  So  in  this  cafe  George 
Poivlett  might  leafe  the  rents  and  fervices  without  refervation  of 
any  rent ;  and  fo  all  the  words  of  the  power  are  fatisfied.  Cut 
if  the  demefnes  might  have  been  demifed,  no  conftrudion  could 
have  been  made,  to  feparate  the  fervices  from  the  demefnes.  But 
fince  the  demefnes  could  not  be  demifed,  it  is  reafonable  that  he 

fliould 
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fhould  be  able  to  demife  the  rents  and  fervices  to  fatisfy  the  power. 
Turton  and  Eyre  juftices  agreed.  And  judgment  was  given  for 
the  plaintiff. 

Evans  verf.  Marlett. 

IF  goods  by  bill  of  lading  are  configned  to  A.  A.  is  the  owner,  S.C.  3  Salk. 
and  muft  bring  the  adlion  againft  the  mafter  of  the  fhip  if  they  ^9°-^  .^  ^  ^ 
are  loft.     But  if  the  bill  be  fpecial,  to  be  delivered  to  A.  to  theufe  .56. 
of^.  5.  ought  to  bring  the  adion.     But  if  the  bill   be  general  to '^Mo'^- 'S^- 
A.  and  the  invoice  only  fhews,  that  they  are  upon  the  account  of  B.  Propeity!^° 
A.  ought  always  to  bring  the  adion,   for  the  property  is  in  him, 
and  B.   has  only  a   truft,  per  totam  curiam.      And  per  Holt  chief 
juftice,  the  conlignee  of  a  bill  of  lading  has  fuch  a  property  as  that 
he  may  aflign  it  over.      And  Shower  faid,  that  it  had  been  ad-  Afllgnment. 
judged  fo  in  the  Exchequer. 

Shermoulin  verf.  Sands. 

CHermoulin  libelled  in  the  admiralty,  for  that,  that  he  and  others  S.C.  Carth. 
*^   equipped  a  fliip  for  a  voyage,  and  T".  the  defendant  there  un- ^^^^^    5^^ 
lawfully  took  her  from  him.     T'.  pleaded  there,  that  this  fliip  was  12  Mod  143. 
taken  by  Du  Barth  upon  the  high  fea,  and  that  he  bought  her  of  A'l""'*''^- 
Du  Barth  at  Bergen.     Shermoidtn  replied,   that  fhe  was  taken  un- 
lawfully.    And  fo  the  queftion  there  was,  whether  the  capture  by 
Du  Barth  hath  altered  the  property.      And  a  decree  was  made  for 
Shermoulin.     Upon  which  T.  appealed  to  the  delegates,  and  pend- 
ing the  appeal  moved  for  a  prohibition.     Northey  againft  this  cited 
the  cafe  of  the  King  and  Broome,    Trin.  g  IVill.  3.     Broome  cz^-s^exv. 
tain  of  a  man   of  \var  took  a  French  ftiip  upon  the  high  fea  in  Broome,  1 
the  Wefi  Indies,  which  afterwards  was  condemned  in  the  admiralty         ^^' 
in  England  for  prize ;   and  he  fold  her  at  Barbadoes ;  and  then  re- 
turning to  England,  the  King  libelled  in  the  admiralty  againft  him 
fur  the  fliip  and  goods ;  and  Broome  moved  for  a  prohibition,  upon 
a  fuggeftion  that  the  converfion  was  upon  the  land  ;   but  it  was 
denitd,  becaufe  the  original  caufe,  which  was  the  capture,  was  up- 
on the  high  fea,  and  immediately  upon  the  capture  the  captain  be- 
came chargeable  to  the  King  ;  fo  that  though  he  broke  his  truft  at 
land,  yet  the  right,  which  is  the  caufe  of  the  adlion  to  the  King, 
commenced  upon  the  high  fea,  and  fo  proper  for  the  admiral's  jurif- 
diftion.     In  the  fame  manner  here,    the  queftion  being,  prize  or 
not  prize,  which  is  proper  for  the  admiralty,  though  the  title  of  T". 
commenced  at  land,  yet  that  will  not  withdraw  the  fuit  from  the 
admiralty.     2  Saund,  254.     i  Sid.  367.      Daruall  ferjeant  argued 

to 
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to  the  fame  effedt ;  and  farther,  that  f.  comes  too  late  after  fen- 
tence,  i  Cro.  97.  For  after  fentence  and  appeal  a  prohibition  fliall 
not  be  granted,  unlefs  it  appears  in  the  body  of  the  libel  that  the 
matter  of  the  fuit  is  not  within  their  jurifdidlion.  2  Roll.  Abr. 
318,  319-  j 

The  plea  will  Holt  chief  juftice,  It  is  not  alleged  in  the  libel,  that  the  capture 
noLaid  an  ill  ^^jg  fuper  altiun  viare  ;  fo  that  nothing  appears,  to  give  jurifdidion 
to  the  admiralty.  For  a  man  (liall  not  fue  in  the  admiralty,  only 
becaufe  it  is  a  Ihip.  It  appears  by  the  plea,  to  be  matter  proper  for 
the  admiralty  ;  but  that  alone  will  not  give  them  jurifdidlion  ;  for 
if  the  admiralty  has  not  conufance  of  the  original  caufe,  but  fome- 
thing  arifes  upon  it  which  is  within  their  jurifdiction,  that  will  not 
give  them  jurifdidtion  over  the  principal.  But  e  contra^  when  the 
principal  is  within  their  jurifdidlion,  and  an  incident  happens  triable 
at  common  law,  G?f.  And  the  reafon  of  this  is,  becaufe  the  com- 
mon law  is  the  over-ruling  jurifdidlion  in  this  realm  ;  and  you  ought 
to  intitle  yourfelves  well,  to  draw  a  thing  out  of  the  jurifdidlion 
S  und  zcQ  °^  '^^'  -^"  ^^  ^^^^  °^  Radley  v.  Egksficld  the  capture  was  alledged 
in  the  libel  to  he  fuper  altiitn  mare ;  in  the  fame  manner  in  Broome's 
cafe.  Now  this  libel  is  no  more  than  a  replevin,  and  the  matter  of 
this  plea  might  have  been  a  good  juflification  in  trefpafs.  As  to  the 
at^whauime.  n^^tter  of  the  time  of  the  motion,  the  common  difference  is,  if  the 
caufe  belongs  to  the  courts  of  the  civil  law,  and  a  man  fues  in  an 
inferior  diocefe,  where  the  conufance  of  the  caufe  belongs  to  the 
metropolitan,  and  the  defendant  acquiefccs  in  it,  and  admits  the 
jurifdidlion,  and  fentence  is  given,  he  Hiall  not  refort  afterwards  to 
the  fuperior  court.  But  if  it  appears  that  the  fpiritual  court  has  no 
jurifdidlion,  no  admittance  whatfoever  fhall  flop  the  prohibition. 
Holt  chief  juflice  and  Rokehy  were  of  opinion,  that  a  prohibition 
ought  to  be  granted  ;  but  turton  and  Eyre  juftices  contra  ;  becaufe 
it  was  after  fentence  and  great  expenfes  in  the  admiralty ;  and  bc" 
caufe  now  upon  the  whole  proceedings  it  appears,  that  the  admi- 
ralty has  jurifdidlion,  the  def  edl  of  the  libel  being  aided  by  the  de- 
fendant's plea.  Therefore  becaufe  the  court  was  divided,  no  pro- 
hibition could  be  granted. 


Courtney  verf.  Collet. 

S  C.  Garth.  ''  B  ^  Refpafs  quare  claiifum  of  the  plaintiff  called  B.  frcgit^  et  her- 
436.  X      bam  ibidem   crefcentem  pe dibits  ambidando  conculcavit  et  con- 

\^}-^^-^^^'^'_fumpfit,  et  pifcatus  fuit  in  feparali  pifcaria^  7iecmn  quare  poflea^ 
pals  cannot  be  '^iz.  codem  die  et  anno  the  defendant  threw  down  a  certain  wear, 
joined.  pey   quod  aqua  ah  eadem  cataraBa  decurrem  pifcariam  ipfus  the 

p™'i*r^*^'  plaintiff /^/^if/«  in  tantum  inunda^-itj  quod  per  curfiim  aquae  illiusy 
■      ■  3  et 
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et  inundationem  praediBam,  pifces  in  eadem  pijcaria  tunc  cxijioiies  J^""^-  H- 
advalentiam  exherunt,    ^c.      Upon  not  guilty   pleaded,  Pj.]^^  ^^ 

verdidt  for  the  plaintiff,    and  intire  damages  were   given.     Gou/d  n  Aak  i^. 
King's  ferjeant  moved  in  arreft  of  judgment,   that  the  plaintiff  has  J^nk.  211.pl. 
joined  an  adlion  of  trefpafs,  and  an  adtion  upon  the  cafe,  which  Alien  9. 
cannot  be  joined.     2  Roll.  Rep.  139,  140.    Daivtry  verf.  Dee;  for  Sty.  43. 
the  former  part  of  the  declaration  is  a  plain  trefpafs,  but  the  latter  '^*'^^°'^-  '64- 
is  only  cafe.     For  if  A.  breaks  the  fenfes  of  5.  per  quod  the  cattle  ^^^  ^^^^^j..^ 
of  C.  efcape  into  B.'s  land  ;  cafe  lies  for  C.  againft  A.  if  the  cattle  fenies'^J"^ 
of  C  are  diftrained  for  efcaping  and  damage  feafant  in  B.'s  land,  f"-'^'^)' "ttle 
And  in  this  cafe  the  plaintiff  does  not  fay,  that  the  defendant  broke  ^SuaLed!' "° 
his  wears,  but  they  might  be  fome  other  perfon's ;  and  in  fadt  they 
were  the  defendant's  own  wears,  and  therefore  trefpafs  does  not  lie 
for  it,  but  cafe,  for  the  confequential  damage  to  the  plaintiff.     And 
therefore  the  cafe  differs  from  the  cafe  of  Drake  "j.  Cooper^  where  Drake  v. 
in  trefpafs  for  breaking  the  plaintiff's  clofe,  containing  one  hundred  Cooper, 
acres,  upon  which  a  fair  ufed  to  be  held  every  Michaelmas  day,  and    ^'^'  "^' 
for  throwing  down  booths  and  ftalls  ibidem  ere£la^  per  quod  the 
plaintiff  loft  the  benefit  of  his  pickage  ;  after  verdid  for  the  plaintiff, 
upon  motion   in  arreft   of  judgment,    the  court  were  of  opinion, 
that  this  was  an  intire  trefpafs,   becaufe  the  booths  appeared  to  be 
eredted  upon  the  plaintiffs  land,  and  therefore  intended  to  be  his. 
But  in  the  prefent  cafe  the  wears  do  not  appear  to  be  upon  the 
plaintiff's  land,  and  therefore  different.     And  Hil.  25  G?  26  Car.  2. 
B.  R.  rot.  700.  between  Robinfon  and  Bailey,  Robinjon  brought  an  Robinfon  v. 
adion  for  battery  of  his  fervant,  per  quod  fervitium  amiftt,    and  for  bailey.  3  Keb. 
taking  of  nine  pound  of  butter ;  and  upon  not  guilty  pleaded,  and  ^^'' 
verdidl  for  the  plaintiff,  it  was  held  by  the  court,  that  the  one  was 
cafe,  and  the  other  trefpafs,  and  therefore  they  could  not  be  joined. 
But  it  was  argued  by  Mr.  Carthew  for  the  plaintiff",  that  if  it  Ihould 
be  admitted  that  this  was  but  cafe,  yet  it  being   laid  for  a  malfea- 
fance,  it  might  be  laid  with  vi  et  armis,  and  therefore  may  be  joined 
with  a  plain   trefpafs.      But,  2.  (by  him)  this  latter  part   of  the 
declaration   is   but  bare  trefpafs ;    and  for  this  he  cited  Reg.  97. 
12  He?t.  4.  3.  Fitzh.  N.  Br.  89.  m.  where  it  is  faid,  if  a  man  fills 
a  ditch  with  dung,  (^c.  by  which  the  water  ufed  to  have  its  courfe, 
per  quod  another   man's  land  is   furrounded,  he  fhall  have  trefpafs 
-d  ct  armis.      And   Reg.   95.  a,  b.    Fitzh.  N.B.    87/.  the  very 
precedent  from  which  this  declaration  was  drawn.     And  as  to  the 
former  point,  after  two  arguments  at  bar,  the  court  was  of  opi- 
nion, that  trefpafs,   and  trefpafs  upon   the  cafe,  were  two  diftind  Trefpafs. 
things  of  different  natures ;  and  although  if  iv  et  armis  is  put  in 
trefpafs  upon  the  cafe  for  malfeafance,    this  will  not  vitiate ;    yet 
the  judgments  in  trefpafs  and  cafe  are  different.     For  in  trefpafs 
always  the  judgment  is,   quod  capiatur ;    but  in  trefpafs  upon  the  judgment, 
cafe,  though  ^'/  ct  armis  be  inferted,  yet  the  judgment  is,   quod  Jit 
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hi  mifericordia ;  and  adlions  can  never  be  joined,  which  have  dif- 
ferent judgments.  But  as  to  the  fecond  point,  it  feemed  to  the 
court,  that  this  was  a  plain  trefpafs ;  for  the  caufing  a  fuperfluity 
of  water  to  drown  or  overflow  the  land  or  fifliery  of  the  plaintiff", 
is  a  plain  trefpafs,  and  the  per  quod  the  fifh  efcaped  is  but  in  aggra- 
vation of  damages.  And  therefore  the  whole  court  was  of  opinion 
for  the  plaintiff.  aS^^  adjournatur.  Note,  that  Holt  chief  juftice 
faid  in  this  cafe,  that  if  A.  brings  an  adlion  againft  B.  for  battery 
of  -^.'s  fervant,  per  quod  fervitium  amijity  it  is  a  plain  adlion  of 
trefpafs. 


Green  verf.  Watts. 

Jiecord  plead-  DER  Holt  chief  juftice,  if  the  defendant  pleads  an  adion  depend- 
ed and  after-  '  ing  in  another  court  for  the  fame  caufe  in  abatement,  and  nul 
wards  annul-  ^j^i  j.gf.ord  is  pleaded ;  if  there  was  fuch  record  at  the  time  of  the 
SeeCarth,  pleading  of  the  plea,  though  the  adion  was  afterwards  difcontinued, 
5«3-  yet  the  plea  is  good,  becaufe  it  was  true  at  the  time  of  the  pleading. 

^Et^^^^o  But  if  a  man  pleads  a  recovery  by  judgment  in  bar  of  an  adion, 
and  the  faid  judgment  is  reverfed  after  the  pleading  of  the  plea,  now 
the  plea  is  ill,  becaufe  now  it  is  no  fuch  record  ab  initio. 
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sir  George  Treby  Chief  Jufiice. 
Sir  Edward  Nevill 
Sir  John  Powell 
J/>John  Blencowe  re- 

mo'ved  this  term  out  of  >Juftices. 

the  Exchequer   in  the 

room  of  Sir  John  Powell 

deceafed 


Arnold  verf.  Teffrefon. 

•^     -^  S.C.Z  Salic. 

654. 

T Rover  de  fcripto  fuo  ohligatorio.     The  plaintiff  declares,  that  he  '^'■"'"C''  * 
and  7.  5.  were  bound  by  this  obligation  jointly  and  feverally  ^o^ulatllio 
R.  F.  that  the  plaintiff  was  poffeffed  of  this,  and  that  he  loft  it,  brought  by 
and  that  the  defendant  found  and  converted  it,  &c.     Not  guilty '''^''''''s*"'- 
pleaded.     Verdift  for  the  plaintiff.     And  now  it  was  objedted,  that  k.  p.  j. '  ^' 
though  the  obligee  might  bring  ^rw^r  for  this  bond  ut  Je  Jiripfo  ^1^0.  Ely  ij. 
fuo  obligatorioy  yet  it  could  not  be  fcriptum  obligatorium  to  a  ftran-  ^'^^'•v^   g 
ger;  therefore  the  plaintiff  could  not  bring  ^rw^r  in  this  manner,  p' 7. 
For  though  it  be  fuppofed  that  the  bond  was  given  to  the  plaintiff,  ^'"^  C^""- 
yet  nothing  paffed  to  him  but  the  material  part,  viz.  the  paper,  Qfc.  Coidr'sg! go. 
but  the  hen  and  right  of  aftion  continued  undifpofed  in  the  obligee.  2  Buift.  313. 
But   it  was  admitted,  that  the   plaintiff  might  have  had  trcfpafs,  Mich.sEd  3. 
becaufe  that  might  be  maintained   upon  the  bare  poffeffion.     But  3°-  ?'■  '• 
trover   will  not  lie  without  property,    therefore  the   plaintiff  has 
miftaken  his  adtion.     At  leaft,  if  it  fhould  be  admitted,  that  trover 
would  lie,  yet  the  plaintiff  has  not  brought  his  adion  well,  becaufe 
3  this 
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this  could  not  be  fcriptum  futan  obligatoriutn,  fince  it  appears  of 
his  own  fliewing,  that  it  was  the  bond  of  R.  F.  But  to  this  it  was 
anfwered,  and  refolved  by  the  court,  i .  That  trover  and  conver- 
flon  will  lie  upon  a  fpecial  property,  as  in  cafe  of  a  carrier. 
2.  That  any  ftranger  may  maintain  trover  for  a  bond  upon  a 
fpecial  property  by  bailment,  as  well  as  the  obligee  himfelf  3.  That 
a  ftranger  may  not  only  bring  trover,  but  alfo  ut  de  fcripto  fuo 
obligatorio,  as  well  as  the  obligee  himfelf,  becaufe  t.ht  fcriptum 
fuum  obligatortum  is  not  inferted,  to  declare  that  the  defendant 
has  converted  the  duty  or  chofe  en  aSticn  which  belonged  to  the 
plaintiff,  but  to  (hew  what  fort  of  deed  it  is,  which  is  converted  ; 
for  per  Treby  chief  juftice  it  is  admitted,  that  the  obligee  might 
bring  trover  pro  fcripto  fuo  obligatorio,  but  in  that  cafe  the  trover 
is  not  of  the  right  of  adion,  which  is  a  thing  invifible,  but  it  is 
of  the  material  part  of  the  deed  j  and  therefore  thefe  words  are 
Verdia  »ids.  ufed,  to  intimate  what  fort  of  deed  is  converted.  4.  After  ver- 
di<ft,  that  the  court  would  intend,  that  the  bond  was  given  to  the 
plaintiff.  And  in  truth  the  fa£t  was  fo,  for  the  plaintiff  was  forced 
to  pay  the  money,  whereupon  the  bond  was  given  to  him. 

Shalmer  verf.  Pulteney. 

S.  C.  Lutw.    "  I   ^HE  plaintiff  brought  quod  per  mitt  at  agalnfl   the   defendant, 
1586.  J_      to    permit   him  projlemere  quaedam  aedijicia    raifed   within 

2  "  •+°S*  £fty  years  upon  the  freehold  of  the  defendant's  hufband,  and  now 
fince  the  death  of  her  hufband  her  freehold,  to  the  nufance  of  the 
plaintiff.  And  the  plaintiff  fliews,  that  Sir  William  Puiteney  was 
feifed  in  fee  of  three  mefuages  in  St.  Martins  in  the  fields  in 
Middlefex,  to  which  a  void  piece  of  ground  was  contiguoufly  ad- 
joining; and  that  Sir  William  Puiteney  granted  thefe  mefuasjes  to 
the  plaintiff;  and  that  he  and  all  thofe  whofe  eflate  he  hath  in  the 
faid  three  mefuages  time  whereof,  ©"<:.  have  had  and  have  ufcd  to 
have  eleven  windows  towards  the  faid  piece  of  ground ;  that 
1  Jujie  4  Jac.  2.  Gervafe  Hulker  leffee  for  years  of  the  defen- 
dant's husband  raifed  certain  edifices  upon  the  faid  void  piece  of 
ground,  which  flopped  the  lights  of  the  plaintiff;  that  this  piece 
of  ground  came  to  the  defendant  after  the  death  of  her  husband  ; 
and  that  the  defendant  would  not  permit  the  plaintiff  to  throw 
down  thefe  buildings,  though  fl:e  was  oftentimes  requeued.  The 
defendant  pleaded  in  abatement,  that  there  is  no  fuch  writ  of  quod 
permittat  in  the  Regijler,  as  this  which  the  plaintiff  hath  brought. 
The  plaintiff  demurred.  And  the  firfl  exception  was,  that  no 
parifh  nor  lieu  conus  is  alleged,  in  which  thefe  edifices  fuppofcd  to 
Vfnue  in-  be  built  lie.  See  9  Co.  58.  a.  But  to  this  the  court  anfwered,  that 
tended.  they  fliall  be  intended  to  lie  in  the  fame  parifh  where  the  three 

I  mefuages 
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mefuages  lie,  becaufe  they  are  faid  to  be  contiguoufly  adjoining. 
The  fecond  exception  was,  that  the  writs  in  Fitzh.  Nat.  Br.  124.  /'. 
are,  poft  primam  transfretationem,  &c.  but  this  writ  js,  infra  quin- 
quaginta  annos.     But  to  this  the  court  anfwered,    that  it   is  well  Limitation  of 
enough,  for  now  the  time  of  limitation  is  altered.     Third  excep- *'^^'°"- 
tion  per  Wright  was,  that  the  Rcgijlcr  allows  a  writ  of  qiicd  pcr- 
mittat  againft  the  perfon  who  levied  the  nufance,  his  heir  or  feoffee ;  Againft  whom 
but  in  this  cafe  the  defendant  does  not  claim  under  him  who  levied  ?"^'^''^"""'"" 
the  nufance.     But  to  this  Levinz  ferjeant  anfwered,  that  if  A.  le- 
vies a  nufance  upon  my  land,  if  I  continue  it,   quod  permittat  lies 
againft  me,  for  the  prejudice  to  the  plain^fFis  the  fame.     And  to 
this  the  court  agreed,    Fitz.  Nat.  Br.  124.  e.      Fourth  exception 
was,  that  the  word  quaedam  was  a  word  too  general.     But  to  this  ^aedam. 
the  court  anfwered,  that  it  has  been  allowed  before,  and  therefore 
it  is  well  enough,     Hearne's  pleader  643,  646.       2   Ventr.   186. 
Warren  v.  Sainlbitl,  in  the  record,  quaedam  fojfa,  &c.     Fifth  ex- 
ception was,  that  quod  permittat  will  not  lie  projlernere  aedijicium-y 
but  per  Wright  the  plaintiff  ought  to  fliew,  what  kind  of  edifice 
itis;  {ox  praecipe  quod  reddat  v:\\\  not  We  de  qmdam  aedijicio,  nor 
ejedlment.     Then  here  there  ought  to  be  as  great  certainty  as  in  a 
praecipe,  becaufe  the  ftieriff  in  this  adlion  muft  proftrate  the  nu- 
^mce,  and  totally  take  away  the  defendant's  property,     Treby  chief 
juftice  faid,  that  he  wifhcd,    that  to  allow  this  might  not  be  of  ill 
confequence;  for  if  it  rtiould  be  allowed,  affizcs  or  quod  permittat 
for  time  to    come  would  not  be    brought   for  any  thing  certainly 
fpecified   by  its  proper  name,  by  which  the  iheriff  would  be  in- 
verted with  an  unlimited  power  in   fuch  executions,     2.  He  faid, 
that  there  were  refolutions  alinoft  in  point  againft  this,  f9r  it  has 
been  adjudged,  that  nufance  will  not  lie  de  mole,  which  (by  him) 
fecmed  to  be  much  lefs  equivocal  than  the  word  aidificiutn.     See 
Noy  68,     3  Cro.  402,   520.     But  notwithftanding  that,  he  and  the 
whole  court  were  of  opinion,  that   in  this  cafe  the  writ  was  good. 
I,  Becaufe  it  might  be,  that  there  is  a  building  or  edifice,  whicii 
hath  not  any   certain  appellation,    and  they   would  intend  that  it 
.  was  fo   in  this  cafe.     2.  Nufance   de  fabrica.  Old  Nat.  Br.   110. 
Fitzh.  Nat.  Br.  184.  and  confequenfly  it  will  lie  de  aedifcio,  for 
the  one  is  equally  uncertain  as  the  other.     3.  In  quod pertm'ttat  the 
view  is  grantable,  and  it  is  not  like  ejeftment  or  a  praecipe,  where  View, 
the  thing  itfelf  is  demanded,  and  ought  to  be  recovered.     There- 
fore the  court   awarded  rcfpondes  ouller.     Bat   note  the  court   did 
not   rely   upon  the  reafon  of  the  view,    for  that  might  flitisfy  the 
jury,  but  was  no  dircftion  to  the  flierift.     And  Potc-t//  juftice  faid, 
that  there  could  not  be  any  Anglice  in  a  writ  of  r'ght ;  and  that  in  Anglke. 
this  action  fo  much  of  the  buildino;  as  ftops  the  lights  ou^ht  to  be  Nufance  a- 
abated,  and  no  more. 

4  B  Blackett 
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Blackett  'uerj.  CrifTop. 

S.  C.  Lutw.    1~^EBT  upon  bond.     Upon  ovfr,  it  appears,  that  the  condition 
Bond  taken  by  I  ^  was,  that  if  the  defendant  Cr/)^/  fhould  appear  at  the  next 
a  (heriff,  to    county   court,   &V.    and   profecute  his  adion   with   effeft  againft 
make  return    y^  ^^  £-^j.  wrongfully  taking    and  detaining   of  his  gelding,    and 
pievTed!  good,  fliould  make  return  thereof  if  return  fhould  be  adjudged,    and  fave 
Compl.ftieFiffharmlefs  the   ^\'xm\\'S Blachtt   {heriff  of,  ^c.  by  the  delivery  of 
68.  precedent  jj^g  f^jj^j  gelding,  that  then,  ^c.     And  upon  this  the  defendant  de- 
bond*^    *      murred.     And  it  was  argued,  that  this  bond  was  void  by  the  com- 
AncL267.     nion   law.     For  the  fheriff  had  not  power  before  the  flatute    of 
Weftm.  2,  to  take  pledges,  fo  that  fuch  bond  taken  before  the  fta- 
tute  of  Wejlm.  2.  had  been  without  doubt  void ;    and  therefore  it 
fhall  be  void  now,  for  the  flieriff  has  no  authority  by  the  ftatute 
for  this  pradfice.     See  DaltoJt  434.      Latch  51.     1  Roll.  Rep.  314. 
Pledges;         "But  per  Holt  juflice,  there  are  two  forts  of  pledges,  plegii  de  pro- 
Jiqiiendo,  and  plegii  de  returno  habendo.      The   pledges    of  profe- 
cuting  were  at  common  law,   but  thofe   de   returno  habendo  were 
appointed  by  Weftm.  2.  cap.  2.  by  which  ftatute  an  aftion  lies  a- 
gainlt  the  flieriff  if  he  omits  to  take  pledges,   or  if  he  takes  thofe 
Scire  faeias  a-  that  are  infufficient;    for  the  party  may  have  a  fcire  facias  againfl 
gamft  pledges.  ^^^  pledges,  where  the  fuit  is  in  any  court  of  record.     And  though 
in  the    county    court,  &c.  fcire  facias  will   not   lie  ngainfl   the 
pledges,    becaufe  thefe   are   not  courts  of  record,  and  every  fcire 
facias  ought  to  be  grounded  upon  a  record ;  yet  there  the  party 
may  have  a  precept  in  nature  of  a  fcire  facias  againft  the  pledges. 
A  gage  is  not  ^^d  this  is  the  reafon,  why  the  flierlff  cannot  take  gage  inftead  of 
Inwf&T^z'  pledges,     i  Cro.  446.  for  the  party  has  no  remedy  againft  the  gage, 
as  he  hath  againft  the  pledges.      And  (by  him  and  Treby  chief 
Abondisa     juftice)  fuch  a  bond  will   anfwer  the  intent  of  the  ftatute  that  re- 
picdge.  quires  pledges,  for  the  obligors  are  fureties.     And  plegii  in  the  old 

books  fignifies  fureties.  And  this  pradlice  of  taking  bond  inftead 
of  pledges  is  ancient  ufage.  But  (by  them)  the  queftion  will  not 
be  in  this  cafe,  whether  the  fheriff  can  take  a  bond  inftead  of 
pledges ;  as  it  would  have  been,  if  the  party  had  brought  an  adion 
againft  the  fheriff,  for  not  having  taken  pledges,  and  the  flieriff 
had  pleaded  that  he  had  taken  this  bond;  but  the  queftion  now 
is,  whether  this  bond  fhall  be  void.  And  by  the  whole  court  the 
bond  is  not  void.  At  common  law  it  had  been  void,  becaufe  it 
had  been  to  fave  the  flieriff  harmlefs  in  making  replevin  by  plaint, 
which  he  could  not  have  done  before  the  ftatute  of  Marleb.  cap. 
21.  and  alfo  that  the  defendant  fhould  make  return  of  the  cattle., 
■to  do  which  the  flieriff"  could  not  have  taken  pledges ;  and  there- 
fore he   would  laave    done  what  he  ought   to  have  done.     But 

now 
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•jiow  it   is  the  duty  of  the  fherifF,  to  take  pledges  to  make  return^ 

and  alfo  to  replevy  by  plaint ;  therefore  the  bond  is  lawful.     For 

by  Powell  jud'icc,   where  the  fherifF  takes  a  bond  or  promife,  to  Bondtofavet 

keep  him  harmlefs  in  the  doing  of  a  lawful  adl,  the  bond  or  pro-'^"'*^  '"»'■'"- 

mife  is  good  ;    but  if  it  be  in  the  doing  of  that  which  he  ought  not  ^^^^^  "' 

-to  do,  the  bond  or  promife  is  void  and  againft  law. 

Studholme  verf.  Mandell. 

Tntr.  Trm.  (^Will.  3,     Rot.  1943. 

AN  adion  of  covenant  was  brought  by  the  plaintiff  upon  cove-  s.  C.  Lutw. 
nants  in  an  indenture,  by  which  the  plaintiff  demifed  a  mill  ^^^• 
to  the  defendant,  and  in  which  the  defendant  covenanted,  to  leave  Disjunaive 
-the  mill  flones  in  as  good  condition  as  he  found  them,  or  to  pay  ^^^  impoiTibie 
to  the  plaintiff  fo  much  as  they  fhould  be  damnified;  the  damage  to  be  perform- 
to  be  eftimated  by  A.  and  B.  who  viewed  them  when  the  defen-  ^^' 
dant  entred  upon  the  premifles.     The  plaintiff  affigns  for  breach,  vide  1  SalL 
that  the  defendii-:t  had  left  the  mill  flones  damnified,    and  had  «70' 
not  made  fatisfidlion  to  the  plaintiff.     The  defendant  pleads,  that 
ji.  and  B,  had  not  eflimated  the  damage.     The  plaintiff  demurs. 
And  ferjeant  Wright  for  the  defendant  argued,  that  this  was  a  con- 
dition disjundlive,    and  therefore  the  leaving   of  the  mill  ftones 
damnified  will  not  be  a  breach,  becaufe  at  the  time  of  the  covenant 
he  had  election,  to  perform  the  one  or  the  other  part ;   therefore 
(according  to  Laughter's,  cafe)  without  eftimation   by  A.  and  5.  5C0.  zi. 
of  the  damage  of  the  mill  flones,    the  defendant  is  excufed  from 
the  performance  ;    becaufe  it  is   impotfible  for  him  to  make   the 
adjudication,  or   to   compel  A.  and  B.  to  do  it.;    and  till  that  be 
done,  the  defendant  cannot  be  liable  ;  no  more  than  if  A.  enters 
into  bond,  to  perform  the  award  of  B.  and  C.  and  B.  and  C.  will 
not  make  any  award.      Serjeant  Gould  contra.      Thefe  covenants  Who  (hall  do 
are  part  of  the  condition  of  the  bond.     And  fince  the  latter  part '''^^^'^^'^'" 
of  this  disjunftive  covenant  is  for  the  flifcty  of  the  defendant,  it 
belongs  to  him  to  procure  this  eftimation,  or  othervvife  he  fliall  be 
liable.     If  the  eftimation  ought  to  be  made  by  fuch  perlbns  as  the  5  Co.  23. 
obligee  fhould    appoint,    and  the  obligee  had  refufed  to  appoint, '-^""-'''^  "''*■ 
this  would  have  excufed  the  defendant;  becaufe  the  performance  of 
the  covenant  is  rendred  impofiib'.e  by  the  i.ct  of  the  obligee.     But 
in  this  cafe  the  fadl  is  contrary.      And  of    this  opinion   was  the 
whole  court,  and  they  faid,  that  the  rule  and  reafon  of  Laughter'.^ 
.cafe  ought  not  to  be  taken  fo  largely  as  Coke  has  reported  ir,  but 
according  to  the  nature  of  the  cafe.     And  '^rrehy  chief  jufticc  put 
■this  cafe;  A.  in   confideration  of  100/.   bound  himfelf  in  a  b.;nd, 
•with  condition,  either  to  make  a  leafis  for  the  life  .of  the  obligee 
3  before 
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before  fuch  a  day,  or  to  pay  him  loo/.  The  obUgee  died  before 
the  day  ;  yet  in  the  time  when  ;S/.  'John  was  chief  juftice  of  the 
Common  Pleas,  it  was  adjudged  that  the  obligor  {hould  pay  the 
100/.  and  &.  'John  then  declared,  that  he  knew  well  fome  of  the 
judges  who  gave  the  refolution  in  Laughter's  cafe,  and  that  they 
denied  that  they  laid  down  fuch  a  rule  as  Coke  has  reported ;  )'ct 
the  whole  court  held,  that  the  principal  cafe  of  Laughter  was 
good  law.  Judgment  for  the  plaintiff.  Note,  this  laft  cafe  put 
by  Treby  feems  to  be  undiftinguifliable  in  reafon  from  Laughter\ 
cafe. 


StanfiU  vcrf.  Hickes. 

Didrefs,  upon  f  N  trefpafs  the  cafe  was  thus ;  A.  made  a  leafe  for  a  year,  and 
J.    fo  de  anno  in  annum  qua?ndiu  ajubabus  partibus  placiierit.     The 


what  elbte. 


leffee  having  occupied  the  land  for  two  years  and  more,  is  diftrain- 
ed  for  rent  due  for  the  laft  year  of  the  two  years.  And  the 
quellion  was,  whether  the  diftrefs  was  lawful.  And  Girdler  fer- 
jeant  argued,  that  it  was  all  one  intire  intereft  arifing  from  the 
fame  root ;  and  that  as  the  leafe  at  will  is  derived  from  the  fame 
grant,  fo  it  is  but  a  continuation  of  the  intereft  firft  granted,  and 
jiiite  i-;o.  then  the  diftrefs  is  lawful.  But  againft  this  Gould  ferjeant  argued, 
that  this  was  but  a  leafe  for  two  years,  and  afterwards  a  leafe  at 
will.  Then  fince  the  intercfts  are  different,  the  fecond  cftate  can- 
not be  anfwerable  for  the  debts  of  the  former  eftate,  which  was 
before  determined.  Of  which  opinion  was  the  whole  court,  and 
for  this  reafon  it  was  adjudged,  that  the  diftrefs  was  unlawful. 

Bellafis  verf.  Hefter. 

ASfumpfit  for  40/.  The  plaintiff"  declares  upon  a  bill  of  ex- 
**  change  for  20  /.  payable  ten  days  after  fight,  and  that  the  bill 
was  feen  by  the  defendant  and  accepted  the  fifth  of  May ;  and 
then  he  fhews  another  affumpft  for  the  other  20  /.  ^c.  The  de- 
fendant craves  o^cr  of  the  original,  and  upon  that  prays,  that  the 
writ  may  abate  quoad  primam  pr'jmijjwncjn^  becaufe  the  original 
zLutw.  1594  bears  tcjie  the  fifteenth  of  May^  and  the  bill  was  not  payable  until 
ten  days  afrer  fight  j  et  quoad  alteram  promijjiotiem^  he  pleads  in 
bar  without  defenfe.  The  plaintiff  demurs.  It  was  argued  by  the 
defendant's  council,  that  if  the  bill  be  payable  ten  days  after  fight, 
the  day  of  fight  ftiall  be  taken  exclufive,  as  well  by  reafon  of 
the  word/o/?,  as  becaufe  it  is  always  fo  underftood  amorg  mer- 
Writ  abates  in '^^'^"^s-  ^^^  ^"^^^  court  was  of  opinion,  i.  That  in  real  adions 
part.  the  writ  may  abate  in  part,   but  in  perfonal  adlions  a  writ  cannot 

abate 


s.  c. 

Lutw. 

1589. 

Ca.th. 

171. 

Hard. 

487 
Vent 

48  5. 
1,-2. 

FreecT 

L    14. 

p.  13. 
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abate  in  part.     Therefore  admitting  that  the  day  is  excluded  here, 

the  writ  mu ft  abate  for  the  whole,  or  not  at  all.     2.  That  there'Frafiion  in  a 

is  nofradlon  of  a  day  in  this  cafe,  but  that  it  0  all  be  intirely  i^-S.^.j  R,p. 

eluded  or  excluded  in   this  cafe;    for  the  law  will  never  account  303. 

by  minutes  or  hours,  to  make  priorities  in    a  fingle  day,  unlefs  it 

be  to  prevent  a  great  mifchief  or  inconvenience ;    as  if  a  bond  be 

made  the  firft  day  of  January,  and  this  bond  is  releafed  the  fame 

day,  the  bond  may  be  averred  to  be  made  before  the  releafe.     So 

if  aja/.'e  Jble  bind  hcrfclf  in  a  bond,  and  the  fmie  day  marries; 

one  may  aver,  that  fl:e  married  after  the  bond  delivered.     In  aflife 

it  appears  that  the  diifeifin  was  done  the   fame  day  on  which  the 

writ  was  tc/}e,  yet  this   fliall   not  abate  the  writ,  becaufe  the  affife 

might  be  purchafed  after  the  diffeifin.     3.  That  if  there  is  a  cuftom 

among  merchants,  that  the  day  of  the  fight  fliall  be  excluded,  it 

ought  to  have  been  pleaded  fpecially  ;  for  it  is  a  fpecial  cuftom,  of 

which  the  court  cannot  take  knowledge  without  pleading.     And 

Powell  juftice   fiid,  that   the  court  would  take  notice   of  the  /^x  Of  what  cu- 

jnercatoria,  as  that  there  is  no  furvivorfliip,  or  of  a  general  cuftom,  ^°^^^'^^':^, 

as  gavelkind;    but  that  fuch  fpecial  cuftom   as  this  here  ought  to  take  notice 


be  pleaded.     As  in  an  adion   upon  a  bill  of  exchange,  unlefs  the  ^^"^o^t 
plaintift*  declares  upon  q  cuftom  to  fupport  the  ajjlmpf.t  according  ^^/^  i'^^^' 
to    the  common    form,    the    aiSlion    will    not    be    maintainable. 
4.  Fo-weil  and  .Ntviil  juftices   were  of  opinion,    that  the  day  in. Day  included, 
diis  cafe  ought  to  be   included,  fo  that  the  day  on  which  tlie  bill 
was  fliewn  Ihall  be  reckoned  one  of  the  ten.     For  according  to 
Clayton's  czk,  and  all  the  books,  when  the  computation   is  to  be  2  ^'er.tr.  308, 
made  from  an  aft  done,  the  day  in  which  the  adl  was  done  mufts'o- 
be  included ;  becaufe  fince  there  is  no  fradlion  in  a  day,   that  aft 
relates  to  the  firft  moment  of  the  day  in  which  it  was  done,  and 
was  as  if  it  were  then  done.     But  v/hen  the  computation  is  to  be 
from  the  day  itfelf,  and  not  from  an  ad  done,  there  the  day  in 
which  the  aft  was  done  muft  be  excluded  by  the  exprefs  words  of 
the  parties.     As  if  a  leafe  be  made  to  commence  a  die  datus,  the 
day  is  excluded  ;  but  if  it  be  a-  coiifcSliotie,  which  is  an  aft  done, 
the  day  of  the  making  ftiall  be  included.     But  Trcby  chief  juftice 
contra  held,  that  if  a  bill  be  payable  ten   days  after  fight,  the  day 
of  the  fight  cannot  be  accounted  one  of  the  ten  days,  but  (hall  be 
excluded,      i.  Becaufe  it  may  be  feen  the  laft  minute  of  the  day, 
and  that  may  be  intended  as  reafonably,  as  that  it  was  feen  the  firll 
minute.     2.  The  party  may  have  the  whole  day  to  view  the  bill, 
and  that  is  allowed  him  by  the  law.     3.  Becaufe  the  contrary  con- 
-ftruftion  feems  abfurd  ;  for  then  if  a  bill  be  payable  one  day  after 
fight,  it  muft  be  paid  the  fame  day  that  it  is  feen,  which  is  not 
the  day  after  the  fight,  as  the  bill  requires.     As  to  Clayton's  cafe, 
he  admitted,   that  it  was  good  law,  but  not  contrary  to  his  opi- 
snion ;  for  if  a  man  makes  a  leafe  the  firft  of  January,   to  have 
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and  to  hold  a  confeclionc  for  a  year,  there  the  day  of  the  rmaking 
.muft  be  accounted  one;  becaufe  being  a  leafe  from  the  dehvery, 
and  to  continue  but  for  one  year,  unlefs  the  day  be  included,  the 
leafe  will  not  determine  until  the  end  of  the  firft  of  January  the 
next  year,  and  fo  there  will  be  two  firft  days  of  'Ja7niary  in  tlie 
one  year.  But  notwithftanding  his  opinion,  becaufe  his  brothers 
were  of  a  contrary  opinion,  he  awarded,  that  the  writ  fhould  ftand. 
Exception  and  that  the  defendant  fliould  anfwer  over.  Note,  Before  this  opi- 
cannotbeta-    nion  of  thc  court  Avas  pronounccd,  the  defendant's  counfcl  offered 

ken  to  the  de-  ,  .■         ^       i         i      i  •  1,1  r   r    ^  ■      ■ 

claration  upon  ^^  take  exception  to  the  declaration,  but  the  court  rerufea  to  aomit 
a  plea  in  a-  them  ;  ior  pcr  curiam  upon  a  plea  to  the  writ,  the  defendant  can- 
batement.  not  take  exceptions  to  the  count,  before  the  writ  be  adjudged  good, 
for  then  the  defendant  has  time  enough  to  take  advantage  of  the 
declaration  ;  and  before  it  is  needlcfs  ;  becaufe  if  the  writ  be  abated. 
Plea  without  that  Will  determine  the  whole.  After  this  it  was  obieiftcd,  that  the 
defenfe  is  but  defendant  had  not  made  defenfe,  and  die  queftion  was,  if  this  was 
matter  of  form,  and  fo  aided  by  the  general  demurrer.  And  prima 
Jacie  the  court  was  of  opinion,  that  this  was  matter  of  fubftance  ; 
becaufe  the  defendant  is  not  party  to  the  adion  without  defenfe  ;  but 
.after  having  confulted  the  judges  of  the  King's  Bench,  where  it 
has  been  a  long  time  lield  matter  of  form,  they  agreed  that  it  was 
aided  by  the  general  demurrei;,  though  at  the  iame  time  tliey  feemed 
to  comply  with  that  opinion,  rather  than  to  approve  it  with  their 
own  judgments,  to  the  end  that  there  might  be  a  conformity  be- 
tween the  two  courts. 


ma.tter  of 
form 


'Wells  ^erf.  Williams. 

S. C.Lutw.  T~^EBT  upon  bond.  The  defendant  pleads,  that  the  pilain- 
i^^s'aik'  46  -l-^  ^iff  W'^s  an  alien  enemy  born  in  France  of  French  parents 
Foft.  186.  who  were  alien  enemies,  and  that  became  mto  England  fine  faho 
Alien  enemy  conduclu,  and  Concludes  in  bar.  The  plaintiff"  replies,  that  at  the 
hereby  licence  ^inie  of  the  making  of  the  bond  he  was,  and  yet  is,  here  per  licen- 
of  the  king,  tiam  et  fub  proieSHone  domini  regis.  The  defendant  demurs.  And 
and  undri  i.:s  fyf-jgiif  feijeant  objedcd,  that  it  appears  that  the  plaintiff  is  an  alien 
may  maintain  enemy,  and  came  here  fine  faho  conduSJu.  He  admitted,  that  an 
debt  upon  a  alien  enemy,  who  comes  here  with  fafe  condudl,  may  maintain  an 
Stofcome  aftion.  But  unlefs  there  is  a  fafe  conducl:,  though  it  be  per  Hcen- 
with  fafe  con-  tiaui  ct  prote^ioiiem,  he  cannot  maintain  an  adlion.  For  by  the 
^^^-  fame  rcafbn  a  captive  or  prifoner  of  war  may  maintain  an  adion. 

Captive  or      g^^^  ^^   ^j^^j.  jj.   ^^^^  auffwcred  and  refolved,    that  the  neceflity  of 

pnloner  or  n-  -     1     1  •  t  r  \  •       1     • 

war.  trade  has  molhhed  the  too  rigorous  rules  of  the  old  law  in  their  rc- 

Jew.  ftraint  and  dilcouragement  of  aliens.     A  ^^ew  may  fue  at  this  day, 

but  heretofore  he  could  not,  for  then  they  were  looked  upon  as 

ejiemies.     But  now  commerce  has  taught  the  world  iTiore'humani- 

•4  ty. 
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fy.     And  as  to  the  calc  in  queftlon,  admit  that  the  plaintiff  came 

'here  before   the  war  was  proclaimed  (for  fo  it  may  be  intended) 

then^this  adtion  is  maintainable,   i.  Becaufe  there  was  no  need  of  a 

'fafe  condiidl  in  time  of  peace.     2.  Though  the  plaintiff  came  here 

ifincc  the  war,  yet  if  he  has  continued  here  by  the  King's  leave  and 

protection  ever  fmce,   without  molefting  the  government  or  being 

molefted  by  it,  he  may  be  allowed  to  fue,   for  that  is  confequent 

to  his  being  in  protedion.     And  T/v'^j  chief  juftice  laid,  that  wars 

at  this  day  are  not  fo  implacable  as  heretofore,    and  therefore  an 

alien  enemy,  who  is  here  in  prote<n:ion,  may  fne  his  bond  or  con- 

tradl  i  but  an  alien  enemy  abiding  in  his  own  country  cannot  llie 

here.      And  Dier  2.     Moor  839.     BcnJl.   and  the    other  'bookt 

ought  to  be  underftood  (o.     Note,   That  Trehy  chief  juftice  faid  in 

•this  cafe  laft  T;7";z//y  term,  that  the  King  may  declare  war  againft  vvar  declared. 

one  part  of  the  fuhjeifls  of  a  prince,  and  may  except  the  other  part. 

And  (li  he  has  done  in  this  war  with  France,   for  he -has  excepted  The  court  will 

in  his  declaration  of  war  with  France  all  the  French  proteftants.  '^^^e  nofce  of 

And  of  fuch  proclamations  all  ought  to  take  notice,  becaufe  the  war  of  war. 

ibegins  only  by  the  King's  proclamation. 


Elflob  exec'  -of  Jane  Elftob  'uerf.  Thorowgood. 


S.  C.   iSalfc. 

>9j 


Ndebitatin  affumpfit  for  an  affmnbfit  to  the  teftatrix.     The  defen-  Joi"-r.eys  ac- 

ep    to.  a. 


dant  pleads  non  ajjhiiipfit  infra  fex  annoi.     The  plaintiff  replies,  5  j^j" 


/ 

that  Charles  Eljlob  was  executor  to   Jane  Elftob   durante  minorttate  b, 
•of  the  plaintiff,  and  that  he  fued  an  adion   within  fix  years,  ^c.  \  ^'*°"'  '>^' 
.againfl  the  defendant,    and  that  pending   the  adtion,    tlae  plaintiff  Cio.jac.-i  18, 
•came  of  age,  and  brought  this  adion  by  journeys  accouuti.     The  de-  jp*)- 
•fendant  demurs.     And  after  feveral  ar;rumentb  at  bar  it  was  refol- ..  "7-.'    "' 
■ved  by 'the  court,    i.  That  M  Charles  FJ.jl.h  had  been  admlniftrator  i  Llu.  297. 
to  Jane  Eljlob  durante  winorltate  of  the  plaintiff,    and  had  brought  Adminiftrator 
anadion,  pending  which  the  plaintiff  liad  crtme  of  age^   he  could  '>'"-'""f^>^<'- 
nor  have  contmued  that  by  journeys  accounts,  hecanle  he  \vould  not  brinj;^  nn  aai- 
■have  come  in,    in  privity  to  Charles,    but  he   had  daimcd   immc-  o".  J-  S- 
diately  from  the  ordinary  :  and  in  fuch  cafe  the  ffatute  of  limita-f^"'^'      ''^''' 
tions  would  have  been  a  bar  to  the  plaintiff,  ns  it  was  adjudged  in  a  tinuc  it  b>- 
cafe  in   this  court  about  four  years  ago;    where  an  adminiftrator J""'"^)'*-''^- 
brought  an  adion  upon  the  brink  of  the  fi^:  year?,    and  pending  q°""^jjJ^o/'' 
that  died,  upon  which  the  next  ■i.Am\n\{\.xxX.ov  de  bonis  non  hro\.\^\.  Jviurite  rr.ino 
another  adion,  in  which  the  ftatute  of  limitations  being  pleaded,  "' 
the  plaintiff  replied  and  fliewed  all  the  fpccial  matter,  how  the  for- 
mer adminirtrator  brought  an  adion,  &c.  and  it  was  adjudged,   that 
that  could  not  aid  him,  becaufe  he  did  not  come  in  in  privity  of 
the  former  adminiftrator.     2.  That  this  adion  was  recently  enough 
■brought,  for  it  appears,  that  it  was  brought  within  feven  days  after 

the 


itulc. 
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'the  plaintiff  came  of  age.     Heretofore  they  ufed  to  allow  half  a 
•year  to  bring  an  aftion   by  jourtieys  accounts,    bat  now  that  is  held 
to  be  too  long,  and  therefore  they  allow  but  thirty  days.     3.  That 
this  executorfliip  being  but  an  office,  both  perfons  make  but  one 
executor,  and  therefore  the  plaintiff  is  privy  to  Charles,  and  to  the 
writ   fued   by  him.     See  Oweti  134,     Co.  Entr.   623.    Goiddjhor. 
•Thecourtre-  1 36.    Hob.  265.    I  Roll.  Abr.  92 1.    Moov  n.  648.  .    And  by  Tj-eby 
■  traaed  their    chief  juflice,  \i  Charlcs  had  obtained  judgment,  the  new  plaintiff  af- 
^P/g3°"J"v3rds  ter  his  being  of  age  might  have  fued  execution.     But  it  was  refol- 
Hii.  10  Will,  ved,  that  if  A.  makes  B.  his  executor,  adding  that  if  he  does  fuch 
an  aft  C.   fliall  be  his  executory   if  B.  brings  an  adion,  and  then 
does  the  acl,    C.  cannot  have  an   a<flion  by  journeys  accounts,  &c. 
becaufe  B.  has  determined  his  office  by  his  own  adt ;  and  though 
he  was  once  fole  and  perfed:  executor  of  himfelf,  yet  by  the  breach 
of  the  condition  he  is  now  as  if  he  had  never  been  executor,  and 
C.  is  not  privy  to  liim.     But   then  ferjeant  Wright  took  exception 
to  the  declaration,    that  the  plaintiff"  has  iliid,   that  the  debt  was 
not  paid  to  him,  but  does  not  fay  that  it  was  not  paid  to  Charles 
ElJIob   the   executor  durante  minori  aetate.      And  per  'Treby  chief 
juftice  there  was  a  cafe  here  lately,  where  A,  brought  an  aflion  of 
debt  in  right  of  his  wife  due  to  her  before  coverture,    and  he  fliid 
that  the  debt  was  not  paid  to  the  wife,   but  did  not  iay  that  it  was 
not  paid  to  him  pofl  defponfalia ;    and  upon  demurrer   it  was    ad- 
judged ill,  though  it  had  been  good  after  a  verdidl.     But  I  think, 
that  upon  reading  the  record  in  the  principal  cafe,  it  was  averred 
as  it  fhould  be,  and  that  the  plaintiff'  had  judgment. 


3.  C.  B.  be- 
tween Kenfey 
V.  Hay  ward. 


Want  of  aver 

mcnt  that  the 
debt  was  not 
-  paid. 

See  I  Vent. 

119. 

iHornfey  v, 
.Dimock. 


Wingfield  verf.  Jefferys. 
Exchequer  Chamber. 

Certainty.  A  N  information  was  exhibited  in  the  court  of  Exchequer  againft 
l\.  Wingfield,  for  felling  live  cattle,  or  caufing  them  to  be  fold, 
^c.  Judgment  in  the  Exchequer  for  the  informer.  And  error 
brought  here,  and  affigned  that  the  information  was  uncertain,  be- 
caufe in  the  disjundive.  And  Holt  chief  juftice  inclined  that  it 
was  ill  for  this  reafon.  But  upon  certificate  by  the  barons  that 
the  courfe  was  fo  in  the  Exchequer,  and  fince  the  jury  had  found 
,the  defendant  guilty  as  to  one,  judgment  was  affirmed. 


ElHs 
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Ellis  verf.  Thomas^ 

Exchequer  Chamber. 

DENIAL    of  imparlance  was  generally  affigned   for  error.  S.  C.  j  Stlk. 
And  per  Holt  chief  juftice,    if  it  appear  upon  the  record,  ^^^^^^  ^ 
that  the  defendant  has  title  to  an  imparlance,  and  he  prays  it,  and  ed. 
it  is  denied  him,  it  is  error.     But  if  no  fuch  thing  appear  upon  the 
record,    denial  of  an   imparlance  cannot  be  affigned  for  error. 
Judgment  was  affirmed. 


4  D  Hilary 
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Sir  John  Holt  Chief  Juftice. 
Sir  Thomas  Rokebyj 
Sir  John  Turtoa       ^Jujiices. 
Sir  Samuel  Eyre       j 


Meggot  affignee  of  the  commiilioners  of  Bankrupt  of 
Wilfon  verf.  Mills  et  al'.     Trover. 


S.C.  Cafes  in  f    ■'  ^HE  cafe  was  thus.     Wilfon  exerclfed  the  trade  of  a  vlc- 
^  M  *d^^'  B         tualler,  during  which  time  the  plaintiff  Meggot  being  a 

March  34.   '        I         brewer  furniflied  Wilfofi  with  ale,  by  which  Wilfon  con- 
P-  67.  -^**       trailed  a  great  debt  with  Meggot.     Afterwards  Wilfon 

Cro'car  cls  quitted  the  trade  of  a  vidlualler,  and  exercifed  the  trade  of  an  inn- 
keeper, and  borrowed  money  of  the  defendant  Mills  (being  Wil- 
fon's  leflbr)  to  buy  goods  to  furnifli  his  houfe ;  and  for  fecurity  of 
the  money  Wilfon  made  a  bill  of  fale  of  the  goods  to  Mills,  but 
Wilfon  kept  the  pofleffion  of  them.  After  Wilfon  was  become  an 
inn-keeper  the  plaintiff  Meggot  continued  to  fell  him  drink,  for 
which  Wilfon  was  indebted  to  Meggot  as  before.  Afterwards  Wil- 
fon not  being  able  to  continue  his  trade,  makes  an  agreement  with 
the  defendant  Mills,  to  give  him  fecurity  for  his  money  by  a  new 
bill  of  fale  of  the  fame  goods  and  others.  But  before  he  executes 
the  new  bill  of  fale,  by  contrivance  with  the  plaintiff  he  commits 
an  adt  of  bankruptcy.  The  defendant  Mills,  not  knowing  of  the 
trick  accepts  the  new  bill  of  file.  The  plaintiff  Meggot  fues  a 
commiffion  of  bankruptcy  againft  Wilfon,  and  obtains  an  align- 
ment from  the  commiffioners,  and  thereupon  brings  trover  againfl 
the  defendant  Mills  for  thefe  goods.  It  appeai'ed  farther  upon  the 
evidence,  that  Wilfon  had  paid  to  Meggot  the  plaintiff  feveral 
.  fums  of  money  after  he  became  an  inn-keeper,  amounting  to  as 

2  much 
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much  as  the  debt  was,  which  he  owed  to  the  plaintiff,  when  heJ^o  ^'^ 
quitted  the  trade  of  a  viiflualler ;  but  when  he  paid  them,  he  did  ™"" ' "  '' 
not  exprefs  upon  what  account.     And  per  Holt  chief  juftice,   i.  If  Fraud, 
thefe  goods  of  IFilfo/i's  had  been  afligned  to  any  other  creditor,   the 
keeping  of  the  pofTeflion  of  them  had  made  the  bill  of  fale  fraudu- 
lent as  to  the  other  creditors.     But  fince  the  original  agreement  was 
thus,  and  that  honeftly  and  really  made  for  fecuring  the  money  of 
the  Defendant  Mi/h,  which  he  had  lent  to  Wilfon  for  this  purpofe,  2  Buidr.  126. 
the  agreement  was  good  and  honefl:.      2.   Per  Holt  chief  juftice.  Bankrupt, 
though  an  inn-keeper  cannot  be  a  bankrupt  (For  this  fee  the  cafej^*"*  ^^y^'^ 
of  Newton  v.  Trigge,  adjudged  Trw.   3  ff^il/.  &  Mar.  B.  R.  Intr.  Newton  v. 
Mich.    I  'jac.  2.  B.  R.  rot.  226.  in  trroer  xhz  jury  find  a  fpecial  Trigge, 
verdid,  that  an  inn-keeper  bought  goods  for  the  ufe  of  his  guefts,  ^*^'''  ^^^^^^ 
and  fold  them  to  his  guefts ;   and  the  queftion  was,  whether  the  327. 
inn-keeper  by  this  was  a  bankrupt  ?   and  adjudged  by  the  whole 
court  that  he  was  not,  becaufe  the  trade  was  not  at  large,  but  con- 
fined bofpitaiitibus^  and  is  properly  the  accommodation  of  his  guefts  ; 
and  it  was  agreed  in  that  cafe,  that  farmers  are  not  within  the  fta- 
tutcs  of  bankrupts ;    it  was  alfo  found  in  that  cafe,   that  the  inn- 
keeper had  a  ftiare  in  a  ftage-coach,  but  that  was  not  regarded  ;  fee 
1  Cro.  91.  Hutton  42.)  though  an  inn-keeper  cannot  be  a  bankrupt, 
yet  a  viftualler  may ;  and  tho'  a  man  quits  his  trade,  yet  he  may  i  Ventr.  5. 
be  a  bankf'ipt  for  the  debts  that  he  owed  before.     And  though  a  man 
who  has  become  creditor  to  him  after  the  quitting  of  his  trade  cannot  For  what 
fue  a  commiflion  of  bankrupts  for  fuch  debts  contracfted  after,  yet  if  ^^'>'5- 
the  old  creditors  fui  a  commiffion  of  bankrupts,  this  new  creditor  Commifilon 
fiiall  be  admitted  t'.  have  his  fliare  of  the  bankrupt's  eftate.     3.  Per^^^^^^  ^^ 
Holt  chief  juftice,  if  A.  being  a  trader  becomes  indebted  to  B.  in 
100/.  and  then  he  quits  his  trade  and  afterwards  becomes  indebted 
to  B.  in  100/.  more,   and  afterwards  A.  pays  to  B.   100/.  not  ex- Gereral  aa 
prefling  upon  what  account ;  fince  fo  much  in  quantity  is  paid  to  B.  of  p^yf^-^f''- 
as  was  due  to  him  from  A.  when  A.  was  capable  of  being  a  bank- 
rupt, it  would  be  too  ri2;orous,  to  admit  B.  to  fue  a  commillion  of 
bankrupts  for  the  old  debt  of  loo  /.    But  to  this  point  he  faid,   that 
he  would  not  give  an  abfolutc  opinion.     Notcj   all  this  that  Holt 
chief  juftice  faid,  was  not  contradidied  by  any  of  the  other  judges. 
This  was  fiid  upon  motion  for  a  new  trial  of  this  caufe,  which  was 
tried  before  Holt  chief  juftice  at  nifi  prhis. 

Tones  vcrL  Morley.  s  c.  Cafes  in 

J  J  J  Pari.  140. 
_        4  Mod.  761. 

1  .^  Jeftment  for  the  manor  of  FrenJI^am  in  Surrey.    Special  verdi(ft,  2  S2I!:.  677. 

y^ J  that  Anne  Bowver  beincr  felfed  in  fee  of  the  fiid  manor  in  que-  ^*"''-  ''■'"• 

ftion,  by  deeds  of  Icafe  and  releafc,  bearing  date  the  22  Cj?  23  'July  Comh  42c. 

1664,  conveyed  the  faid  manor  to  ^\t  William  Morley  and  /iatts^c.  Pari. 

ojifl  Caies  143. 
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and  their  heirs,  in  confideration  of  a  marriage  to  be  folemnized 
3  Bulf.  251.    between  the  faid  y4mie  Boivyer  and  Edward  Morley  fon  and  heir  to 
Cro.  ja.  29,    ^j^g  £jj  gjj.  jfriiiiam  Morley,  to  the  ufe  of  the  faid  Anne  Bowyer  and 
5  Rep.  26.  b.  her  heirs,   until  Edicard  Morley  Should  fettle  a  jointure  upon  her 
2  Rep.  I.       of  300/.  per  annum  ultra  reprij'as -^  and  from  and  after  fuch  fettle- 
^5  "  ■ ''  '     ment  of  a  jointure,  to  the  ufe  of  Edward  Morley  and  his  heirs ; 
Mo.  107.      provided  that  if  Edward  Morley  fliould  not  make  fuch  fettlement 
^5";  5'-      of  jointure  before  the  Eajler  term  next  following,   that  then  the 
512.         ^  ufe  limited  to  Edward  Morley  and  his  heirs  {hould  ceafe ;  the  jury- 
find,   that  no  fettlement  of  jointure  was  made  by  Edward  Morley 
within  the  time  limited,  fo  that  no  ufe  (though  the  marriage  took 
effedl)  arofe  by  that  deed  to  Edward  Morley  and  his  heirs ;  after- 
wards Edward  Morley  and  Anne  his  then  wife,  by  their  deed  bear- 
ing date  the  24th  of  'January   1665,    between  the   faid  Edward 
Morley  and  Anne  his  wife  of  the  one  part,  and  Richard  Toung  and 
John  "Trujler  of  the  other  part,  reciting  that  a  fine  was  agreed  to 
be  levied  Hilary  term  next  following,  between  Richard  Toung  and 
John  Trujler  complainants,  and  Edward  Morley  and  Anne  his  wife 
deforcients,  declared  that  the  ufe  of  that  fine  fhould  be  to  Edward 
Morley  and  his  heirs  ;   afterwards  and  before  the  fine  levied,   by 
writing  indented  bearing  date  the  3ifl  of  January  1665,  between 
Edward  Morley  of  the  one  part,  and  Amie  his  wife  of  the  other, 
in  confideration  of  the  faid  marriage  it  was  agreed  between  them, 
that  all  preceeding  conveyances,  grants,  bargains  and  fales,  agree- 
ments,  tyc.   made  concerning  the  manor  of  Frenpoam,   with  any 
perfon  or  perfons  whatfoever,    fhould  be  revoked,   until  Edivard 
Morley  fliould  perform  the  articles  of  marriage  in  the  deed  of  the 
23d  of  July  1664.   and  that  if  Edward  Morley  fliould  not  fettle 
300/.  per  annnm  idtra  reprifas  for  the  jointure  of  the  faid  A7ine 
according  to  the  agreement  in  1664,  then  he  covenants  that  it  fhall 
be  lawful  for  Antie  and  her  heirs  to  enter,  &c.     The  lafl  return  of 
Hilary  term  1665  a  fine  was  levied,  but  no  jointure  of  300/.  per 
annum  was  fettled  ;  but  afterwards  a  jointure  of  250/,  per  annum 
was  fettled,   charged  with  iz^l.per  annum  rent-charge;    the   10th 
of  July   1666  Edward  Morley  mortgages  this  manor  oi  Frenjljatn  in 
fee  (under  which  the  defendant  claims)  and  afterwards  in    1667 
Edward  Morley  died,  and  Awie  furvived  him,   and  entred  into  the 
land  allotted  for  her  jointure,    and  enjoyed  it  during  her  life;   in 
1679  Anne  died,  leaving  H.  Bellinger  the  lelTor  of  the  plaintiff  her 
next  heir,  and  then  under  the  age  of  2 1  years.      And  the  general 
queftion  in  this  cafe  was,  whether  the  fine  levied  in  Hilary  term 
1665  was  to  the  ufe  o^  Edward  Morley  and  his  heirs,  or  to  the  ufe 
ci  Anne  his  wife  and  her  heirs.     And  the  cafe  wasof  ten  argued  at 
bar.     And  now  Holt  chief  juflice  pronounced  the  refolution  of  the 
whole  court.     And,    i.  he  faid,  that  there  is  an  uncertainty  upon 
the  fpecial  verdid:  how  the  pofreiTion  hath  been,  fo  that  it  may  be  a 

qucflion. 
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-queftion,  whether  the  leiTor  of  the  plaintiff  is  not  barred  by  the 
'ftatuteof  limitations  of  this  aftion  ;  for  \i  Awie  was  out  of  poffef- S:atuteof  li- 
-•fion  in  1667.  when  her  husband  Edvcard  Morley  died,  then  the '"'""°"'- 
:ftatuteof  limitations  took  place  from  that  time,  and  fo  the  plaintiff 
.might  be  within  the  flatute;  but  that  is  not  found  by  the  jury  ex- 
■prefly,  and  the  ftatute  of  limitations  (liall  not  be  taken  by  conllruc-  Never  taken 
tion,  to  bar  a  man  of  his  adion,  unlcfs  it  be  exprefly  found  how  ['y  "'^^"'^' 
.  the  poffcffion  hath  been. 


Uon. 


Then  this  cafe  depends' upon  the  operation  of  the  two  writings ; 

.and  tiie  whole  court  was  of  opinion,  that  the  fine  was  not  to  the 

■ufe  of  the  deed  of  the   29th  of  Jfl«:/^r)',  but  that  this   deed   was 

controlled  by  the   writing   dated  the  31ft  oi  January ;    to  prove 

•which  Holt  chief  jufficepremifed  three  things. 

1.  That  if  it  be  covenanted  by  deed,  to  levy  a  fine  of  lands,  &c.  UfesofaEne, 
-to  fuch  perfons  and  ufes,  and  the  fine  be  levied  purfuant   to  the^"^- 

deed;  no  proof  whatfoever  by  parol  fhall  be  admitted,  to  evince, 
•that  this  fine  was  levied  to  other  ufes,  than  thofe  that  are  con- 
tained in  the  deed.  But  a  fubfequent  deed  may  alter  the  ufes  of 
the  fine,  though  a  parol  agreement  (as  this  v/riting  between  huf- 
band  and  wife  is  not  a  deed,  but  amounts  to  a  pa7-ol  declaration) 
cannot.  But  if  there  is  a  variance  between  the  deed  and  the  fine 
-in  any  circumftance,  then  the  parties  may  aver  the  fine  to  be  le- 
vied to  other  ufes.  2  Co.  76.  Lord  Cro/fiioell's  cafe,  5  Co.  26.  a. 
Earl  of  Rutland's  cik. 

2.  Though  there  is  a  variance  between  the  deed  and  the  fine, 
yet  if  nothing  appears  to  the  contrary,  the  fine  (hall  be  taken  to  be 
to  the  ufes  of  the  deed ;  and  in  that  cafe  the  deed  is  not  only 
evidence  of  the  ufes,  but  the  fine  is  by  conflrudion  of  law  to  the 
ufes  of  the  deed.     5  Co.  26,  l^. 

3.  If  this  fine  had  agreed  with  the  deed,  the  ufes  limited  by  the 
deed  could  not  have  been  controuled  by  the  writing  of  the  31ft  of 
January ;    becaufe  though  the  deed  of  a  feme  covert  is  not  valid  Deed  of  a 
in  law,  yet  the  deed  having  relation  to  the  fine,  takes  validit}' from  [|'™''^^°Jj"' 
thence,  and  will  conclude  her.     Therefore  infancy  cannot  be  al-afine. 
leged  againft  a  deed  which  leads  the  ufes  of  a  fine,  fo  long  as  the 

fine  continues  in  force,  becaufe  the  deed  is  fupported  by  the  fine. 
The  fame  law  of  coverture. 

Thefe  things  being  premifed,  it  follows  that  this  fine  cannot  be 
to  the  ufe  of  the  deed  of  the  29th  of  January,  becaufe  the  fine 
to  be  levied  by  the  deed  of  the  29th  ought  to  have  been  levied  the 
Hilary   term    next  following,    exclufive  of    that  Hilary  term    in 

4  E  which 
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Avliich  the  deed  was  made,  but  this  fine  was  levied  the  I'lme 
'Hilary  term  in  which  the  deed  was  made,  and  therefore  there  was 
a  variance  between  the  fine  and  the  deed,  and  confequently  room 
left  for  averment.  For  if  there  is  room  for  averment,  where  a 
fine  is  levied  of  a  time  after,  there  is  as  much  reafon  to  admit  it., 
where  a  fine  is  levied  of  a  time  before.  For  in  both  cafes  the  fine 
varies  from  the  fine  agreed  to  be  levied  by  the  deed.  There  is  the 
fame  room  for  averment,  where  the  declaration  of  ufes  is  by  deed 
:EHoppel.  fubfequent  to  the  levying  of  the  fine.  9  Co.  7.  Dowman'^  cafe. 
The  only  difference  is,  v/here  the  ufes  of  a  fine  or  recovery  pre- 
cedent are  declared  by  a  deed  fubfequent,  the  conufor  and  his  heirs, 
or  any  claiming  under  him,  are  e flopped  to  fay,  that  the  fine  was 
to  the  ufe  of  the  conufor  and  his  heirs,  Csft'.  but  a  ftranger  (liall 
not  be  eflopped  to  fay  that.  But  in  cafe  of  a  fine  varying  from  a 
precedent  deed,  no  perfon  is  eflopped,  to  aver  againft  the  deed, 
that  the  fine  was  to  other  ufes.  Then  in  this  cafe  fince  there  is  a 
variance  between  the  fine  and  the  deed,  it  is  reafon  that  the  wife 
lliould  avoid  it.  For  if  the  deed  had  been  purfued,  fhe  would 
have  had  twelve  months  to  fee  whether  the  husband  would  per- 
form the  marriage  agreement  j  and  if  he  would  not,  flie  might 
have  refufed  to  join  in  levying  the  fine ;  of  which  benefit  {lie  was 
deprived  by  the  immediate  levying  of  the  fine.  Then  the  hufband 
by  the  writing  of  the  3ifl  oi 'January  agrees  to  give  her  the  terms 
of  her  marriage  agreement.  And  accordingly  the  fine  was  levied. 
From  whence  it  appears  manifeflly,  that  the  agreement  contained 
in  the  deed  of  the  29th  was  relinquifhed,  and  the  new  agreement 
was  deligned  to  lead  the  ufes  of  the  fine. 

Ufes  of  a  fine  2.  This  writing  of  the  3ifl  of  January  (by  the  whole  court) 
or  recovery  jg  ^  fufficient  declaration  of  the  ufes  of  the  fine.  And  to  prove 
thisj  Holt  chief  juflice  faid,  that  there  are  feveral  ways  to  declare 
ufes,  either  upon  tranfmutation  of  the  poffefTon,  or  without  it. 
If  there  is  a  tranfmutation  of  the  polTeffion,  as  by  fine,  feoffment, 
or  recovery,  the  declaration  will  be  fufficient  without  confideration 
or  deed.  But  if  there  is  no  tranfmutation  of  pofl'efBon,  then  there 
mufl  be  fome  obligatory  agreement,  or  valuable  confideration ;  be- 
caufe  the  ufe  depending  intirely  upon  equity,  the  chancellor  will 
not  compel  performance,  where  there  is  no  tranfinutation  of  pof- 
feffion,  unlefs  there  is  a  valuable  confideration,  or  binding  agree- 
ment. Bargain  and  fale  will  raife  a  ufe  upen  payment  of  money. 
But  confideration  of  blood  .will  not  raife  a  ufe  without  deed.  Moore 
687.  Callard  V.  Callard.  2.  This  writing  of  the  31  fl  is  fufficient, 
to  declare  the  ufes  of  this  fine.  It  is  not  abfolutely  neceffary  to 
make  ufe  of  the  word  ufe  in  the  declaration  of  ufes  of  a  fine,  for 
any  kind  of  agreement  which  manifeflly  fhews  the  intent  of  the 
.parties  will  be  fufficient.     An  ufe  is  defined,  in  Chudkigh'i  cafe,  a 

jneer 
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meer  equitable  intereft,  where  one  has  the  eftate  in  the  lands,  and 
another  takes  the  profits.  The  invention  of  them  was  of  late  invention  of 
time,  and  the  caufe  of  the  invention  was  to  avoid  the  ftatute  of  "f"- 
mortmain.  2  Leon.  14.  Ufes  only  afFcdted  the  confciences  of  the 
feoffees  to  the  ufes,  then  the  clergy  having  power  over  the  con- 
fciences of  men,  and  lilting  in  chancery  until  the  time  of  Henry 
the  Eighth,  compelled  men  to  perform  their  agreements.  Thefe 
ufes  were  kept  fecret,  until  they  were  difcovered  in  the  contentions 
between  the  houfes  of  Lancafier  and  Tork ;  at  which  time  they 
were  found  very  beneficial,  to  fave  mens  eftates  from  efcheats ;  and 
were  tolerated  by  both  parties  for  the  common  convenience  j  fo 
that  the  greatefl  part  of  the  eftates  in  England  were  conveyed  to 
ufes.  And  in  the  reports  of  the  time  of  Edward  the  Fourth  there 
are  more  of  them  mentioned  than  at  any  time  before;  and  fo  be- 
ing generally  ufed,  they  were  licked  into  form,  and  became  the 
common  conveyance.  If  an  agreement  is,  that  A.  for  fo  much 
money  paid  fhall  have  the  land,  this  will  raife  an  ufe.  8  Co.  93. 
Faw's  cafe.  See  i  Ventr.  137.  Croffingv.  Sciidamore.  \i  A.  bar- 
gains and  fells  to  B.  and  his  heirs,  and  the  deed  is  not  inroUed,  or 
if  a  deed  of  feoffment  is  not  executed  by  livery ;  if  a  fine  be  le- 
vied between  the  fame  parties,  the  deed  of  bargain  and  fale,  or 
deed  of  feoffment,  will  declare  the  ufes  of  the  fine.  Now  there  is 
here  an  agreement  between  the  husband  and  wife,  that  the  huf- 
band  fliall  have  the  land  to  him  and  his  heirs,  if  he  make  to  the 
wife  a  jointure  of  more  than  300/.  per  annum^  this  agreement 
will  well  enough  declare  the  ufes  of  the  fine  levied. 

3.  If  this  writing  of  the  31ft  oi  January  is  not  a  good  original  Ufw  con- 
declaration  of  the  ufes  of  the  fine,  yet  it  will  be  fufficient  to  con-  "■°^«**- 
trol  the  deed  of  the  29th  of  "January,  for  by  that  it  is  agreed, 
•that  all  deeds,  conveyances,  ^c.  made  in  contradidlion  to  the  mar- 
riage agreement  fliould  be  null  and  void.  Now  a  -^'Orol  declaration 
of  the  .intent  of  the  parties  will  be  fufiicient  to  hinder  any  ufe  from 
arifing  by  the  former  deed,  where  the  former  deed  varies  from 
the  fine.  Then  if  no  ufe  can  arife  according  to  the  deed  of  the 
29th,  then  there  is  here  a  fine  levied,  and  the  ufe  by  operation 
of  law  is  to  the  wife  and  her  heirs,  and  then  judgment  ought  to 
be  given  for  the  plaintiff.  And  judgment  for  thefe  reafons  was 
given  by  the  whole  court  for  the  plaintiff,  and  upon  error  brought 
in  parliament  was  affirmed  there. 


Rex 
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Rex  ec  Regliia  v.  epltcopum  OzCcr.  Piers  oc  Scroooe. 
Error.  C.  B.  Quare  imped  it.   Rot.  70  c,  706. 

S,  C.  Cafe^  in  F}  Ladza  irrcfiilafa  coram  d'orgto  Trchy  milite  et  foctis  fuis  jufit- 

r^J^'--       '      cinrii:  dom'nii   regis  et  dominae  rcginae  de  termino  fanSii  Ml- 

Carth.'Ao.*  thaelis  ciino  regni  diSli  domini  regis  et  diSiae  dominae  reginae   dei 

s-  Mod.  297.  gratia   Angliae,    &c.   fexto.  Ebor.  Jf.  Nicolam  epifcopus  Cejirienfis 

bkin.  651.      Ricbardm  Piers   armiger,    et  Richardus  Scroope  clericus  fiimmoniii 

fucrunt  -ed  refpondcndum   domim   regi   et  dominae   reginae  nunc  dn 

placito   quod  permit t ant  ipfos   dominum   regem  et  dominam  reginam 

praefentarc  idoneam  perfonam  ecclefiae  de  Bedall  quae  'uacaf  et  fiiani 

fpcBat  donationem,  &c.    et  unde  Edioardus  Ward  7niles  attornatus 

diBorum  domini   regis    et   dotninae  reginae    nunc  generalis  qui  pro 

eifdem  domino  rege  et  domina  regina  in  hac  parte  fequitur  pro  prae- 

Queen  TAi-     diciis  domiuo  rege  et  domina  regina  dicit,    quod  domina  Eliza  be  tha 

^ahcth  feifed   j^uter  re'tina  An^Uae  fuit  feifita  de  advccaticne  ecclcliae  praedidlae 

inerofsofthe     /  ,        <=^  „   ^^        /      /j     r    j      ^    •  •      •  r         a 

advowfon  of  ^'^  "''  ^^^^^  grojjo  per  Je  lit  de  jeodo  et  jure  in  jure  corojiae  juae  An- 
the  church  of  gUae^  et  Jic  inde  feifita  exiflens  ad  ecclefiam  illam  'uacantem  per  li- 
Bidall,  teras  fuas  patcntes  fiib  magno  figillo  fuo  Angliae  fgillatas  gerentes 

\i^Teh.\t  datum  apud  Wejlmonaflerium  in  comitatu  Middlefcxiae  decimo  quarto 
regni  prefent-  die  Fcbruarii  auno  regni  ejufdem  iiuper  reginae  duodecimo  pracfen- 
ktterrpatentt^  ^^""^'^  q'^i^ndam  Johannem  Tyms  clericum  fuum  prout  per  recordum 
Proutpatethy  irrotulanienti  diSlariim  liter  arum  pateiitiiim  in  curia  cancellariae 
the  inrolment  diBorum  domini  regis  et  dominae  reginae  nunc  apud  Wefttnonaflerium 
.  of  the  letters  pj-aedicfum  rcmaneiis  plenius  apparet,  qui  quidem  fohannes  Tyms 
Chancery ;  ad  praediBam  praefentationem  praefatae  nuper  reginae  fuit  admiffus 
who  was  ad-  inflitutus  et  indilSlns  in  eadem  tttnpore  pads  tempore  diSfae  nuper 
mitted,  ^<.  reginae,  pracdiSlaque  nuper  regina  de  advocatione  ecclefiae  prae- 
diBae  ut  praefertur  feifita  exiflente,  eadem  nuper  regina  poflea  apud 
The  queen  Weflmonoflerium  praediBum  de  tali  flatu  fuo  de  et  in  advocatione 
'^^'^^T'^^'^^^  ecclefiae  praediBae  ut  praefertur  feifita  obiit,  pofl  cujus  quidem 
by  which  it  '  nuper  reginae  f?iortem  advocatio  ecclefiae  praediBae  defceiidebat  fa^ 
tlefcended  to  cobo  nuper  rcgi  Angliae  primo,  per  quod  praediBus  nuper  rex  "Ja- 
warfeiferin"  ^°^"^  primus  fuit  feifitus  de  advocatione  ecclefiae  praediBae  ut  de  uno 
grofs.  K^f^fj'^  Pc^'  f  "^  '^^  feodo  et  jure  in  jure  coronae  fuae  Angliae,  et  fic 

The  church  inde  feifito  exiflente,  ecclcfia  praediBa  vacavit  per  mortem  praediBi 
became  void  'Johannes  Tyms,  per  quod  idem  nuper  rex  Jacobus  primus  ad  eccle- 
oihlts^^^  J*?^///  illam  Jic  vacantem  per  literas  fuas  patentes  fub  magno  fgillo 
Jamfs  r  T''"  Angliae  figillatas  gerentes  datian  apud  IVeflmonajierium  prae- 
1 3  July  diBum  decimo  tertio  die  fiilii  anno  regni  ejifdem  ?iuper  regis  facobi 
t()  regm,  prinii  Angliae,  &c.  decimo  nono  praefentavit  quendam  Johannem 
"johnmf/on ;  WHfon  facrae  theologiae  profefforem  clericum  fuum,  prout  per  recor- 
dum irrotulamenti  diBarum  literarum  patentiiwi   idtimo  mentiona- 

tariim 
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farum  ifi  pracdicla  curia  canccllariae  diSlorum  doinijii  regis  et  domi- 
nae  reginae  nunc  apud  Wejimonajlcrium  praediBum    rematiens   ple^ 
jiius  apparet,  qui  quidem  Johannes  IVilfon  ad  pracdiclam  praefenta-  who  was  sd- 
tionem  praefati  ynipcr  regis  "jnccbi  prim  juit  admijj'us  infiitutus  et  '"'"'^'*'  ^  '■ 
indu6lus  in  eadan   tempore  pacts  tempore   diBi  ?iiipcr   regis  Jacobi 
friiniy   praediSloque  nuper  rcge  Jacobo  prima  de  ad-uocatione  ccclc- 
fiae  praediclae  ut  pracfertur  fcijito  exijhnte,  idem   nuper  rex  po/fea 
apud  Wefimonai'erium  praedidlum  de  tali  Jiatu  Jiio  inde  fcifitus  obiit, 
pojl  cujus  quidem  nuper  regis  Jacobi  primi  imrtcvi  ad'vccatio   ecck- j^mnl.oied. 
fiae  praediclae  defcendebat  Carolo  nuper  rcgi  Angliae  prima  ut  filio  Whereby  the 
et  haercdi  praediSli    nuper  regis  Jacobi  prifni,    per  quod  praediSius^^'^'t''^'^'"^^' 

J-  .  .    ■'  r    ■      r-r  J  J  ■  1  r  fcended  to 

nuper  rex  Carolus  primus  jiiit  Jeijitus  de  ad'-oocatwne  cccujwe  prae-  charia  i. 
diSlae  ut  de  una  grojfo  per  Je  ut  de  J  coda  et  jure  in  jure  connae  fuae 
Angliae,    et  p.c  inde  Jlijito  cxijlente,    ccclejia  praediBa  vacavit  per  The-church 
mortem  pradicli  "johannis  V/ilfon^  per  quod  idem  nuper  rex  Carolus  \^'^^?'\ '°"^ 
priftius  ad  ecclefiam  illam  fie  vacant  em  per  lit  eras  fuas  patentes  fub  ai  mihn. 
magna  f'gilh  fuo  Angliae  figillatas  gerentes  datum  apud  Wejimonajlc- 
rium Jexto  die  Martii  anno  rcgni  ejujdem  nuper  regis  Caroli  prijni  K-  Charhs  t. 
decima  praefentavit  queiidam  Henricum    IVickham    facrae    thcolonae  ''^  .'"'v'" 
profejjorem  clencum  Juian,  prout  per  recordum  irrctulamejiti  diclarum  ed  Dr.  Henry 
liter  arum  pateutium  ultimo  meiitionatarum  in  praediBa  curia  cancel-^'"''^""'- 
lariae  diSloriim  domini  regis  et  dominac  regitiae  nunc  apud  Wejlmona- 
Jierium  remanens  plenius  apparet,    qui  quidem  Henricus  IVickhatn  ad  Who  was  ad- 
praediSlam  praefentationem  praefati  nuper   regis  Caroli  primi  fuit  '"'"«''• 
admifus  i?ijlitutus  et  induBus  tn  eadem  tonpore  pads  tempore  diBi 
nuper  regis  Caroli  primi,  praediBoque  nuper  rege  Carolo  prima    de 
advocatione  ecclejiae  praediBae   ut  praejertur  Jeifito  exijlente,  cede-  The  charch 
fia  praediBa  vacavit  per  mortem  praediBi  Henrici  Wickham,  quod-  became  void 
que  qui  dam  'Johannes  Piers  armiger  ad  eandem  ecdejiam  Jic  vacantem,  of  u,ckhlw^ 
jus  praefenta7idi  no7i  habens  ad  eandem,  Jed  ujurpando  fuper  dcminum  johi  Pien  by 
nuper  regem  Carolum  primum,  praejentavit  quendam  Wtllehmim  Met-  usurpation  up- 
calfe  clericum  fuum,  qui  ad  pracjentationem  praediBi  "Johannis  Piers  T^^dliXifn. 
fuit  ad7nifus  injiitutus  et  induBus  in  eadem,  pojleaque  praediBus  nuper  Hcm  Mctcaije. 
rex  Carolus  primus  de  advocationc  e-cdejiae  praediBae  ut  praej'ertur  fei-  Who  -.vas  ad- 
Jitus  exipiens  apud  Weptmonaftcrium  praediBum  de  tali  piati:  fuo  inde  ^^^  nutted,  t3<r. 

Charles  I. 
dies. 


praefertur  feijitus  obiit,  pojl  cujus  tnortem  advocatia   ecclejiae  prae- 
diBae dejcendebat  Carolo  nuper  regi  Angliae  fecunda  ut  fdio  et  haeredi^^^^^^^^,    ,[, 

praediBi   nuper  regis  Caroli  prim: ,    per  quod  praediBus  nuper  ?yx  advpwton  de- 
Carolus  Jccundus  Jeifitus  Juit  de  advocatione  ecclejiae  praediBae  ut  de  '"^'"^^ '° 
imo  grojjo  per  Je  ut  de  feodo  et  jure  in  jure  coronae  juae  Angliae^  et 

fic  inde  J'ijito  exijlente,    ecdefia  praediBa  vacavit  per  mortem  prae-  ^►le  church 
diBi  Wiilelmi  Metcalfe,    per  quod  praediBus  nuper  rex   Carolus  J e-^J^l, of !!:'. 
cundus  ad  eedefiam  illam  Jic  vacantem  per  liter  as  Juas  patejites  Jub  caife. 
magna  figilla  Juo  Angliae  figillatas  gerentes  datum  apud  Weflmonalle- 
rium  vicefimo    oBavo   die  Augujli   anno    regni  ejufdem   nuper    regis  Ctarlcs  U.  2S 
Caroli  fecwidi    duodecimo  praefentavit  quendam  Petrum    Samwcyes  '"|-  '^^  ^'^J^ 
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facrae  theologiae  profejforem  ckricum  fuum^  prout  per  recordum  ir- 
rotulanienti  di  51  arum  liter  arum  patetitium  ultimo  mentionatarum  in 
praediBa  curia  cancellariae  diBormn  domini  regis  et  dominae  regi- 
nae    nunc    apud  Wejlmonajlerium  praediStum   remanens  ptenius   ap~ 
Who  was  ii-paret,  qui   quidem  petrus  Samwayes  ad  praediSlam  praefentationem 
muted,  eff.   praediBi   nuper   regis  Caroli  fecundi  fuit  admijfus  inflitutus  et  in- 
du£lu5  in  eadem  tempore  pads  tempore  diBi   nuper  regis  Caroli  fe- 
cundi,  praediBoque  nuper   rege  Carolo  fecundo  de  advocatione  eccle- 
Charles  II.    Jiae  praediBac  ut  praefertur  feifito  exijlente,  idem  nuper  rex  Carolus 
'^^'  fecundus  poftea  apud  Wejlmonajlerium  praediBum   de  fall  Jlatu  fua 

Whereby  the  inde  fcifitiis   obUt,    poji  cujus  mortem    advocatio  ecclejiae  praediBae 
fcenXto"  '^^'  '^cfi^^debat  Jacobo  nuper  regi  Angliae  fecundo  ut  frotri  et  baeredi 
'garnet  II.      praediBi  nuper  regis  Caroli  fecundi,  per  quod  praediBus  nuper  rex 
Jacobus  fecundus  fuit  feifitus   de  advocatiojie  ecclejiae  praediBae    ut 
de  uno  grojfo  per  fe  ut  de  feodo  et  jure  in  jure  coronae  fuae  Angliae, 
James  II.  ab-  qui  quidcni  nuper  rex  Jacobus  fecundus  de  advocatione  praediBa  ut 
dicates.         praefertur  feifitus  de  regimine  hujus  regni  Angliae  fe  demifit,    per 
quod  advocatio  praediBa  eifdem  doinino  regi  et  dofninae  reginae  nunc 
dcvenit,  per  quod  iidem  dominus   rex  et  domina  regina  nunc  fuerunt 
et  adhuc  exiftunt  feifti  de  advocatione  ecclefiae  proedictae  ut  de  uno 
groffo  per  fe  ut  de  feodo  et  jure  in  jure  coronae  fuae  Angliae,  et  fie 
inde  feiftis  exijleJitibus,    ecclefia   praediBa  vacavit  per   mortem  of 
Safnways ;  whereupon  it  belongs  to  the  King  and  Queen  to  prefent, 
and  the  defendants  hindred  them,  &c.  ^_ 

The  bifliop  claims  nothing  but  as  ordinary,  therefore  judgment 
is  given  againft  him  with  a  cejjet  executio,  &c. 

The  defendant  Piers  confefles  by  his  plea,  quod  bene  et  vcrum 
eft,  that  Charles  I.  was  feifed  of  this  advowfon  in  grofs,  and  that 
he  prcfented  Dr.  Henry  Wickham  his  chaplain  ;  but  he  farther  fays, 
that  King  Charles  I.  being  feifed  as  aforefaid,  by  his  letters  patent 
dated  the  nineteenth  oi  July  14th  of  his  reign  (which  he  pleads 
with  a  profert  in  curia)  ex  fpeciali  gratia  et  mcro  motu  granted 
the  faid  advowfon  Willelmo  Theaxton  tunc  armigero  pojlea  militi, 
to  him  and  his  heirs,  by  virtue  whereof  Theaxton  was  feifed  in 
grofs,  and  being  fo  feifed  the  church  became  void  by  the  death  of 
fVickham ;  whereupon  John  Piers  father  of  the  defendant,  not 
having  any  right,  but  by  ufurpation  upon  Theaxton,  prefented 
William  Metcalfe,  who  was  inftituted  and  induced,  upon  which 
Piers  became  feifed  of  the  advowfon  in  grofs  by  ufurpation,  and 
William  Theaxton,  then  being  created  knif^ht,  releafed  to  Piers  and 
his  heirs  all  his  right,  intereft,  ^c.  in  the  faid  advowfon  j  that  Piers 
being  feifed  in  fee  died,  whereby  the  advowfon  defcended  to  the 
defendant  Richard  Piers  as  fon  and  heir,  whereby  he  was  feifed  in 
grofs,  and  being  fo  feifed,  the  church  became  void  by  the  death  of 
I  /  Metcalfe^ 
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M^ticalfe,  and  continuing  void  for  a  year  and  a  half,  King 
Chiirles  II.  prefented  Dr.  Samwayes  by  lapfe,  who  was  inftitutcd 
and  induded  ;  that  Dr.  Samwuyes  is  dead,  upon  which  the  defen- 
dant prefented  the  other  defendant  Scroope  [who  is  alfo  fince  dead] 
•and  then  he  traverfes,  abfque  hoc  that:  Charles  I.  died  feifed. 

The  defendant  Scroope  pleaded  the  fame  plea. 

The  attorney  general  craves  oyer  of  the  letters  patent,    which 
being  entred  in  haec  verba,    recited  that  Qiieen  Elizabeth  by  her 
letters    patent   dated  the   20th  of  February  the  thirteenth  of  her 
reign  inter  alia  granted  to   the   earl  of  Warwick  and  his  heirs  the 
manor  of  Bedall  and  other  lands  late  the  poffelTions  of  Simon  Digby 
attainted  of  high  treafon,  with  all  mefuages,  &c.  and  among  other 
general  words,  omnes  advocationes  et  jura  patronatus  ecclefiarum  in 
Bedall,  et  alia  diSio  manerio  de  Bedall  fpeSlantia  vel  quoquomodo  per- 
tinentia;    then  the  letters  patent  recite,    that  King  James  I.  the 
eighteenth  of  Augiifi  in  the   feventh  of  his  reign  granted  the  rent 
referved  by  the  patent  of  Queen  Elizabeth  to  Sir  Chrijiopher  Hatton 
and  Needham ;    and  then  they  recite,  that  all  thefe  premifles   by 
good  and  fufficient  aflurances  were  vefted  in  Sir  JVilliavi  Theaxton ; 
then  King  Charles  I.  confirms  to  Sir  IVilliatn  Theaxton  and  his  heirs 
the  faid  manor  of  Bedall  and  the  rent,  and  all  advowfons  apper- 
taining to  the  manor ;  cumque  praediBus  Willclmus  Theaxton  virtute 
praedi£larum  literarum  patentium  eidem  comiti  Warwick  de p-aemiffis 
ut  praefertur  faSlarum  advocationem  ecclefiae  de  Bedall  praediSlam 
vel  Jus  praefentandi   ad  ecclejiam  illam  fecundum  tenor  em  et   inten- 
tionem  earundem  literarum  patentium  habere  clamat  fibi  haeredibus  et 
qfflgnatis  fuis ;  and  forafmuch  as  we  before  this  time  prefented  one 
John  Wilfon  to  the  faid  church  of  Bedall  by  lapfe,  and  afterwards 
the  church  being  void  by  the  death  of  Wilfon,  we  prefented  Dr. 
Wickham  pleno  jure ;    and  then  they  recite,  that  Theaxton  to   re- 
cover his  right  and  prefentation  fued  a  quare  impedit  againfl  the 
bilhop  of  Chefler  and  Wickham,  in   which  iffue   was  joined  ;    but 
that   afterwards  an  agreement   was  made  between  Theaxton  and 
Wickham,   that  Theaxton  fliould  defifl:  from   his   fuit,  and  permit 
Dr.  Wickham  to  enjoy  it  during  his  life,    and  afterwards  Theaxton 
and  his  heirs  fhould  prefent  as  often  as  the  church  fliould  be  void ; 
and  the  King  recites  that  he  was  informed  of  this  agreement  by 
Dr.  Wickham  his  chaplain  ;    nos  igitur  "oolentcs,   that  the  faid   pre- 
fentations  of  Wilfon  and  Wickham,   or  of  either  of  them,   or  their 
inftitution  and  induction,  fhould  not  prejudice  the  lawful  right  of 
Theaxton  and  his  heirs,  to  prefent  to  the  faid  church  for  the  time 
to  con\e  ;   mtentioque  nojlra  ulterius  exijiit,    that  Theaxton  his  heirs 
and  afljgns  fhould  freely  and  peaceably  enjoy  the  advowfon  of  the 
faid  church  fecundum  tenorem  et  veram  intentionem  praeditJarum 

literarum 
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litcrarum  patentium  per  -praediElmn  nuper  reginam  Elizabetham 
praejato  comiti  Warwick  ut  praefertur  confcSlariim,  aliquo  dcfcSiu 
feu  aliquibus  dcJcSlibm  m  eijdem  Uteris  patentibus  7im  objiautihia  ; 
J'ciaiis  igitur,  quod  dedimus  et  concejjimiis  advocationem  pracdiBae 
ecclefiae  de  Bed  all,  necnon  me  diet  at  em  advocationis  illius  ccclejiae,  et 
totiun  jus,  titulum,  et  clameum,  quaectmque,  &c.  quae  quovifmcda 
habemus,  'Del  habere  poterimus,  to  the  faid  advowfon  ;  then  follows 
a  general  7ion  objlante  of  the  omilllon  of  the  mention  of  the  true 
value,  or  of  any  former  grant,  &c. 

The  attorney  general  after  this  oyer  of  the  letters  patent  de- 
murs, and  rtiews  for  caufe,  that  the  defendant  Tiers  has  not  fuffi- 
ciently  induced  his  traverfe.  The  defendants  join  in  demurrer. 
And  in  the  Common  Pleas  judgment  was  given  for  the  King  and 
Queen  by  Trcby  chief  juftice,  Nevill,  and  Powell  fenior,  juftices. 
Upon  which  error  was  brought  in  B.  R.  and  this  cafe  was  argued 
by  ferjeant  Pemberton  and  for  the  plaintiffs  in  error,  and 

bv  Mr.  Place  and  the  attorney  general  for  the  King  j  and  after- 
wards folemnly  argued  on  the  Bench  in  this  term  by  all  the  judo-es  j 
and  two  points  were  made  in  this  cafe. 

1.  If  the  letters  patent  of  King  Charles  I.  pafied  the  advowfon 
to  Sir  William  Tbeaxton  and  his  heirs. 

2.  If  the  grant  fliewn  upon  the  oyer  can  be  intended  the  fame 
grant  with  that  which  was  pleaded. 

And  as  to  the  firfl:  point  Turton  juftice  argued,  that  the  letters 
patent  of  Charles  I.  could  not  pafs  the  advowfon  to  Sir  William 
Theaxton  and  his  heirs. 

And  he  faid,  that  he  would  conlider  the  cafe  abftradled  from 
the  letters  patent. 

And  fecondly  as  it  was  upon  the  record  with  them. 

Profert  hi  at.       And   I.  he  was  of  opinion,  that  if  the  defendant  had  not  plead- 
ria.  ed  thefe  letters  patent  with  a  profert  in  curia,   as  he  had  no  need 

to  do,   3  Cro.  T^iy.  that  then  the  plea  had  fufficiently  confeffed  and 
avoided  the  plaintiff's  declaration,  and  the  alleging  of  the  grant  to 
Dying  felfed   Theaxtou  in  fee  had  been  a  good  inducement,  to  traverfe  the  dying 
traveried  in     ^^^^^^  ^f  YJ^x^^  Charks  I.     loncs  11,12.     Wi7ich  17,14. 

2.  He  was  of  opinion,  that  this  advowfon  ought  to  be  taken 
as  an  advowfon  in  grofs.  i.  Becaufe  the  King  has  declared  that 
Queen  Elizabeth  was  leifed  in  grofs,  which  the  defendant  has  not 

denied. 
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tlenied,  but  has  admitted  it.  2.  Becaufe  the  defendant  has  not 
only  admitted  it,  but  he  has  alfo  confefled  it ;  for  he  fays,  quod 
lene  et  verum  eji^  quod  Carolus  frwius  devenit  feifitus  modo  et  forma, 
as  is  fpecified  in  the  declaration,  and  in  the  declaration  it  is  fhewn, 
that  the  Queen  w^as  feifed  in  grofs  ;  fo  that  it  is  as  full  a  confeflion, 
as  if  he  had  confefTed  it  in  terminis.  3.  It  muft  be  in  grofs,  be- 
caufe if  it  had  been  appendant,  it  would  i:ave  pafTed  to  the  earl  ot 
Wariiick  by  the  letters  patent  of  the  Queen,  and  then  the  Queen 
had  not  died  feifed  of  it,  as  is  alleged  in  the  declaration. 

« 

2.  He  confidered  the  cafe  as  it  was  upon  the  record  together 
with  the  letters  patent,  and  in  that  confideration  two  queflions 
arife. 

1.  If  the  advowfon  paffed  by  the  letters  patent  of  Queen  £//.• 
::^abeth  to  the  earl  of  Warwick. 

2.  If  not,  yet  if  it  paffed  by  the  letters  patent  of  King 
Charles  I.  to  Sir  JVilliatn  Theaxton. 

And  as  to  the  firft  he  was  of  opinion,  that  this  advowfon  did  The  King  ^ 
not  pafs  to  the  earl  of  War^cick  by  the  letters  patent  of  the  Queen  ;  ^'^I'^^^l^^^^ 
I.  Becaufe  the  Queen  was  feifed  thereof  in  grofs,   and  fhe  giants  pendant,  if  ic 
it  as  appendant,  and  fo  fhe  was  deceived   in  her  grant.     M?or  45.  be  in  grofs.it 
Hob.  323.     2  Mod.  2.     2.  It  does  not  appear,  that  the  Queen  in- *^'  not  pas. 
tended,  that  this  advowfon  fliould  pafs;  for  it  is  comprifed  only 
in  the  general  words  advocaiiofies  et  jura   ecclefiarum,  &c.     And 
probably   if  the  Queen  had   intended,    that  this  advowfon  (hould 
pafs,  the  church  being  of  great  value,   flie  would  have  granted  it 
by  exprefs  name. 

Objeaion.  It  {hall  be  intended  to  have  been  appendant, 

Anfwer.  That  intendment  cannot  be  admitted  againfl:  the  record, 

2.  Admitting  that  it  did  not  pafs  by  the  letters  patent  of  the  Expofition  of 
Queen  to  the  earl  of  IVaricick,  then  if  it  paffed  by  the  letters  fentence:. 
patent  of  King  Charles  I.  to  Sir  William  Theaxton.  And  he  was 
of  opinion,  that  it  did  not.  i.  Becaufe  upon  confideration  of  the 
recital  of  the  letters  patent  it  appears,  that  the  King's  intent  was 
only  to  confirm  the  old  title  of  Sir  William  Theaxton,  and  not  to 
give  him  a  new  title,  but  that  he  fliould  have  fuch  eftate,  as  the 
earl  oi  Warwick  had  of  the  grant  of  the  Queen.  For  the  claufe  in 
which  the  grant  is  contained  is  not  independant  of  the  precedent 
claufe,  but  is  coupled  with  it  and  the  recitals  by  the  illative  con- 
jundion  igitur.     2  Brcwiil.  232,  239.     And-  in  effe<^  the  defign 
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of  the  King  feems  to  be  only  to  prevent  any  prejudice,  that  his 
prefentations  might  have  done  to  'Tbeaxton's  title  under  the  earl  of 
The  King  de-Z^F^ru'/c^.     2.  One  ought  to  take  care  that  the  King  be  not  de- 
ceived, ceived,  for  when  he  is  deceived  the  grant  is  void.     5  Co.  93.      i  Co. 
43.     Lar7e  75.     2  Rol/.  Abr.  188.     Now  here  the  King  is  decei- 
ved, for  the  King  imagined,  that  I'heaxton  had  a  right  to  the  ad- 
vowfon,  when  in  truth  he  had  none  at  all ;  and  therefore  the  grant 
Falfe  recital    founded  upon  fuch  falfe  confideration  is  void.     Befides,  that  a  falfe 
in  the  King's  j-gcital  in  letters   patent  will  render  the  King's  grant  void.     Hob. 
^"'"'  203,  204.     Now  it  is  recited  in  thefe  letters  patent,  that  T'heaxton 
claimed,  ^c.  which  according  to  2  Co.  90.  ought  to  be  intended  a 
lawful  claim;  whereas  it  appears   before,  that  he  had  no  title  to 
the  advowfon ;    and  for  this  caufe  the  grant  is  void.     3.  No  no- 
tice is  taken  in  any  of  the  letters  patent,  that  this  advowfon  was 
in  grofs ;  and  therefore  that  vitiates  the  grant.     Lane  J  09.    3  Leon. 
119,  149.     And  for  thefe  reafons  he  concluded,  that  the  letters  pa- 
tent of  King  Charles  I.  did  not  pafs  the  advowfon  to  Sir  William 
Tbenxton  and  his  heirs. 

But  againfl  this  it  was  argued  by  Holt  chief  juftice,  and  Rokeby 
juftice,  that  this  grant  of  Charles  I.  was  good.  And  Holt  chief 
juftic^  faid,  that  the  principal  ground  upon  which  the  judges  of 
the  Common  Pleas  gave  their  opinion  was,  that  they  took  it 
as  admitted,  that  this  advowfon  was  in  grofs  in  the  reign  of 
Queen  Elizabeth  at  the  time  of  the  grant  to  the  earl  of 
Warwick. 

And  as  to  that  he  was  of  opinion,  that  it  is  not  admitted  upon 
this  record,  that  Queen  Elizabeth  was  feifed  in  grofs  at  the  time  of 
the  grant  to  the  earl. 

2.  Admit  that  it  was  then  in  grofs  in  the  Queen,  yet  he  was  of 
opinion,  that  it  pafled  by  the  letters  patent  of  Charles  I.  to 
Theaxton. 

As  to  the  firft  the  cafe  is  thus.  The  attorney  general  declares, 
that  Queen  Elizabeth  1 4th  of  February  1 2th  of  her  reign  was  feifed 
of  this  advowfon  in  grofs,  and  then  prefented  Tyms,  prout  by  the 
inrolment  of  the  letters  patent  in  Chancery  tiuttc  apud  Weftmonajle- 
rium  remanens  plenius  apparet.  Now  though  the  defendant  admits 
Charles  I.  to  have  been  feifed  of  this  advowfon  in  grofs  by  defcent, 
and  confequently  that  Queen  Elizabeth  was  feifed  in  grofs  of  it  at 
fome  time  of  her  reign ;  yet  he  does  not  admit  it  at  the  precife 
time  of  the  14th  of  February  12th  of  her  reign  ;  becaufe  the  alle- 
Time  of  the  ging  of  the  time  and  day  when  Queen  Elizabeth  was  feifed  in  grofs 
feifin.  jg  furplufage  and  immaterial ;   for  it  is  fufficient  to  allege  general 
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feifin  in  a  quare  tPipedit  in  time  of  peace  in  the  reign  of  fuch  a 
King.     Then  though  the  defendant  does  not  deny  a  thing,  yet  he  Admiffion. 
admits  by  it  only  things  materially  alleged,  but  he  does  not  admit 
things  immaterially  alleged.     Then  if  he  has  not  admitted  the  feifin 
in  grofs,    and  prefentation  of  Tyms    14th  of  February  12th  of  the 
reign  of  Elizabeth ;  then  the  advowfon  may  have  been  appendant 
to  the  manor  of  Bedall  at  the  time  of  tiie  grant  to  the  earl  of  JVar- 
i!>ick,  and  fo  might  well  pafs  by  the  letters  patent.     The  time  of 
the  feifin  and  prefentation  is  not  traverfable,   and  all  the  precedents  Travcrfable. 
never  allege  the  day  of  the  feifin  or  of  the  prefentation.     Then  if 
it  is  fo  immaterial,  that  one  cannot  deny  it,  the  not  denying  it 
\vill  not  amount  to  an  admittance.     Befides,  that  nothing  that  is 
immaterial,    though  it  be  admitted,    will  amount  to  an  eftoppel.  Eftoppel. 
Co.  LzV.  303,  352.  ^.      If  the  defendant  had  {hewn  another  title  T.Jones  170. 
in   his  plea,  and  had  traverfed  the  prefentation  of  Tyms,    modo  et  pj^^,^-^|^'^^- 
forma^  and  it  had  appeared  upon  the  evidence  at  the  trial,  that  the  ^^'''^'^^  °^* 
queen  had  prefented  in  the  43  year  of  her  reign  ;   that  would  have  ,^^^  ^^j^. 
maintained  the  iflue,    and  the  verdidl  mufl  have  been  againfl  the  tamed, 
defendant.     In  adlions  of  trefpafs  and  battery,  where  it  is  neceflliry 
to  (hew  a  time  in  the  declaration,   evidence  of  a  trefpafs  at  any 
other  time  before  the  adion  brought  will  maintain  the  iflue.     A 
fortiori  in  this  cafe,  where  there  is  no  need  to  allege  a  time ;  fo 
that  it  would  be  very  unjufi,  to  conclude  a  man  by  his  admittance 
of  a  thing  which  he  could  not  traverfe,  or  if  he  could,  is  not  ma- 
terial to  be  proved.     And  though  it  is  an  admittance  of  a  feifin  in  Hob.  71. 
grofs  in  Queen  Elizabeth  in  fome  time  of  her  reign,  yet  there  was  -  Leon.  99, 
time  enough  in  her  long  reign  for  ufurpations  after  the  letters  pa- 
tent, by  virtue  of  which  fhe  might  have  prefented  Tyms.     2.  There 
is  art  here  in  the  pleading  of  the  inrolment  of  the  letters  patent  of 
prefentation  in  Chancery,  for  they  thought  that  they  could  not  be 
denied  j  but  that  is  of  no  fignification,  for  if  the  letters  patent  are 
inrolled  in  the  fame  court  where  the  plea  is,  one  may  plead  them 
•without  fliewing  them,   but  if  they  are  inrolled  in  another  court 
one  cannot  plead  the  inrolment,  without  making  a  profert  of  an  Profert  in 
exemplification  of  them  under  the  great  feal.     5  Co.  74.   Wymark'%  '">'"• 
cafe.      Now  if  the  declaration  had  been   without  artifice   in  the 
ufual  manner,  viz.  in  the  time  of  peace,  (^c.  and  the  defendant 
had  pleaded  as  he  has  done  here  upon  oyer  of  the  letters  patent,    it 
had   been  a  good  title  for  the  defendant,   becaufe  the  defendant 
would  not  be  obliged  to  aver  that  this  advowfon  was  appendant,  Avermert. 
for  the  contrary,  viz.  that  it  was  in  grofs  in  the  queen  at  the  time  P'oP'^m; 
of  the  grant  to  the  earl  of  War'-s'icl:,  would  not  appear;  and  all  ',  RoII.  r.' 
things  upon  oyer  fliall  be  intended  to  make  the  grant  good,  if  no- 415- 
thing  to  the  contrary  appears.     2  Do.  679.  mer'zxV.' 

Intendment. 

2.  Admit 
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2.  Admit  that  it  was  not  appendant  at  the  time  of  the  grant  to 
the  earl  of  Warwick ;  yet  he  was  of  opinion,  that  this  advowfon 
paffed  by  the  letters  patent  of  King  Charles  I.  ; 

1 .  By  him,  the  grant  is  full  and  exprefs. 

2.  No  fuggeflion  in  the  patent  is  filfe,  unlefs  that  which  fays; 
that  Wilfon  was  prefented  by  King  Charles  by  lapfe ;  nor  is  it  faid, 
that  the  advowfon  paffed  by  the  letters  patent  of  the  Queen. 

Claim,  3'  Where  it  is  faid,  that  T^heaxton  claimed  it  by  virtue  of  the 

patent  of  the  Queen,  that  muft  not  be  intended  lawful  claim  j  for 
if  a  man  claims  an  advowfon  by  colour  of  a  void  patent,  and  the 
King  prefents,  and  afterwards  in  conlideration  that  the  other  will 
permit  his  cleric  to  enjoy  during  his  life,  the  King  grants  the  ad- 
vowfon to   the  other  and  his  heirs,    and  the   other   permits  the 

Confideration.  King's  clerlc  to  enjoy  it  during  his  life ;   it  is  a  good  confideration, 

Objeftion.  It  is  faid  in  the  recital  of  the  patent  of  Charles  I.  that 
Theaxton  fued  a  quare  tjnpedity  to  recover  Juajn  praejentatwiem, 

Anfwer.  That  is  only  the  fuggeflion  of  the  writ. 

Grant  of  the       4.  It  is  fuppofed  and  admitted  by  the  letters  patent  of  Charles  I. 

^'°S'  that  the  patent  of  Elizabeth  might  be  void,   yet  the  King  declares, 

that  it  was  his  true  intent,  that  Theaxton  and  his  heirs  fliould  enjoy 
it,  notwithftanding  any  defedls  in  the  letters  patent,  and  then  pro- 
ceeds to  the  abfolute  grant  of  the  advowfon  to  Theaxton  and  his 
heirs.  There  are  ftronger  cafes,  where  the  intent  of  the  King  has 
been  to  confirm  letters  patent  that  were  void,  yet  if  his  intent  has 
alfo  appeared,  to  grant  the  thing  de  tiovo,  the  letters  patent  have 
been  adjudged  good  and  the  grant  alfo.  8  Co.  166.  Hil.  22  & 
23  Car.  2.  in  fcaccario  in  the  time  of  chief  baron  Hale^  the  cafe 

Atkynsv.  between -^/j^_)'«i  and /i/(?^cr^  was  thus ;  King  E^wrtr^  3.  by  his  let- 
ters patent,  reciting  that  King  'John  had  by  his  charter  granted  to 
the  abbot  and  convent  of  Thijlleworth  returna  brevium^  and  reciting 
that  it  had  been  found  by  inquifition,  that  the  abbot  and  convent 
ufurped  the  franchife  of  the  crown,  lb  that  the  franchife  was  re- 
verted in  the  crown ;  firft  Edward  III.  confirms  the  charter  of  King 
John,  and  then  goes  on  and  grants  to  the  abbot  and  convent  retur- 
na brevium ;  it  was  agreed  in  that  cafe,  that  the  charter  of  King 
John  was  void ;  and  it  might  have  been  objedled,  that  King  Ed-, 
ward  III.  efteemed  the  charter  of  King  John  good,  and  that  the  in- 
quifition was  falfe,  and  therefore  he  intended  only  to  make  refti- 
2  tution 
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tution  of  the  franchife  that  was  revefted  in  the  crown ;  but  it  was 
adjudged,  that  though  the  grant  of  King  ''John  was  void,  yet  the 
grant  oi  Edward  III.  was  good,  becaufe  the  intention  of  the  King 
appeared  to  pafs  to  the  abbot  and  convent  the  7-eturna  bre'vium. 
And  this  cafe  he  cited  as  a  cafe  in  point. 

Objeiftion.  This  claufe  is  qualified  by  the  feciindem  tenorem  et 
'veram  intcntimem  literarum  patentium  of  the  Queen,  ^c. 

Anfwer.  That  intent  is  not   to  be   underftood  of  that  which 
aftually  pafled,  but  of  that  which  was  defigned  to  pafs ;    for  the 
patents  of  Charles  I.  fuppole  a  defed  in  thofe  of  the  Queen  ;    fo 
that  it  is  not  to  be  conftrued  a  legal  intent,  but  a  moral  intent.     If 
this  advowfon  at  the  time  of  the  Queen's  grant  had  the  reputation  Reputation, 
to  be  appendant,    the  Queen  might  well  have  intended  to  pafs  it, 
though  in  ftridtnefs  of  law  if  it  was  in  grofs  it  could  not  pafs.     A 
manor  in  reputation  may  pafs  by  the  name  of  a  manor  in  grants 
between  common  perfons,  6  Co.  63.  though  perhaps  the  law  may 
be  otherwife  in  the  cafe  of  advowfons.     If  a  man  feifed  of  a  manor 
to  which  an  advowfon  is  appendant,  mortgages  the  manor  in  fee,  Appendant, 
excepting  the  advowfon ;  if  the  money  is  paid  at  the  day  the  advowfon 
is  become  again  appendant;  but  if  the  money  is  paid  after  the  day,  it 
will  have  the  reputation  of  appendancy,  but  in  truth  it  is  not  appen- 
dant. It  might  be  that  this  advowfon  was  appendant  before  the  Queen 
prefented  T^yim,  and  was  then  fevered,  but  retained  afterwards  the  re- 
putation of  appendancy;  and  if  in  this  cafe  the  grant  was  of  the  manor 
with  the  advowfon  appendant,  this  reputation  might  be  fufficient  to 
juftify  the  intent  of  the  letters  patent,  that  it  was  intended  to  be  paiTed. 
Befides,  that  in  this  cafe  it  does  not  appear,  that  there  was  any  other 
advowfon  but  5fir/^// appendant  to  this  manor,  which  is  a  foundation 
of  a  very  ftrong  prefumption  of  the  Queen's  intent  to  pafs  it.     He 
faid  farther,    that  he  had  fearched   in  the  hiftory  of  this  church, 
and  it  feemed  to  him,  that  it  was  appendant  to  the  manor  at  the 
time  of  queen  Elizabeth's   grant.      Sec  Co.  Entr.   tit.   quarc  imp. 
pi.  2.     It  appears,  that  this  advowfon  was  "appendant  to  this  ma- 
nor in  the  time  of  Edward  III.  afterwards  a  man  was  feifed  in  fee 
of  the  manor  oi  Bedall,  to  which  this  advowfon  was  appendant, 
and  it  defcended  to  two  coparceners,  fo  that  then  it  was  appendant 
by  turns,   one  time  to  the  one  moiety,  and  the  other  time  to  the 
other  moiety  ;    one  moiety  of  it  came  to  the  lord  Lovel  in  fee, 
who  was  attainted  of  treafon  in  the  time  of  Henry  VII.  by  which 
Henry  VII.  was  feifed  of  it  in  fee;  afterwards  H^nryYW,  gave  this 
moiety  to  the  anceftor  of  Digby  in  tail,  from  whom  it  came  to 
.Sitnon  Digby,  who  in  the  time  of  Queen  Elizabeth  committed  trea-     a 
fon,  and  then  the  church  became  void,  and  the  Q^en  prcfentcJ, 
and  then  Digby  was  attainted;    fo  that  the  cafe  is  thus;  tenant  in 
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tail  of  a  manor,  to  which  an  advowfon  is  appendant,  reverfion 
to  the  Qneen  in  fee,  tenant  in  tail  commits  treafon,  then  the  Queen 
in  reverfion  ufurps,  by  this  the  advowfon  is  iii  the  Queen  in  grofs, 
afterwards  tenant  in  tail  is  attainted,  the  advowfon  is  become  ap- 
pendant again  j  for  the  appendancy  was  not  deltroyed  by  the  ufiir- 
pation,  for  though  it  was  fevered  from  the  eftate  tail,  yet  it  was  not 
fevered  from  the  fee ;  then  by  the  attainder  the  eftate  tail  is  wholly 
extino:,  and  the  Queen  is  feifed  in  her  reverter.  As  if  there  is  te- 
nant for  life  of  a  manor  to  which  an  advowfon  is  appendant,  the 
reverfion  in  fee  to  A.  A.  ufurps  upon  the  tenant  for  life,  the  ad- 
vowfon is  become  in  grofs,  but  if  the  tenant  for  life  dies,  it  is  be- 
come appendant  again.  /f(j^.  323.  Sir  William  Ehis's  c..f~.  So  that 
though  the  Queen  might  have  been  feifed  in  grofs,  when  (he  pre- 
fented  'Tyf/is,  yet  the  advowfon  might  have  been  appendant  at  the 
time  of  the  grant  to  the  earl  of  IVnricick.  And  the  furer  way  here 
to  have  come  to  the  right,  had  been  to  have  taken  iilue  upon  the 
traverfes,  and  not  to  have  laid  fnares  to  trap  mens  rights,  which 
judges  ought  to  difcourage. 

Objedtion.  There  is  a  falfe  fuggeftion,  that  King  Charles  I.  prefented 
Wilfan  by  lapfe,  where  in  truth  king  'James  I.  prefented  h\vci  plena  jure. 

Anfwer.  Every  falfe  recital  in  a  thing  not  material  will  not  vi- 
tiate the  King's  grant,  if  it  appears  that  it  was  his  intent  to  grant 
the  thing  ;  now  here  the  King  would  not  hazard  the  title  of  Wick- 
ham,  and  therefore  took  this  means  to  determine  the  controverfy, 
by  the  confirmation  ofl'hcaxton's  right  if  there  was  any  in  him,  or  if 
he  had  no  right,  to  give  him  a  right.  A.nd  the  confideration  is  fuf- 
ficient  if  'Thcaxton  had  no  right,  'viz.  the  defifting  from  the  fuit,  whe- ' 
ther  he  had  right  of  fuit  or  not.  And  he  compared  it  to  i  Co.  43. 
6  Co.  ^^.  furrender  of  letters  patent,  (3c.  It  is  not  material  to  Theax- 
ton  whether  King  James  I.  prefented  by  lapfe,  or  plena  Jure ;  and 
every  little  miftake  in  an  immaterial  point  will  not  avoid  the  King's 
grant,  if  the  intent  appears,  and  the  fubftance  is  performed,      i  Rcll. 


Rep.  23. 

Ho^.  223. 


Godfrey   v.  Sparroiv.     2  Roll.  Rep.  118.   Dixon's  cafe. 


Befides,  if  the  judges  adjudge  thefe  letters  patent  of  Charles  I.  void, 
it  will  avoid  the  letters  patent  of  Queen  Elizabetb,  which  are  not  be- 
fore the  court;  and  one  cannot  adjudge  letters  patent  void,  which 
appear  only  by  recital.  And  farther  the  letters  patent  of  the  Queen 
might  have  words  general  enough  to  convey  the  advowfon  in  grofs, 
for  the  recital  fays,  that  the  Queen  inter  alia  granted ;  now  it  may  be, 
that  the  letters  patent  of  the  Queen  contain  thefe  words,  "viz.  aiit  cx~ 
iftentes  in  Bedall;  and  thofe  words  would  pafs  the  advowfon  in 
grofs ;  and  if  that  had  appeared  in  evidence  upon  iffue  joined,  the 
verdidt  would  have  been  for  the  defendant,     i  Mod.  i  ()$. 

2  Objedion. 
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Objedion.  The  granting  part  of  the  letters  patent  muft  relate 
to  the  recitals. 

Anfwer.  If  it  appears  by  the  recitals,  that  the  King  has  intent 
to  pafs  nothing  in  which  he  had  profit,  but  only  what  was  detained 
by  concealment  from  him,  the  reciial  will  qualify  the  general  words 
of  the  grant,  becaufe  it  appears  that  his  intent  was  not  to  diminifh 
the  revenues  of  the  crown.  Legat's  cafe,  lo  Co.  log.  But  if  there 
are  words  in  the  grant  which  fliew  tliat  the  King  intended  to  pafs 
the  land  although  it  was  not  concealed,  the  grant  v/ill  be  good  to 
pafs  the  land  which  was  not  concealed.  Hardr.  231.  pi.  7.  And 
for  thefe  reafons  he  was  of  opinion,  that  this  advowfon  paffed  by 
the  letters  patent  of  Charles  I.  Eyre  juftice  declared  that  he  was  of 
the  fame  opinion.  But  he  did  not  argue  this  point,  becaufe  the 
other  point  which  follows  was,  as  he  laid,  an  unfurmountable 
obflacle. 

As  to  the  fecond  point,  whetlier  the  grant  ftiewt.-  upon  the  oyer  a  Point, 
can  be  the  fame  grant  with  that  which  was  pleaded,  by  reafon  of  Variance, 
a  variance.  For  the  defendant  pleaded  a  grant  Wilkhno  Iheaxton 
tunc  annigero  pojlea  mititi^  and  upon  the  oyer  the  grant  appears  to 
be  Willdmo  Theaxton  militi.  Rokeby  juflice  was  of  opinion,  that 
there  was  a  fufiicient  demonflration  of  the  perfon,  and  that  nothing 
appeared  in  the  record  to  induce  the  court  to  intend  that  PVilliain 
Tiheaxton  efquire  and  William  Theaxton  knight  were  two  diflinft 
perfons,  but  that  they  were  the  fame  perfon  j  for  (by  him)  the 
dignity  does  not  change  the  man  ;  and  it  is  only  in  this  cafe  a  mi- 
ftake  in  an  adverb  of  time.  And  as  to  the  objedion,  that  if  one 
makes  a  grant  to  a  man  by  the  ftile  of  knight,  who  is  but  an  efquire, 
the  grant  is  void.  He  anfwered,  that  it  is  a  maxim,  that  'Veritas 
demonfirationis  tollit  errorein  nominis. 

2,  (By  him)  if  a  grant  be  made  to  a  man  by  the  name  of  knight, 
if  he  is  not  a  knight,  yet  the  grant  is  good,  if  it  may  conjiare  de 
perjhia.  2  Cro.  240.  And  in  Littleton's  reports  181,  197,  223.  it 
is  the  opinion  of  all,  that  the  miftake  of  an  addition  will  not  avoid 
a  grant,  if  it  may  conftare  de  perfoJia.  i  Cro.  173.  Jones  zi^. 
I  Biitjir.  21.  And  therefore  he  was  of  opinion,  that  the  judgment 
given  in  the  common  pleas  ought  to  be  reverfed. 

But  Holt  chief  juftice,  Turton  and  Eyre  juftices,   argued  againft 
Rokchy  juftice  in  this  point.     For  by  Holt  chief  juftice,   a  grant  to  g,^  nj^ne-. 
JVilliani  Tbeaxton  Efq;   by  the  name  of  William  Thcaxton  knight,  grams  50. 
is  void.      I.  Becaufe  knieht  is  part  of  the  name  of  a  man.     2.  It  is  +^p";. ^'  '" 
a  name  of  dignity,  which  is  part  of  the  name  of  a  man  as  much  as  Addi-.ion. 
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4  H.  7.  7- 
Hutt.  41. 

9  ^^ep-  49 


7  Hen.  4.  7. 

f  fr  Shrene. 

!4 H. 6.  2;. 

per  Neiutor.. 


a  Chrifaan  name.  So  that  if  a  man  be  ftiled  of  another  dignity  than 
that  of  which  he  is,  it  is  ill.  And  as  to  the  demonftratio  perfonae 
objefted  by  Rokeby,  Holt  anfwered,  that  it  ought  to  appear  upon 
the  face  of  the  grant ;  for  otlierwifc  the  allegation  of  the  party, 
that  he  is  the  fame  perfon,  fignifies  nothing.  The  name  of  efquirs 
is  merged  by  the  acceffion  of  the  name  of  knight,  fo  that  he  who 
is  a  knight,  can  never  be  called  efquire  afterwards,  which  is  but 
'3  2Hen.6. 29.3  name  of  worfliip.     6  Htm.  4.  8.     Seld.  tit.  hon.  683,  9,     2  Inji, 

?:;JL"'    594.   nutt.^u 

8Ed,4.23.a.  L.  5.  Ed. 4. 106.  2iEd,4.7z.  Br.addit.58.   iCro.371.  Hob.  129.     Name  merged. 

Objedlion.  Sir  William  Tbeoxton  might  be  a  reputed  knight, 
and  not  a  real  knight;  and  a  name  by  reputation  is  fufficient  for 
purchafes. 

Anfwer.  A  knight  reputed,  and  who  is  not  a  real  knight,  is 
no  knight  at  all,  and  cannot  take  by  that  name.  2.  If  there  was 
fuch  a  reputation,  the  defendant  fliould  have  fliewn  it. 


Baftard  pur- 
chafer. 


Reputation.  In  all  cafes  of  reputation  there  ought  to  be  fome  foundation  for 
fuch  reputation,  which  could  not  be  in  this  cafe.  It  is  agreed,  that 
a  baftard  in  legal  underftanding  has  no  father  nor  mother ;  never- 
thelefs,  fome  of  them  muft  know  their  mother  well  enough ;  yet 
a  grant  to  a  baftard  by  the  name  of  fon  of  fuch  a  woman  is  ill, 
unlefs  he  be  reputed  the  fon  of  that  woman  by  all  the  neighbour- 
hood, not  by  one  or  two ;  and  notwithftanding  that  there  is  a 
ground  in  nature  to  raife  a  reputation,  for  he  muft  be  the  fon  of 

*>  Co.  64,  s-  fome  woman.  But  if  a  man  be  baftard  eigne,  becaufe  by  the  civil 
law  he  is  tmdier,  there  is  a  greater  foundation  for  reputation,  and 
he  fhall  take  by  the  name  of  fon  of  fuch  a  woman  without  a  ge- 
neral reputation.  Then  in  the  cafe  of  knights,  heretofore  knights 
were  created  by  great  lords  as  well  as  by  the  King,  but  that  was 
fuppofed  to  have  been  by  virtue  of  a  charter;  but  fince  honour  is 
conferred  by  none  but  the  King,  there  cannot  be  any  foundation 
for  a  reputation  to  be  a  knight.  The  dignity  of  knights  was  in 
great  efteem  in  the  law,  and  great  credit  was  given  to  them.  In 
the  trial  in  a  writ  of  right  the  law  will  not  intruft  the  fheriff  to 
return  the  jury,  but  the  panel  of  the  great  aflife  muft  be  made  by 
four  knights,  &c. 

Objedion.  A  name  of  dignity  may  be  fupported  by  reputation. 
For  fuppofe  a  grant  be  made  to  the  eldeft  fon  of  an  earl  by  the  name 
of  vifcount  of  fuch  a  place,  it  would  be  a  good  grant. 

Preceedence        Anfwcr.     There  is  a  foundation  for  fuch  a  reputation,    for  by 
^akes. ""'  °   '^^  ^^^^  of  heraldry  the  eldeft  fon  of  a  duke  preceeds  all  earls ;  and 

3  convey- 


Knights 
(.reaced. 


Credit  of 
laiights. 
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conveyancers  call  them  efquires,   commonly  known  by  the  name 
of  earls.     The  eldeft  fon  of  an  earl  preceeds  barons,  &c. 

Objedtion.     2  Cro.  240.  Lord  Ewre  v.  Strickland.  Intr  Pafch. 

7  Jac.   I. 

Anfwer.  The  addition  in  that  cafe  being  of  fuch  a  dignity,  as '^°'' ''"°'" 
that  one  perfon  only  is  capable  of  it,  carried  fiifficient  certainty  in 
itfelf,  and  therefore  was  good  according  to  Co.  Li.  3.  a.  which  was 
the  reafon  of  that  cafe,  as  appears,  i  Bulflr.  2  i .  where  the  fame 
cafe  is  better  reported  than  in  2  Cro.  which  is  extraordinary,  that 
any  thing  fhall  be  better  reported  in  Btiljlrode  than  in  Croke. 

As  to  the  cafe  of  the  earl  of  Pembroke  againft  Green  and  Bof.ock, 
reported  in  Littlet.  Rep.  181,  ^c.  i  Cro.  172.  and  i  Jones  21^. 
the  cafe  is  miftaken  in  1  Cro.  for  the  iflue  there  was  not  upon  the 
^rant  to  W.  S.  but  upon  the  grant  of  the  next  avoidance.  "But  it 
is  the  exprefs  opinion  of  three  great  judges,  Dier  299.  i.  pi.  t,^. 
that  if  iflue  had  been  taken  upon  the  grant  to  JV.  S.  the  ifl"ue  had 
been  for  the  defendant.  Though  that  feemed  to  Holt  chief  jufliice 
difficult  to  maintain,  when  the  verdidt  had  found  him  to  be  the 
fame  perfon.  But  there  is  no  reafon  for  the  opinion  of  Hutfon  and 
Richardfofi  chief  juftice  in  Littleton'%  Reports.  For  if  the  law  were 
fo,  names  would  be  ufelefs,  for  John  S.  is  as  mucii  Thomas  S.  as 
Sir  William  Theaxton  knight  is  William  Theaxton  Efq;.  It  is  true, 
that  there  are  feveral  perfons  who  purchafe  by  the  name  of  Thomas^ 
John,  &c.  who  was  never  chriftened ;  but  in  fuch  cafes  thofe  are 
furnames  only.  2.  If  reputation  might  have  been  fufficient,  the 
defendant  neverthelefs  ought  to  have  averred  it,  viz.  that  William 
Theaxton  was  revera  t{q\ike,  fed  tamen  cognitus  et  reputatus  a  knight. 
And  fuch  an  averment  ought  to  be  made  in  all  cafes  where  a  man 
has  acquired  a  reputation  contrary  to  the  truth  of  the  fa(5t.  And 
for  thele  reafons  the  three  judges  were  of  opinion,  that  this  variance 
was  fo  great  an  obftacle,  that  they  could  not  come  at  the  merits  of 
the  caufe,  but  for  this  defeft  the  plea  was  ill ;  and  therefore  (by 
them)  the  judement  in  the  Common  Pleas  ought  to  be  affirmed, 
which  was  done  accordingly.  Afterwards  upon  error  brought  in 
■parliament  this  judgment  was  reverfed,  without  any  confideraticn 
had  of  the  opinion  of  the  judges. 

Brit  ton  'vcrf.  Cole. 

TRefpafs.     The  plaintiff  declares,  that  the  defendant  the  tvven-  g.  c.  1  Saik. 
tieth  of  Mayj  Will.  3.  at  Uanap  in  Ghucejlerpire  took  and  391;,  408. 
chafed  forty-three  flieep  and  two  lambs  of  the  plaintiff,  ^c.     The  'i^^-  '09- 
defendant  pleads,  that  12  Fehr.  6  Will.  3.  a  Ic-cari  facias  K^yiz^  out  skin.  617. ' 

4   I  of  3  Danv.  Ab. 

30,-.  p.  I. 
S. C.  Comyns  51.     Comb.  470,  107.     12  Mod.  178.     Cro.  E.  431.     2  Ro.  Ab.  457.    ?o/?.i53i. 
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of  the  Exchequer,   dire£led  to  the  fheriff  of  Glouce/IerJLire,    reci- 
6  Mod.  37.    ting,  that  forafmuch  as  the  late  flieriff  of  G/ouce/ie?'-Jhire,  by  virtue 
3  Lev.  399.    ^£  ^  ^j.jj.  q£-  (.^pi^^  utlagatian  iflued  out  of  the  Common  Pleas  again  ft 
Francis  Creffett  being  outlawed  at  the  fuit  of  the  defendant  in  debt 
in   Somerjetpire  12  June  5  Will.  &  Mar.    in  the   fame  year   28th 
December  took  an  inquifition,   which  found,   that  the  faid  Crejfett 
was  feifed  in  fee  of  lands  to  the  value  of  55  /,  per  annum,  and  feifed 
them  into  the  King's  hands,  prout  per  the  tranfcript  of  the  writ  and 
inquifition  returned  into  the  office  of  the  remembrancer  in  the  Ex- 
chequer appears ;  and  commanding  the  flieriff,  that  all  rents,   if- 
fues,  G*f.  of  the  premiffes,  from  the  time  of  the  feifure  into  the 
King's  hands  until  the  25th  of  March  following,  fliould  be  by  him 
levied,  according  to  the  value  returned  by  the  inquifition,  tSc.  fo 
that  he  fhould  have  the  money  before  the  barons  of  the  Exchequer, 
to  be  paid  to  the  defendant,  Gfr.  by  virtue  of  which  writ  the  Iheriff 
made '  a  precept  to  Antony  Powell,  John  Okes,  and  Jofeph  Powelly 
commanding  them  to  levy,   &c.  and  becaufe  the  forty-two  fheep 
and  two  lambs  were  levant  and  coiichant  upon  the  premiffes,  ^c.  the 
defendant  requefted  Antony  Powell  and  Jofeph  Powell  to  take  and 
chafe  them,  &c.  upon  which  John  Powell  and  Jofeph  Powell  took 
and  chafed  them  ;  which  is  the  fame  trefpafs,  ©'f.     The  plaintiff 
demurs.     And  this  cafe  was  feveral  times  argued  at  bar  by  Mr.  Nor- 
they  and  Sir  Bartholomew  Shower  for  the  plaintiff,  and  Mr.  ferjeant 
V^om  levari  Wright  and  Mx.  Keen  for  the  defendant.      And  now  Holt  chief 
facias  deext-  jufticc  pronounced  the  opinion  of  the  court.     And  the  queftion 
t'he'^cattle'of  "po"  the  plea  in  point  of  law  was,   if  a  man  be  outlawed,   and 
a  ftranger  le-  upon  a  fpecial  capias  utlagatum  an  inquifition  is  taken,    and  the 
rjant  and  cou-  ij-jan's  lauds  feifed  into  the  King's  hands,   and  the  yearly  value  re- 
the"land  may  turned  into  the  Exchequer  ;  and  then  a  writ  of  levari  facias  ifTues, 
be  taken  and  commanding  the  flieriff  to  levy  the  yearly  value  out  of  the  ifTues 
'"'''•  and  profits  of  the  land,  and  by  virtue  of  that  writ  the  flieriff  feifes 

the  cattle  of  a  flranger,  being  levant  and  coiichant  upon  the  pre- 
miffes J  whether  the  taking  of  this  cattle  of  a  flranger  be  in  fuch 
cafe  juftifiable  ?  And  the  whole  court  was  of  opinion,  that  it  was. 
I .  Becaufe  it  is  within  the  diredt  command  of  the  writ,  to  levy  that 
which  is  due,  according  to  the  yearly  value,  out  of  the  ifTues  and 
Iffues  of  land,  profits  of  the  land  J  for  cattle  levant  and  coiichant  are  part  of  the 
what?  ifTues  of  the  land.     Weftm.  2.  cap.  39.  is  an  explanatory  ad,   and 

fliys  that  omnia  tnobilia  fliall  be  ifTues.  2  Infl.  453.  and  Flet.  lib.  2. 
cap.  68.  holds  cattle  to  be  comprifed  under  the  word  mohilia.  And 
that  is  not  reftrained  to  the  cattle  of  the  owner  of  the  land,  but  is 
extenfive  to  the  cattle  of  all  men.  2.  Becaufe  the  land  is  debtor  to 
the  King,  and  that  makes  the  cattle  upon  it  liable  to  this  executi("i. 
For  if  the  King  fliould  not  have  this  remedy,  the  pernancy  of  the 
profits  of  the  land  upon  outlawry  would  be  very  fmall,  and  it  may 
be  would  be  worth  nothing  j  for  then  it  would  be  in  the  power  of 

2  the 
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the  man  outlawed  to  defraud  the  King  of  the  whole,  by  letting  of 
the  land  to  pafturage;    in  which  cafe  if  he  could  not  feife  the 
cattle  levant  and  couchant  upon  the  land,  he  could  not  have  any 
remedy  againft  him  who  fliould  hire  the  land  for  agiftment ;   nor 
could  he  have  the  money  payable  by  fuch  contrad,  becaufe  it  would 
be  an  agreement  in  grofs.     If  A.  being  outlawed  makes  a  feoffment  Feoffment  by 
during  the  outlawry,  the  feoffee  puts  in  his  cattle,  doubtlefs  ihefe  j^^^^"  °"^' 
are  iffues,  becaufe  the  feoffee  takes  the  land  in  the  fame  plight  as 
the  feoffor   had  it,    but  the   feoffment   notwithftanding   is   good. 
2 1  Hen.  7.  7.     But  the  interefl  of  the  King  to  take  the  profits 
continues  notwithftanding  the  feoffment,    though  the  opinion   in 
21  HcJi.  7.  7.   is  contrary.      If  iflues  be  returned   upon  a  juror, 
they  fliall  be  levied  upon  the  feoffee.      19  Hen.  7.  30.     If  A.  be 
outlawed,  and  aliens  his  land  before  inquifition  taken,  the  aliena- 
tion prevents  the  King  from  taking  the  profits,    otherwife  if  the 
alienation  were  after  the  inquifition  found ;  and  this  is  the  conflant 
courfc  of  the  Exchequer.      Hard.  loi.     Ray  in.  17.     Windfer  v. 
Seywell.     For  the  King  has  nothing  before  inquifition  found  upon  Inquifition. 
outlawry  as  to  the  real  chattels ;   but  as  to  the  perfonal  chattels, 
they   are    in    the   King   without   inquifition   found.     If   then    the 
cattle  of  a  feoffee,    &c.    may  be  taken  for  iffues,    why   not  the 
cattle  of  the  plaintiff,    who  perhaps  is  the  feoffee  of  Crept,    no- 
thing  to    the   contrary  thereof  appearing   here?       And   this   plea 
being  in  bar  fhall  be  good  to  a  common  intent ;  and  if  the  plaintiff 
has  any  fpecial  title,   he  ought  to  flicw  it.     Befides,  fuppofe  that 
the  plaintiff  has  a  leafe  from  Crejfet  preceedent  to  the  outlawry,  if 
it  is  not  found  in  the  inquifition,   the  plaintiff  cannot  reply  it  in 
trefpafs,   but  mufl:  have  recourfc  to  the  Exchequer,    and  plead  it 
by  way  of  jnotijlram  de  droit.     But  if  the  plaintiff  has  no  right,  Monjiram  di 
it  would  be  unreafonable  that  he  fliould  efcape,  when  he  who  had  '^""' 
right  could  not. 

Objedlion,  3  Cro.  431.  Anfv^'er.  The  cafe  there  is  of  ^  fieri 
facial  de  bonis  et  catfatlis,  and  not  of  a  levari  facias  de  exitibus 
terrae.  And  therefore  he  could  not  in  fuch  cafe  take  the  cattle 
of  a  flranger ;  though  the  book  fays,  that  one  may  upon  fuch  a 
writ  feife  the  cattle  of  a  ftranger,  but  not  fell  them  j  which  feems 
very  flrange  dodxine,  the  writ  being  fieri  facias. 

There  arc  feveral  forts  of  executions  for  the  King.  i.  Ct^/^^  Executions  for 
ad  fatisficiendum,  which  takes  the  body  of  the  debtor,  z.  .Fierj  '•>«  ^"'8- 
facias  to  take  his  goods.  3.  A  writ  which  they  call  long  one, 
comprifing  a  capias  ad  fatisfaciendnni,  fieri  facias,  and  extendi  Ja- 
cias.  But  by  virtue  of  that  one  cannot  feife  the  cattle  of  a  flranger, 
becaufe  that  writ  does  not  give  any  authority  to  the  flicriff  to  feifp 
them.     4.  A  levari  facias,   where  the  land  is  the  debtor,  in  cafe 
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of  forfeiture  of  ifliies,  or  profits  to  be  taken  upon  outlawry,  and 
there  the  cattle  of  a  ftranger  may  be  taken.  The  forfeiture  of 
liTues  levied,  iffygg  charges  the  whole  inheritance  ;  therefore  if  tenant  for  life 
Bro.  Ret.  p.  forfeits  iffues  and  dies,  they  fliall  be  levied  upon  the  reverfioner. 
DI  Sher  Do£i.&  Jtud.  lib.  i.  cap.  22.  Becaufe  ferving  on  juries  being  a 
330.  charge  upon  landed  men  for  the  fervice  of  the  publick,  the  whole 

l-iiich.  59.     fee  is  charged  with  it.     So  if  an  officer  for  life  negleds  his  office, 
by  which  he  forfeits  iffues,  (^c.  that  charges  the  reverfioner  in  fee. 
If  A.  tenant  for  life  be  outlawed,   and   inquifition  found,  and  the 
lands  feifed  into  the  King's  hands,   and  A.  dies  j    it  is  a  doubt, 
whether  the  arrears  of  iffues   fliall   be  levied  upon  the  reverfioner ; 
becaufe  the  charge  arifes  upon  the   particular  default  of  the  tenant 
for  life,  and  not  from  any   charge  upon  the  inheritance,   as  in  the 
cafe  of  iffues.     But  if  that  was  the  prefent  cafe,  the  plaintiff  ought 
to  fliew  it  J  for  tenant  for  life  fliall  not  be  intended  dead,  unlefs  it 
be  averred.     Iffues  loft  by  the  lord  of  the  manor,  levied  upon  the 
copyholders,    &c.      2  Roll.  Abr.  157.  F.  3.      As  to   the   cafe  in 
Lane  96.     2  Rol.  Abr.  159.  pL  4.    which  is  obfcurely  reported, 
"oix.  that  the  cattle  of  one  tenant  in  common  fliall  not  be  taken 
upon  a  levari  facias  upon  the  outlawry  of  the  other,  if  the  eftate 
of  the  other  tenant  in  common  be  particularly  found ;    it  is  good 
Right  found.  Jaw.     For  if  a  levari  facias  be  to  levy  the  profits  of  a  moiety,  the 
cattle  of  the  other  tenant  in  common  there  kvant  and  couchant 
cannot  be  taken.     For  the  tenant  in  common  which  was  outlawed 
can  only  forfeit  the  pernancy  of  the  profits  of  his  moiety.      But 
that  matter  of  the  tenancy  in  common  muft  be  intended  to  be 
found  upon  the  inquifition,   otherwife  it  is  not  law.     For  if  A^ 
hath  land,  in  which  B.  hath  common  of  pafture  for  fheep  ;  A.  is 
outlawed,    and  the  title  of  L\  is  not  found  upon  the  inquifition  ; 
his  cattle  may  be  taken  upon  a  levari  facias,  until  he  hath  pleaded 
liis  title  in  the  Exchequer,  and  hath  it  allowed ;  coittra  if  his  title 
had  been  found  upon  the  inquifition.     In  2  Roll.  Abr.  159.  there 
are  fome  cafes  v/hich  feem  to  the  contrary,  but  they  are  not  in- 
telligible.      As  2  Roil.  Abr.  159.   //.  2,  3.   Stafford  v.   Bateman, 
The  fame  cafe  3  Cro.  431.  which  fays,  that  upon  a  levari  facias, 
the  fheriff  may  feife,    but  not  fell,  which  is  a  contradidtion,  for 
every  levari  facias  requires  a  fale  as  well  as  a  feifure ;  therefore 
the  book  is  falfe  printed,    and  it  ought  to  be  a  fieri  facias,    as 
Levari faeiai.  ^^  Qrc.  is.      Now  no  levari  iffues  for  a  debt  againft  the  perfon, 
but  where  the  land  is  debtor.     In  all  cafes  where  the  land  is  the 
debtor,  the  cattle  of  a  ftranger  are  as  well  liable,  as  thofe  of  the 
owneir  of  the  land ;  as  cattle  of  a  ftranger  levant  and  couchant  are 
Diftrefs.        diftrainable  for  arrears  of  a  rent  fervice.     So  if  a  neighbour's  cattle 
efcape  into  land,  out  of  which  a  rent-charge  iffues,  and  are  levant 
and  couchant  (there  are  good  authorities  though  they  are  not  leva?if 
and  couchant)   they  are  diftrainable  fox  the  rent-charge,   and  the 

owner 
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owner  fliall  not  have  them  again,  unlefs  he  pay  the  arrears ;  which 
is  as  hard  a  cafe  as  the  prelent  cafe,  for  the  rent-charge  is  againft 
common  rrght,  and  commences  by  the  grant  of  the  party.  Then 
it  is  very  reafonable,  that  the  King  fliould  have  as  good  remedy  as 
a  private  man.  And  for  an  authority  in  point  Holt  chief  juftice 
cited  a  cafe  in  the  Exchequer,  Pafch.  i8  Car.  2.  between  Hodfon^°'^^°'^ '*■ 
and  Trodgin  or  Doobe)\  where  Hale  chief  baron  took  the  fame  '  ''"'^S"'- 
difference  that  is  taken  here,  viz.  that  the  cattle  of  a  ftranger 
might  be  taken  upon  a  levari  facias,  contra  upon  a  Jieri  facias ; 
and  Hale  then  faid,  that  the  conftant  pracftice  of  the  Exchequer 
was  fo  J  and  the  plaintiff  there,  feeing  the  opinion  of  the  court 
to  be  againfl  him  (for  the  cafe  there  was  the  fame  with  the  prin- 
cipal cafe  here)  defifled  from  his  fuit,  and  fo  no  judgment  was 
given.  And  in  the  cafe  in  2  Roll.  Abr.  159.  pi.  3.  it  is  faid,  that 
it  was  adjudged  contrary  at  Reading,  becaufe  the  cattle  were  not 
averred  to  be  levant  and  couchant.  And  Rokeby  juftice  cited  a  cafe 
in  corroboration  of  the  faid  opinion  between  Wrigbtfon  and  i^f^'w^T,  Wrightfon  v. 
Mich.  22  Car.  2.  Exchequer  Rot.  14.  which  was  in  point,  and^^^""- 
the  court  there  of  the  fame  opinion  as  in  this  cafe,  but  no  judg- 
ment was  entred  upon  the  roll.  And  for  thefe  reafons  the  whole 
court  held  the  plea  good  in  fubflance.  But  then  for  other  excep- 
tions they  held  the  plea  ill.  And  the  firfl  exception  was,  that  the 
defendant,  not  being  an  officer,  fhould  have  pleaded  the  record  of 
the  outlawry,  efpecially  it  being  at  his  fuit.  And  Holt  chief  juflice  JuftilicatoB. 
pronounced  the  opinion  of  the  court,  that  this  was  a  good  excep- 
tion. For  if  a  writ  of  capias  ad  fatisfaciendum,  &c.  ilTue  to  the 
fherifF  againft  J.  S.  and  there  is  no  judgment  to  warrant  it ;  the 
fherifF,  and  the  officers  who  adt  under  his  authority,  are  excufable 
if  they  execute  it ;  but  if  a  flranger  encourage  the  fherifl,  &c.  to 
execute  ir,  he  cannot  juflify  it.  So  if  the  plaintiff  in  the  adtion 
perfwades  and  encourages  the  fherifF,  &c.  to  execute  a  judicial  writ ; 
if  trefpafs  be  brought  againfl  him,  if  he  does  not  plead  the  judg- 
ment, he  fhall  be  a  trefpafTer.  Turner  v.  Felgatc,  Raytn.y^.  Tref- 
pafs lies  againfl  the  party,  after  judgment  is  fet  afide.  Now  in 
this  cafe  the  defendant  was  either  a  party  concerned,  or  not.  If 
he  was  concerned  as  ading  under  the  authority  of  the  flieriff,  he 
fhall  be  in  the  fame  plight,  but  then  he  ought  to  fhew  it.  If  he 
was  concerned  as  plaintiff  in  the  former  adlion,  he  ought  to  fliew 
the  record  of  the  outlawry,  to  warrant  this  execution  ;  for  if  the 
outlawry  is  reverfed,  and  afterwards  a  levari  facias  is  fued,  he 
who  fues  it  fhall  be  a  trefpafTer.  But  here  the  defendant  does  not 
appear  to  be  a  party  to  the  former  aftion,  except  by  the  recital  of 
Lhe  levari  facias,  which  is  not  fufiicient,  but  it  ought  to  have 
been  averred.  Then  if  he  is  a  mere  flranger,  he  ought  not  to  have 
requefled  the  bailiff  to  have  taken  the  cattle,  though  he  was  in  the 
execution  of  the  King's  writ ;  but  he  is  a  trefpafTer.     As  if  tref- 
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Command  or 
not,  traverf- 
able. 

2  Leon.  196 
Godb.  109. 


A  manjafti- 
:  jSei  in  execu- 
tion of  a  war 
rant  of  the 


pafs  be  brought  for  cattle  taken,  &c.  and  the  defendant  juftifies  as 
bailiff  to  J.  S.  and  by  his  command,  that  he  diftrained  them  da- 
mage feafant ;   if  the  owner  did  not  command  him,  he  Ihall  be  a 
trefpaffer.     The  fame  law  for  a  diftrefs  for  rent  arrear,    for  the 
command  is  traverfable.      i  Leon.  150.     2  Leon.  215.      i  Roll.  Rep. 
46.     In  conufance  for  rent  in  replevin  by  bailiff  the  command  is 
not  traverfable,    becaufe  that  goes  to  the  right;  but  in  conufance 
for  damage  feafant  the  command  is  traverfable  in  replevin.     The 
fecond  exception  was,   that  it  is  not  faid,   that  the  writ  was  de- 
livered to  the  fheriff,   or  the  warrant  to  the  bailiff.     Scd  non  allo- 
catur.    For  per  curiam,  though  it  is  the  pradlice  to  fay  fo,  yet  it 
being  a  plea  in  bar,   it  fliall  be  good  to  a  common  intent ;   and  if 
the  cattle  were  taken  before  the  delivery  of  the  writ,  the  plaintiff 
fheriff  made  in  fliould  have  flicwn  it  in  his  replication;    for  no   fpecial  matter 
pmfuanceofa  ^^^jj  |^g  fuppofed  to  intervene,    to  mal-;e  a  man  a   trefpaffer,    ur.- 
not"fay"that     l^fs   it   be  fhewn.      I  Saiind.  298.     A  third   exception    wds,    that 
they  were  de-  the  warrant  and  requefl  were  made  to  Antony  Powell  and  ' [ofepb 
livered,  good,  p^^^,.^//^  ypQ^  which  John  Poivell  and  Jofcph  Fourl/  took  'them. 
Trefpafs  con-  And  per  curiam  it  is  ill  for  that  rcafon,  becaufe  the  trcfpafs  is  not 
.confeffed  and  yet  juftified,  for  it  is  no  taking  purfuant  to  the  com- 
^mand  and  requeft.     For  though  according  to  Lajhbrook'%  cafe  in 
Hutt.  127.  if  a  warrant  be  made  to  three,  without  joint  and  fe- 
veral  authority,  one  of  them  may  execute  it,  yet  a  ftranger,  who 
is  not  named  in  it,    cannot  execute  it.     Fourthly  the  trefpafs  is 
for  taking  of  forty-three  flieep,  and  the  juftification  is  but  for  the 
taking  of  forty-two,  and  nothing  faid  as  to  the  forty-third.     (But 
fome  of  the  council  faid,  ihat  the  record  as  to  that  was  forty-three.) 
But  for  thefe  reafons  and  defeds  in  the  pleading,  judgment  was 
entred  for  the  plaintiff.     Note,  Mr.  Keen  moved,  to  have  liberty 
to  amend  'John,    and  make  it  Antony.     But  becaufe  it  was  upon 
demurrer,  and  part  of  the  fadt,   inz,    who  took  the  cattle  ;    the 
court  held,    that  it  was  matter  of  fubftance,    and  therefore  not 
amendable. 


rfelTsd. 


.Authority. 


8  Co  161. 

Yelv.  38. 

/imendment. 


The  earl  of  Suffex  'vei'f.  Temple,  &c. 

IN  evidence  upon  a  trial  at  bar  in  ejedtment  the  cafe  was  thus. 
Sir  Arthur  T'hrochnorton  feifed  in  fee  of  the  lands  in  queflion 
levied  a  fine,  to  the  ufe  of  himfelf  for  life,  remainder  to  his  wife 
for.  life,  .remainder  to  S\v  Peter  Tetnple  and  An?ie  fecond  daughter 
of  Sir  Arthur  Tfjrocbnorton  and  wife  to  Sir  Peter  T'emple  for  their 
lives  and  the  life  of  the  furvivor  of  them,  remainder  to  the  firft, 
fecond,  third,  &c.  fons  in  tail,  remainder  to  the  iffues  females  of 
their  bodies  and  the  heirs  of  their  bodies  begotten,  remainder  to 
Mlizabeth  'Throckmorton  third  daughter  to  Sir  Arthur  Throckmorton 
4-  la 
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in  tail,  &c.     Sir  Peter  Temple   had  ifTue  by  Anne  two  daughters,     , 
Anne  the  eldefl  and  Martha,     Martha  died  without  iffue.     After- 
•-wards  Anne  died,  and  the  earl  of  Sujex  as  grandfon  and  heir  of  the 
■'body  of  Elizabeth  by  Thotnas  lord  Dacres  claimed  the  moiety  of 
Martha  by  virtue  of  the  remainder   limited   to  Elizabeth  in   tail, 
and  the  defendant  Temple  claimed  as  heir  at  law  to  Anne,  who  in 
her  life-time  fuppreiTcd  the  deed.      i.  To  prove  the  deed  the  plain- Evidence, 
tiff  gave   in   evidence  an  anfwer  in  Chancery,    in  which  Anne  ac- ^  y^^^^^ 
knov.'lcdged  the  deed,  and  referred  to  a  fpecial  verdidl  for  greater  z88. 
certainty,  in  which  the  deed  was  found  in  haec  verba.     And  this  5 '^o'^- '°- 
was  admitted  as  fufficient  evidence  without  fcruplc,    to  read  thcga^J.'I'j'^g// 
deed  againfl  Temple.     But  the  other  defendants,  who  were  purcha- 
fers  under  Anne^  objected,  that  they  bad  been  in  poiTefTion  twenty 
years,  ^nd  therefore  the  credit  of  that  pofTefTion  was  fufficient  evi- 
dence for  them  prinui  facie.,  fo  as  they  fhall  not  be  compelled  to 
fiiew  their  title  j   and  therefore  the  anfwer  of  Anne  in   Chancery 
(hall  not  be  read  againft  them,  until  the  plaintiff  prove,  that  they 
derive  their  title  under  Aime.     But  the  plaintiff  proving  conflant  Reputation^ 
repu'.ution  in  the  country,  that  thefe  lands  belonged  to  Anne  j   the 
court  permitted  the  anfwer  of  Aiine  to  be  read  againft  them  alfo, 
unlefs  they  ftiewed  another  title  from  a  ftranger.      2.  As  to  the 
merits  of  the  cafe  it  was  urged, 

1.  That  in  this  cafe  the  remainder  to  the  iffues  females  being  in 
contingency,  the  firft  daughter  that  was  born,  the  rem;tinder  at- 
tached in  her,  and  could  not  be  diverted  by  the  birth  of  i  fecorid 
daughter ;  and  then  Anne  having  fuffered  a  recovery  of  the  whole, 
her  heir  at  law  had  a  good  title. 

2.  It  was  urged,  that  the  two  fifters  were  tenants  in  common, 
and  fo  the  plaintiff  was  barred  of  this  adtion  by  the  ftatute  of  limi- 
tations, Martha  having  been  dead  fifty  years ;  for  which  Co.  Lit. 
1 88.  a.  was  cited,  where  tenant  for  life,  remainder  to  the  right 
heirs  of  J.  5.  and  J.  A^.   7.  5.  died  firft,    and  afterwards  J.  N. 

died,  their  heirs  are  tenants  in  common.     But  per  Holt  chief  juftice  Contingent 
the  eftate  is  limited  by  way  of  ufe  to  the  iffues  females,    and  iffues  Kmamders. 
females  comprehend  all  iffues  females.     Then  the  cafe  is,  tenant 
for  life  remainder  to  all  his  iffues  females,  &c.    if  the  tenant  for 
life  has  but  one  daughter,  ftie  ftrall  have  the  whole  eftate  tail ;  if  joint-tenants. 
he  has  more  daughters,  they  ftiall  be  joint-tenants  for  life,  with  fe- 
veral  inheritances.     If  the  contingent  remainder  vefts  during  the 
particular  eftate,    or  eo  ifi/lante  that  it  determines,    it  is  enough. 
The  cafe  in  Coke  upon  Littleton  of  a  feoffment  to  the  ufe  of  himfelf 
for  life,  and  of  fuch  wife  as  he  ftiould  afterwards  marry,  and  then 
he  marries,  he  and  his  wife  are  joint-tenants,  which  cafe  will  rule 
this  cafe  in  qucftion.     For  it  is  a  joint  claim  by  the  fame  convey- 
ance. 


J'-    ^ 
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ance,  which  makes  joint-tenants,  and  not  the  time  of  the  vefting. 
And  he  feem:d  to  deny  the  cafe  cited  out  of  Co.  Li.  i88.  But  as 
to  the  pofTeflion  of  one  tenant  in  common  being  the  poffeflion  of 
the  other,  he  faid  that  does  not  hold  place  againfl:  the  ftatute  of 
limitations.     And  befides  that,  if  one  of  them  only  takes  the  pro- 


Statute  of  li- 
mitations. 

Oufting  of  a 
tenant  m 
common. 


fits,  it  is  an  oufting  of  the  other. 


Mr.  JacoL 


Confiderivtlon 
of  a£umpjl:, 
that  the  cap- 
tain of  a  com- 
pany of  foldi- 
ers  would  per- 
mit a  foldier 
to  be  abfent 
ten  d.^ys, 
good. 


Replication 
too  narrow. 

Condition  pre- 
cedent. 

Replication 
purfuing  the 
plea  is  well 
enough. 


Taylor  verf.  Jones. 

A  Sfumpft.  The  plaintiff  declares,  that  he  was,  and  yet  is,  cap- 
^  tain  of  a  foot  company  of  foldiers,  and  that  one  Thomas  Jones 
was  a  foldier  in  his  company  under  him  ;  that  the  defendant  Fran- 
cis Jones,  in  confideration  that  the  plaintiff  would  permit  Thomas 
Jones  to  be  abfent  from  the  company  ten  days,  affumed  to  the 
plaintiff,  to  bring  back  Thomas  Jones,  or  to  pay  to  the  plaintiff 
20/.  and  avers  that  he  permitted  Thomas  Jones  to  be  abfent,  &c. 
The  defendant  pleads,  that  Thomas  Jo?ies  died  within  the  ten  days, 
viz.  fix  days,  &c.  The  plaintiff  replies,  that  he  did  not  die  with- 
in fix  days,  and  tenders  an  iffue.  The  defendant  demurs.  And 
Carter  for  the  defendant  argued,  that  there  is  not  here  any  confi- 
deration  to  maintain  this  adlion  ;  for  the  captain  of  a  company  has 
not  any  property  in  a  foldier,  to  give  him  liberty  to  abfent  himfelf 
from  the  King's  fervice.  Sed  7ion  allocatur.  For  per  curiam, 
when  the  captain  fees  that  he  has  not  occafion  to  ufe  a  foldier  in 
the  King's  fervice,  he  may  give  him  leave  to  be  abfent  for  fome 
reafonable  time ;  and  it  is  lawful  enough,  and  is  a  benefit  to  the 
foldier,  for  without  the  captain's  leave  he  cannot  abfent  himfelf 
from  the  company.  Then  Shoioer  for  the  defendant  took  excep- 
tion to  the  replication,  that  it  was  too  ftrait  and  narrow ;  for  the 
plaintiff  tenders  iffue,  that  Thomas  Jones  did  not  die  within  fix  days. 
Now  it  may  be,  that  he  did  not  die  within  fix  days,  and  yet  die 
within  the  ten  days,  which  would  excufe  the  defendant.  There- 
fore the  plaintiff  fhould  have  faid,  that  Thomas  Jones  did  not  die 
within  ten  days.  Sed.tion  allocatur.  For  per  curiam  the  defendant 
has  tied  it  to  fix  days  in  his  plea,  and  therefore  the  replication  pur- 
fuing  the  plea  is  well  enough.  And  judgment  was  given  for  the 
plaintiff,  «//?,  ^c. 


Thompfon 
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Thompfbn  vei-f.  Leach. 
Intr.  Hil.  7  TFilL  3.     Rot.  733. 

,      Jedment.     Upon  trial  at  bar  the  jury  find  a  fpecial  verdid,  s.c.  Cafes  in 

, ,  that  Nicolas  Leach  was  felled  in  fee  of  the  lands  in  queflion,  ^^Jl'  '  5°- 

and  g  November  14  Car.  2.  made  his  will  in  writing,  by  which  he  carth.  211,' 
devifed  thefe  lands  to  Simon  Leach  for  life,  remainder  to  his  fifft,  435- 
fecond,    third,    &c.    fons  in  tail,    remainder  to  Sir  Simon  Leach  \  g^"'  ^^' 
(who  is  the  now  defendant)  in  tail,  remainder  to  the  right  heirs  of  &c. 
Simon  Leach  ;    afterwards  Nicolas  Leach  died,    and   Sitnon  Leach  \y^'^^rX'^f' 
cntred,  and  v/as  feifed  for  life  ;   and  being  fo  feifed  by  deed  bearing  j^  £„  2,g_ 
date  the  20th  of  Augujl  25  Car.  2.  purporting  a  furrender,  furren-  3  Danv.'Abr. 
dered  that  eftate  to   S'w  Si moj:  Leach ;  afterwards  aS/wot  X^jf/6  had '+!*'■ '^V 
iifue  C.  Leach  the  lellor  of  the  plaintiff,  and  died  ;   the  jury  find  s.  c.  Comyns 
farther,  that  Simon  Leach  2X  the  time  of  the  deed  of  furrender  made  45- 
to  Sir  Simon  Leach  was  non  compos,  &c.  ef  JI,  &c.     In  ^^i<^haelmas  ^^^^^ '}'^' 
term  laft  pall  ferjeant  Wright  argued  for  the  plaintiff,  that  the  deed  3  Salk.  301. 
of  Simon  Leach  was  abfolutely  void,  and  fb  nihil  opsratur.     Ideots  S*"^-  576. 
and  7ion  compos  are  difabled  to  alien  tlieir  lands,  or  bind  themfelves.  ^  Saik.  576. 
Bral.   100,    120.     Briton^-.     Flcta  cap.    11.    N'^  10.      And  ifi  Rep.  06, 
they  endeavnur  to  alien,  the  heir  fhall  have  dum  non  juit  compos,  y>r 
^c.     Reg.  228.  ^.   Fiizh.  Nat.  Br.  202.  a.     From  whence  it  ap-  poph.  8j. ' 
pears,  that  fuch   pcrfons  are  uncapable  to  grant  j  for  according  to 
Co.  Lit.  nothing  pufTes  by  grant,  but  that  which  may  lawfully  pafs, 
which  in  cafe  of  a  7ion  compos  is  nothing.     In  cafe  of  a  feoffment 
and  livery  by  the  proper  hand  of  a  non  compos  the  eflate  paffes  by 
the  livery,  and  is  only  voidable  by  the  heir ;  but  if  the  feoffment 
be   made  by  letter  of  attorney  to  deliver  feilin,  it  is  void.     4  Co. 
125.  and  all  cafes  of  grants  by  them  are  void.     As  if  non  compos 
grants  a  rent  charge,   and  delivers  feifin  witli  his  own   hand,  it  is 
void  ;  and  if  the  grantee  diltrairvs,  he  is  a  trefpjfTer.     Perk.  fol.  5. 
J'etl.  2 1 .     And  therefore  the  furrender  in  this  cafe  is  void. 

Northey  contra  for  the  defendant,  that  the  deed  was  only  void- 
able. I.  It  is  not  void  again fl  himfelf;  he  could  not  avoid  it  by 
entry,  or  pleading,  or  by  writ  of  dum  non  Juit  compos,  zic.  Co.  Li. 
24cj.  And  it  would  be  flrangc,  that  it  fliould  be  void  againft  all 
the  world,  but  himfelf,  who  is  prejudiced  by  it.  The  law  favours 
infants  more  than  7ion  ampos,  for  infants  may  avoid  their  own 
ads  ;  yet  in  cafe  of  a  bond,  becaufe  it  carries  the  confideration  up- 
on the  face  of  it,  they  fhali  not  plead  7ion  eft  faSliim,  and  give  in- 
fancy in  evidence ;  v/hich  fhcws  that  it  is  not  void.  Contra  of 
Jemes  covertes.     Suppofe  that  the  no?2  compos  liad  come  to  his  under- 

4  L  ftanding 
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{landing  again,  and  had  confented  to  this  furrender,  it  had  been 
unavoidable.  Co.  Li.  z.  b.  which  could  not  have  been  if  the  deed 
had  been  void.  It  appears  alfo  by  the  writ  of  dum  non  fuit  com- 
pos, that  the  alienation  is  not  void,  becaufe  the  writ  fuppofes,  that 
the  party  dimiftt.  So  by  the  writ  de  idiota  inquirendo,  and  the 
ftatute  de  praerogativa  regis.  And  if  the  deed  was  void,  the  law 
Jiad  no  need  to  prefcribe  thefe  methods  to  avoid  it.  Then  the  deed 
was  only  voidable,  and  paffed  the  eftate  for  the  life  of  Si77ion  Leach, 
which  deftroyed  the  contingent  remainders ;  and  there  is  an  end  of 
Contir.gent  the  plaintiff's  title.  A  future  right  of  entry  will  not  fupport  a  con- 
ftroyed."  ^'  tingent  remainder,  but  a  prefent  right  of  entry  will  fupport  it  well 
enough,  i  ^(?;z/.  i88.  Loyd  v.  Brooking,  i  Mod.  gz.  Zoiich  v-. 
Clare,  i  Cro.  102.  And  if  the  contingent  remainder  be  once  de- 
ftroyed  it  will  never  rife  again.  2  Saimd.  387.  See  3  Keb.  2. 
Cole  v.  Leving/lo?!.  A  man  deftroys  a  contingent  remainder  by  levy- 
ing of  a  fine,  afterwards  the  fine  is  annulled  by  adl  of  parliament  j 
and  it  was  held,  that  the  contingent  remainder  was  revived.  But 
if  it  had  been  reverfed  for  error,  it  had  been  otherwife.  This 
was  cited  by  Northey,  as  held  by  Hale  chief  juftice  Mich.  zj^Car.  2. 
B.  R.  in  the  cafe  of  Cole  v.  Levingjlon.  And  per  Holt  chief  juftice, 
if  the  deed  is  good,  the  contingent  remainder  is  deftroyed.  For 
there  ought  to  be,  either  a  particular  eftate  adually  iji  cjfe,  or  a 
prefent  right  of  entry,  when  the  contingency  happens,  or  other- 
wife  it  cannot  veft.  If  there  be  tenant  for  life  with  a  contingent 
reijiainder ;  tenant  for  life  makes  a  feoffment  in  fee  upon  condi- 
tion ;  if  the  contingency  happens,  before  the  condition  is  broken, 
the  contingency  is  deftroyed  ;  but  if  the  tenant  for  life  enters  for 
the  condition  broken,  before  the  contingency  happens,  the  contin- 
gent remainder  fliall  be  revived,  and  the  contingency,  if  it  happens, 
may  veft.  But  if  before  the  contingency  happens,  the  reverfioner 
enters  upon  the  tenant  for  life  for  the  forfeiture,  the  contingent  re- 
mainder is  deftroyed. 

Afterwards  in  this  Hilary  term  ferjeant  Goidd  argued  for  the 
plaintiff  much  to  the  fame  purpofe  with  Wright  ferjeant  here  above. 
But  farther  he  moved  a  new  point,  viz.  admit  that  the  deed  was 
only  voidable,  whether  the  right  remaining  in  the  7ion  compos  was 
25  Aflif.pl.  4.  not  fufiicient  to  fupport  the  contingent  remainder.  For  though 
the  7ion  compos  is  difabled  -by  a  maxim  of  law,  to  reveft  his  right, 
yet  the  King  by  inquifition  might  avoid  the  deed.  And  Fitzh.  ;v- 
witter  23.  Fitzh.  Nat.  B.  203.  a.  it  is  held  that  if  7ton  co777pos 
makes  a  feoffiiient  in  fee,  and  takes  back  an  eftate  for  life,  he  is 
remitted,  as  is  admitted  there  by  the  iffue. 

par7iall  ferjeant  for  the  defendant  argued  to  the  fame  purpofe 
with  Northey ;    but  only  he  took  a  diftindlion  between  a  grant 
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made  by  non  compos,  and  an  authority  given  by  him  ;  that  the  grant 
was  but  voidable,  but  in  cafe  of  a  feoffment  by  letter  of  attorney  it ' 
was  void ;  becaufe  infants  or  wcw  compos  cannot  give  an  authority.  - 
Perkins,  fc£l.  139.  2.  He  faid  that  there  cannot  be  any  right,  nor 
fcivtilla  juris,  in  the  King,  to  fupport  the  contingent  remainder  ; 
becaufe  if  no  office  be  found  in  the  life  of  the  non  compos,  no 
office  can  be  found  after  his  death. 


But  as  to  the  difference  between  a  grant  and  an  authority  the 
court  faid,  that  it  would  be  very  flrange,  to  allow  a  non  compos 
power  to  do  a  greater  thing,  which  may  be  prejudicial  to  him, 
and  yet  not  to  allow  him  power  to  give  an  authority. 

And  Holt  chief  juflice,   and  all  the  other  judges  were  of  opi-  Deed  by  ™n 
nion,    that  this  deed  of  furrender  made  by  Simoii  Leach  the  non  "'"^"  ^°'  ' 
compos  was  abfolutely  void.     The  cafes  of  infants  and  ncn  compos 
are  parallel  in  all  things,    except  that  a  non  compos  cannot  flultify 
himfelf,  to  avoid  his  grant.     Now  the  furrender  of  an  infant  is  ad-  infant, 
judged  void,      i  Cro.  502.     hloyd  v.  Gregory,   which  is  a  cafe  in  2  Leon.  218. 
point  J    for  there  is  the  fame  reafon,    that  the  furrender  of  a  non 
compos  fhould  be  void.      If  an   infant  grants  a  rent-charge,    the 
grantee  diftrains,    the  grantor  may   maintain  trefpafs.     The  fame 
law  of  non  compos.     Perk.  fe£f.  2 1 .  which  proves  the  grant  to  be 
void ;  for  if  it  was  only  voidable,  fome  adt  ought  to  be  done  to 
avoid  it.     And  where  it  is  faid  in  5  Co.  in  Whelpdale's  cafe,  that 
the  deed  of  an   infant  is  not  void,  but  voidable ;    the  book  only 
means,  that  the  infant  fliull  not  plead  non  cjl  fciSttwj,  and  give  in- 
fancy in  evidence,  but  fliall  plead  his   infancy  fpccially;  becaufe 
the  deed  to  all  appearance  has  all  things  neceffary  to  a  deed,  and 
feems  to  be  juftly  executed,  but  for  fome  latent  caufe  has  no  opera- 
tion in  law  ;  which  caufe  ought  to  be  fliewn  whereby  it  may  ap- 
pear to  be  ineffedual.     In  the  fame  manner  if  an  infant  makes  a 
letter  of  attorney,  it  is  void,  but  he  cannot  plead  non  ejl  faElum. 
So  if  non  compos  makes  a  letter  of  attorney  to  make  livery  upon  a 
deed  of  feoffment  he  cannot  avoid  it,  no  more  than  if  he  had  made 
a  feoffment  in  perlbn,  yet  the  feoffment  is  void.     But  the  reafon  Feoffment  of 
why  feoffments  of  infants  and  non  compos  are  voidable  only,   pro-  '"'^nt  <"  """ 
ceeds  from  the   folemnity  of  livery  of  feifin  in  the  fight  of  the "'"''°'" 
country,  which  takes  notice  of  the  notorious  alteration  of  the  pof- 
feffion.     But  contra  of  a  deed,  which  may  be  delivered  in  a  private 
manner.     As  to  the  objection  of  the  writ  of  diim  non  fuit  compos, 
(Sc.  which  hath  the  word  dimifit.     Anfwer,  That  means  only  a 
feoffinent  with  livery  by  himfelf;  for  feoffments  and  fines  were  the 
ancient  conveyances,  and  the  only  conveyances  ufed  in  thofc  days. 
And  for  thefe  reafons  all  the  judges  were  of  opinion,  that  this  fur- 
render was  void,  and  that  all  ftrangers  might  take  advantage  of  it, 
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and  that  the  ejlate  remained  in  Simon  Leach  notwithftanding ;  and 
fo  the  contingent  remainder  vefted  in  the  leflbr  of  the  plaintiff,  be- 
fore the  particular  efet§  determined. 

But  Holt  chief  juftiee,  as  to  the  point  made  by  ferjeant  Gould  of 
the  right  in  the  Jion.  compos,  &c.  faid,  that  if  the  cafe  had  depended 
upon  that,  much  might  be  faid  in  its  behalf;  for  in  the  cafe  in  the 
book  of  ■4Mf'^  '^  '^  admitted  that  it  was  a  remitter,  by  the  joining 
of  iffue  upon  the  being  mn  compos.  And  it  is  not  for  default  of 
right,  that  the  ?!on  compos  ca.nnot  avoid  his  own  feoffment,  but  by 
reafon  of  a  perlnnal  incapacity,  viz.  that  no  man  fliall  be  admitted 
to  Itultify  himfelf.  And  judgment  was  given  for  the  plaintiff", 
77ijiy  &c.  And  afterwards  error  was  brought  upon  it  in  parliament, 
and  the  judgment  was  affirmed. 

Contingent  Note  ;  It  was  faid  by  Hot  chief  juflice  in  this  cafe,  that  a  right 
remainder,  of  aftion  will  not  maintain  a  contingent  remainder.  Therefore  if 
Fweman  -oS.  •^'  ^^  ^^^^^^  ^r  l'f'^>  remainder  in  contingency,  A.  is  diffeifed,  and 
a  defcent  cafl:,  and  now  fince  the  ftatute  32  Heu.  8.  cap.  33.  if  five 
years  be  pafl,  the  right  of  entry  is  changed  into  a  bare  right  of 
atf^ion,  and  the  contingent  remainder  is  deflroyed.  The  cafe  of 
Biggoi  V.  Smith,  i  Cro.  102.  is  nice  to  an  inftant,  for  the  right 
ought  to  be  precedent  to  fupport  the  contingency ;  and  therefore 
there,  becaufe  the  right  arofe  to  the  wife  eo  injlante  that  the  con- 
tingency happened,  the  remainder  was  adjudged  to  be  dcflroyed  3 
and  the  cafe  has  been  always  held  for  law. 

Smith  ve?'f.  Weftall. 

S.C.  jSaik.g.  TN  a  ftatute  made  the  lafl  feffions  of  parliament  for  regulation  of 

Statute  of       J[  brokers,  there  is  a  claufe  which  makes  all  contracts  for  tranf- 

avrl\\.  c.  ferring  of  bank-ftock  void,  which  by  the  tenor  of  the  agreement 

32  §.10.     ought  to  have  been  performed  after  the  iirft  of  May,   unlefs  they 

Foji.bj],.      ^j.g  performable  within  three  days,    &c.      Upon  which  this  cafe 

was  thus :    An  agreement  was  made  in  February  by  A.  with  B. 

that  A.  fhould  transfer  bank-flock  to  B.  upon  the  requefl  of  R. 

at  any  time  before  the  tenth  of  May,     And  Mr.  Northey  urged, 

that  becaufe  this  contradl  might  have  been  performed  before  the 

firft  day  of  May,  therefore  it  was  not  within  the  words  of  the  ffa- 

Statate  of      tute.     And  he  compared  it  to  a  cafe  upon  the  flatute  of  frauds, 

frauds.  where  the  agreement  wasi,  that  A.  in  confideration  of  5  /.  paid  by 

Comyns49,    j^    fliould  pay  to  B.  20/.  upon  his  day  of  marriage,  and  the  pro- 

T,  Jones  108.  Hiife  was  not  in  writing  ;  and  it  was  held  by  the  judges  at  Serjeants 

inn  to  be  out  of  the  intent  of  the  flatute,   and  good,   becaufe  it 

might  have  been  performed  within  the  year.    Holt  chief  juftica 
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crranted,  that  the  cafe  of  the  marriage  was  fo  adjudged ;  and  jie 
faid,  that  if  the  marriage  had  taken  effed  within  the  year,  they  all 
agreed  no  writing  was  necefliiry ;  but  in  the  cafe  before  them  the 
marriage  did  not  happen  within  the  year,  but  nine  years  after  the 
promife  ;  and  therefore  he  was  of  opinion  that  it  ought  to  have  been 
in  writing,  becaufe  the  defign  of  the  ftatute  was,  not  to  trufl  to 
the  memory  of  witnefles  for  a  longer  time  than  one  year ;  but  the 
majority  of  the  judges  were  of  opinion  that  it  was  not  within  the 
intent  of  the  flatute  of  frauds,  and  therefore  he  returned  the  pojiea 
accordingly,  the  caufe  being  tried  before  himfelf.  But  to  the  cafe 
in  queftion,  he  was  of  opinion,  that  if  the  requeft  had  been  before 
the  firft  of  May,  and  the  con  trad:  performed,  it  had  been  good ; 
but  if  no  requeft  was  made  before  the  firft  of  May\  the  contradl 
being  performable  afterwards,  was  within  the  intent  of  the  aft. 
And  in  fadl  no  requeft  appeared  to  have  been  made  before  the  firft 
of  May.  And  therefore  judgment  was  for  the  defendant,  who 
had  pleaded  the  act  of  parliament. 

Morris  i^ei'f'  Gelder,  &c. 

REplevin.     The  defendant  avows  for  rent  arrear,  and  fo  many  S.  C.  CarA. 
hens,  for  quit-rent.     Verdift  for  the  avowant  for  the  rent,  and  +57-  . 
damages  for  the  hens.     And  now  it  was  moved  in  arreft,  that  it  vowry  aided 
appeared  upon  their  own   avowry,  that  they  had  avowed  for  more  by  a  releafc, 
hens  than  were  due,   and  for  this  reafon  the  avowry  was  ill.     And  ^"'^''^^*^°*'' 

i<-i  1  I/-11  r     ant  recovers 

Mr.  Hall  moved  for  the  avowants,  that  releafing  the  damages  for  cods, 
the  hens,  they  might  have  liberty  to  enter  judgment  for  the  rent 
and  cofts.     And  he   cited  the  cafe  of  Buis  v.  Neivto?:,   Trin.  28  Buis  v.New- 
Car.  2.  rot.  728.  B.  R.     Ejeftment  for  a  foreft  and  other  lands ; '°"; 
upon  not  guilty  pleaded,  verdidl   for  the  plaintiff  for  the  whole  ;  ganbury  y.' 
and  becaufe  an  e'leclment  did  not  lie  de  forejla,  the  plaintiff  releafed  Yeomanj. 
it,  and  entered  judgment  for  the  reft,   and  his  cofts.     But  on  the 
other   fide  3  Cro.  186.  was   cited  as  in   point.     But,  ahfente  Holt 
chief  juftice,  the  court  gave  leave  to  the  avowant  to  enter  his  judg- 
ment as  he  defired,  niji^  &c.     Mr.  Jacoi. 

Brewfter  verjl  KItchin. 

IN  a  feigned  aftion  upon  the  cafe,  upon  a  wager  wliether  it  was  s.  C.  i  Saik. 
lawful   for  the  defendant  to  dcdudt  4.S.  in  the  pound  out  of  a  '\{^j  ,q^ 
certain  rent-charge  granted  to  the  plaintiff's  anceftor  out  of  certain  Carth.  438. 
land  in  Bucks,  of  which  the  defendant  was  terre  tenant,  which  tax  S  C  12  Mod. 
of  4  J.  in  the  pound  was  granted  to  the  King  and  Queen  in  4  Gf  5  eomb'^'z^. 
Will.  &  Mar.  by  aft  of  parliament ;  the  defendant  affirmed  that  it  467. 
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was  lawful  for  him  to  dedud:,  and  the  plaintiff  afHrmed  that  it  was 
not.  Upon  which  iflue  being  joined,  a  fpecial  verdidl  was  found, 
Xh^i  Robert  Langford  being  feifed  in  fee  of  the  m?inov  oi  Balhmre 
\n  Bucks,  by  indenture  dated  26  November  1649.  for  and  in  con- 
fideration  of  800/.  paid  to  the  faid  Robert  Langford  by  Ellen 
Brewfter,  granted  to  her  a  rent-charge  out  of  the  fame  manor  to 
her  and  her  heirs,  and  in  the  deed  there  was  a  covenant  to  make 
farther  affurancej  and  this  memorandum  was  indorfed  upon  the 
deed,  vit:..  It  is  the  true  intent  and  meaning  of  thefe  prefents  that 
the  within  named  Ellen  Bre%vjier  and  her  heirs  fhall  be  paid  the  faid 
rent-charge  without  dedudion  of  any  taxes  for  the  faid  rent,  &c. 
Afterwards  Robert  Langford  in  purfuance  of  the  covenant  in  tlie 
firfl:  deed  confirms  the  rent  to  Ellen  Brewjler  and  her  heirs,  pay- 
able at  two  feafls,  with  a  nominae  poenae,  and  covenants  that  he  was 
feifed  of  a  good  eftate  in  fee  in  the  lands  charged,  &c.  free  of  all 
incumbrances  (except  fome  leafes  there  fpecified  upon  full  rent 
referved,  &c.)  and  that  the  rent  fliould  be  paid  at  the  faid  two 
feafts,  free  of  all  taxes ;  and  this  was  by  deed  bearing  date  8  July 
1652.  et  fy  &c.  After  feveral  arguments  at  the  bar  by  Mr.  Nor- 
they  and  Mr.  ferjeant  Wright  for  the  plaintitf,  and  by  Mr.  Covjper 
and  for  the  defendant.  Holt  chief  juftice  pronounced 

the  opinion  of  the  court.  And  (by  him)  the  queflion  is  upon  this 
fpecial  verdia,  whether  the  covenant  indorfed  upon  the  deed  of 
26  November  1649,  or  the  covenant  in  the  deed  of  8  July  1652, 
be  fufiicient  to  bind  the  grantor  and  his  heirs  to  pay  the  rent  free 
of  all  taxes,  hereafter  to  be  charged  upon  it  by  adt  of  parliament. 
And  all  the  judges  were  of  opinion,  that  this  covenant  binds  the 
grantor  and  his  heirs  to  pay  the  rent,  free  of  the  45.  in  the  pound 
tax.  And  Holt  chief  juflice  faid,  that  it  has  been  an  old  queftion, 
whether  fuch  a  covenant  fhould  extend  to  taxes  to  be  impofed  by 
adl  of  parliament  ?  And  if  the  covenant  be  underflood  in  the  largeft 
extent  of  it,  and  as  in  a  general  cafe,  he  was  of  opinion  that  it 
would  not ;  but  as  the  circumftances  of  this  cafe  are,  he  was  of 
opinion  that  it  would,  for  thefe  reafons.  i.  When  taxes  are  ge- 
nerally mentioned,  they  muft  be  underftood  parliamentury  taxes, 
if  the  fubjedl  matter  will  fuffer  it.  Brook  quinzime  9.  There  arc 
Taxes,  what?  o^^^^''  impofitions,  which  are  called  taxes,  as  rates  for  the  poor,  by 
43  Eliz.  cap.  2.  5  Co.  65.  Jeffrey  s  cafej  and  affeffments  by  com- 
milfoners  of  fewers,  23  Hen.  8.  cap.  5.  and  generally  any  thing 
that  affcfts  any  part  of  the  goods  of^a  man,  or  the  rents  of  his  lands, 
by  taking  them  away,  as  it  is  explained  by  my  lord  Coke  upon  the 
flatute  de  tallagio  non  concedendo.     2  Injl.  532. 

Another  reafon  that  influences  this  cafe,  is  the  time  when  this 
rent  was  granted,  viz.  1649.  at  which  time  taxes  of  this  nature 
had  obtained  in  the  kingdom ;  for  the  manner  of  taxing  by  monthly 
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aiTeflrnents  began  fince  the  civil  wars ;  for  in  1 642  men  were  taxed 
by  monthly  affcffments,  and  there  was  the  fame  claufe  in  thofe  ads 
for  the  tenant  to  dedu<a:  as  in  thcfe  of  this  time.  But  if  the  cove- 
nant had  been  made  in  1640,  it  had  not  extended  to  thefe  taxes, 
becaufe  then  this  fort  of  taxes  was  not  known  in  the  kingdom,  and 
therefore  a  man  cannot  be  fuppofed  to  comprehend  them  in  a  cove- 
nant without  the  fpirit  of  prophecy  ;  but  this  way  being  introduced, 
it  is  natural  to  fuppofe  that  the  party  made  provifion  againfl  them 
by  this  covenant. 

The  old  methods  of  taxing  wercj 

1.  By  tenths  and  fifteens. 

2.  By  fubfidies,  fpecially  fo  called. 

3.  By  afleflments  and  royal  aids,  which  are  different  names  for 
the  fame  thing. 

4.  And  at  luft  by  a  pound  rate. 

Tenths  and  fifteens  were  the  moft  ancient,  as  appears  in  SpeJm.  Tenths  and 
glojar.  qtiindecima.  4  Injl.  34.  2  Lijl.  76,  7.  They  were  anciently  fif'eens,  how 
taxed  upon  the  head  of  every  one.  And  afterwards  in  8  Ed-iv.  3.  "*  ' 
this  was  altered,  and  valuations  were  made  upon  all  the  cities, 
towns  and  boroughs  in  England ;  and  this  valuation  was  returned 
into  the  Exchequer ;  and  that  was  made  the  certain  rule  for  the 
taxing  of  every  town,  &c.  fo  that  when  a  tax  was  granted,  they 
might  compute  by  the  roll  in  the  Exchequer  to  what  fum  it  would 
amount.  When  the  towns  were  taxed  by  parliament,  they  among 
themfelves  taxed  all  the  occupiers  in  the  town  (who  were  taxed  as 
they  held  at  rack  rent)  according  to  the  value  of  the  land  which 
they  had  within  the  towns,  for  raifing  the  tax  upon  fuch  town. 
II  Hen.  4.  35.  b.  Brook,  qiiinzime  9.  And  this  was  the  general 
ufage,  though  it  was  not  univerfal.  Now  this  prefent  covenant 
could  not  have  affedted  that  fort  of  taxes  >  for  the  rent  was  not 
taxed,  but  the  land  only  as  part  of  the  town,  to  complete  the  value 
of  the  town,  and  the  terre  tenant^  as  he  who  was  in  poiTefllon,  to 
pay  the  tax. 

Afterwards  fubfidies  were  introduced,  the  firfl:  mention  of  which  Subfidics. 
is  32  Hen.  8.  cap.  50.  which  were  taxes  impofed  upon  the  pcrfon 
for  his  land  and  goods  according  to  the  befl  value ;  which  being 
paid  by  the  perfon  where  he  lived,  could  not  affedl  this  covenant, 
for  the  grantee  ought  to  pay  for  the  rent  where  he  lived,  and  {o 
there  could  be  no  dedu<Sion  for  the  tenant.     And  this  fort  of  taxes 

con- 
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continued  until   ij  Car.  i.  and  an  endeavour  was  made  to  intro- 
duce them  again  in  15  Car.  2.  but  they  were  found  to  be  lefs  bene- 
ficial to  the  King  than  the  aflefTments  ufed  in  the  civil  wars.     But 
in  thofe  aflefTments  there  was  always  this  claufe  about  deducftions. 
So  that  this  deed  being  made  in  1649,  the  intent  appears  to  have 
been,  to  make  provifion  for  ever  after  againfl:  deduftions  to  be  made 
by  the  tenant.     Thefe  aflefliiients  were  frequent  before  the  making 
of  this  deed.     There  was  one  in  February  1642,  another  February 
1644,  and  two  others  in  1649,  and  one  which  was  in  force  at  the 
time  of  the  making  of  this  deed,    another  1653,  another  1656. 
And  it  is  no  objection,  to  fay  that  thefe  aflefllnents  were  not  created 
by  lawful  authority ;  for  they  had  the  reputation  of  legality,  and 
the  people  fubmitted  themfelves  to  them,  which  might  be  fufficient 
reafon  to  induce  the  grantee  to  fecure  himfelf  againll  them. 

How  grant-        2.  Though  tuxes  cannot  be  granted  but  by  aft   of  parliament, 
able.  and  though  they  have  no  formal  exiftence  until  they  are  granted ; 

yet  they  have  a  virtual  exiftence  before,  and  are  known  in  law; 
for  it  is  well  known,  that  the  conftant  revenues  of  the  crown  are 
not  fufficient  to  fupply  all  the  extraordinary  exigencies  and  emer- 
gencies of  the  crown  without  thefe  aids,   to  grant  which  is  part  of. 
the  conftitution  of  the  government.     And  therefore  it  was  natural 
to  fuppofe,  that  fuch  a  thing  might  happen,  and  to  provide  againft 
it.     For  taxes  upon   neceflary  occalions  are  due  to  the  crown  ex 
merito  et  debito;    and  though  they  cannot  be  levied  in  any  other 
manner,   than  as  the  parliament  appoints,  as  appears  by   i  Edia.  3. 
ji,  2.  cap.   6.  yet  fupplies    are  due  to  the  King.     19  Hen.  6.  68. 
38  Heti.  6.  10.     21  Edw.  4.  45.  where  it  is  held,  that  a  grant  by 
the  King  to  J.  S.  to  be  difcharged  of  taxes,  to  be  impofed  at  any 
time  a^ter  by  parliament,  is   good.     For  unlefs  taxes  had   had  a 
virtual  exiftence  in  the  conflitution  of  the  government,  the  King's 
grant  could  have  nothing,  upon  which  it  might  operate,  and  would 
have  been  void;    but  the  contrary  is  adjudged,  that  the  grant  was 
Inheritance  in  good;  and  the  reafon   is  given   in  Z)/tr  52.   a.  pL  2.  becaufe  the 
taxes  to  be     King  hath  an  inheritance  in  taxes  and  fubfidies  to  be  afterwards 

afterwards  °   j 

granted.  granted. 

AiTigneetakes       o,  xhis  covenant  extends  to  all  future  adls,  for  it  is,  that  Ellen 
^w""^"'!^!!,   and  her  heirs  fhould  be  free,  which  is  in  fee:    and  her  afligns  of 

toe  covenant.  •    1  i  1  •  . 

the  rent  might  take  advantage  of  it ;  for  as  the  eftate  was  in  fee,  fo 
the  covenant  is  co-extenfive  with  the  eftate,  and  is  in  fee  alfo. 
And  therefore  it  is  as  ftrong,  as  if  it  had  been  to  be  free  from  all 
taxes  to  be  impofed  by  any  ad  whatfoever. 

A  doubt  has  been  conceived,  that  the  claufe  in  thefe  new  afts, 
for  the  tenant  to  dedud,  &c.  would  have  deftroyed  fuch  a  cove- 
nant 
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nant  as  this,    if  it  had  not  been  provided   by  the  ads,   that  this 
cdaufe  rtiould   not   exend   to   malce  void  any    covenants  or  agree- 
ments between  landlord  and  tenant ;    but  he  was  of  opinion,  that 
fuch  provlfion  was  not  abfolutely  neceflary,    i.   Bccaufe  thefe  taxes 
lately   allcffed  arc  fubjedt  matter  for  the  covenant,    and  therefore 
though  the  a6t  allows  the  tenant  to  make  a  dedudlion,  that  could 
never  be  a  repeal  of  the   covenant,   becaufe  it  is  the  thing  upon 
which  the  covenant  is  grounded,  and  againft  which  it  provides. 
2.  This  provifion  for  the  tenant  to  dedudl  is  for  his  advantage, 
which  he  might  well  waive  by  covenant,    fince  he  might   well 
forefee  it  by  the  ufage  of  the  times ;  and  a  man  may  as  well  waive  Waiver, 
the  benefit  of  a  future  law,   as  of  a  law  already  made.     3.  The 
tenant  might  well  pay  his  rent  without  dedudion,  and  not  violate 
the  law.     For  the  difference,    where  an  ad  of  parliament   will 
amount  to  a  repeal  of  a  covenant,  and  where  not,  is  this;  where 
a  man  covenants  not  to  do  a  thing  which  was   lawful  for  him  to  3  Mod.  39. 
do,  and  an  aft  of  parliament  comes  after,  and  compels  him  to  do  Covei.anf  re- 
it;  there  the  ad  repeals  the  covenant;  and  vice  verfn.     Z).'>r  27.  pealed  byaa 
pi.    178,    186,   7,    8.     But  where  a  man  covenants,  not   to  do  a  °f  P^l'^ment. 
thing,  which  was  unlawful  at  the  time  of  the  covenant,  and  after- 
wards an  ad  makes  it  lawful;  the  ad  docs  not  repeal  the  covenant. 
D/Vr  48./)/.  5.     So  here,  fince  the  ad  does  not  compel  the  tenant 
to    dedud,    the  ad   leaves   the    covenant   in   full   force.      4.  This 
claufe  was  only  inferted,  to  expedite  the  payment  to  the  crown  ; 
and  where  an  ad  of  parliament  is  made  for  a  particular  purpofe.  Statute. 
it  will  not  extend   to  collateral  qualities.     8  Co.  138.  Barritigto)i's 
cafe,    19  Heji.  6.  62.  a  ftrong  cafe,  where  a  grant  to  be  free  from 
a  future  tax  was  allowed  by  all  the  judges.     And  in  the  feveral 
ads  for  fubfidies  in  37  Hen.  8.  cap.  25.  and  i   Edw.  6.  cap.   12. 
fuch  grants  are  mentioned,  and  faved  to  the  grantees  for  the  fiiture. 
This  covenant  was  difpenfed  with  by  the  22  Car.  2.  in  which  there 
was  a  claufe  for  dedudion  notwithftanding  any  covenant,  ^c.  but 
there  are  no  fuch  words  in  the  ad,  which  concerns  this  cafe. 

Objcdion.  General  words  fliall  not  extend  to  any  thing  pro- 
vided to  be  done  by  a  fubfcquent  ad  of  parliament.  2  Co.  47. 
The  cafe  of  the  archbifliop  of  Canterbury. 

Anfwer.  That  the  ground  of  Cc/(v  is  not  univerfal ;  and  the 
reafon  of  the  cafe  there  was,  becaufe  thofe  monaftcrics  that  came 
by  I  Ediv.  6.  cap.  14.  were  vefted  in  poffeffion  by  the  ad  of 
Edirord  b.  exclufive  of  any  other  ad;  and  therefore  it  is  in  that 
refped  a  repeal  of  31  Hen.  8.  cap.  13.  though  it  might  have  been 
well  enough  done  within  the  general  words  [of  means]  and  that  is 
the  reafon  of  the  cafe  aforefaid,  as  is  faid  in  Jones's  Reports  in  the 
cafe  oi  Whitton  v.  IVeJlon  182.  and  if  thefe  words  [fhall  be  by  the 

4  N  authority 
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authority  of  this  prefent  parliament  vefted,  C^c]  had  been  omitted 
thole  lands  would  have  been  exempt  from  payment  of  tithes  by 
31  Hen.  8. 

Objedion.  It  is  a  tax  by  the  pound-rate,  and  not  by  way  of 
afTeffment ;  and  therefore  it  is  a  new  tax,  and  could  not  be  pro- 
vided againfl. 

Anfwer.  It  is  the  fame  fort  of  tax  j  though  it  is  not  a  monthly 
alleffment ;  and  differs  not  in  fubftance,  but  in  form.  The  fame 
things  are  taxed  ;  there  is  the  l^me  claufe  of  dedudlion  j  and  the 
tax  is  for  the  lame  purpofe,  for  the  King's  fupply.  If  it  had  been 
for  rebuilding  Paul's  church,  then  it  had  been  out  of  this  covenant ; 
but  fince  it  is  as  it  is,  he  was  of  opinion,  that  the  covenant  ex- 
tended to  thefe  taxes,  and  the  grantor  and  his  heirs  ought  to  pay 
the  rent  without  dedudion. 

But  he  then  made  another  queftion,  which  was  not  obferved 
at  the  bar  nor  by  any  of  the  other  judges,  viz.  whether  the  terre- 
tenant  is  liable  to  an  aftion  upon  this  covenant ;  and  he  was  of  opi- 
nion, that  he   was.  not.     For  (by  him)  if  tenant  in  fee  grants  a 

Covenant  a-  rent-charge  out  of  lands,  and  covenants  to  pay  it  without  deduc- 

gain  a  '£"«.  ^j^^^^  ^^^  himfelf  and  his  heirs,  you  may  maintain  covenant  againft 
the  grantor  and  his  heirs,  but  not  againft  the  afTignee ;  for  it  is  a 

Warranty,  j^ggj-  perfonal  Covenant,  and  cannot  run  with  the  land.  War- 
ranty, which  is  a  real  covenant,  will  never  bind  the  land  of  the 
warrantor,  until  judgment  had  in  warrantia  chart ae ;  much  lefs 
will  this  perfonal  covenant  bind  the  land.  And  for  a  cafe  in  point 
lie  cited  Hardr.  87.  pi.  5.  Cook  and  the  earl  of  Arundel.  In  re- 
plevin if  the  dejfndant  had  avowed  for  arrears  of  this  rent,  and 
the  plaintiff  had  pleaded  in  bar,  riens  arrere ;  the  avowant  could 
not  have  replied  this  covenant  againft  the  terre  tenant :  but  if  the 
avowry  had  been    upon  the  grantor,    or  his  heirs ;    the  avowant 

Circuity  of  might  have  replied  this  covenant  againft  them,  to  avoid  circuity  of 
adion.  Therefore  fince  it  does  not  appear,  that  the  defendant  is 
bound  by  this  covenant  (for  mn  conjlat  whether  he  is  tcn-e  tenant 
or  not,  or  what  he  is)  for  this  reafon  he  was  of  opinion,  that 
judgment  ought  to  be  given  for  the  defendant.  But  the  other  three 
judges  feemed  to  be  in  a  furprife,  and  not  in  truth  to  comprehend 
this  objection,  and  therefore  they  perfifted  in  their  former  opinion, 
talking  of  agreements,  intent  of  the  party,  binding  of  the  land, 
and  I  know  not  v/hat.  They  gave  judgment  for  the  plaintiff, 
againft  the  opinion  q{  Holt  chief  juftice,"  for  the  reafon  aforelaid. 


action 


Rex 
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j^j> 


Rex  'L'^r/!  Sancliee. 

CAnchee  and  others,    quakers,    were  cited  into   the  eccleliaflical  s.  c.  Iioit 
^  court,  to  anfwer  there  upon  their  iblemn  affirmation,  &c.  con-  ^,5  7- 
cerning  tithes  withheld  by  them  from  the  parlbn  of  the  parifh ;  ilT/'^ 
and  for  not  anfwering,  the  commiflliry,  according  to  the  ftatute  of  Quakers  com- 
27  Hen.  8.  cap.  20.  certifies  their  contumacy  totwojuftices  of  peace,  fitted  upon 
by  whofe  warrant  they  were  feifed,  and  committed  to  prifon  ;  and  ^J    ^^  ^' 
being  brought  by  habeas  corpus  into  the  King's  Bench,  Mr.  Robert 
Eyre  moved,  that  they  might  be  difcharged.     Becaufe  the  new  adl 
concerning  the  affirmation  of  quakers  gives  the  parfon  a  remedy  to  y&gwiii  3, 
recover  fuch  tithes  by  diftrefs  by  virtue  of  a  warrant  of  a  juftice  of  "P  34- 
peace ;  then  where  a  ftatute  gives  remedy,  the  jurifdidlion  of  the 
Ipiritual   court  is  taken  away,  unlefs  it  be  faved  by  the  fame  fta- 
tute.   5  Co.  73.  b.  Jones  320.     And  he  cited  feveral  ftatutes,  where 
the  jurifdidlion  of  the  fpiritual  court  was  faved,  as  23  Eliz.  cap.  i. 
I  Eliz.  cap.  2.     In  the  fame  manner  in  the  ftatute  agaiaft  ufury, 
3  Inji.  152.     2  Inft.  b^j.     And  from  thence  he  infeired,    that  it 
was  the  opinion  of  thofe  parliaments,  that  the  fpiritual  jurifdidion 
would  have  been   taken  away  by  thefe   ads,    if  it  had  not  been 
faved  by  them.     But  per  curiam  this  laft  aft  feems  to  be  only  an 
accumulative  remedy,  and  not  to  repeal  the  aft  oi  Hen.  8.     And  Common  law 
in  many  cafes  the  common  law  and  ecclefiaftical  courts  have  con-  ^""^  [p'f'uai 

•      •r^■n•  r  •  r  r  court  have 

current  junfdiftion;  as  if  a  penlion  be  payable  out  of  a  parlonage  concurrent  ju- 
by  prefcription,  the  remedy  for  this  is  either  in  the  fpiritual  court,  rifdidion. 
or  annuity  lies  for  it  at  common  law ;  though  Coke  fays  the  con- 
trary  in  his  fecond  inftitute  in  his  comment  upon  the  ftatute  </?  2  inft.  49,. 
circunifpcSie  agatis.     But  where  the  nature  of  the  offence  is  altered  '  ^e"'  3- 
by  a  ftatute,  and  a  new  penalty  inflifted;  then  after  the  party  has  '*°*^  ^' 
been  tried  at  common  law  and  condemned,  the  ecclefiaftical  court 
ftiall  not  proceed  againft  him.     As  if  a  man  be  convift  at  common 
law  for  having  two  wives,  or  hath  been  adjudged  the  reputed  fa- 
ther of  a  baftard  fon,  &c.     But  then  Northey  took  exception  to  the 
return,  becaufe  it  is  faid,  that  Sa?2chee,  Q?c.  were  imprifoned  for 
contempt  in  a  fuit  for  detention  of  tithes  or  other  eccleliaflical  du-  Commitment 
ties ;  and  it  ought  to  appear,   for  which  the   fuit  was,   fpecially.  uncertain. 
For  though  the  ftatute  that  gives  this  remedy  is  in  general  vi^ords, 
yet  in  the  return  the  caufe  of  imprifonment  ought  to  be  certainly 
exprefTcd,  to  the  end  that  it  may  appear  to  the  court,  that  it  v/as  an 
ecclefiaftical  duty,  for  which  they  are  imprifoned.      And  of  this 
opinion  was  the  whole  court,  and  therefore  the  quakers  were  dif- 
charged out  of  cuftody. 


Petray 
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Petray  verf.  Sir  Auftiii  Palgrave. 

Specification  QIR  Aujl'tn  Palgrave  recovered  judgment  in  debt  in  C.  B.  a- 
notbri^u"eft- ^  gainft  Petray  upon  a  bond;  upon  which  Petray  brought  error. 
ed  after  pdg-  And  now  Sir  JVilliam  Williams  moved,  that  the  plaintiff  in  error 
Eient,  might  have  Hberty  to  fuggeft,  that  the  bond  was  not  fpecified  ac- 

cording to  the  capitation  adl.  But  per  Holt  chief  jufticc,  he  fhould 
have  pleaded  it  in  the  Common  Pleas  before  judgment,  but  now 
after  error  brought  he  comes  too  late;  and  therefore  the  motion 
was  denied. 

Burgefs  ve?-f.  Periam. 

Memorandum      I   'HE  plaintiff  brought  a  fpecial  adion  for  not  delivering  bank 

b°eaf"rJ'      -^      b'^^^  "P°"  t^^e  fi""^  °^  ^"^y  ^"  purfuance  of  an  agreement; 

jpondcs  ouficr    but  the  mejjwrandiini  was  general  of  Eajler  term   laff  paft,  which 

awarded.        referred  to  the  firlt  day  of  the  term  ;  and  fo  the  adtion  appeared  to 

/salk.  4i;i.   ^^  brought  before  the  caufe  of   aftion  accrued.     Wherefore  Mr. 

5  Mod.  327.   Northey  moved   for  leave  to  amend  the  memorandum,  and  make  it, 

die  Merciirii  proxime  pojl   menfem  pafchae  (which   was    after  the 

•-•     •  caufc  of  aftion  accrued)   upon  affidavit,  that  all  the  procefs  iffued 

after  the  firft  day  of  May.     And  this  motion  was  made  after  the 

defendant  had  pleaded  in  abatement,  and  a  refpondes  ou/ler  awarded 

upon   it,  and  demurrer  by  the  defendant  for  this  caufe.     But  the 

motion  was  denied  by  the  court,  becaufe  it  comes  too  late,  though 

all  was  in  paper. 


Miller  verf.  Trets. 
Mich.  9  Will.  3.      Exchequer  Chamber. 

Imperfeaver- jNforniation  wr.s  exhibited  againft  the  defendant  by  the  plaintiff 
^'^^-  J    in_  the  court  of  Exchequer,  for  felling  lace  and  filks,  Gfr.    Upon 

iffue  joined  the  jury  find  the  defendant  guilty  as  to  the  felling  the 
lace,  Cfc.  but  fay  nothing  as  to  the  filks.  And  judgment  in  the 
Exchequer  for  the  informer.  And  upon  error  brought  this  omif- 
fion  of  the  jury  in  the  verdidl  was  affigned  for  error.  Upon  which 
a  motion  was  made  in  the  Exchequer  for  leave  to  amend ;  but  de- 
nied, becaufe  it  was  not  amendable.  And  therefore  the  judgment 
was  reverfed  here. 


Hilary 
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Hilary  Term 

9  Will.  3.    C  B.     1697. 

Sir  George  Treby  Chief  Juftice. 
Sir  Edward  Nevill       1 
Sir  John  Powell  Yfufiices. 

J/VJohn  Blencowe       j 


Ayres  verf.  Falkland. 

EJeftment.     Upon  a  fpecial  verdid  the  cafe  was  thus.     A.  S.  C.  i  Salk, 
poflefled  of  a  term  for  ninety-nine  years  devifed  it  to  5.  ^S'- 
for  life,  and  after  to  fix  others  fucceffively  for  their  Hves,  \jo^^Z'q. 
if    the    faid    term    fliould   fo   Ion?   continue.       All   the  „      •  j      *■ 

J.  /-I'll  71  ••  1  /I.        Remainder  of 

leven  perlons  being  dead,   and  the  term  continuing,   the  queftion  a  term  after 
was,  whether  the  refidue  fhould  go  to  the  executors  of  the  tefta-  'imitations  for 
tor,  or  to  the  executors  of  the  lafl  devifee.     It  was  objeded,  that  '"'^  "P"'^'*- 
as  there  cannot  be  a  remainder  of  a  term  ;   for  the  fame  reafon 
there  cannot  be  any  reverfion  left  in  the  firfi  teftator,  but  that  the 
intire  term  was  in  the  laft  devifee,   and  confequently  would  de-  sid.  37. 
fccnd  to  his  executors,      i  Broaiml.  41.      Moor  748,  635.     i^ro,  Salk.  221;. 
chattels  23.     2  Vejttr.  126.     2  Sid.  130.      i  Sid.  1,7.      i  Roll.  Abr.  '^^\t^^' 
6\i.  pi.  1.     I  Sid.  415.  '    '  " 

Sed  tola  curia  contra.  For  per  Treby  chief  juftice  and  PowJ/ Executory  de- 
juftice,  thefe  executory  devifcs  depart  from  the  rules  of  the  com-  '*"'^" 
mon  law,  and  are  allowed  in  compaflion  to  families,  for  whom 
provifion  is  now  generally  made  by  terms  and  leafes.  Therefore 
one  mull:  not  have  too  great  retrofpeft,  to  fearch  for  rules  of  coii- 
ftruaion  in  fuch  cafes.  At  the  beginning  thefe  dcvifes  were  op- 
pofed  ;  fur  when  A.  pofTefled  of  a  term  for  years  devifed  the  term 
to  B.  for  life,  remainder  to  C.  the  remainder  to  C.  was  held  void, 
becaufe  the  term  was  intire,  and  comprifcd  the  whole  intereft,  as 

4  ^  much 
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much  as  if  he  had  devifed  a  fee  ;  and  fo  the  term  being  intirely  in 
the  firfl:  devifee,  nothing  was  left  to  remain  to  the  fecond  ;  befiJes, 
that  a  term  for  years  was  looked  upon  as  a  lefs  intereft  than  an 
eftate  for  hfe.     Afterwards,  to  furmoiint  this  difficulty,  this  expe- 
dient was  found  out  in  Matthew  M(7nmrig's  cafe,  that  there  fliould 
be  a  tranfpofition,  and  that  the  latter  devife  fliould  be  conftrued  to 
pafs  firft ;  for  doubtlefs  a  man  might  devife  a  term  to  ^.  after  the 
death  of  B.  and  upon  fuch  a  limitation  the  devifor  is  not  excluded 
from  the  difpofition  of  the  mean  intereft,  which  he  has  not  ^lifpofed, 
for  the  interval  of  the  life  of  B.     And  therefore  if  a  term  for  years 
be  devifed  to  ^.  for  life,  remainder  to  B.  by  conftruing  this  a  devife 
to  B.  after  the  death  of  Jl.  and  that  ^,  fliould  have  it  in  the  mean 
while,  it  was  allowed  good.     But  if  ^.  devifes  a  term  for  years  to 
B.  in  tail,  remainder  over ;  this  remainder  is  limited  to  commence 
upon  a  poITibility  too  remote,  and  therefore  the  law  will  not  wait 
for  it.     The  fame  law  if  A.  devifes  a  term  to  B.  and   if  he  dies 
without  iffue,    remainder  to  C.  this  remainder  is  alfo  too  remote. 
But  when  the  limitation  is  to  A.  for  life,   remainder  to  B.  A'  in 
probability  may  die  before  the  term  determined.     And  therefore  all 
the  remainders  in  the  prefent  cafe  at  bar  were  held  good.     But  for- 
afmuch  as  the  firft,  and  afterwards  every  one  of  the  feven  devifees 
in  their  refpedtive  turns  had  the  intire  term,  during  the  life  of  the 
■firft  devifee  the  whole  term  was  in  him,  and  the  fecond  had  but 
a  poflibility,   et  fic  de  ceteris.     For  as  there  might  be  a  poflibility 
of  reverter  at  common  law,   fo  in  thefe  cafes  there  is  a  poffibility 
of  remainder.     Then  as  a  poffibility  of  remainder  may  be  limited 
over  in  thefe  cafes,  fo  it  may  be  referved  ;  and  if  it  be  not  difpofed, 
it  fhall  be  left  in  the  devifor ;   for  that  which  a  man  has  in  him, 
and  does  not  difpofe  from  him,  remains  ftill  in  him.     Befides,  that 
a  man  may  have  a  poffibility  of  reverter,   where  he  cannot  limit 
a  remainder;   as  if  A.  gives  lands  to  B.  and  his  heirs  during  the 
time,  that  fuch  an  oak  fliall  grow,  he  hath  a  poffibility  of  reverter, 
though  no  remainder  can  be  limited.     From  whence  it  follows ; 
that  the  refidue  of  the  term  in  this  cafe  after  the  death  of  all  the 
feven  devifees  muft  revert  to  the  teftator  and  his  executors.     And 
judgment  was  accordingly  for  the  defendant,  ^c. 

Bates  ve?-f.  Bates.     Dower. 

s.  C.  I  Salk.  "TX  OWER.  The  tenant  pleads,  that  the  huft^and  ne  urques fuit 
254,  291.  J_V  Jeifie  que  dower  Upon  which  ifllie  being  joined,  the  jury 
I  Lwn.'gz.  ^"<^>  ^^^^  Ralph  Bates  hufband  of  the  demandant  was  feifed  of  the 
B.  tenant  for  ^^"^s  HOW  demanded  for  life,  remainder  to  A.  and  B  truftees  for 
life, remainder  nienty-nine  years,    remainder  to  the  heirs  of  the  body  oi  Ralph 

to  A.  for  99 

years,  remainder  to  B.  in  tail,  the  wife  of  B.  (hall  be  indcwed. 

.2  Bates, 
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Bates,  &c.  et  ft,  &c.  And  it  was  argued  for  the  demandant,  that 
the  hufband  died  feifed  of  an  eftate  tail  executed ;  for  the  inter- 
vening eftate  being  for  years,  ought  not  to  be  regarded.  That  the 
feoffment  of  the  hufband  would  have  difcontinued  the  intail,  which 
proves  that  he  was  feifed  of  it.  See  2  Buljlr.  29,  30.  Raym.  126. 
I  Roll.  Abr.  652.  B.  pi.  2.  Cro.  Car.  320,  i.  and  that  his  war- 
•Tanty  would  have  been  lineal  to  a  fon,  which  proves  that  the  foa 
is  in  by  defcent.  E  contra  it  was  urged  for  the  tenant,  that  dower 
•was  allowed  by  the  law  for  fupport  of  the  wife  and  her  children  ; 
and  therefore  where  by  fuch  allowance  the  wife  and  her  children 
cannot  be  fupported,  no  dower  can  be  allowed,  for  kx  non  facit 
inutilia.  Then  dower  in  thefe  cafes,  where  the  7mjne  term  might 
be  for  a  thoufand  years,  would  be  {0  remote,  that  it  would  be  of 
no  avail  to  the  wife.  And  as  to  the  objedion,  that  the  heir  was 
in  by  defcent ;  it  was  anfwered,  that  that  fignifies  nothing,  becaufe 
if  the  intervening  eflate  had  been  for  life,  the  heir  had  been  in  by 
defcent,  and  yet  in  fuch  cafe  without  doubt  the  wife  is  not  dow- 
able.  This  cafe  was  thrice  argued  at  the  bar,  and  at  the  firfl:  argu- 
ment the  court  doubted,  becaufe  the  eftate  tail  is  fo  disjoined  by  the 
intervening  leafe,  that  though  it  be  vefted,  it  is  not  executed ;  and 
•perhaps  (they  faid)  the  feoffment  of  the  hufband  would  not  have 
difcontinued  the  entail.  At  the  fccond  argument  Treby  chief  ju- 
ftice  was  of  opinion  for  the  demandant,  becaufe  at  the  inftant  of 
the  death  of  the  hulband  there  was  but  an  eftate  for  years  in  the 
truftees,  and  the  eftate  tail  was  in  the  huft)and;  and  (by  him)  the 
inftant  fliould  be  divided  in  favour  of  dower,  as  3  Cro.  503. 
Broughton  v.  Ran  Jail.  But  upon  the  third  argument  judgment 
tvas  given  for  the  demandant  upon  this  reafon,  becaufe  the  hufband 
had  a  freehold  and  inheritance  in  him,  and  the  intervening  eftate, 
being  only  for  years,  ought  not  to  be  regarded.  For  at  common 
law  fuch  a  term  was  a  precarious  thing,  the  freeholder  might  have 
deftroyed  it  as  his  pleafure  by  a  feigned  recovery.  A  defcent,  which 
tolls  an  entry,  does  not  difturb  a  term;  and  if  tenant  for  life  com- 
mits wafte,  fuch  an  intervening  term  will  not  obftrudl  the  action 
of  wafte,  as  an  intervening  eftate  of  freehold  would  do.  And 
therefore  all  the  court  was  of  opinion,  that  fuch  intervening  term 
would  not  hinder  dower,  as  it  would  have  done  if  it  had  been  an 
eftate  for  life,  according  to  the  opinion  of  Perkins  336.  the  only 
authority  in  the  books  for  that  rcfolution.  Judgment  was  given 
•for  the  demandant. 
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Sir  John  Holt  Chief  Juflice. 
Sir  Thomas  Rokebyp 
Sir  John  Turton       ^Ju/lices. 
Sir  Samuel  Eyre 


s.  c.  I  Saik.  Burr  v.  Atwood,  and  Drue  v.  Atwood. 

S9,  402. 

Farr.  3. 

5  Mod.  397.        jT'icW  obtained  judgment  in  an  adion  againft  J.  S.  in  which 

Carth.  447.    ^£  Burr  was  bail ;  and  afterwards  he  obtained  judgment  in  fare 

3  Salk.  369  facias  againft  Burr ;    upon   which  Burr  brought  a  writ  of 

7  Mod.  3.     error,   tarn  in  redditione  jiidicii  quam  in  adjudicatiojie  executionis -y 

"/•;?3-       which  was  ill,    becaufe  the  bail  cannot  maintain   error   upon  the 

by"blil™w  'principal  judgment.      Upon  which  Mr.  Carthew  moved,   that  the 

&=(• .  yaam.b'f .  writ  of  crror  fliould  be  quaflied  as  to  the  principal  judgment,  and 

qualhed  in      flaud  good  as  to  the  judgment  upon  the  fcire  facias.     And  he  cited 

a  cafe  adjudged  in  this  court,  Pofch.  i;  Will.  &  Mar.  between  Brook 

^/sik.'slf' ^"'i  Sir  'William  Ellis,   where  Sir  Wil/tam  Ellis  obtained  judgment 

in  debt  againft  Brook  and  J.  S.  two  executors  of  J.  N.  and  upon 

afcireferi  inquiry  awarded,  :ind  devrfavii  returned  ^ga'inA  Brook, 

byanexeouor  j^'^g"^^"^  W'^s  given  againft  Brook  r.pon  the  devajlavit ;  upon  which 

to  reverfe  the  Brook  fued  a  Writ  of  error  without  his  co-executor  y.  S.  to  reverfe 

principal        j|-jg  principal  judgment  in  the  acTtion   of  debt,  and  to  reverfe  tlie 

judgment  ..^  r     1  1         n       •  •    n    ■>  ■       ~  \  ~  11  r     ^  1 

againft  him-  judgment  01  thc  devajtavit  againft  iiuriieifj  and  becaufe  he  alone 
fell' and  his     without  f.  S.  could  not  fue  error  upon  the  principal  judgment, 

t'he  judgment  ^^^^  ^^'"''^  '^  ^'^^°^  ^^^  quafhcd  as  to  that,  and  ftood  good  as  to  the 
in /i/Vf/aaVu  judgment  in  the  fcire  facias  upon  the  devaftavit  againft  himfelf; 
upon  a  dcya  which  Cafe  Holt  chief  juftice  remembred  well.  And  therefore  in 
Wmfel'qualh-  ^^^  principal  cafe  the  writ  of  error  was  •  juaftxed  as  to  the  principal 
ed  in  part,     judgment,  and  was  retained  for  the  rclidue. 

Acourt 
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Acourt  verf.  Swift. 
Pafch.  5  Will.  &  Mar. 

UPON  error  brought  in  like  manner  by  the  bail  upon  a  judg- <^on'''.  37. 
ment  in  B.  R.  in  Ireiand  held  ill.     But  the  court  refufed  ^^''°"'-'^^^' 
to   quaOi   it,    becaufe  the  tranfcript  was  not    returned  and  filed. 
Ex  mot  tone  irCri  Nor  they. 

Brasfield  ve7-f.  Lee. 

IN  trefpafs,  aflault,  battery,  and  falfe  imprifonment,  the  plaintiff  Damages  af- 
declares,  that  the  defendant  afliiulted,  beat,  and  imprifoned  the '"  ''''^  *^'°''"' 
plaintiff,  the  firft  of  OBober  9  Will.  3.  and  detained  him  in  prifon 
for  four  months.  Upon  not  guilty  pleaded,  verdidl  for  the  plain- 
tiff, and  intire  damages  were  given  by  the  jury.  And  now  fer- 
jeant  Darnall  moved  in  arreft  of  judgment,  that  the  declaration 
was  a  declaration  of  Michaelmas  term  ()Will.  3.  and  therefore  the 
damages  being  intire  and  given  for  the  imprifonment  of  four  months 
from  the  firil  oi  OSfober,  it  appears  that  the  damages  were  given  for 
imprifonment  after  the  adion  was  commenced.  And  judgment 
was  arrefted. 


Dobcrteen  verf.  Chancellor. 

Saturday  May  21. 

IN  ajfumpfit  the  defendant  pleads  in  abatement.     And  upon  de-  S.  C.  Canh. 
murrer  refpondes  oufler  was  awarded.     And  then  the  defendant  ^yoj  ,Qg. 
pleads  the  general  iffue.       And  the   nifi  prim    roll  was  prepared,  i^ifiprius  roll 
omitting  the  plea  in  abatement.     And  being  brought  to  the  alfifes,  without  the 
verdidt  was  given  for  the  plaintiff.     And  now  a  motion  was  made  Pj^^^'"  °''^'^" 
to  fet  afide  the  trial,  becaufe  the  plea  in  abatement  was  not  entred  cg^i,,  _^gg. 
in  the  nifi  prius  roll,  and  fo  the  jufticcs  of  affife  had  not  proceeded  Foft.  ;io. 
upon  the  right  record.     And  this  being  referred  to  the  mailer  to  ^  ^^'^-  ^"'♦■ 
examine  it,  he  made  a  report  as  aforefaid.     And  the  verdid:  was 
fct  afide  by  all  the  judges  upon  examination  of  all  the  pradtifers  of 
the  King's  Bench,  and  all  the  prothonotaries  of  the  Common  Pleas, 
what  was  the  pradtice  in  fuch  cafe  ;  who  all  certified,  that  the  con- 
flant  praftice  is  to  have  the  plea  in  abatement  entred  in  the  niji 
prius  roll. 

4  P  Canter 
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Canter  ve?-f.  Shepheard. 

«.  c.  5  Mod.  |N  trover  and  converfion  for  a  goldfrnith's  note  of  loo/.  upon 
balk    o         -■■   ^^^  general  iffue  pleaded,  upon  evidence  at  the  trial,  the  cafe  ap- 
Property.       pcared  to  be  thus.     Canter    had  a  note    for    loo/,  oi  Shepheard^ 
6  Mod.  '6.    which  Canter  carried  to  Shepheard,  and  delivered  it  to  him,  to   re- 
zSaik.  442.  ceive  the   100/.      At  the  fame    time  Mr.  Dale  brought  80/.  to 
3  ^^^Jj  ^1^'    Shepheard,  to  pay  to  him.     Shepheard  prayed  Canter  to  count  x\\q. 
Molloylib.  2.  80/.  and  receive   it  as  part  of  payment,  while  Shepheard  counted 
cap.  10,         20/.  out  of  another  bag.     C^?;/^;- counted  50/.  out  of  the  80/.  and 
■drew  a  bag  out  of  his  pocket,  and  put  the  50/.  into  the  bag,  and 
laid  the  bag  with  the  50/.  in  it  upon  the  counter  by   him,  and 
proceeded  to  count  the  refidue,  during  which  J.  S.  took   up  the 
bag,  and  ran  away  with  it;    upon  which  Canter  fuppofing,  that 
this  was  not  any  payment  to  him,    becaufe  the  money  was  not 
carried  out  of  the  fliop,   and  becaufe  it  was  liable  to  be  counted 
again  by  Shepheard,  refufed  to  take  the  other  50  /.    and   brouglit 
trover  for  the  note  of  100/.     The  matter  appearing  thus  upon  the 
evidence,  it  was  referved  as  a  point  by  the  lord  chief  juflicc  Hok, 
before  whom  the  caufe  was  tried;  and  it  was  moved  in  B.  R.  and 
argued  by  counfel.     After  which  all  the  judges  were  of  opinion, 
that  the  plaintiff  Canter  ought  to  bear  this  lofs  of  the  50  /.  becaufe 
the  putting  the  50  /.  into  his  own  bag  was  an  appropriation  of  the 
money  to  himfelf ;  and  the  plaintiff  might  have  brought  detinue  for 
the  50  /.  in  the  bag.     And  therefore  the  verdid  was  for  the  plain- 
tiff for   50/.    only,    and  judgment    accordingly.      Note,  per  Holt 
chief  juftice,  at  the  trial  the  opinion  of  the  jury  was  againfl  tlie  de- 
fendant for  the  whole  1 00  /.  conceiving  that  this  was  no  payment  in 
the  way  of  trade ;  and  therefore   they  were  ready  to  give  a  verdid: 
for  the  plaintiff  for  the  100  A  if  the  chief  juflice  had  not  been  diiTa- 
tisfied  with  it. 


€.  c.  Carth.  gjj.  Richard  Leving  verf.  Lady  Calverl j. 

5  Mod.  405. 

VidezSaund.  fivj  ^n  adlion  of  covenant  the  plaintiff  declares  upon  an  indenture 
"03!  4^!       1    niade  in  the  county  palatine  of  C/vj/?«-,  whereby  houfes  in  the 

1  Saund.  8,  city  of  Chcjler  were  demifed  to  the  defendant ;  and  the  breach  af- 
229,  247.  figned  was,  in  not  repairing  the  houfes.  The  defendant  pleads, 
brverdia  ^^^'^'^  ^^  repaired  the  houfes  in  the  city  of  Chejler.  And  ifllie  tliere- 
tho'in  a  wrong  upon  being  joined,  the  record  was  fent  by  mittimus  to  the  chief 
county >y  \w'^\izt  o'i  ChcRcr ,  and  it  was  tried  in  the  county  at  large.  And  af- 
2.  cap.  8.       tcr  verdidl  for  the  plaintiff  it  was  moved  by  Sir  Bartholomeio  Shower^ 

2  Mod.  23.    that  this  was  a  mif-trial;  and  being  iii  a  wrong  county,  it  was  not 

Sharplcy, 
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aided  by  16  C  77  Car.  2.  cap.  8,     But  the  record. fliould  have  been 
fent  by  mittivnis  to  the  chamberlain  of  CheJltT,  and  he  Hiould  have 
fent  it  by  fnittimm  to  the  mayor  of  Chejler,  and  fo  the  trial  Hiould 
have  been  in  the  city.     But  Mr.  CbcJJjyre  e  contra  argued,  that  this 
was  aided  by  the  ib  &  ij  Car  2.     And  for  authority  he  cited  the 
cafe  of  Craft  v.  Boyte.     i    Sauiid.  246.  and  a  cafe  between  y^-wJewv-Eriggi, 
and  Briggs  adjudged  fince  the  revolution^    where  an  aftion  was  5^^*'- 394- 
brought  for  an  efcape  againft  the  warden  of  the  Fleet  in  Middle- M3t.K01.y6i. 
fex ;   the  defendant  pleaded  a  recaption   of  the   prifoner  by  izt{h^-^-  Kent  v. 
purfuit  in  Surrey ;  and  iflue  being  joined  upon  this,  it  was  tried  by  t'\^f-fi*'^.  Mar. 
a  jury  of  Middle  fex  ;  and  verdidl  for  the  plaintiff  j  and  it  was  ad- Rot.  326. 
judged  by  three  judges  againft  the  opinion  of  Ho/t  chief  juftice,  that 
this  was  aided  by  the  ftatute ;  and  afterwards  error  was   brought 
upon  this  judgment  in  tlie  Exchequer  chamber,  and  this  mif-trial 
afligned  for  error  ;  and  all  the  judges,   except  Trel>y  chief  juftice  of 
the   Common  Pleas,  Powell,  and  Lechmere,  were  of  opinion  to  af- 
firm  the  judgment,   and  the  judgment  was  affirmed  ;    and  after- 
wards Treby  chief  juftice  declared  in  the  Common  Pleas,  that  he 
would  fubmit  to  the  opinion  of  liis  brothers ;  and  therefore  though 
this  conftrudlion  were  very  difficult  to  be  maintained,  if  it  were  res 
integra,    yet  fince  thefe   authorities,    and   others   which   he   cited, 
were  fo,  he  defired  that  the  plaintiff"  might  have  his  judgment. 
And  afterwards  Holt  chief  juftice  fiid,  that  he  would  conform  to 
fo  many  authorities,  though  he  believed  they  could  not  be  main- 
tained by  reafon.     For  (by  him)  the  intent  of  tlie  ftatute  was  ac- 
•cording  to  the  diftindion  in  Saunden  246.     But  in  refpedl  to  the  T.  Jones  «z. 
multitude  of  cafes  he  complied.     And  judgment  bv  the  whole  court  3  ^^^-  ^S+* 
was  given  for  the  plaintiffs     3  L^y.  394.  Hu/Jt's  ca.{c. 

Silly  verf.  Dallj. 
Intr.  HiL  9  rF/'/I.  3.     B.  R.      Rot.  747. 

REplevin.     The  defendant  made  conufance  as  bailiff"  to  Job}:  s.  C.  Cmh. 
i"reaceagle,  and  laid,  that  the  31  July  1645  Jobn  Treaceagle  ^"^^ 
grandfather  to  John  Treaceagle  aforefaid  was  poflciTed  of  and  in  one  s.C.izUoi. 
nicfuage,  zfc.  pro  quodam  termino  quingcntoru7n  afinorum  contputan-  190,  i. 
^orum  a  tricefimo  die  Julii  anno  iHo  ;  and  that  he  being  fo  poflelTed,  ^  ^°^-  ^^^' 
the  faid  3xft  day  of  July  made  a  leafe  of  the  faid  mefuage  for  the 
term  of  499  years,  three  quarters  of  a  year,  two  months,  and  three 
weeks,   to  Jobi  Carter  and  Ricbard  Carter,    their  executors  and 
adminiftrators,  rendring  rent ;  that  "jobn  Treaceagle  made  his  will, 
and  °j.  N.  his  executor,  and  died ;  that  J.  AL  made  his  will,  and 
Jobn  Treaccagle  (to  whom  the  defendant  is  bailiff")  executor  j  and 
for  rent  arrear  the  defendant  avows  the  taking  of  the  cattle,  being 

upon 


J) 


3^ 


Ealier  1  erm  lo  Will 


Saunders  v. 
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upon  the  pTemifTes,  as  a  diftrefs,  (fc.  The  plaintiff  demurs.  And 
Mr.  Carthcw  for  the  plaintiff"  argued,  that  the  conufance  is  ill,  be- 
caufe  the  commencement  of  this  term  is  not  fhewn,  viz.  out  of 
what  eftate  it  was  derived  ;  for  when  a  particular  eftate  is  pleaded 
in  a  plea,  avowry,  or  replication,  the  commencement  of  it  ought 
to  be  fhewn.  Co.  Li.  303.  b.  Mar.  i.  2  Edw.  4.  11.  9.  Cro.  Car. 
571.  Sca-vage  v.  Haivkim.  Teh.  i^j.  Witham  v.  Barker,  and 
LangFord  v.  i"  ^  cafe  between  Langford  and  IVcbbcr,  intr.  Hil.  2  Gf  3  Jac.  2. 
Webber,  B.  R.  Rot.  965.  in  trcfpafs  for  cattle  taken,  the  defendant  pleaded, 
3  Mod.  132.  jj^^j  ]^g  ^^5  pofTefTed  of  a  clofe  for  a  term  of  years,  and  took  the 
cattle  there  damage  feafant ;  the  plaintiff"  demurred  generally ;  and 
it  was  adjudged  for  him,  becaufe  no  iffue  could  be  taken  upon  the 
pojfcjfionatin  ;  which  is  a  cafe  in  point.  So  in  a  cafe  between  Saim- 
dcrs  and  Htify,  intr.  Trin.  8  TVill.  3.  C.  B.  Rot.  466.  Reple- 
vin ;  the  defendant  avowed,  that  he  at  the  time  of  the  taking  of 
the  cattle  Ji'i/ilusjmt  et  adhnc  feijltus  exijlit  of  the  place  where,  ^c. 
and  that  he  took  the  cattle  there  damage  feafant,  ^c.  The  plaintiff" 
demurred  fpecially,  becaufe  it  was  not  faid,  of  what  eftate  he  was 
feifed;  and  (by  him)  the  opinion  of  the  court  was,  that  the  avow- 
ry for  this  reafon  was  ill ;  and  therefore  the  avowant  paid  cofts,  and 
amended ;  he  was  counfel  in  the  cafe. 

Note,  I  was  prefent  in  court  in  the  Common  Pleas  Mich.  8  Will. 
3.  1696,  when  the  cafe  oi  Saunders  v.  HuJJey  was  argued  j  and 
the  cafe  was  thus ;  Saunders  brought  replevin  for  a  taking  of  the 
plaintiff"'s  cattle  by  the  defendant  in  a  place  called  Eafljield  in  S. 
The  defendant  avowed,  that  he  at  the  time  of  the  taking  feifitus 
fiiit  et  adhiic  feifitus  exijlit  de  tribus  acris  terrae  in  Eajtjield  in  quo 
the  taking  is  fuppofed  to  have  been  made,  and  that  he  took  them 
there  damage  feafant.  The  plaintiff"  demurred  fpecially,  and  fhew- 
ed  for  caufe,  that  the  avowant  had  not  fliewn  of  what  eftate  he 
was  feifed.  And  ferjeant  Gould  for  the  plaintiff  took  exception  to 
the  avowry,  that  it  did  not  anfwer  the  plaintiff''s  declaration ;  for 
the  plaintiff"  declared  of  a  taking  in  Eajijield,  which  extends  to  all 
the  place  called  Eajijield,  but  the  avowry  was  of  a  taking  in  three 
acres  in  Eaftfield;  fo  that  the  defendant  (it  may  be)  took  the 
cattle  in  a  part  of  Eafljield  not  parcel  of  the  three  acres,  which  the 
defendant  could  not  juftify.  But  the  defendant  fhould  have  faid, 
that  the  locus  in  quo,  &c.  continet  tres  acras,  and  then  have  fliewn 
his  feifm  of  them,  ^-c.  And  he  cited  a  cafe  between  Bradburne 
and  Keneda,  i?itr.  Mich.  4  Jac.  2.  B.  R.  Rot.  640,  and  adjudged 
,  jH?7.  2  Will.  &  Mar.  which  was  a  cafe  in  point;  and  there  the 
court  held  it  well  enough  upon  a  general  demurrer,  but  that  upon 
a  fpecial  demurrer  it  had  been  ill.  Sed  non  allocatur.  For  per 
curiam  perhaps  the  very  fpot  of  ground,  where  the  taking  was 
had  no  name,  and  therefore  it  was  fufficient  for  the  plaintiff"  to 
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Hiew  the  name  of  the  whole,  which  in  fadl  was  a  common  field, 
which  he  could  not  diftinguifh  in  parts.     Then   when  the  defen- 
dant iuftifies,  he  juftifies  the  taking  in  the  very  fpot  by  the  num- 
ber of  acres,  and  he  could  not  juflify  it  otherwile  ;  and  therefore 
per  curiam  the  avowry  was  well  enough.     Then  Gc«/^/ King's  fer- f.^.^^^'^'S  °^ 
jeant  took  another  exception  to  the  avowry,  that  the  avowant  had  ^l  |^hat  eibTe. 
faid,  that  he  was  feifed,  but  did  not  lay  of  what  eftate.     Upon 
which  Girdler  ferjeant  argued,  that  the  avowry  was  well  enough 
notwithftanding  that  exception.     Becaufe,    i.  Additio  probat  mvio- 
ritatem,  and  therefore  that  feifin  fliould  be  intended  of  a  fee.     But, 
2.  If  it  {hould  not  be  intended  a  fee,  yet  it  fhould  be  intended  a 
freehold,  for  of  a  lefs  eftate  a  man  could  not  be  fiid  to  be  feifed. 
In  quare  impedit  if  a  man  declares,  quod  fcifttus  fuit  de  manerio,  to 
which   the  advowfon  was   appendant,  it  is  good,    8  Hen.  5.  4.  <^. 
So  in  quo  warranto  the  defendant  fays,  quod  lihcrat.  praediSl.  legi- 
time habuit  et  gravi jus  fuit  ;  and  good,   9  Co,  29.  a.     But  admit 
that  feifitus  fignified  poffefjionatus ;  yet  it  would  be  good,  becaufe 
the  avowant  has  the  prior  pofleflion.     And  therefore  it  was  adjudg- 
ed,  Wright   'verf.  Hardcajlle,    B.   R.    lately,    where    the   plaintifr  Wright  v, 
brought  trefpafs  for  taking  his  cattle,  the  defendant  pleaded,  that  ^gg'2Mod%o. 
he  was  pofTcfled  of  a  market  at  Leadenhall,  and  ought  to  have  toll,  Searle  v.  Bu- 
£?£•.  and  becaufe  the  plaintiff  did  not  pay  the  toll,  he  diftrained  the  "'°"' 
cattle  J  and  there  exception  was  taken  to  the  plea,  that  the  defen- 
dant did  not  (hew  any  title  to  the  market ;  but  becaufe  there  was 
no  title  in  the  plaintiff,   and  a  pofTeilion  in  the  defendant ;    that 
was  held  good  until  a  better  title  was  fliewn,    and  therefore  the 
plaintiff  there  was  barred  of  his  aftion  ;   hat  per  Pcicv// juftice,  the 
cafe  of  Wright  v.  Hardcajile  could  not  be  law,  for  the  difference  is 
of  a  declaration  again  ft  a  wrong  doer,   there  pojfejionatus  is  well 
enough,   but  in  a  plea  in  bar  the  defendant  ought  to  (hew  his  title  ; 
fo  in  replevin  the  avowant  ought  to  make  title,  and  cannot  fiy  fciji- 
tus  fuit,  without  fhevving   the   eftate,  for  it  may  be  fee,  tail,  or 
for  life  ;  but  in  replevin  the  avowant  may  fay  that  he  was  feifed  dc  Owen  51. 
libera  tenemento,  though  that  is  againft  the  common  rules  of  plead-  ^'^"^  '?■•''• 
ing,  yet  becaufe  it  is  a  form  that  has  been  conftantly  ufed,  the  courts 
allow  it ;  but  the  courts  will  not  admit  this  general  way  of  pleading 
to  be  enlarged,  and  therefore  (by  him)  this  fcifUus,  without  more 
faying,    would    be  ill    upon   a  general    demurrer.     But  per  Treby 
chief  juftice  this  pleading  fifitus  without  more  faying  is  but  form, 
for  no  man  can  be  faid  feifed  of  a  lefs  eftate  than  of  a  freehold  ;  and 
therefore  for  the  fame  reafon  that  libcrum  te^iemcntum  is  good  in 
avowry,  for  the  fame  realbn  feifitus  is  good. 

Mr.  Ncrthey  for  the  avowant  argued,  that  the  avowry  was  good, 
becaufe  it  is  in  nature  of  a  declaration,  and  therefore  it  fliall  be  ad- 
mitted into  the  rules  of  declarations.     In  debt  for  rent  the  plaintiff 
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may  declare,  quod  cum  ilk  demijit  to  J.  S.  and  the  intereft  thereof 
came  to  the  defendant,  and  it  is  good.  Indeed  if  the  plaintiff 
fhews  a  title  in  the  declaration,  there  it  is  reafonable  that  the  de- 
fendant make  a  better  title,  to  anfwer  that  of  the  plaintiff;  but 
here  the  plaintiff  makes  no  title  but  to  the  goods,  and  therefore  the 
title  need  not  to  be  fo  precifely  (hewn.  And  i  Jones  453.  gives 
the  reafon  of  the  judgment  in  the  cafe  of  Scavage  v.  Hawkins^  be- 
caufe  the  land  was  not  in  demand,  which  will  be  an  authority  here, 
for  no  title  is  made  to  the  place  where,  &c.  And  he  cited  a  cafe 
in  point  between  PaJJAey  and  Seymour,  2  Jac.  2.  B.  R.  where  in 
replevin  the  defendant  avowed,  that  he  was  poffeffed  of  an  inn  called 
The  bull  and  mouth  for  the  term  of  91  years  to  commence  in  the 
year  1666,  and  that  in  the  year  1683  he  demifed  it  to  Kingdom 
rendring  rent,  and  for  rent  arear  he  avowed  the  taking  ai  the 
plaintiff's  goods  being  upon  the  premifTes,  and  judgment  there  was 
given  for  the  avowant.  But  by  the  whole  court  in  this  cafe  judg- 
ment was  given  for  the  plaintiff.  For  per  curiam  an  avowry  differs 
from  a  declaration;  for  in  debt  for  rent,  (sc.  one  plea  will  anfwer 
the  whole  declaration,  viz.  tiil  debet,  but  in  avowry  no  fingle  plea 
will  go  to  the  whole,  for  the  avowry  muft  be  traverfed,  but  no 
traverfe  can  he  taken  to  the  poffcfTion  of  the  term.  Befides,  that 
it  is  an  eftablifhed  rule,  that  the  commencement  of  all  particular 
ellates  ought  to  be  fhewn  in  pleas,  avowries,  &c.  But  where  the 
adlion  is  brought  upon  privity  of  contrad',  there  it  is  not  material 
to  fliew  the  commencement.  If  a  teflator  makes  an  under-leafe 
rendring  rent,  and  dies;  the  executor  may  bring  an  adion,  and 
fay,  that  the  teftator  was  poifefTed,  &c.  and  well.  So  the  cafe  of 
Cro.  Car.  571.  Scavage  v.  Haivkim  was  well  enough.  But  per  Holt 
chief  juflice  it  is  a  queftion,  if  the  iffue  in  the  lafl:  cafe  had  brought 
an  aftion  againft  the  alfignee  of  the  term,  whether  he  ought  not 
to  have  fhewn  the  commencement  of  the  eflate  tail.  And  per  Holt 
chief  juftice  the  cafe  in  Teh.  147.  was  a  hard  cafe,  becaufe  the 
plaintiff  in  his  replication  had  confeffed  and  avoided  the  defendant's 
plea.  And  all  the  court  denied  the  cafe  of  PajNey  v.  Seymour  to 
be  law.  And  judgment  was  entered  for  the  plaintiff.  Note,  Car- 
thew  faid,  that  Wright  chief  juflice,  Hollovcay  and  AUibon  juflices  in 
£.  R.  declared,  when  they  gave  judgment  in  the  cafe  of  Pajloley  v. 
Seymour,  that  they  did  not  underfland  pleading.  And  Rokeby  ju- 
flice made  the  fame  declaration  in  the  refolution  of  this  cafe.  Note, 
A  like  judgment  was  given  this  term  between  Challoner  v.  Clayton. 
Mr.  Hil  9  Will  3.  B.  R.  Rot.  408.     See  10  Hen.  7,  8. 
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Cromwell  I'erf.  Grumfden. 

THE  plaintiff  brought  debt  upon  a  bond  againft  the  defen- S;C.  ;  Mod. 
dant  as  executor  to  U?-hii-in,  in  which  the  plaintiff  declared,  Saik  462. 
that   Vrlin  alias  Urlivm  the  defendant's  teftator  bound   himrdf  to  Bond,  xvhat 
the  plaintiff  in  the  fum  of  40/,  by  bond  (which  he  produces  in  g"0''^ 
court)  cujiis  datits  eft  i  '^uUi  anno  domini  1674,  ^c.     The  defen- ^°^  ■'^j'"'^  ^^^'• 
dant  pleads,  quod  non  cji  facliim  of  the  teftator.     And  iffue  being  Hob.  249.  ' 
ioined  thereupon,    the  jury  find  a  fpecial   verdicfl ;    they  find  the 
bond   in  haec  "verba,    which    was,    noverint  iiniverfi  per  praefentes 
nos  JJrlin  et  his  v/ife  teiteri  et  fr miter  obligari  to 

Cromwell  in  prae  Mid  viginti  in  quadram  libris  bonne  et  legalis  mo- 
netae, &c.  dat.    I  Julii  anno    regni  Caroli  fccundi  milleftmo  fexcen- 
tejimo  feptuagejtnto  quarto;  and  the  condition  of  this  bond  was  for 
payment  of  20/.  and  that  it  was  figned  and  fealed  by  the  huftand 
and  wife,  and  fubfcribed  by  the  name  of  Urhcin;  et  fi  Juper  tot  am 
tnateriam  the  court  ftiould  adjudge  this  the  deed  of  the  teftator,  they 
find  that  the  defendant  detains  the  debt ;  which  was  an  ill  conclu-  Verdia  ill 
fion,  for  the  point  in  iffue  was,  faBuni  or    non;  but  liberty  was^°"'^" 
given  to  amend  the  conclufion  without  payment  of  cofts  after  the 
fpecial  verdift  had  been  argued  at  the  bar.     And  after  feveral  argu- 
ments at  the  bar  Holt  chief  juftice  this  term  delivered  the  opinion  of 
the  court,  and  faid,  that  though   this  was  a  very  infenfible  obli- 
gation, yet  fince  the  intent  of  the  parties  appeared  plainly,  that  it 
fhould  be  a  fecurity  for  20  /.  by  the  penalty  of  40  /.  the  judges 
were  therefore  unanimoufly  of  opinion,  to  give  judgment  for  the 
plaintiff.     And  as  to  the  firft  objedion,  that  the  teftator  was  not 
bound  in  any  fum  certain,    to  that  he  anfwered,    that  as  to  the 
words   [/«  quadram^    if  they  were   alone,    they  would  be    infen- 
liblc ;  but  lince  they   fignify  fomething  of  four,  and  the  condition 
is  for  payment  of  20  /.  that  ftiews  that  quadram  was  put  for  qua-  S«  •=  Cro. 
draginta.     And  there  are  cafes  as  ftrong ;  quamqucgenta  for  quin-  cUgory  v. 
gentis.  Hob.  119.  quantogint.  icx  quinquaginta,  good.     But  he  liiid,  Wikcs. 
that  he  could  not  agree  the  cafe  in  Hob.  19.  where  ociigent.  is  ad- 
judged oEloginta  ;  for  the  gent,  fignifies  always  centum.     And  more- 
over the  cafe  there  cannot  be  law,  becaufc  cofts  are  given  to  the 
defendant.      And  the  words  prae  mid  viginti  are    infenfible,    and 
therefore   the   fenfe  being  complete  without  them,    they  fliall  be 
rejedled. 

2.  It  was  argued  in  this  cafe  by  the  defendant's  counfcl,  that  Variance. 
the  plaintiff"  by  the  cujus  datns  in  his  declaration  has  confined  him- 
felf  to  the  very  date  of  which  he  has  declared,    becaufe  it  is  the 
very  defcription  of  the  bond  j  and  therefore  a  bond  of  another  date 
:  ..  I  cannot 
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cannot  be  intended  to  be  the  fame  bond  with  that  upon  which  he 
declares,  nor  could  the  plaintiff  give  any  fuch  in  evidence  in  this 
aftion  by   reafon  of  the  variance.     And  therefore  it  is  the   fame 
thing,  as  if  he  had  faid  gerens  datiwi,  which   doubtlefs  had  been 
Bond  with     fatal.     Where  a  bond   has  no  date,    or   an   impoflible   date,  the 
none  or  an     plaintiff  may  declare  that  the  defendant  bound  himfelf  fuch  a  day, 
date.  jor  the  day  is  not  material,  but  is  only  mentioned,  becaufe  fonie 

Poiiibie  date,  time  muft  be  laid  in  the  declaration.     If  a  bond  has  a  poflible  date, 
and  a  man  declares  of  another  date,  it  is  ill,  though  he  does  not 
apply  fo  particularly  to  the  date  of  the  bond,  as  by  ciijus  datus,  or 
Delivery  va-  gcrens  datum.     If  a  man   declares  upon  a  bond  dated  i  May^  and 
ries  hora  the  j^  f^f]-  jj  ^,^g  delivered  I  ^^june  following,  it  is  ill ;  becaufe  upon  a 
general  declaration  it  (hall  be  intended  to   be  delivered  upon  the 
fame  day  that  it  bears  date,  and  therefore  the  declaration  ought  to 
have  mentioned,  that  it  was  firfl  delivered  primo  'Junii.     But  if  a 
bond  bears  date  fubfequent  to  the  delivery,  then  a  man  cannot  fay 
in  his  declaration,  that  it   was  primo  deliberatiim  fuch  a  day,  be- 
Ertoppel.       caufe  he  is  eftopped  by  the  bond  to  fay,  that  it  was  delivered  before 
■it  was  dated.     If  a  man  declares  upon  a  deed,  cnjm  datus  ejl  primo 
'■'  ,   '         Maii,  and    that  it   was  p7-imo   deliberatiim  primo  Junii    after ;  he 
may  give  the  bond  in  evidence,  though  delivered  at  another  dayj 
but  contra,  if  it  bears  another  date.     If  a   man  declares  upon  a 
bond  made  fuch  a  day,  and  upon  oyer  it  bears  date  of  a  precedent 
■  date  3  yet  it  is  well  enough,  becaufe  the  declaration  does  not  men- 
tion  the    date,   but  the  making.       But  if  a    deed  recites  another 
Recital.         deed,  and  mifrecites  the  date  of  the  former  deed,  it  is  fatal.     But 
notwithftanding  this  objedion  Hclt  chief  juftice  delivered  the  opi- 
nion of  the  court,  that  judgment   ought    to   be   for  the   plaintiff. 
For  (by  him)  the  date  is  an  impofiible  date ;  and  then  the  plaintiff 
might  have  averred  it  to  be  made  when  he  pleafed.     And  though 
by  the  profert  in  curia  he  has  confined  himfelf  to  a  date,  yet  the 
ciijm  dattts  fnall    be  intended  of  the  delivery.     But  if  it  had  been 
gerens  dati'jn,  there  could  not  have  been  room  for  fuch  an  intend- 
ment, and  therefore    it   had    been    ill.      But  now    it   feems   well 
enough,   and  is   no  more   nonfenlical  than  the  cafe  in  Telv.  193. 
And  judgment  was  given  for  the  plaintiff. 

Tiiomee  verf.  Lloyd. 


3.  C.  I  Salk, 

194. 

Privilece 


jNdcbitatus  ajfumpjit.  The  defendant  'venit  et  dicit,  that  he  is  an 
■■  of^cer  of  the  Exxhequer,  and  pleads  privilege.  The  plaintiff 
- ''^  V  u  demurs.  And  exception  was  taken  to  the  plea,  becaufe  he  pleads 
^82.  ^"is  privilege   by  writ,  but   not  under  feal  of  the  court.     Sed  non 

s. Q.  \2l.loi.  alkcatur.  For  per  Hclt  chief  juftice,  if  a  man  pleads  privilege, 
^tUoA.  88.  ^"*^  ^^  ^^^  '^"^^  °^  pleading  he  produces  a  writ  teftifying  that  he  is 
Pcjh-joz.  an 
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an  officer,  the  plaintiff  cannot  deny  the  privilege.     But  if  he  pleads  See  Pcji.  992. 
it  without  a  writ,  the  plaintiff  may  deny  it,  but  the  plea  is  good 
without  Hiewing  the  writ.     A  fccond  exception  was,  that  it  is  not 
faid,  that  the  court  ought  not  to  have  conufance,  in  the  beginning  Flea  to  the 
of  the  plea,  but  he  fays  it  in  the  end  of  the  plea.     Scd  non  alloca-  j""fJi<^ion. 
tiir.     For  per  curiam  the  conclufion  makes  the  plea.     For  if  a  Conciufion 
man  begins  in  bar,   and  concludes  in  abatement,  it  is  a  plea  in  ^^^^  "** 
abatement.     RaJi.Entr.  \y^,  472,  3.     Old  book  of  Ent.  6z.  b.  iz^.^^^' 
Thompf.  Entr.  3,  4,      And  therefore  judgment  was  given  for  the 
defendant.      And   afterwards   in   Trinity  term  motion   was  made, 
that  the  defendant  fhould  have  cofls  upon  the  new  ad.     But  it  was  8&9Will.3. 
denied,  becaufe  the  plaintiff  could  not  have  had  cofls  before  final  *^^' p''=^*"""S 

.     ,         '  .-,.,'  til  •  1-       I  •  vexatiousluiis. 

judgment,  if  the  judgment  had  been  given  for  him. 

Cox  verf.  Copping. 

EJedtment  for  a  houfe  by  the  impropriator  againfl:  the  church-  S.  c.  5  Mod. 
wardens  of  the  parifh   of  Aldgate.     Eyre   for  the  plaintiff  395- 
moved,  that  he  might  have  a  rule  to  fee  the  parifh  books,  upon  Copy  of  p»- 
fuggeflion  that  they  would  make  the  title  appear,  and  that  they  " 
were  common  books  belonging  to  all  the  parifh ;  and  that  it  did 
not  differ  from  the  cafes,  where  a  rule  is  granted,  for  the  defen- 
dant to  fee  court-rolls,  and  the  books  of  a  corporation.     But  de- 
nied per  curiam.      For  where  the  parfon  claims  a  diflindl  intereft 
from  that  of  the  parifh,  it  is  not  reafonable,  to  compel  the  parifli, 
to  difcover  their  title,  by  fhewing  the  books,  which  are  kept  only 
for  their  own  ufe.      But  the  title  of  the  copyholder  depends  upon 
the  court-rolls.     So  of  corporation  books,   which  differ  from  the 
prefent  cafe. 

Rex  verf.  Morris.  ^^g." 

5  Mod.  4.02, 

A  Quaker  fued  a  mandamus  directed  to  the  mayor  and  biirgeffes  '  ^■.*^'-  9'- 
of  the  city  of  Lincoln  in  the  county  of  Lincoln^  to  command  L.'Vi.'ioy. 
them  to  admit  him  ad  locum  ct  officium  of  a  freeman  of  the  faid  2  Jo.  52. 
city,  having  ferved  icvtn  years  apprenticefliip.     They  return,  that  3 '^°'*- 333- 
he  refufed  to  take  the  oaths  of  ofiice.     And  the  court  after  argu-  if  a  quaker 
ment  at  the  bar  was  of  opinion,   that  he  might  take  the  folemn  fe^'c-  a"  ap- 
affirmation  inflead  of  the  oaths  by  the  ad  of  7  6^  8  Will.  3.  and  ^;'""fj„ 
that  this  freedom  could  not  be  taken  within  the  words  of  the  ex-  a  corporation, 
ception  in  the  fame  ait,  viz.  to  be  a  place  of  profit  in  the  govern-  ^^  °"g*^'  '° 
ment ;  though  the  return  fhews,  that  every  freeman  has  a  right  to  j^^^^  „p„n 
give  a  vote  for  eleding  members  to  fcrvc  in   parliament,    and  to  making  his 
have  common  for  certain  cattle.     But  the  mandamus  was  quallied,  '°'^!""  ."^'"■j 

,  r      •  I  c-jr,  r      1  •  /-    -r  •         i      •  i        nation  inltead 

becaufe  it  was  to  the  mayor,    &c.   of  the  city  01  Lincoln  in  the  of  the  oaths  of 
county  of  Lincoln,  whereas  it  fliould  have  been,   in  the  county  of  office. 

4  R  the  ^J""'^"'^'".  ^ 

how  direcled. 
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the  city  of  Lincoln.  But  Holt  chief  juftice  was  of  opinion,  that 
the  writ  fliould  have  been,  to  admit  him  ad  privilegium  of  a  free- 
.man,  and  not  locutn  et  cfficiiun. 


s.  c.  carth.  AtkinTon.  verf.  Corni{li. 

446.  -' 

5  Mod.  395. 

3  Danv.  Ab.   '— |-^HE  plaintiff  brings  an  adion  as  adminiftrator  to  J.  S.  durante 
c'f-'^r^^'u       I       mmoritate  of  A.  B.  and  C.  adminiftrators  of  7.  S.  cum  te- 

b  C  Comb.        *  ..,.,  •-'     ^ 

475.  flaviento  anmxo;  and  he  avers,  that  A.  is  within  the  age  of  21  years. 

I  Salk.39,2g.  'pjjg  defendant  pleads,  that  A.  is  of  the  full  age  of  21  years.  The 
^^04!'^^°  plaintiff  tenders  iffue.  And  the  defendant  demurs.  And  it  was 
izMod,  501.  objeded,  that  judgment  ought  to  be  given  for  the  defendant;  for 
Coaiynsii2,  jf^  ^g  of  17  years,  the  adminiftration  granted  during  his  mino- 
]>»/.' 667.'  rity  ceafes.  And  therefore  the  plaintiff  could  not  have  an  adion 
Ceafin  of  ^^^^''-  -^"-^^  P^^  ^°^^  ^^'^^  jufticc,  the  difference  is  thus :  If  admi- 
adminiilration  niftration  ht  gX'i.nt.tA  durante  mimritatc  of  an  executor,  the  admi- 
<;raiued  A;-  niftration  ceafes  when  the  executor  attains  the  age  of  17  years  ;  but 
7atl  '""""''  ^f  adminiftration  be  granted  durante  viinoritate  of  a  man  who  is  not 
executor,  but  only  adminiftrator,  the  adminiftration  does  not  ceafe 
until  the  adminiftrator  comes  to  the  age  of  21  years.  And  there- 
Thomas  V.  fore  ill  this  cafe  judgment  for  the  plaintiff.  Between  Thomas  and 
Freak,  Saik.  p^,^^j^^  p  ^^  ///^y/.  3.  B.  R.  it  was  adjudged  accordingly,  that  the 
■'  '  adminiftration  durante  viinoritate  of  an  adminiftrator  does  not  ceafe 

until  the  adminiftrator  comes  to  the  age  of  21  years;  where  the 
plaintiff  brought  his  adion  as  adminiftrator  during  the  minority  of 
an  adminiftrator,  and  averred,  that  he  was  under  the  age  of  21 
years,  viz.  of  18.  And  upon  demurrer  to  the  declaration,  judg- 
ement for  the  plaintiff. 


"Bonner  vsrf.  Flail. 
Intr.  9  /"/^7/.  3.     B.  R.     Rot.  558. 


e- 


S.  C.  Carth.    "s  ]\j  indebitatus  ajfmnpfit  the  defendant  pleads  another  adlon  d 
t'^',  1    pending:  in  curia  noilra  de  C.  B.  for  the  fame  caufe  ;   and  he 

Another  ac-     ■*    r  o_  -^      _,,         ,   .      .„         ,.  ,  ,         ' 

tion  depend-    pleads  this  HI  abatement.     The  plaintitt  rephes,  that  there  was  not 
'^^S-  any  action  depending  for  the  fame  caufe  ;  and  therefore  petit  Judi- 

cium de  debito  et  damnis.     The  defendant  demurs.     The  plaintiff 
joins,  and  concludes  rightly.      And  it  was  admitted,   that  the  plea 
was  ill  ;  hecaufe  he  pleads  a  caufe  depending  in  his  court  of  C.  B. 
and  for  other  reafons.     But  then  Mr.  fVard  moved,  that  there  vi^as 
BilTev.  Hsr-  a  difcontinuance ;    and  for  that  he  cited  a  cafe  between  Ei/fe  and 
co.rt,  I  Saik.  jj^.,,^^,^,.f^  adjudged  Hil.   i  Will.  Gf  Mar.  B.  R.   where  indebitatus 
4'jviod,  2§i.  ajjumpfit  was  brought  for  400/,  the  defendant  pleaded  in  abatement, 

that 
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ilut  the  plainriff  was  convicl  of  felony;  the  plaintiff  replied  a  par-  -J>ow.  15,-. 
den,  et  petit  iudicium  de  debito  ct  datimis  ;  the  defendant  demurred  ;  n^a'^c  V''°* 
and  the  plaintiff  joined,  and  concluded  rightly  ;  and  it  was  adjudged,  663.  b.  081. 
that  the  plaintiff  by  his  prayer  of  judgment  of  his  debt  and  damages 
in  his  replication  had  difcontinued  the  whole.     But  Mr.  Broderick 
argued,   that  the  demurrer  would  govern  the  cafe ;   and  therefore  Demurrer  go- 
fince  that  concluded  in  abatement,   it  is  good.      And  for  that  he  *'='"  ^""^ <=-'«• 
cited  M)5r   692.  Onley  v.  Fofitkroy.      Co.  E?itr.   158.     Diej-  227. 
I  Anderf.  T^o.     27'/^;.  5.  138.     Alien  ij.   Shahner.  v.  SlmgPy.     But 
::per  Holt  chief  juftice,    this  cafe  differs  from  the  cafe  of  Bijfe  v.  Difcontku- 
■•Har courts  for  there  the  plea  was  good  ;  and  then  when  the  plaintiff  ^"*^^' 
replied  new  matter  to  maintain  his  writ,  then  he  fliould  have  made 
his  conclufion  accordingly.      But  where  the  plaintiff  traverfes  the  Condufion  to 
defendant's  plea  in  his  replication,  and  offers  an  iffue,  he  may  prav  ' r"^*''',"^''""" 

.      ,  ,*      r  7  ■  ;  •        1  r      •  r    ■      1  ■     i  J    t      }   afcer   pica  in 

ludgment  de  dmto  et  damnis,    becaule  ir  it  be  tried,    peremptory  abatement, 
judgment  ought  to  be  given.      But  in  this  cafe  the  firft  fault  is  in  ^'^  2  Ventr. 
the  defendant,   for  the  plea  is  ill.     And  therefore  judgment  was  '''^' 
given,  quod  rejpoudeat  ulterius. 

Fetter  vrrf.  Beal. 

S Fecial  aftion  of  trefpafs  and  battery  for  a  battery  committed  by  ,",.  ' 
the  defendant  upon  the  plaintiff,  and  breaking  his  fkull.     The  S.C.izMod. 
plaintiff  declares  of  the  battery,  &c.  and  that  he  brought  an  action  pl^'g  ^ 
for  it  againft  the  defendant,  and  recovered   1 1  /.  and  no  more  ;  and 
that  after  that  recovery  part  of  his  fkull  by  reafon  of  the  faid  battery  on^c'^^/aion'" 
came  out  of  his  head,  per  quod,  &c.   The  defendant  pleaded  the  where  a  bar 
faid  recovery  in  bar.     Upon  which  the  plaintiff  demurred.     And  '"  ^"o''>"- 
Shower  for  the  plaintiff  argued,  that  this  adlion  differed  from  the 
nature  of  the  former,  and  therefore  would  well  lie,  notwithftand- 
ing  the  recovery  in  the  other ;  becaufe  the  recovery   in  the  former 
adlion  was  only  for  the   bruife  and  battery,    but  here   there  is  a 
maihem  by  the  lofs  of  the  flcull.     As  if  a  man  brings  an  adfion 
againft  another  for  taking  and  detaining  of  goods  for  two  months, 
and  afterwards  he  brings  another  adtion  for  taking  and  detaining  for 
two  years  ;  the  recovery  in  the  former  adtion  is  not  pleadable  in  bar  of 
the  fecond.     If  death  enfues  upon  the  battery  of  a  fervant,  this  will 
take  away  the  adtion  per  quod  fervitium  amifit.     A.nd  then  if  a  con- 
fequence  will  take  away  an  adtion,  for  the  fime  reafon  it  will  give 
an  adtion.     If  a  man  brings  an  adtion  for  uncovering  his  houfe,  by 
which  his  goods  were  fpoiled,  and  afterwards  by  reafon  of  the  faid 
uncovering  new  goods  are  fpoiled,  he  fliall  have  a. new  adtion.    ^od 
Holt  yicgavit.     And  per  totam  curiam,  the  jury  in  the  former  adtion 
confidered  the  nature  of  the  wound,  and  gave  damages  for  all  the 
■damages  that  it  had  done  to  the  plaintiff;  and  therefore  a  recovery 

in 
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in  the  faid  adlion  is  good  here.  And  it  is  the  plaintiffs  fault,  for 
if  he  had  not  been  fo  hafty,  he  might  have  been  fatisfied  for  this 
lofs  of  the  fkull  alfo.     Judgment  for  the  defendant,  nift^  Gff.  Fojl, 


S.  C.  e  Salk. 

4+4- 

Joint  mer- 
chants,   the 

■  one  dies,  the 
other   (hall 
have  account 
jgainrtafador 
without  join- 
ing cti  the 
executor. 

Co.  Lit.  172, 

I«2. 

2  Lev.  188, 
.';«. 
Freeiti.  468. 

3  Keb.  798. 

■  Carth:  170, 
.71. 

3  Lev.  290. 


A.?nipe   V. 
Andrews, 
Carth.  170. 


Martin  verf.  Crompe. 

\v\Xi.  Mich.  ^  Will.  1,     B.  R.     Rot.  475. 

IN  account  the  cafe  was  thus :  The  plaintiff  and  A.  being  joint 
merchants,  delivered  goods  to  the  defendant  as  their  fador.  A. 
died  inteftate,  and  adminiftration  of  his  goods,  Gfc.  was  granted  to 
D.  The  plaintiff  brought  account  againft  the  defendant  without 
joining  D.  And  the  defendant  pleaded  this  matter  in  abatement. 
The  plaintiff  demurred.  Sir  Bartholomew  Shower  argued  for  the 
plaintiff,  that  the  plea  was  ill.  For  though  amongft  merchants^ 
the  intereft  did  not  furvive,  yet  the  remedy  would  furvive.  For 
the  books  give  account  to  the  executor  of  the  dead  man  againft  the 
furviving  partner,  which  argues  that  the  remedy  in  law  is  in  the 
furvivor.  Reg.  135.  b.  Fitz.  nat.  bre.  iij.  e.  3  Leon.  264.  If 
a  man  has  a  demand  upon  two  joint  traders,  and  one  of  them  dies, 
he  cannot  fue  the  other  and  the  executor  of  the  deceafed.  It  would 
then  be  difficult  to  enable  the  furvivor  and  the  executor  to  join. 
And  no  inconvenience  will  follow,  if  the  furvivor  fue  alone  and 
recover,  for  he  will  be  accountable  to  the  executor.  The  law  muft 
be  underftood,  that  between  themfelves  there  is  no  furvivorfhip  -, 
but  that  as  to  Grangers  it  is  otherwife.  And  he  cited  Cro.  Ja.  410. 
as  an  appofite  cafe  ;  and  a  cafe  between  Kenipe  and  Andrews^  intr. 
Mich.  2  Will.  &  Mar.  B.  R.  rot.  289,  where  a  furvivor  merchant 
(who  claimed  a  joint  intereft  in  a  {hip  with  another  who  was  dead) 
brought  an  adtion  againft  the  defendant  for  detaining  the  fhip,  and 
the  defendant  pleaded  this  plea  in  bar,  and  judgment  for  the  plaintiff. 
And  it  is  confiflsnt  with  the  rules  of  law,  that  the  one  fhould  have 
the  intereft,  and  the  other  the  remedy.  As  the  heir  of  the  part  of 
the  father  H-jall  enter  for  a  condition  broken,  and  the  heir  of  the  part 
of  the  mother  ftiall  have  the  land.  Co.  Li.  202.  Northev  e  contra 
for  the  defendant  argiied,  that  the  plea  was  good,  for  tenants  in 
common  ought  to  join  in  perfonal  aftions  ;  but  between  joint  mer- 
chants there  is  no  furvivor,  then  the  executor  and  the  furvivor  are 
tenants  in  common,  and  ought  to  join.  He  agreed,  that  it  is  but 
a  plea  in  abatement,  and  therefore  diftinguifliabie  from  the  cafe  of 
Kcnipe  V.  Andrews,  where  it  was  pleaded  in  bar.  And  the  cafes  in 
the  Rfgijler  and  Fitzhcrba't' s  ?intura  brcviiim  zxe  for  him  ;  for  if  the 
right  had  furvived,  the  executor  of  the  dead  trader  could  not  have 
had  account  againft  the  furvivor.  And  2  Cro.  410.  is  for  the  de- 
feddant ;  for  the  objedion  there  L=,  if  it  had  been  brought  for  the 
1  whole 
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whole,  they  ought  to  have  joined,  and  here  it  is  brought  for  the 
whole.  And  he  cited  Moor  i88,  />/.  235.  and  3  KeL  737.  i/!tr. 
Mich.  28  Car.  2.  B.  R.  rot.  546.  as  a  cafe  in  point,  and  3  Kd. 
798.  but  his  own  report  is,  that  the  plaintiff  had  leave  to  difcon- 
tinue.  Holt  chief  juftice.  There  is  here  a  joint  conftituting  of  a 
bailiff",  and  therefore  the  contrad  will  furvive  ;  and  the  bailiff  (liall 
have  an  adion  againft  the  furvivor  for  his  wages.  If  the  bailiff  ^''"fl*  5- 
accounts,  he  fhall  dedudl  his  charges  out  of  the  effefts  of  both  ;  but  '^^^' 
that  which  is  clear  upon  the  account  ftated,  will  belong  to  the  ad- 
miniftrator  and  the  furvivor,  but  the  furvivor  fliall  take  the  whole, 
and  allow  a  moiety  to  the  adminiftrator.  It  would  make  rtrange 
confufion,  that  the  one  fhould  fue  in  his  own  right,  and  the  other 
in  another's  right.  And  of  that  opinion  the  whole  court  feemed 
to  be.  But  quaere,  if  any  judgment  was  given  ?  And  Holt  chief 
juftice  faid  in  this  cafe,  that  if  there  are  two  tenants  in  common 
of  a  reverfion  expedlant  upon  a  leafe  for  years,  upon  which  a  rent 
is  referved,  they  may  join  in  debt  for  the  rent,  or  fever ;  and  the 
one  of  them  may  have  an  adion  for  the  moiety  of  20/.  rent,  but 
not  for  lo/.  and  fo  it  has  been  adjudged.  Afterwards  judgment 
was  given  in  this  cafe  acording  to  the  opinion  aforefaid,  und  upon 
error  brought  in  the  Exchequer-chamber  the  faid  judgment  was 
affirmed. 

Aftiil  verf.  Clerk. 

S.  C.  Lutw. 
1 233. 
P.      10   IF///.    7.         C.   B.  Ro  Abr.  182. 

(Db.)p   ,. 

Eplevin.    The  queftion  was  upon  the  pleading  between  the  carl  Cro.  j't+s. 
of  Nottingham  and  the  corporation  of  Daventrv,  whether  the  3  Salk.  m. 

- -  ■"  -  Di     232. 


duchy  of 


R      - 

King  can  grant  a  fair  within  the  duchy  o'i  Lane  after,  and  out  of  the  f  Lev  ^28 
county  palatine,  under  the  great  feal  oiEngla?id?  And  after  fe- Grant  of  a 
veral  arguments  at  the  bar  it  was  adjudged  Pafch.  10  Will.  3.  C.  B.  ^^"  *^'''^'" 
that  he  well  might;  becaufe  it  is  a  new  royal  franchife  of  a  new /J„,"y/._ 
creation,  and  was  not  at  any  time  an  inheritance  in  the  duke  ofSeejyH.  8. 
Lancnjlcr.     Moor  \bj.  ihc  c;i(Q  oi  Saffron  Waldeu.     Raft.  entr.  1:24..  {f^.'^-     ^ 

■  I-  r      r      A  -'  '   J     T    Jveilvv.   go.  b. 

guarc  tmpcdit,  trefpajs,  635.  ,  ,„n  /,„_ 

^•'oy  53- 

Rex  ve?'f.  SalifbLiry.      B.  R. 

•■» 

IF  a  man  prefers  a  fcandalous  petition  to  the  houfe  of  lords,  or  Libel, 
makes  an  affidavit  containing  fcandal  againft  7-  S-  in  B.  R.  a 
man  cannot  juftify  the  publication  of  this,  but  it  will  be  an  offenfe 
indidable,  becaufe  it  tends  to  the  breach  of  the  peace.  Per  Holt 
chief  juftice.  And  fiich  an  indidment  was  denied  to  be  quaflied, 
upon  a  motion  made  for  quafliing  it. 

4  S  Term, 
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Term  10  Wdl,  3.     C.  B. 

Contra  for-     T  N  an  adion  upon  the  cafe  the  plaintiff  declared,  that  he  diflraifted 
mamjiatut.    y   certain  cocks  of  hay  as  a  diftrefs  for  arrears  of  rent,  in  order  to  , 
fell  them  Jecundinn  kges  et  Jlatuta  regni  Angliae ;  and  that  the  de- 
fendant being  conufant  of  the  premiffcs,  refcued  them,  ^c.     Not 
guilty  pleaded.     Verdift  for  the  plaintiff.     Upon  which  the  plaintiff 
prayed  his   triple  damages   upon  the  flatute  of  2  Will.  &  Mar. 
fef.  I.  cap.  5.     For  though  the  plaintiff  does  not  recite  the  ftatute, 
nor  conclude  contra  jormain  JlatiUi,  yet  it  is  well  enough ;  becaufe 
it  is  a  general  ftatute,  and  the  diJlrefs  is  of  fuch  a  thing  as  was  riot.' 
See  Stat.  4     diftrainable  for  rent  at  common  law ;  and  therefore  fccunduni  tegei 
amendment     <'^  ftatuta  refers  to  this  fbatute  of  Will.  &  Mar.     Scd  non  allocatur. 
of  the  law.     For  ^t'r  curiam  the  plaintiff  does  not  bring  himfelf  within  the  corti- 
pafs  of  the  ftatute ;  for  he  does  not  Ihew  that  the  difb-efs  was  ap-! 
Secundum  leges  ^xz^izA,  wox  cooclude  coutra  formam  Jlatutt.     And  i\\tn  JecundurA^ 
et  jiatuta      j^,^^^  ^^  Jlatuta  is  rather  where  a  thing  is  proper  by  the  common^ 
law,   and  confirmed  by  ftatute.     And  adjudged  accordingly.     jEx' 
relatione  rn'ri  Dalv. 

JoUiffe  verf.  Langflon. 

Attorney  fhaii    4    ]sj  attorney  of  the  Common  Pleas  fued  a  member  of  the  uni- 
xvhen^hrfue^s  l\  verfity  of  Oxford,  \vho  prayed  his  privilege,   which  is,    not 
a  member  of  to  be  fued   in  another  place.     And  per  Powell  juftice,    the  general 
a  univerfity.    .^y^f  jg  ^f  j-j-jg  ftatute  wiU  uot  extend  to  take  away  a  privilege  be- 
fore in  ejfe,   but  will  extend  to  other  perfons.     If  the  ftatute  had 
not  had  any  conftrudion,   unlefs  it  extended  to  perfons  who  had 
privileges   before  ;    then  it  would  take  away  their  privilege.     But 
here  the  ftatute  may  have  another  conftrudion,  and  the  words  of. 
the  ftatute  are  not  in   the  negative.     See  3  Cro.  Harris's  cafe  180., 
And  it  is  a  reafonable  conftrudion  to   fay,   that  the  general  words 
will  take  away  the  general  liberty  which  every  one  hath  to  fue 
where  he  pleafes ;  and  not  take  away  the  fpecial  liberty  that  a  man 
hath  to  fue  in  C.  B.     And  adjudged  accordingly.     See  Litt.  Rep. 
304.     Mr.  Daly. 

Error  upon  ti-.e  Ward  ve?'/.  Bcndall. 

pnncipaljudg- 

hi  .der  the  fu-  CCire  facias  againft  bail.  The  defendant  pleads,  that  no  capias 
ing of i capias*^  iffued  againft  the  principal.  The  plaintiff  replies,  that  a  writ 
in  order  10     ^£  ^     j.  ^^^  ^^^^    ^j^j  therefore  he  could  not  fue  a  ctypias.   &c. 

ch  rge  the  '  *        ' 

bail. 

Fojl.  .259.  J  -pjjg 
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The  defendant  demurs.  And  /tv-  Poivell  juftice,  error  upon  the 
principal  judgment  is  no  bar  to  hinder  the  fuing  of  a  capias^  in 
order  to  charge  the  bail.  And  it  was  fo  adjudged  in  this  court  ve- 
ry lately.     Judgment  for  the  defendant.     Mr.  Daly. 

Birt  qui  tarn,  &c.  ve7-f.  Rothwell.      Ante  210. 

THE  court  delivered  their  opinion,    that  judgment  ought  to  M^'^^e*:'"' of 
be  arrefted  for  the  mifrecital  of  the  ilatute  againft  noii-refi-'* ''^'"'^ 
dence  ;  for  it  was  no  offenfe  at  common  law.     Then  there  ought  to  Po/i.  381. 
be  fome  ftatute  to  fupport  the  plaintiff's  ad:ion.      But  there   is  no 
fuch   flatute  as  the  plaintiff  has   fliewn  in  his.  declaration.      For 
though   the  flatute  of  Henry  VIII.   is  a  general  ftatute  ;    yet  the 
plaintiff  has  confined  himfelf  to  the  ftatute  upon   which  he  de- 
clares, by  the  words  contra  forrnam  ftatiiti  praedilfi ;  and  therefore 
his  declaration  is  vitious.      The  precedents  are  generally  that  this 
parliament  was  held  at  PFcJiminfter,  but  they  do  not  lay  what  day. 
Co.  e>2tr.  1  ^S,  203.     Raft.  ^gg.     Winch  ^i^.  Diigdak' s  fummons  to 
pari.  496,   8.    which  is  good  authority.     Hollinjliead  909.      Now  The  court  will 
the  courts  at  Weftminlhr  ought  to  take  notice  of  the  beeinnins  pf  take  notice  of 

11  I-  n-.!  •       •      1      /-     1  1-  •       1       .9.  o      ,  the  beginning 

all  parliaments.     1  he  principal  of  the  parliament  is  the  King  ;  andofparlia- 
when  he  comes  to  meet  the  two  houfes,   then  the  parliament  be-  mems. 
gins.     And  this  refembles  the  holding  of  other  courts,  viz.  when  Beginning, 
the  judges  come,   the  court  is  fliid  to  begin  to  be  held.     The  ad-^^*^^'- 
journment  of  the  houfes  is  the  act  of  each  houfe  ;  but  when  the  Adjournment, 
pirliament  is  adjourned  by  the  King,   they  call  it  a  prorogation.  Prorogation. 
Heretofore  adjournments  and  prorogations  were  looked  upon  as  the 
fame  thing,   but  the  effeds  of  them  are  very  different  at  this  day. 
Now  this  parliament  was  held  at  London  the  third  of  Novevibcr, 
and  adjourned  X.o  Wejlminjler ;   and  it   was  pleaded  in  that  manner 
in  the  old  precedents,  but  it  was  not  well  pleaded,  for  the  adjourn- 
ment fhould  not  be  mentioned.     And  in  probability  it  was  only  an 
adjournment  to  IVcftminjlcr,  fo  that  the  books  are  wrong  that  fay 
adjourned  and  prorogued  ;  for  when  a  feffion  of  parliament  is  held  Pleading  of 
after  a  prorogation,  then  they  fay,  that  it  was  held  by  prorogation  prof^gat'ons. 
fuch  a  day ;  but  they  never  fay  held  the  day  of  the  adjournment, 
but  fuch  a  day  of  the  feflions,  without  taking  notice  of  the  adjourn- 
ment, which  is  a  continued  aft.     Now  in  this  cafe  the  parliament 
being  pleaded  to  be  held  apud  Wejlmonafterium  tertio  Novewiris,  it 
is  ill  ;  for  it  was  the  third  of  Novemder  held  at  London ;  but  if  the 
plaintiff  had  omitted  the  words  tertio  Novemi>ris,  it  had  been  well 
enough,  for  this  parliament  was  held  at  JVeJiminJhr  after  the  third 
of  November.     See  Noy  33.  Judgment  quod  querens  nil  capiat^  ^c. 
Mr.  Daly. 

Trin. 
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Sir  John  Holt  Chief  Jujlice, 
Sir  Thomas  Rokebyp 
Sir  John  Turton       >JuJiices. 
Sir  Samuel  Eyre       j 


Ellis  verf.  Ellis. 

Intr.  Hil.  9  JVilL  3.     B.  R.    Rot.  190. 

S.  C.  5  Mod.  f    H"^  HE  plaintiff  brought  indebitatus  ajfumpfit  againft  the  de- 
3^^-  Q         fendant,  as  executrix  to  Sir  'John  Ellis  her  hufband,  for 


1 


s.  c.  Comb.         I         money  lent  to  her  hufband  in  his  life- time.     The  defen 
482-  "^       dant  pleads,  that  her  teftator  was  an  infant  at  the  time 

1  Saik  ?86    °^  ^^^  money  lent.     The  plaintiff  replies,  that  he  lent  40/.  part  of 
12  Mod.  197.  the  fum  in  demand  to  the  teftator  to  buy  neceffiries  for  himfelf, 
10  Mod.  6b.  }^is  vvife,  his  children,  and  his  family ;  and  fo  they  were  expend- 
°^^'  ^  ^  ed.     The  defendant  demurs.     And  it  was  argued  for  the  defendant 
by   Sir  Bartholomew  Shower  and   Mr,  Selby,    that  the  plaintiff  has 
not  avoided  the  plea  of  infancy  in  the  teftator.     For,   i .  If  a  man 
lends  money  to  an  infant,  in  order  to  buy  neceffaries,  this  will  not 
charge  the  inflmt,  hut  the  debt  muft  be  for  the  very  things  them- 
felves.     2.  It  is  not  fufficiently  averred,  that  the  neceffaries  were 
bought.     3.  There  is  not  any  vetme,  where  the  40/.  were  expend- 
ed in  the  buying  of  neceffaries.     But  Northcy   for  the  plaintiff  con- 
feffed,  if  A.  lends  money  to  an  inf.nt  to  buy  neceffiries,   and  the 
infant  does  not  lay  out  the  money  in   buying  neceffaries,  it  will  be 
at  the  peril  of  A.     But  here  it  is  averred,  that  the  40/.  were  ex- 
pended for  him,    his  wife,   children  and  family.      And  neceffiries 
for  his  family  will  bind  an  infant,      i  Sid.  112.      But  to  this  the 
VtHut.  court  gave  no  opinion  ;  but  for  want  of  a  'veitue,  where  the  necef- 

faries were  bought,  judgment  was  given  for  the  defendant. 

IN 


J 
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N  ejedlment  the  defendant  pleaded  not  guilty.     And  then,  reliS^a  Judgmcnc 
vri/icatione,  confeffed  the  aflion.     And  the  defendant's  attorney '^?J'^*'|JJ^^^ '^"^ 
fubfcribed  the  declaration  accordingly.     Upon   which   Mr.   Mu//b  ter  not  gu.iiy 
moved,  that  the  court  would  permit  the  plaintiff  to  enter  judgment  p'eadea. 
for  himfelf.     Bnt  per  curiam  the  defendant's  attorney  ought  to  come 
in  proper  perfon  before  the  mafter  of  the  office,  and  do  it  there. 
And  though  it  was  urged,  that  the  attorney  could  not  come  by  any 
poiiibility  ;  yet  the  motion  was  denied. 

Sir  Henry  Bond's  cafe. 

SIR   Henry    Bond  was  outlawed   for   high   treafon,    and    was  Cafes  in  BR. 
brought  to  the  bar  in  order  to  reverfe  his  outlawry.     And'^^'. , 
error  was  afllgned,  that  the  exigent  had  not  any  addition.     And  up-  ^   rq" r^.^^ 
on  reading  the  record,  it  appeared,  that  the  indidment  had  not  any  22;. 
addition.     And  therefore  the  queftion  was,   if  the  outlawry  Ihould  -  ["^-   ^'1°^ 
be  reverfed,  whether  Sir  Henry  Bond  fhould  be  arraigned  upon  the  b?o  Additions 
indidtment.     And  Holt  chief  juftice  thought  he  fliould  not,  becaufe  p-  50. 
the  indidtment  appeared  to   be  void.     But  afterwards  at   another  g^'"'!"""^"^^ 
day  the  reverfal  of  the  outlawry  being  pronounced  for  the  error  i  Vent.  333. 
aforefaid.  Holt  chief  juftice  told  Sir  Hetiry  Bond,  that  he  had  li-  ^at.  .09. 
berty,  either  to  take  exception  to  the  indidtment  for  want  of  ad- ^  Hawk.  P.  C. 
dition,  or  to  waive  the  exception,  and  plead  his  pardon  ;   for  with-  190.  cap.  23. 
out  exception  by   the  ftatute  of  Hen.   5.    the  indiiftment   is   not^'^  '^3- 
void.     And   Sir   Henry  Bond  waived  the  exception,  and   pleaded  ^ 

his  pardon,  as  was  done  in  the  cafe  of  lord  Dover.  And  the 
court  gave  leave  to  Sir  Henry  Bond  to  ftand,  during  the  reading 
of  his  pardon. 

Owen  verjl  Butler. 

DEBT  upon  bond.     Upon  oyer  the  condition  was,  that  thecomb.  4!??. 
defendant  fhould  pay  three  fums  of  money  at  three  fevcral  o^^ en  v  Bulk- 
days.     The  defendant  pleads,  that  he  hath  paid  the  money  due  at  .^^^^  ,[^g  j.,y 
the  two  firft  days,  and  that  the  third  day  of  payment  is  not  yet  of  payment  is 
come.     And  this  is  pleaded  in  abatement.     The  plaintiff  demurs.  "°"=?"'^j^'^^"^° 
fVard  for  the  defendant  argued,  that  matter  of  bar  may  be  pleaded  „je„t, 
in  abatement,   i  Mod.  214.  as  outlawry  24  Hen.  6.  1.  Receipt  of 
part  of  the  debt  pleaded  in  abatement.     And  it  is  not  material, 
whether  it  be  a  plea  in  bar  or  abatement,  becaufe  the   plaintiff  has 
confeffed  by  his  demurrer,  that  one  day  is  not  yet  come.     Northey 
for  the  plaintiff,  tlie  plaintiff  by  his  demurrer  confeffes  only  that 

4  T  which 
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which  is  well  pleaded,  C?o.  Car.  253.  Money  paid  after  the  a(flion 
brought  ought  to  be  pleaded  in  bar.  Ho/f  chief  juftice.  If  a  man 
pleads  in  abatement,  it  ought  to  appear,  that  the  plaintiff  may  have 
another  adion.  Ward.  That  does  not  hold  in  cafe  of  the  plea  of 
outlawry.  Holt.  That  is  only  in  difability  of  the  perfon.  Judgment 
that  he  anfwer  over. 

Pullen  verf.  Purbecke. 

S.  c.  2  Salk. '   I  'HE  plaintiff  having  recovered  judgment  againft  the  defendant 
fr'"  _!      for  ,  he   fued  an  elegit,  commanding  the 


453 


Hutt.  16.      Hierlff  to  deliver  all  the  goods  and  chattels  of  the  defendant,  and 


Browrl.  38.    the  moiety  of  his  lands,  to  the  plaintiff.     To  which  writ  the  iheriff 

Voii  °yii  'returned,  that  he  had  delivered  goods  to  the  value  of  60/.  to  the 

I  Sid.  91.  p.  plaintiff;    and   that  the    inquiiition  found,    that  the   plaintiff  was 

'*•  feifed  of  two  farms,  the  one  of  60  /.  per  annum,  and  the  other  of 

40/.  and  that  he  had  extended  the  one  farm  of  60/.  per  amium, 

being  an  intire  moiety.     And  now  it  was  moved  at  bar,  that  the 

court  would  quafli   this  elegit,   and  grant  a  new  writ;  becaufe  it 

appeared,   that  the  flieriff  had  extended  more  than  a  moiety.     And 

Mr.  Northey  faid,  that  if  the  plaintiff  comes  in  at  the  return  of 

the  elegit,  and  floews  to  the  court,  that  there  was  partiality  in  the 

execution  of  the  writ,  the  court  will  award  a  new  writ,  and  entry 

fliall  be  made,  quod  vicecomcs  non  mi  fit  breve.    Toivnjlo.  Judgm.  259. 

3  Keb.  313.    See  I  Sid.  21,  239.  Littelt.  Rep.  jj.     And  per  Holt 

chief  juftice,  if  a  writ  of  elegit  is  awarded,  and  it  appears  to  the 

court,  that  the  fheriff  hath  not  executed  it ;  the  court  will  award 

New  elegit  a-  a  new  writ,  and  fct  afide  the  old  writ.     But  elegit  differs  from  a 

ir'^^'dF     fieri  facias  as  to  goods,  though  it  has  been  faid,  that  an  elegit  as 

from  fieri  fa-  to  goods  is  but  a  fieri  facias.     For   upon  elegit  the   flieriff  may 

o'rtj  as  to        deliver  the  goods  to  tlie  party,  but  not  upon  "&  fieri  facias.     If  this 

S°°''^'  motion  had  been  made  in  the  fame  term  in  which  the  return  was 

Cro  Jac.  246.  ^led^  the  court  might  have  quafhed  it;  but  as  there  are  feven  years 

elapfed  fince,  the  court  will  not  intermeddle. 

Cook  verf.  Licence. 

Motion   was   made  for  a    prohibition,    to  be  diredled  to  the 
fheriffs    court    in  Bri/hl,    upon    fuggeftion,    that  caufes    of 
ofadoiia      aftion  ariling  out  of  the  jurlfdidion  of  the  Iheriffs  court  ought  not 
nfesoutouhe  fQ   ^g  fyg^j  there.     And  this   motion  was   made  in  behalf  of  the 
the  court."  °  defendant  in  the  adion,  before  he  had  appeared,  to  ftay  the  pro- 
ceedings of  the  court,    who  proceeded  to  attach  his  goods  in  the 
hands  of  a  garniHiee.     And  Sir  Bartholomew  Shower  oppofed  the 
I  motion, 


Prohibition 
granted  be- 
caufe thecaufe 
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inotion,    becaufe   the    defendant  cannot   pray   a    prohibition    upon  Prohibition 
fug2,tftion  of  a  matter  which  he  could  not  plead.      Now  here  he  T,fyli^°,p^„ 
cannot  plead  this  before  appearance,  and  therefore  he  ought  not  to  Cuggeiiion  of 
make    fuch    a  motion    before    appearance.      And   per  Hck  chiefs  ">"'" 
juftice,  a  man  (hall  not  plead  to  the  jurifdidrion,  until  he  appear,  pleaded"*^ 
But  if  the  original  caufe  of  aftion  arofe  out  of  the  jurifdidion   ofpieatoihe 
the  court,  the    garnishee  may  plead  it;    and  of  that  opinion  wasJ'^'''''^":'*'"''- 
Hale  chief  juftice.     But  if  it  was  debt  upon  a  £mple  contraft,  it  what  gar- 
is  attachable  where  the  perfon  of  the  debtor  is.     And  Skicrr  faid,  "j*^'^  "'"y 
that  in  the  cafe  of  Ckrk  v.  Andrews,  Pafch.  i  Will.  &  Mar.  B.  R.  ^ '"  ' 
.Shower   moved  for   a    prohibition    to  the  court  of  the  Iheriffs  oi ^^^^'^etx' 
London,  to  ftay  proceedings,  where  they  attached  the  debt  of  the 
garnifhee,  becaufe  it  arofe  out  of  the  jurifdidlion ;   but  it  Was  de- ^'^'"'^  ^  '^''" 
nied,  becaufe  the  debt  was  upon  fimple  contrad,  which  follows  the  g.  **'     °"'" 
perfon  q(  the  debtor. 

Hunt  verf.  Lawfon. 

A  Writ  of  error  was  brought  to  remove  a  record  out  of  the  Variance. 
Common  Pleas  of  a  querela  between  A.  plaintiff  and  B.  de- 
fendant, and  the  record  certified  was  between  A.  plaintiff  and  B. 
fimul  cum  D.  E.  &c.  defendants.  And  it  was  moved,  that  this 
was  not  the  fame  record  j  for  a  record  between  A.  and  B.  cannot 
be  the  fame  as  a  record  between  A.  and  B.fimul  cum  D.  E.  &c. 
But  adjudged  no  variance,  and  the  precedents  are  agreeable. 

Theobalds  verfus  Long. 

JF  the  defendant  pleads  another  adion  depending  for  the  fame  s.  c.  Canh. 
caufe  in  the  fame  court,  the  plaintiff"  may  pray  over  of  the  re-  IV,'  5'^' 

■      1     •  •        1        /-  J    -r    1  J.^     J    J  6  Mod.  121. 

cord,  being  in  the  fame  court;    and  ir  there  is  no  oyer  of  the  re-  z  Keb.  275. 
cord,  the  plaintiff  may  fign  judgment   by  default.     For  in  all  cafes  Oyir. 
where  a  deed  or  record  is  pleaded,  and  oyer  prayed;  \i  oyer  is  not  J"''g""'nt  by 
granted,  the  plea  is  as  no  plea:     Keilw.  95,  96,  default. 

Rex  ve?'f.  Savage  €t  al. 

CAvage  and  two  others  were  indided  upon  the  8  cf  9  Will.  3,  l^<^'<^'^«""'  ^ 
^'  cap.  25.  for  liccnfing  hawkers  and  pedlars,  in  as  much  as  they  ^^ 
fold  glaffcs  without  licence.  And  it  was  moved,  that  the  indid- 
ment  (hould  be  quaOied,  becaufe  it  does  not  lie  for  this  offenfe; 
.for  it  is  an  offenfe  created  by  the  fliid  ilatute,  which  ftatute  direds 
a  forfeiture  for  it,  and  the  remedy  how  it  fhall  be  recovered  and 
I  beftowed ; 
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beftowed;  and  therefore  the  ofFenfe  is  not  punlfliable  any  other 
way  not  dircfted  by  the  faid  ftatute.  And  the  court  leemed  to  be 
of  that  opinion.  For  by  Rokehy  juftice,  this  ad  is  defigned  to 
raife  money  by  the  hcences  of  hawkers,  ^c.  not  to  prohibit 
hawking  as  unlawful,  for  it  is  not  prohibited,  but  only  enadled 
that  there  fliall  be  licences  taken.  But  the  court  refufed  to  quafli 
it.     Ex  relatione  m'ri  Place. 

Wilkins  ve^'f.  Mitchel. 

Mandamas  ^TT^HE  plaintiff  was  nonfuit  in  the  town  court  of  Cambridge 
w*here°there  is  -■-  ^cld  before  the  mayor  there,  and  the  nonfuit  entred  and  re- 
other  remedy,  cordcd.  The  defendant  prayed  to  have  judgment  for  his  cofts,  but 
1 2  Mod.  196.  the  mayor  refufed  it.  Upon  which  it  was  moved  to  this  court, 
^New  Abr  *°  ^^^^  ^  mandamus  to  compel  the  faid  mayor,  to  give  judgment 
535.  for  the  defendant  upon  the  nonfuit.     But  it  was  denied  per  curiam, 

for  the  defendant  may  have  a  writ  de  executione  judicii,  and 
a  mandamus  {hall  not  be  granted,  where  the  party  hath  another 
remedy.     E.  R.  mWi  Place. 

But  nota  in  the  cafe  of  The  King  v.  Bijhop  of  Ely,  it  was  faid 
per  Lee  chief  juftice,  that  the  law  had  been  held  contrary  ever 
fince  Eajier  term  1 1  Geo.  z.  Dr.  Bentlef%  cafe. 
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Sir  John  Holt  Chief  Jujlice, 
Sir  Thomas  Rok( ' 
Sir  John  Turton 


Sir  Thomas  Rokeby  |y^^,,,. 


Sir  Samuel  Eyre  died  the  lafi  vacation  iji  the  Nor- 
thern circuit  at  Lancafter  10  Sep. 


Matthews  verf.  Erbo. 

MR.  Dee  moved  to  fet  afide  an  execution  upon  an  out-  S.  C.  Ca«h. 
lawry  againft  the  defendant,  upon  affidavit  that  the  de-  +59- 
fendant  was  an   alien  merchant,  and  lived  beyond  the  jp,j"°"  j,  °^^y 
fea,  and  was  commorant  there  during  all  the  time  that  upon  affidavit, 
the  plaintiff  proceeded  to  outlaw  him.     But  it  was  denied  by  the^''' 
whole  court;  becaufe  by  this  means  any  perfon  may  contrad  debts, 
and  then  go  beyond  fea,  and  fo  he  will  be  out  of  the  reach  of  the 
law.      But  the  defendant  may  bring  error,    and  reverfe  the  out- 
lawry, if  he  pleafes. 

Pullein  verf.  Benfon. 
Intr.  Trin.  10  Will.  3.     B.  R.     Rot.  102: 

Eborum  ff.  M/jEfnorandum  qucd  alias  fcilicet  termino  Pafchae  ulti-^_Q_  zSalk. 

^        fno  praeterito  coram  domino  rege  apiid  JVeJimona/ie-  i>ii. 
rium  venit  Thotnas  Pullein  armiger  nuper  viccconies  comitaiiis  prae- ^^^^°^'^°^' 
didJi  per  Carolum   Sander fon   attornatum  fiiunt  et  protulit   in  curia  jjji.tond." 
diSli  domini  regis  tunc  ibide?n  quondam  billam  fuam  verfus  yohannem 
Benfon  alias  diStum  Johannem  Benjon  de  eadem  yeoman    in   cujlodia 

4  U  Ttiarrefcalli, 
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marrefcalli,  &c.  de  placito  debiti  et  funt  pkgii  de  profequendo  fit' 
licet  Johannes  Doe  et  Richardus  Roe  quae  quidem  billa  fequitur  in 
haec  "Verba  ff.    Eborum  jf.  Thomas  Pullein  armiger  nuper  vicecomes 
comitatus  praediSii  queritur  de  Johanne  Benfin  alias  diifum  Johati- 
nem  Benfin  de  eadem   yeoman  in  cujlodia  jnarrefcalli  marrefcalfiae 
domini  regis  coram  ipfi  rege  exijlente  de  placito  quod  reddat  ci  qua- 
draginta  libras  legalis  monetae  Angliae  quas  ei  debet  et  injujle  detinet 
fro  eo  videlicet  quod  cum  praediiius  Johannes  vicejimo  die  Novem- 
bris  anno  regni  domini  Willelmi  tertii  niinc  regis  Jltigliaey  &c.  nono 
apud  Barnjley  in  comitatu  praediSto  per  quoddam  fcriptum  fuum  obli- 
gatorium   ftgillo    ipfius    Johannis  Jigillatum  curiaeque    diBi  domini 
regis  nunc  hie  oflerifunt  tujus  datus  ejl  eifdem  die  et  anno  cognovit  fi 
teneri  et  firmiter  obligari  eidem  Thomae  per  nomen  Thomae  Pullein 
armigeri  vicecomitis  comitatus  praediEli   in  praedidiis   quddraginta 
libris  folvendis  eidem  Thomae  cum  inde  requifitus  ejfct  Praedi^us  ta- 
men  Johannes  licet  fiiepius  requifitus,    &c.   praediSlas  quadraginta 
libras  eidem  Thomae  Pullein  nondum  fohit  fed  illas  ei  hucufque  fil- 
vere  omnino  contradixit  et  adhitc  contradicit  ad  datiinum  ipfius  Thomae 
Pullein  decern  librarum  et  inde  producit  fedlatn^  &c, 

Et  modo  ad  hunc  diem  fiilicet  diem  Veneris  proxime  poji  crafii^ 
7ium  fanSlae   Trinitatis   ijlo  eodem   termino  ufque  quern  diem  prae- 
diSius  Johan7ies  habuit  licentiam  ad  billam  praedi£iatn  interloquend' 
et  tunc  ad  refpondendurti,  tic.  corctfh  domiM  rege  apud  Weflmonajle- 
rium  venit  tarn  praediSius  Thomas  per  attornatum  fuum  pracdi£lum 
quam  praediBus  fihiahnes  per   Willefnum  Mattlove  attornatum  fuum 
Et  idem  'Johannes  deferidit  vittt  et  inJuHam  quando,  &c.    et  petit 
atlditUrH  fcripti  praediSli  (*/  ei  legitur,   (3c.  petit  etiam  auditum  eon- 
ditionis  ejufdem  fcripti  et   ei  legitur  in   hdec  verba  fiilicet  Conditio 
ijiius   obligationis  talis  ejl   quod  fi  fupra  obligatus  WiMmus  Benfin 
compareat  coram  domiiio  rege  apud  Wejlmonafierium  die  lunae  proxime 
poJi  quindenam  fanSli  Martini  ad  refpondendum  Johafmi  Brook  ge- 
jierofo   de  placito  tranfgrejionis  acetiam  billae  ipfius  Johannis  verfus 
praejatum  Willelnium  pro   dmdecim   libris  de  debito  quod  tunc  haec 
praefins  obhgatio  vacua  fuerit  alioquin  flabit  et  permanebit  in  fvo 
%M.  z^Yltu.pleno  robore  vigore  et  effellu  Siuibus  leSlis  et  audi tis  idem  ")  ohannes 
D.  pleaded,     jj^jf  ^^^^  jpj^  j^,  Jcbito  praediSio  virtute  fcripti  praediSti  onerari 
Hon  debet   quia  dicit   quod  per  quendam   aStum  parliamenti  domini 
Henrici  nuper  regis  Angliae  fixii  apud  Wefimonafierium  in  comitatu 
Middlefex  ricefimo  quinto  die  Februarii  anno  regni  fui  vicefimo  tertio 
tinti  editum  ex  confdcratione  regis  de  magnis  perjuriis  entorfionibus 
et  opprejjionibus  quae  fuerunt  et  fuiJJ'ent  in  hoc  regno  per  ejus  vice- 
comites  fubvicecomites  et  eorum  clericos  coronatores  fehefcdlles  J'rat)- 
chefw.rum  ballivos  et  cuftodes  prifinarum  ac  alios  cfficianos  in  di'-jer- 
lis  comitatibus  hujus  regni  ordinatum  exifiit  et  enailitatum  fuit  au- 
ifcritate  ejufdem  parliamenti   inter    alia  qusd   di£fi  vi<ecomites  et 
J  cmnes 
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omnes  alii  officiarii  et   minijlri  praediEli  dimittent  extra  prifonam 
omnimodas  perfonas  per  ipfos  aut  eorum  aliquem  arrefiatas  vel  exi- 
Jientes   in  fiia  cuftodia  virtute  alicujus  brevis  feu  ivarranti  in  ac- 
tione  perfonali  aut  per  caufam  indiSlamenti  de  tranj'grejjionihm  fuper 
rationabiletn  fecuritatem  Jufficientium    pei-fonanim  fu^ciem    haben- 
tium  infra  comitatus  iibi  talcs  pcrfonae  fic  forent  dimijfae  ad  bal- 
lium  five  manucaptionem  Anglice  to  bail  or  mainprife  ad  cufiodien- 
dtim  fuos  dies  in  talibus  locis  qualia  dlBa  brevia  billae  vel  -warranta 
requirerent  (talibus  perfona  feu  perfor.is  quae  fuerunt  vel  forent  in 
fua   cuflodia  Anglice  ward  per  condemnaticncm  executio7iem   capias 
utlagatum  five  excommiinicatum  fecuritatem  de  pace  ac  omnibus  ta- 
libus perfonis  quae  fuerunt  vel  forent  commifj'oe  cuftodiae  per  fpe- 
ciale  mandatum  aliquorum  jufliciaricriim  et  vagabundis  renucntibus 
defervire  fecundum  formam  fiatuti  de  laboratoribus  tantummodo  ex- 
cept is)  Et  quod  nullus  vice  comes  nee  aliquis  officiarius  feu  miinfter 
praediBus  caperet   aut    capi  caufarct  feu  faceret    aliquam  obliga- 
tionem  pro  aliqua  caufa  praedidla  vel  colore  officii  fui  nifi  tantum- 
modo fibimetipds  de  aliqua  perfona  nee  per  aliquam  perfonam  quae 
foret   in  fua  cuflodia  per  curfum  legis  nifi  per  nomen   officii  fui  et 
fub  conditione  fcripta  quod  diBi  prifonarii  comparerent  ad  diem  in 
diSJo  brevi  billa  five  ivarranto  ac  in  talibus  locis  qualia  di£ia  brevia 
billae  feu  nvarranta  requirerent  Et  fi   aliqui  diBorum  vicecomitum 
vel  aliorum    ofpciariorum  five    miniHrorum  praediStorum    caperent 
aliquam   obligationem  in    alia  forma    colore  cfficiorum  fuorum   quod 
effi't  vacua  prout  per   etindem  aBum  inter  alia  plenius  apparet  Et 
idem  Johannes  ulterius  dicit  quod  fcriptum  praediBum  primo   deli' 
beratum  fuit  per  ipfum  Johannem  tricefimo  die  Ncvembris  anno  nono 
fupfadiBo  quodque  praediBus  Willelmus  Benfon  in  conditione  praediBa 
fupcrius  mminatus  diBo  tempore  deliberationis  et  confeBionis  fcripti 
illius  aptid  Barnjley  praediBam  fuit  in  cuflodia  praediBi  Thomae  ut 
vicecomitis  praediBi  comitatus  Eborum  exiftens  per  ipfum  Thomam 
captus  et  arreflatus  praetextu   cujufdam   brevis  domini  regis  eidem 
vicecomiti   direBi  et  retornabilis  coram  domino  rege  apud  JVeflmona^ 
fierium   c(rto    die  termini  fanBi   Micbaelis   tunc    ultimo  praeterito 
Ipfoque  Willelmo  Benfon  fc  in  cuflodia  diBi  Thomae  ut  praefertur 
exifiente  ipje  idem  Thomas  diBo  tricefimo  die  Ncvembris  annno  nono 
fupradiBo  et  non  antea  fcriptum  obligator ium  praediBum  cum  condi- 
tione praediBa  colore   officii  fui  vicecomitis   comitatus  praedicti  de 
dicto   IVilltlmo  Benfon  ac  de  ipfo  fohanne  ut  ejus  fdejuffore  contra 
formam  /latuti  praedicti  cepit  videlicet  apud  Barnefley   pracdictam 
Et  fc  fcriptum  illud  vigore  fatuti  illius  vacuum  et  fiulMis  effectus 
in  lege  fuit   et  exijlit  Et  hoc  paratus  eji   vcrificare  unde  petit  ju- 
dicium fi  ipfe  de  debits  praedicto  virtute  fcripti  praedicti  onerari 
debeat^  fife. 

L.  Agar. 

Et 
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Demurrer.  £/  praediBus  Tho7nai  dicit  quod  ipfe  per  aliqua  per  praediSlum 

yohamiem  Betifon  fuperius  placitando  allegata  ab  aSlione  fua  pradiSla 
hide  verfus  ipfum  'johamiem  habenda  praecludi  non  debet  quia  dicit 
quod  placitum  praediSlum  per  ipfum  j  chamiem  modo  et  forma  prae- 
diSlis  fuperius  placitatum  matcriaque  in  eodem  contenta  minus  fuffi- 
cientia  in  lege  exiflunt  ad  ipfum  Thcmam  ab  aSlione  fua  praediBa  inde 
verfus  praefatum  'Johannem  habenda  praecludendum  ad  quod  ipfe  idem 
'Thomas  neceffe  non  habet  nee  per  legem  terrae  tenetur  aliquo  modo  re- 
fpondere  Et  hoc  paratus  ejl  'uerificare  Utide  pro  defeSlu  fufficietitis 
refponjionis  in  hac  parte  ipfe  idem  Thomas  petit  judicium  et  debitum 
fuum  praediBum  una  cum  damnis  fuis  occafione  detentionis  debiti  illius 
fibi  adjudicari  Et  pro  caufa  morationis  in  lege  fuper  placito  illo  idem 
Thomas  fecundiim  for  mam  Jlatuti  in  hujufmedi  cafu  nuper  editi  et  pro- 
infi  ofleiidit  et  curiae  hie  demonflrat  hai  caufas  fubfequentes  •videlicet 
quod  placitum  praediBum  'eft  incertum  duplex  et  caret  forma  et  non 
refpondet  narrationi  ipjius  Thomae  pradiBae.  E.  Northey, 

Et  pratdiBus  Johannes  dicit  quod  placitum  praediBum  per  ipfum 
fohannem  modo  et  forma  praediBis  fupei-ius  placitatum  materiaque  in 
eodem  contejita  bona  et  fufficientia  in  lege  exiflutit  ad  ipfum  Thomam 
ab  aBione  fua  praediBa  inde  verfus  praefatum  fohaiinem  habenda 
praecludendum  quod  quidem  placitum  materiamque  in  eodem  contentam 
ipfe  idem  Johannes  paratus  efi  'verificare  et  probare  prout  euria,  &c, 
Et  quia  praediBus  Thomas  ad  placitutn  illud  non  refpondet  nee  illud 
hucufque  aliqualiter  dedicit  ipfe  idem  fohaiiiies  ut  prius  petit  judicium 
Ji  ipfe  do  debito  praediBo  virtute  fcripti  praediBi  onerari  debeat,  &c. 
Sed  quia  curia  diBi  domini  regis  nunc  hie  de  judicio  fuo  de  et  fuper 
praemifjis  reddeiido  nondam  advifatur  dies  inde  datus  efl  partibus  prac 
diBis  coram  domino  rcge  apud  VVcflmonajleriuyn  ufque  diem 
proxime  poji  de  judicio  juo  de  et  fuper  prae- 

tnifjis  illis  audiendo  eo  quod  curia  diBi  domini   regis  nunc  hie  inde 
nondufn,  &c. 

Botid  taken  by  The  queftlon  in  law  intended  by  this  plea  was,  if  a  flieriff  arreft 
a  (heiiff  after  ^  ^^^^  ^y  virtue  of  a  capias,  Cse.  to  him  direfted,  and  afterwards 
thecafias.  detain  him  in  his  cuftody  until  the  return  of  the  writ  be  expired, 
and  then  take  bond  of  him,  with  condition  that  he  fhall  appear  in 
B.  R.  &e.  at  the  day  of  the  return  of  the  writ  which  is  there  pafled, 
whether  this  bond  is  made  void  by  the  ftatute  of  23  Hen.  6.  cap.  10.? 
The  words  of  which  ftatute  as  to  this  purpofe  are;  "  And  if  any 
"  of  the  {Ad  fiieriffs,  or  other  officers  or  minifters  aforefaid,  take 
"  any  obligation"  (which  is  to  be  underftood  of  obligations  taken 
pf  thofe  who  are  in  ward  of  the  fheriff,  though  the  words  are  ge- 
neral, 10  Co.  100.  Beaufage' s  cwi'c)  "  in  other  form  (which  words 
relate  to  the  form  prefcribed  by  the  former  claufe)    "  by  colour  of 

their 
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*'  their  offices,  that  it  fliall  be  void."     And  it  feems  that  fuch  bond 

taken  as  aforefaid,  is  void  by  this  ftatute.     For,    i.  the  obhgator  was 

in  ward  of  the  ftieriff.     And  though  it  may   be  obje<fled,  that  he 

ought  to  be  in  *  lawful  ward,  and  this  ward  being  after  the  re- *  Winch  20, 

turn  of  the  writ  was  fiilfe  imprifonment,  and  therefore  fuch  bond  ^"v 

r       r    •  r  liplom  v. 

might  be  avoided  by  dureis  of  nnprifonment ;  yet  it  may  be  an-  BaihunU 
fwered,  that  for  any  thing  that  appears  to  the  contrary,  this  was 
a  lawful  ward.     For  fuppofe  the  fherifF  arrefts  a  man  upon   a  la- 
titat or  capias,  and  the  prifoner  does  not  find  fufficient  furety,  the 
flieriff  is  not  bound  to  let  him  go  at  large  ;    then  at  the  return  of 
the  writ  the  fherifF  returns  cepi  corpus,  and  at  the  return  has  not 
the  body  in  court ;  the  flieriff  is  amerceable,   but  yet  he  ought  to 
continue  the  prifoner  in  his  cuftody ;   for  if  he  fuffer  him  to  go  at 
large,  it  would  be  an  efcape  ;  fo  that  the  fheriff  may  be  faid  to  have 
a  man  lawfully  in  his  ward  after  the  return  of  the  writ.     2.  In 
2  Leon.  107.  by  Fenner  and  Gaiady  juftices  it  is  held,  that  it  is  not 
abfolutely  neceffary  that  the  obligor  be  in  adlual  ward  at  the  time 
of  the  bond  made,  to  bring  it  within  the  compafs  of  the  23  Hen.  6. 
cap.  10.  for  by  them,   if  a  man  be  in  prifon  in  execution,  and  makes 
a  promife  to  make  a  bond  to  the  Hieriff,  in  confideration  of  which 
he  is  inlarged,  and  within   an  hour  after  he  makes  the  bond  ;  this 
bond  is  within  the  zt,  Hen,  6.  cap.  10.     3.  He  was  once  in  this 
cafe  lawfully  in  his  cuftody ;  but  in  the  cafe  in  T".  Jones  jb.  earl 
of  .Sr/^/^  again  ft  Burkett,  it  appeared,  that  the  defendant  was  never  Intr.  Hit.  28 
in  cuftody  of  the  flieriff  lawfully.     4.  In  2  Sid.  129.   Jenkins  v.^  29  Car.:. 
Hatton,  the  fheriff  arrefted  a  man  by  virtue  of  a  writ  returnable  in  b.  r.    '' 
the  vacation,  and  took  a  bond  conditioned  for  his  appearance  at  the 
return  of  the  writ;    and  in  debt  brought  upon  this  bond  it  was  ad- 
judged, that  the  bond  was  void   by  the  ftatute,   but  that  the  flierift' 
fhould  not  be  amerced  for  the  non-appearance  of  the  defendant, 
nor  liable  to  falfe  imprifonment.     [But  note,  there  was  no  default 
in  the  flieriff.]     2.  This  bond  is  taken  in  another  form  than   the 
ftatute  prefcribes;    for   the  ftatute   prefcribes  a   bond   with  condi- 
tion, &c.  but  this  bond  is  fingle,  for  a  bond  made  with  a  condi- 
tion that  is  impoffible  to  be  performed  at  the  time  of  the  making 
of  the  bond   is   fingle,  and  a   fingle   bond  is  void  by  the  ftatute. 
lo  Co.  100.     3.  This  bond  was  taken   by  the  ll.criff  colore  officii, 
for  it  was  made  to  him  quatenus  flieriff,  to  let  the  obligor  go  at 
large.    4.  In  2  Keb.  108,  109,  122.    i  Sid.  300.  CourtJicy  'v.  Phelps,  ^^^  ,  Keb. 
fuch  a  bond  is  admitted  by  the  court  to  be  within  the  ftatute.     But  55+- 
quaere  of  that ;  for  though  I  was  prepared  to  have  offered  this  mat-  ^r^y^'fidd'v 
ter  abovefaid  in  behalf  of  the  defendant  in  this  cafe,  yet  exceptions  Penhay. 
were  taken  to  the  form  of  the  plea,  fo  that  the  matttr  of  law  did 
not  come  in  queftion.     And  Mr.  Northey  told  me,  he  was  of  opi- 
nion, that  fuch  a  bond  was  not  within  the  ftatute  23  Hen.  6.  cap.  10. 
And  note,  that  the  objection,    that  the  obligor  was  not  in  lawful 

4  X  ward 
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ward  of  the  fheriff  at  the  time  of  the  bond  made,  is  very  material  ; 
for  doubtlefs  the  detaining  after  the  return  of  the  vv'rit  was  fiHe  im- 
prifonment  in  the  fheriff.  And  though  perhaps  the  ftieriff  in  fome 
particular  cafe  may  juftify  a  detainer  in  cufiody  after  the  return  of 
the  writ,  as  in  the  cafe  put  before,  yet  no  fuch  thing  appearing  in 
the  plea,  it  muft  be  taken  raoft  ftrongly  againfl  the  pleader. 

The  court  2.  It  feems  the  court  would  have  taken  notice,   that  this  bond 

I'ci' oHhe be- '^^^^  made  after  the  return  of  the  writ;  for  it  was  made  the  thir- 

ginning  and    tieth  of  November,  and  the  writ  was  returnable  die  lunae  froximc 

end  of  the     p^jl  quindetiam  JanSli  Martini  in  Michaelmas  term ;   and  the  court 

will  take  notice,  that  the  thirtieth  o\  November  is  always  after  the 

end  oi  Michaelmas  term  ;  for  they  will  take  notice  of  the  beginning 

and  end  of  the  fixed  terms,  if  they  will  not  of  the  moveable  terms. 

See  for  this,    i  Sid.  308.   Champion  v.  Skipicith.      i    Ventr.    264. 

3  Keb.  385.    Kelfy   v.  Green.     Cro.    Car.   53,      Latch    11,     118. 

I  Roll.  Abr.  525.  Griffin  v.  Bedle.      i  Sid.  300.      2  Keb.  108,  109,- 

122.  Courtney  v.  Phelps.    Ante  4.     But  this  matter  was  not  drawn 

in  queftion,  no  more  than  the  former. 

But  Mr.  Northey  for  the  plaintiff  took  exceptions  to  the  plea. 
I.  That  the  plaintiff  has  declared  upon  a  bond  bearing  date  the 
twentieth  of  November,  which  fliall  be  intended  to  be  delivered  at 
the  fame  time,  and  to  be  then  a  perfedl  and  complete  deed.  Then 
when  the  defendant  comes  and  /ays,  that  the  bond  was  prima  dcli- 
berat.  the  thirtieth,  he  ought  to  have  traverfed,  that  it  was  deli- 
vered the  twentieth,  or  at  any  time  before  the  thirtieth  of  November. 
And  for  want  of  fuch  traverfe  the  plea  is  ill,  for  no  anfwer  is  given 
to  the  deed  upon  which  the  plaintiff  declares.  And  for  authority 
in  point  he  cited  Yelv.  138.  i  Broivid.  104,  Green  v.  Eden.  2  Cro. 
263.  OJJ.vy  V.  Sit  Bapti/l  Hich. 

Againft  which  it  was  argued  by  myfelf,  that  the  defendant  had 
no  need  to  traverfe  the  delivery  fuppoled  by  the  plaintiff  in  his  de- 
I  Saund.  22.  claration.  i.  Becaufe  it  is  a  rule,  that  when  the  defendant  con- 
fcffes  and  avoitls  the  matter  charged  by  the  plaintiff  in  his  decla- 
ration, he  has  no  need  to  traverfe  it.  And  farther,  if  in  fuch  cafe 
he  takes  a  traverfe,  it  will  vitiate  his  plea.  Then  to  prove,  when 
the  defendant  pleads  prima  deliberat.  &c.  of  a  deed  at  another  day 
than  is  fuppofed  by  the  plaintiff  in  his  declaration,  that  this  prima 
deliberat.  has  confeffed  tlie  very  deed  upon  which  the  plaintiff  de- 
clares, I  cited  IF.  jones  66.  the  bi/liop  of  Norwich  againft  Ccr/2- 
ii-allis,  where  debt  was  brought  upon  a  bond  dated  the  thirtieth  of 
Nov-mber,  conditioned  to  perform  an  award  to  be  made  before  the 
firrt  of '//m' next  following,  the  defendant  pleads,  that  he  caufcd 
this  bond  to  be  written  the  thirtieth  of  November^  but  that  he  af- 
terwards 
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terwards  delivered  it  as  his  deed  the  twenty-eighth  of  Jlpril,  and 
that  no  award  was  made  between  tlie  twenty-eighth  of  April  and 
the  firft  of  "June,  abfque  hoc  quod  Hie  per  pracdibliim  Jcriptiim  obli- 
gatorium  cognovit  fe  teneri  to  the  plaintiff,  as  he  has  declared;  and 
upon  fpecial  demurrer  adjudged  for  the  plaintiff.  And  in  2  Kib. 
io8.  the  judges  gave  the  reafon  of  the  faid  JLidgnient,  •\;iz.  becaufe 
the  travcrfe  was  repugnant ;  for  he  had  confeffed  the  bond,  upon 
which  the  plaintiff  had  declared,  by  his  plea  oi  prirno  deliberat.  for 
if  he  had  not  confeffed  it,  the  traverfe  had  not  been  repugnant. 
Then  if  the  primo  deliberat.  confeffes  the  fame  bond,  it  futhciently 
avoids  it ;  and  therefore  there  is  no  need  of  a  traverfe.  See  Teh. 
3  I .  Gibfon  V.  Holcraft. 

2.  It  is  a  rule,  that  a  man  fhall  never  traverfe  the  bare  fuppofal 
of  a  writ  or  declaration,  i  Ed'vo.  4.  9.  5  Hen.  7.  13.  6  Hen.  7.  6. 
I  Leon.  79.  Now  here  it  is  only  fuppofcd,  that  the  bond  was 
delivered  the  twentieth.  But  if  it  had  been  exprefly  averred,  that 
the  deed  was  delivered  the  twentieth,  the  defendant,  if  he  had 
pleaded  as  here,  ought  to  have  traverfed.  18  Hen.  6.  8.  J'.V;^/;.  w.  joncs  66. 
bar.  131.  8  Hen.  6.  6.  b.  Therefore  in  this  cafe  I  cited  5  Hen.  ^"'^fj'^- 
7.  26.  as  an  authority  in  point  per  Brian  and  Toivnfend,  who  were  \^\_ 
the  judges  there  ;  where  the  cafe  was  thus:  A.  brings  quare  im-  3  Sa\k  352. 
pedit  againff  B.  and  declares  that  C.  was  feifed  of  the  advowfon  in  ^^  filera^d 
fee,  and  prefented  J.  S.  his  clerk,  &c.  and  afterwards  by  his  deed  Ben'fon. 
bearing  date  the  iirft  of  May,  &c.  granted  the  next  avoidance  to  A. 
y.  S.  died,  and  B.  hinders  A.  from  prefenting ;  B.  fays,  that  well 
and  true  it  is,  that  C.  granted  to  A.  the  next  avoidance  by  his  deed 
bearing  date  the  firft  of  May,  &c.  but  that  it  was  delivered  to  him 
the  fourth  day,  and  before  the  fourth  day  C.  granted  to  B.  by  his 
deed  which  here  is,  &c.  and  adjudged  that  the  plea  was  good  with- 
out taking  a  traverfe.  And  there  the  diftiiidion  is  taken,  where 
the  delivery  is  exprefly  alleged  in  the  dccL;r.ition,  and  where  it  is 
only  fuppofed  or  intended.  See  alio  2  Keb.  108.  Coiutney  v.  Phelps, 
by  the  opinion  of  the  judges  there  is  no  need  of  a  traverfe.  But 
notQ  Sidcrfin  2,01,  who  reports  the  fame  cafe,  is  contra.  See  Aw 
43.  And  afterwards  IVright  King's  ferjeant  at  another  day  argued 
to  the  lame  purpofe ;  and  alfo,  that  if  a  man  tiaverles  matter  not 
alleged,  it  will  vitiate  the  plea.  And  he  infifted  upon  the  difference 
between  matter  taken  by  fuppofal,  and  matter  exprefly  alleged. 
And  he  argued,  that  where  a  deed  is  produced,  tlie  law  hitends 
and  fuppofcs  that  the  grantor  was  of  capacity  ;  yet  if  debt  be  bi  ought 
upon  a  bond,  and  the  defendant  pleads  infancy,  he  Hiall  never  tra- 
verfe that  he  was  of  full  age.  The  fame  law  of  coverture.  Yet  in 
both  the  cafes  the  law  wWcnA'i  prima  facie  that  the  grantor  was  of  ca- 
pacity togrant  or  bindhimlelf.  And  he  relied  llrongly  upon  5  //.  7.26. 
which  cafe  he  faid  was  not  diftinguiihable  from  the  cafe  in  queftion. 

Sed 
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Traverfe  of        Sed  noii  allocatur.     For  per  Holt  chief  juflice  there  is   here  an 

the  date  of  a   averment  by  implication  at  leaft,  that  this   bond  was  delivered  the 

■  twentieth  of  JSlovember  ;  for  the  date  of  a  bond  is  the  delivery  of 

the  bond,  and   (liall  be  always  taken  fo,  if  the  plaintiff  does  not 

(hew  the  contrary  in  his  declaration.     And  then  if  the  defendant 

varies  from  it  in  his  plea,  he  ought  to  take  a  traverfe,  if  the  time 

of  the  delivery  be  material.     Teh.   138.  Green  v.  Eden   is  a  cafe 

in  point.     But  the  cafe  of  5  Hen.  7.  26.  is  good  law,  but  diftin- 

guiftiable  from  this  cafe ;  for  there  the  defendant  who  pleads,  is  a 

ftranger  to  the  deed  Ihewn  by  the  plaintiff,  and  therefore  he  is  not 

bound  to  anfwer  to  the  circumftances  of  the  deed,  but  only  the  pri- 

Brook  eiirait'  ority  of  the  grant.     A  flranger  to  the  deed  may  plead  7ion  co?iceffitj 

ger  ai^jait  ou  ^^j  ^^^j.  ^^^^^  ^jj.  j^^j^^^^^     Cofitra  of  him  who  is  party  to  the  deed. 

Stranger.  ^  {Granger  to  a  deed  may  aver  delivery  of  the  deed  before  the  date  ; 
but  a  party  cannot.  But  in  this  cafe  the  defendant  is  party  to  th& 
deed.  And  as  to  the  objedion,  that  if  a  man  pleads  infancy  in 
debt  upon  bond,  he  fhall  never  traverfe,  that  he  was  of  full  age ; 
he  anfwered,  that  though  the  plaintiff  has  exprefly  averred,  that 
the  defendant  was  of  full  age  when  he  delivered  the  bond,  yet  the 
defendant  may  plead  infancy,  and  fliall  not  traverfe  that  he  was  of 
Traverfe.  full  agcj  becaufe  it  was  alleged  out  of  time,  and  a  man  fhall  never 
Mich.  4  Edw.  {j.^yej.fe  matter  alleged  out  of  time.  2.  It  feemed  to  the  court, 
^' ''^^■^' ^^' that  there  was  here  an  ex prefs  averment,  that  the  bond  was  deli- 
vered the  twentieth  oi  November ;  for  the  words  of  the  declaration 
are,  that  the  defendant  vicefimo  Novembris,  &c,  per  qiwddam  fcrip" 
turn  fuum  obligatorium  fgillo  of  the  defendant  figillatum  cujus  datus 
eft  eifdem  die  ct  anno  cognovit  fe  tentri  et  obligari  to  the  plaintiff,  &c. 
fo  it  is  averred,  that  the  defendant  acknowledged  himfelf  to  be 
bound  to  the  plaintiff  the  twentieth  oi  November,  which  could  not 
be  if  the  deed  was  not  then  delivered. 

What  (hall  be  But  then  it  was  argued  by  the  defendant's  counfel  j  that  there 
faid  a  traverfe.  .^j^g  a  traverfe;  for  (by  them)  the  effential  part  of  a  traverfe  is  but^ 
the  denial  of  a  material  matter  alleged  by  the  plaintiff  or  defendant 
refpeftively,  the  formal  part  is  ahfjue  hoc;  but  that  a  traverfe  is 
good  without  the  words  abfque  hoc,  is  exprefly  refolved  i  Saund.  22. 
Bennet  v.  Filkins.  Then  here  is  an  averment,  that  the  bond  was 
delivered  the  thirtieth  of  November  and  not  before;  which  is  as  ex- 
prefs  a  denial,  as  if  the  defendant  had  faid,  that  the  bond  was  firfl 
delivered  the  thirtieth  of  November,  abfque  hoc  that  it  was  delivered 
the  twentieth  of  November,  or  at  any  other  time  before  the  thir- 
tieth. But  as  to  this  the  chief  juifice  faid,  that  fion  antea  would 
•Ut.  Jacob    be  a  traverfe  in  fome  cafes*,    but  not  here.     2.  There  is  here  a 

faid,    that  the 

reafon  he  eave  was,  that  in  this  cafe  one  cannot  conclude  to  the  country,  becaufe  there  ought  to  be  other  mat- 
ter alleged  to  make  the  date  material ;  othervvife  where  that  is  the  fingle  matter  of  the  plea. 

I  fpecial 
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fpecial  demurrer,  and  caret  forma  fliewn   for  caufe.     And  Rokeby  Special  de- 
juftice  fliid,  that  if  a  man  (hews  any  thing  for  caufe  of  demurrer  upon  "'''■^""^• 
jecord,  he  may  aver  other  matters  ere  tenus. 

Another  exception  to  the  plea  was,  that  the  defendant  has  not  a  (irar^er  is 
fliewn  the  writ,  by  which  the  flieriff  arreftcd  William  BenfatJ,  at  "''t  'o  "^«*v 
large.     But  to  that  it  was  anfwered,  that  the  defendant  is  a  ftran-  i^   ^ 
o-er  to  the  arreft,  and  therefore  cannot  know  at  whofe  fuit  the  writ 
j^ffued,  but  the  plaintiff  himfelf  has  it  in  his  cufiiody,   and  therefore 
it  is  well  enough,      i  Saund.  14.     But  to  this  point  the  court  gave 
no  opinion. 

Another  exception  was,  that  the  plea  is  double,  for  the  defen- Double  p!e«. 
dant  pleads  the  flatute,  and  alfo  has  pleaded  matter  to  avoid  it  at 
common  law;  for  he  fays,  that  the  flieriff  took  the  bond  oi  Wil- 
liam BenfoJi  adtunc  et  ibidem  capto  ct  arrejlato,  which  appears  to  be 
after  the  return  of  the  writ,  and  therefore  falfc  imprifonmcnt,  and 
fo  avoidable  by  durefs.     But  to  this  it  was  anfwered,  that  it  is  one  Durefs. 
intire  plea,  and  intirely  upon  the  flatute  ;  for  a  man  cannot  avoid 
a  bond  by  durefs  of  imprifonmcnt  of  a  ftranger,  and  he  is  a  ftran- 
CTer  who  was  imprifoned.     But  to  this  point  the  court  gave  no  opi- 
nion.    Then   I  took  exception  to  the  declaration,  that  it  is  fiiid,  when  advan- 
that  the  defendant  bound  himfelf  to  the  plaintiff  per  nojnen  Thomae  ^^^^^^^J^"^ 
Pullein  vicecomitis  comitatm  praedidii,  and  it  does  not  fay,  of  what  bond  not  ta- 
countv  he  was  flieriff:  and  the  per  nomen  Is  to  be  taken  to  be  the  1^^" '"  ^}^_ 

J  ,  1        r     1       I  1  1    /-    •      •  I  I  1  ruanne  of  office 

fpecifick  words  or  the  bond  ;  and  fo  it  is  not  taken  by  the. name  of  j^c^e  ftienfF. 
office,  as  the  flatute  requires.     But  the  court  did  not  regard  this  See  i  Saund. 
objedion,   becaufe  it  appears  upon  the  whole  declaration,  that  he  ^i- 
was  Iheriff  of  Torkpire ;    and  if  there  was  fuch   omilTion  in  the  ^RoM.R.jTj. 
bond,  upon  the  oyer  the  bond  ought  to  have  been  entered  at  large,  Paim,  371. 
and  then  advantage  might  have  been  taken   of  it,  but  not  now.  ^"'  J^- 
Judgment  for  the  plaintiff  by  the  whole  court  for  want  of  the  ^  cro.  Sco. 
traverfe.  i^">''°",r- 


Whiietoll. 


Waters  vcrf.  GlafTop. 

TH  E  plaintiff  declares,  that  the  defendant's  fon  was  indebted  ^^if"''^^"^ 
to  him  in  ,  and  that  he  had  a  defign  to  arrefl  ,  Mod.' '71! 

him  for  it;   that  the  defendant,   in  conlideration  tiiat  the  plaintirT  i  SiJ.  396. 
at  the    fpecial   inffance  and  reqncfl  of  the  defendant  would  for-  ^K^b.'^oiV* 
bear  to  arrefl  the  defendant's  fon  until  after  the  twenty-third  of  443,  4-3. 
OBober,  the  defendant  alTumed  to  pay  to  the  plaintiff  on  or  before  i  Saund.  210. 
the  twenty-third  of  Ot^iJ^^r  fo  much  as  tlic  defendant's  fon  ihould 
be  indebted  to  the  plaintiff  upon  the  balance  of  the  account  to  be 
ftated  between  the  defendant's  fon  and  the  plaintiff;  and  the  plain- 

4Y  tiff 
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Rowlandfonv 
Simpfon 


tiff  averred,  that  an  account  was  ftated  of  all  debts  owing  by  the 
defendant's  fon  to  the  plaintiff,  and  upon  that  account  the  defen- 
dant's fon  was  found  indebted  to  the  plaintiff  in  20/.  and  avers,  that 
he  forbore  to  arreft  the  defendant's  fon  from  the  time  of  the  pro- 
mife  huciifque ;  and  that  the  defendant  did  not  pay  the  20/.  &c. 
Upon  72on  njjiwipfit  pleaded,  verdidl  for  the  plaintiff.     And  Ward 
moved  in  arreft  of  iudgment,  that  the  confideration  was  not  good ; 
becaufe  fince  the  plaintiff  was  to  forbear  until  after  the  twenty - 
third  oi  OSlober,  and  the  defendant  to  pay  the  money  on  or  before, 
it  m.ight  be,  that  after  the  defendant  had  paid  the  money,  the  plain- 
tiff would  not  perform  his  part,  but  arreft  the  defendant's  fon  be- 
See  I  Roll,     fore  the  time  agreed  by  the  promife.     Scd  non  allocatur.     For  per 
M>.  I'i  y\.  (>■  curiam  the  confideration  is  well  enough,  for  the  defendant  has  to 
the  laft  inftant  of  the  twenty-third  of  OElober  to  pay  the  money, 
and  the  next  inftant  for  forbearance  the  plaintiff  has  performed  his 
part,  for  he  is  not  bound  to  forbear  but  only  one  inftant  after  the 
Intendment,    twenty-third  of  OBober^  and  therefore  it  is  well  enough.     A  fe- 
cond  exception  was,  that   the   defendant   affumed   to  pay  all  that 
ftiould  appear  to  be  due  by  the  defendant's  fon  to  the  plaintiff  up- 
on the  balance  of  the  account  to  be  ftated  between  them,  which  is 
to  be  intended  of  all  debts  due  as  well  of  the  one  fide  as  of  the 
other,  and  there  is  here  an  averment  only,  that  an  account  was 
made  of  all  debts  due  by  the  defendant's  fon  to  the  plaintiff,  but 
perhaps  if  an  account  had  been  ftated  of  all  debts  due  on  both  fides, 
the  plaintiff  might  have  been  found  debtor  to  the  defendant's  fon, 
and  not  mce  verfa ;    and  therefore  the  defendant  affumed  to  pay 
only  what  ftiould  be  due  upon  fuch  account ;  and  therefore  for 
want  of  fliewing,  that  fuch  an  account  was  ftated,  the  plaintiff  has 
not  intituled  himfelf  to  his  aftion  againft  the  defendant.     Scd  non 
allocatur.     For  per  curiam,  they  will  not   intend  after   a  verdid, 
that  any  thing  was  due  from  the  plaintiff"  to  the  defendant's  fon. 
And  judgment  for  the  plaintiff. 


Hill  ve7-f.  Vaux. 


A  /fOtion  was  made,  that  the  King's  Bench  would  grant  a  pro- 


S.  C.  2  Salk. 

p'*^;  z  \y  \  hibition  to  the  Spiritual  Court,  where  the  defendant  Vaux 
iTiviod.  Z06.  libelled  againft  the  plaintiff  for  tithes  of  milk.  And  it  was  ground- 
Bunb.  73.  ed  upon  a  fuggeftion  of  a  cuftom,  that  every  inhabitant  in  the  pa- 
Modus  for  ^^^  j.j^^  ^}^Q  j,gpj.  (~Q^s  there,  had  ufed  time  whereof,  ^c.  to  fet  out 

the  whole  meal  of  milk  upon  the  ninth  day  of  May  at  night,  and 
upon  the  tenth  day  of  Mas  in  the  morning,  et  fic  fuper  quemlibet 
7ionum  diem  tunc  proxime  fequentcm,  until  one  lamb  yeaned  in  the 
next  year  following  fliould  be  heard  to  bleat  there ;  and  the  milk 
fet  out  in  fuch  manner  the  vicar  for  the  time  being  had  ufed  to 

fend 
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fend  a  fervant  to  bring  to  him  ;  and  that  was  in  fatisfadion  of  all 
tithes  of  milk.     And  a  rule  was  made,  that  a  prohibition  fliould 
be  granted,  tiifi  ciiiifa,  G?f.      Upon  which  Wright  King's  ferjeant 
at  the  day  appointed  argued,  that  the  rule  ought  to  be  difcharged  ; 
becaufc  unreafonable  cuftoms  are  void.     Hob.  175.  Topjall  v.  Fer- \^^^^^{t^^^)a\^ 
rers  329.    Barker -v.  Cocker.     Then  this  cuftom  is  unreafonable,  cuftoms. 
becaufe  it  forces  the.  parfon  to  fend  for  the  milk  where  it  is  milk- 
ed; and  then  if  it  be  a  great  pariOi,  he  muft  keep  more  fervants 
than  his  vicarage  will  fuftain.     And  in  Raym.  zjj.  Dodd  v.  Ingle- 
ton  it  is  held,  that  tithe  milk  ought  to  be  brought  to  the  paifon's 
houfe.     And  of  this  opinion  was  Rokehy  juftice.      But  Holt  chief 
juftice  contra.     For  (by  him)  if  a  parifliioner  fets  forth  a  cuftom,  Tithe  milk, 
to  pay  the  tithes  to  the  parfon  at  his  houfe,  though  he  prefcribes  where  pay- 
to  pay  them  in  kind;  this  will  be  a  good  cuftom.     And  for  that* 
he  cited  the  opinion  of  Popham  chief  juftice,   3  Cro.  609.     Aujlin 
V.  Lucas,  where  he  fays,  that  a  prefcription,  to  pay  to  the  parfon 
the  tenth  quart  of  milk  at  the  parfon's  houfe,  would  be  a  good 
modus.    And  per  Holt,  the  refolution  in  Raym.  277.  is  an  equitable 
refolution,   founded  upon  the  ufage  of  the  neighbouring  pariflies. 
See  Pa/m.  341,  381.  Wifeman  v.  Denbam. 

2,  Wright  King's  ferjeant  argued,  that  this  cuftom  is  a  plain 
prefcription  in  yion  decimando  for  a  great  part  of  the  year.  For  the 
prefcription  is  in  truth  to  pay  lefs  in  the  compafs  of  the  whole 
year  than  a  tenth  part.  And  then  no  cuftom  is  good  to  pay  the 
lame  thing  in  kind,  unlefs  it  be  to  be  paid  in  a  more  beneficial 
manner,  than  that  which  the  law  prefcribes.  3  Cro.  609.  2  Cro. 
47.  I  Mod.  229.  Moor  V.  Field.  1  Anderf.  199.  But  where  Diverfity. 
there  is  fome  alteration  in  the  payment  of  that  which  the  law  ap- 
points for  the  advantage  of  the  parfon,  though  the  advantage  be 
fmall,  yet  the  cuftom  fliall  be  good.     Hob.  250. 

But  againft  this  Corners  King's  counfel  argued,  that  the  cuftom 
was  good.     For  (by  him)  the  ufual  time  for  ceafing  from  this  pay- 
ment in  this  parifh  is  the  middle  of  March ;  for  being   in  Lincoln- 
Jhire,  there  are  no  lambs  yeaned  before  that  time.     Then  for  the 
days  in  which  the  parfon  is  deprived  of  the  tithe  which  the  law 
gives  him,    he  receives  very    great    recompence,    in  receiving  the 
whole  meal  of  milk  every  ninth   day,  when   the  cows  give  more 
milk  than  they  do  in  March  and  April.     And  he  cited  the  cafe  of 
Lee  V.  Collins,   i  Roll.  Abr.  648.  C.  3.  where  it  is  faid,  that  it  is  a 
good  tmdus  for  tithes  of  eggs,  to  pay  in  Lent  thirty  eggs  for  all 
tithes  of  eggs.     Sed  non    allocatur.      For   [per  tctavi  curiam)  the 
cuftom   is  ill,  and  it  is  a  plain  non  decimando.     For  fuppofe  a  lamb  Kon  ded- 
bleats  there  at  tlie  end  oiPiecembcr,  or  at  the  beginning  oi  Janua-  "■""^''• 
ry,  the  parfon  fliall  lofc  tithes  for  four  months  and  more.     Then 
2  ^  "'''^■* 
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a  man  cannot  prefcribe  to  pay  lefs  of  the  fame  thing  ;  but  ought  to 
prefcribe,    to  pay  fomc  other  thing  in   lieu  of  it,  or  to  pay  it  in 
fome  other  manner  than  the  law  prefcribes.     And  per  Holt  chief 
JLiftice,  this  docs  not  refemble  the  cafe  of  the  thirty  eggs  in  Lent, 
for  there  the  cuiiom  binds  the  parifhioner  to  the  payment  of  fo 
many  at  that  time ;  and  whether  he  have  hens  or  not,  he  is  obli- 
ged to  it ;  fo  that  he  may  be  obliged  to  buy  eggs,  to  pay  the  par- 
Thirty  eggs    fon  ;  and  that  makes  it  a  good  cuftom.     But  if  the  cuftoni  was  that 
for  tithes  of    j^g  fliould  pay  thirty  eggs  of  his  own  hens,  the  cuflom  would  be  ill. 
ot^n  hens,  ill.  The  rulc  for  the  prohibition  was  difcharged. 

Hawkins  vcrf.  Cardy. 

s  c.  I  Salk.   '  I   ^IIE  plaintiff  brought  an  adion  upon  the  cafe  upon  a  bill  of 
65-  X      exchange  again  ft  the  defendant,  and  declared  upon  the  cuf- 

s.^C.  izMod  to"^  °^  merchants,  which  he  fliewed  to  be  thus;  that  if  any  mer- 
chant fubfcribes  a  bill,  by  which  he  promifes  to  pay  a  fum  of  mo- 


3Bulft.232.  j^gy  J.Q  another  man  or   his  order,   and   afterwards   the  perfon  to 
pi.  52.  whom  the  bill  was  made  payable  indorfes  the  faid  bill,  for  the  pay- 

ment of  the  whole  fum  therein  contained,  or  any  part  thereof,  to 
another  man,  the  firft  drawer  is  obliged  to  pay  the  fum  fo  indorfed 
to  the  perfon  to  whom  it  is  indorfed  payable  j  and  then  the  plain- 
tiff fliews,  that  the  defendant  Cardy,  being  a  merchant,  fubfcribed 
a  bill  of  46  /.  19  s.  payable  to  Blackmail  or  his  order  ;  that  Black- 
man  indorfed  43  /.  4  J.  of  it  payable  to  the  plaintiff,  Gfr.  The  de- 
fendant pleaded  an  infufficient  plea.  The  plaintiff  demurred,  and 
the  defendant  joined  in  demurrer.  And  adjudged  per  totam  curiam. 
Apportion-  t'^^t:  the  declaration  is  ill.  For  a  man  cannot  apportion  fuch  per- 
nieiit.  fonal   contrad,  for  he  cannot  make  a  man   liable  to  two  adions, 

where  by  the  contradl  he  is  liable  but  ;o  one.  As  if  A.  grants  a 
rent  charge  of  20/.  per  annum  to  B.  B.  grants  10/.  to  C  C.  cannot 
compel  the  terretenant  to  attorn.  So  if  lands  are  conveyed  vvith 
warranty  to  A.  and  B.  their  heirs  and  afFgns,  if  partition  be  made, 
the  warranty  is  extindl.     See  Hc/k  25.     Re//.  .  and   O/'w.w's 

cafe.  But  if  in  the  principal  cafe  the  plaintiff  had  acknowledged 
the  receipt  of  the  3/.  15^.  the  declaration  had  been  good.  And 
though  it  was  objedled  by  P^r.  N'ort/jey  for  the  plaintiff,  that  the 
plaintiff  has  made  payment  of  a  part  to  be  part  of  the  cuftom,  and 
therefore  it  was  well  enough  by  the  cuflom.  Hc/t  chief  juflice 
anfwered,  that  this  is  not  a  particular  local  cuftom,  but  the  com- 
mon cuftom  of  merchants,  of  which  the  law  takes  notice ;  and 
therefore  the  court  cannot  take  the  cuftom  to  be  fo.  And  the 
whole  court  were  of  opinion,  that  judgment  ought  to  be  cntred  for 
the  defendant.  But  upon  the  importunity  of  Mr.  Ncrt/jey  leave 
was  given  to  the  plaintiff,  to  difcontinue  upon  payment  of  cofts. 

Rex 
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Rex  vej^f.  Sir  Richard  Raines. 

A  Mandamus  was  direded  to  Sir  Richard  Raines^  to  command  s.  c.  i  Salk. 
±\  him  to  grant  probate  of  the  will  of  Edith  Pinfold  to   one  -?9- 
Richard  Watts,  who  was  made  executor  of  it.     Sir  Richard  Raines  nilminmls  to 
makes  return  to  it,  and  admits,  that  Edith  Pi}}fold  made  her  will,  compel  the 
and  Watts  executor  of  it ;   but  fays  farther,  quod  lucidentcr  et  jn-  "^"^'"^ad^lnj. 
dicialiter  fitit  probatum,  et   conjlat  to   him,    that  V/atts  is  worth  limtion. 
nothing,  but  abfconds  for  debt ;  and  therefore  that  it  is  lav/ful  to  3  Wiiliaras 
him,    to  defer  the  granting  of  the  probate,  until  Watts  find  fuffi-  ^^''' 
cient  fecurity  to  perform  the  intent  of  the  will.     And  it  was  ar- 
gued by  Sir  Bartholomew  Shoiver,   Mr.  Montague,  and  Dr.  Waller 
the  King's  advocate  general  a  civilian,  that  this  return  was  good, 
and  that  a  peremptory  mandamus  ought  not  to  be  granted.     And 
Dr.    J'/alier  fiid,    that    in  fidl   the  cafe   was  thus ;   Edith  Pinfold 
made   her  will,  -And  Richard  Watts  her  nephew  her  executor,  and 
devifed  to  him    loo/.   for  a  legacy,  and  fome  cattle;  fhe  devifed 
alfo  to  Baines  her  brother   500  /.   and  the  refidue  of  her  perfonal 
eftate  to  the  fon  of  Baines  ;  the  will  was  brought  by  Baines  to  the 
prerogative  court   to  be  proved ;  and   it  was  oppofed  by   Huntley, 
but  was  not  promoted  at  all  by  Watts ;  fentence  paflcd  in  the  pre- 
rogative  court  for    Baines;    upon  which  Huntley  appealed  to  the 
delegates,   and  the  fentence  there  was  confirmed  -,  whereupon  the 
will    was  returned    into   the    prerogative    court,    and    then  Watts 
claimed  probate ;  but  upon  examination  it  appeared  to  the  judge, 
that  he   was  an  infolvent  and  neceffitous  man,  and  had  received 
his  legacy,  and  therefore  the  judge  required  caution  ;  upon  which 
Watts  obtained  this  mandamus,  and  to  it  the  judge  made  this  re- 
turn,   which    (by   Dr.   Waller)    is  good.     For   1.  if  there  is  any 
default  in   the  judge    in    the    adminiflration  of  his   office,  it  is  a 
proper  fubjedl  for  an   appeal ;  for  this  will,    being  of  chattels,  is 
altogether  of  ecclefiaftical  conuiance  ;   and  therefore  as  the  fpiritual 
judge  fliall  judge  of  the  validity  of  the  will,   fo  he  ought  to  make 
a  judgment,  whether  he  ought  to  grant  probate  of  it  or  admini- 
flration,  or  if  the  cxecutorfnip  be  conditional,  as  it  may  be,  whe- 
ther the  condition  be  performed,  &'V,  in  all  which  cafes  if  he  makes 

a  falfe  judgment,  the  proper  remedy  is  appeal,  and  not  to   come 

in  this  manner  for  remedy  to  the  King's  Bench. 

2.  He  argued,  that  the  judge  has  done  nothing,  but  what  in 
fuch  cafes  he  ought  to  do ;  for  in  fuch  cafes  he  may  properly  re- 
quire caution.  In  the  time  of  the  heathen  emperors  the  teframenrs 
were  rcpofed   in  the  colleges  of  the  pontificcs,  and  from  the  firft 

4  Z  Chriftianity 
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Chrifiianity  of  the  Roman  emperors  the  bifliops  were  intrufted  with 
them.  Now  the  civil  law  was,  that  fecurity  (hould  not  be  de- 
manded de  haeredc,  which  at  that  time  included  what  we  now  call 
executor,  unlefs  he  was  infolvent ;  and  then  it  was  lawful  to  de- 
mand caution  or  fecurity.  But  after  this  the  canon  law  followed, 
and  then  they  made  ufe  of  the  word  executor  which  was  before 
included  in  the  word  heir ;  and  of  them  there  are  three  forts. 
Sorts  of  execu-  I.  Legitimiis,  viz.  the  ordinary.  2.  Dattis,  viz.  he  whom  the 
tors.  ordinary  appoints,  and  he  always  gives  fecurity.     3.  'T'^jlamentarius, 

who  came  inftead  of  the  heir,  which  is  he  whom  we  call  executor 
;ca7'  s^oxyjv-     And  then  as  the  heir  before,  if  he  was  infolvent,  al- 
ways gives  caution  ;  fo  for  the  fame  reafon  an  infolvent  executor 
always  gives  caution.     To  fay  the  truth,  there  is  a  difference  made, 
when  the  teftator  knew  at  the  time  of  the  making  his  will,  that 
the   perfon,    whom   he   conftituted  executor,  was  then  infolvent, 
and  when  the  executor  is  become  infolvent  by  matter  ex  pojl  faSfo ; 
but  at  what  time  Watts  became  infolvent,  does  not  appear  in  this 
cafe ;  and  therefore  to  juftify  the  afting  of  a  judge,  the  court  will 
intend,  if  it  be  material,  that  he  became  infolvent  fince  the  death 
of  the  teflatrix,  rather  than  at  the  time  of  the  will  made,  Linw. 
provinv.  lib.  3,  23.  tit.  de  teftamentis,  it  is  faid,  that  no  reHgious 
man  {hall  be  executor,   unlefs  his  fuperior  takes  care  to  give  cau- 
tion for  the  due  execution  of  the  will,  and  for  the  lofs  that  may 
happen  by  his  adminiftration  ;  and  Linivood  gives  the  reafon  of  it, 
becaufe  it  appears  that  fuch  a  perfon  is  infolvent ;  which  proves 
that  infolvent  perfons  ought  to  give  caution.     So  Lirrjo.  cap.  Jlatiit. 
before  the  executor  be  admitted  by  the  ordinary  to  execute  the 
will,  he  ought  to  take  an  oath,   &V.    (which  is  the  conftant  prac- 
tice, and  yet  no  mention  is  found  of  fuch  oath,  before  tiiat  which 
thefe  conftitutions  in  Lintvocd  make  of  it ;  and  yet  before  the  new 
ffatute  if  quakers  refufed  to  take  fuch  oath,   no  probate  of  any  will 
ufed  to  be  granted  to  them,)  ct  Ji  opcrtcat^  fays  Linicocd,  he  fliall 
give  fufhcient  caution.     To  the  fame  purpofe  Swinb.  6  part,  par. 
ExecutorTO«    14.   pag.  363,   364.      To  which   Sir  Bartbolomeio  Shower   added, 
tompos,  j]^^j.  j£  g^  executor  is  no7i  compos,  the  ordinary    is    not   bound  to 

grant  probate  to  him,  becaufe  he  hath  an  apparent  difability  to  exe- 
cute the  will,  which  ffrongly  refembles  this  prefent  cafe.  2,  He 
faid,  that  if  the  executor  refufes  to  take  the  oath,  this  amounts  to 
a  refufil  of  the  office,  and  the  ordinary  may  grant  adminiftration 
cum  teftamento  annexo.  Why  then  fliall  not  the  refufal  to  give 
fecurity  amount  to  a  refufal  of  the  office  of  executor ;  fince  there 
is  no  pofitive  law,  that  in  fuch  cafe  the  ordinary  fliall  adminifter 
an  oath,  more  than  in  this  cafe  that  he  fhall  demand  caution  ? 
3.  He  faid,  that  mandamus' s  are  granted  oftentimes,  to  compel  the 
granting  of  adminiftration  ;  and  rightly,  becaufe  they  feem  to  be 

founded 
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founded  upon  the  a6t  of  parliament,  which  appoints  the  granting 
of  adminiftrations ;  but  one  cannot  find  any  precedents  of  man- 
damus^ to  compel  the  judges  of  the  civil  law,  to  execute  their  law, 
which  feems  to  be  the  prefent  cafe. 

But  againft  this  it  was  argued  by  Mr.  Northey  and  Mr.  Eyre^ 
that  a  peremptory  mandamus  ought  to  be  granted.  For  (by  them) 
the  return  is  not  fufficient,  becaufe  it  is,  quod  conjlat,  &c.  which 
is  no  pofitive  averment,  Raym.  153.  2,  They  argued,  that  the  See  Stile  455. 
prerogative  court  cannot  in  fuch  cafe  require  caution,  for  the  fame  £^"^[^^^5 
reafons  that  the  court  afterwards  gave  for  the  ground  of  their 
judgment,  and  therefore  unneceifary  to  be  repeated. 

Pfr  J/b// chief  juftice.    Wills  and  teftaments  are  of  ecclefiaftical  Wiiisofecdc- 
conufance,  not  by  force  of  the  civil  or  canon  laws  (for  they  bind  [j'^^^'"'  '^°"''' 
no  farther  here,  than  as  they  have  been  received  here)  but  by  the 
law  of  the  land.     Then  if  the  ecclefiaftical  courts  proceed  to  in- 
large  the  power  of  the  judge,  contrary  to  that  which  the  common 
law  allows,  the  King's  Bench  will  prevent  all  forts  of  encroach- 
ments.    As  if  an  executor  be  fued    in   the  ecclefiaftical  courts  to  Executor  fued 
make    diftrihution,    he    not  being  refiduary   legatee;   though   that  to  make  di- 
were  allowed    by  the  canon   law,    yet  the    King's    Bench  would 
grant  a  prohibition   to  ftay  any  fuch  fuit ;  for  all  fuits  for  diftribu- 
tions  were  prohibited  by  the  King's  Bench,  until  the  22  Gf  23  Car.  2. 
cap.  10.  made  them  lawful.     Dr.  Waller  has  not  quoted  any  canon 
law,  that  the  ordinary  in  fuch  cafe  ought  to  take  caution  ;  and  the 
common  law   will   not  permit  him,  to  exaft  fecurity,  for  the  in- 
folvency  of  the  executor.     For  fuppofe  in  this  cafe  (as  the  fadt  is)  Executor  win 
the  executor  will   not  give  fecurity,  and  yet  will  not  renounce  the  ""n^'^*^  ^'''^' 
executorOiip  ;    tlie  ordinary  cannot  compel    him  to  give  fecurity. 
Wlut  muft  be  done  ?  Thou'rh  the  refufal  of  the  oath  amounts  to  a  Oath  refufed. 
rekifal  of  the  otfice  of  executor  (becaufe  the  oath  is  allowed    by 
the  common  law,  for  it  is  proper  to  take  a  promiftbry  oath,  tliat 
he  will  execute  the  office  juftly,   which  he  is  going  to  execute) 
yet  the  refufal  to  give  fecurity  will  not  amount  to  a  refufal  of  the 
oftice  of  executor;  becaufe  it  is  againlt  common  right,  to  require 
collateral  fecurity.     Then  the  teftament  will  continue  in  force,  the 
ordinary  cannot  grant  adminiftration  cum  teftamento  annexe,  and  fo 
there  will  be  a  failure  of  jufticc,  no  body  being  capable  to  fue  the 
teftator's  creditors.     One  half  of  what  one  finds  in  Lin-d^ood  is  not 
the  law  of  the  land.     And  as  to  the  cafe  of  religious  perfons,  ob- 
jeiiilied  out  oi  Liinvood,  he  faid,  that  if  a  monk  be  made  an  cxecu-  Monk  made 
tor,    he   cannot   accept  the  ofiice   without    leave  of  his    fuperior;  «"'•<="'"'• 
and  then  if  the  fuperior  gives    him  leave  to  be  executor,   without 
giving  other  collateral  fecurity,  the  fuperior  by  his  leave  given  is 
become  fecurity;  and  if  the  monk  commits  a  devaflavit,  the  fuit 

fiiall 
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iliall  be  againft  the  abbot  and  the  monk,  and  the  execution  will  be 
of  the  goods  of  the  houfc.  And  Turton  juflice  agreed  with  Holt 
chief  juftice /';/  omnibus.  But  Rokehy  ]\xK\CQ.  feemed  to  be  of  opi- 
nion, that  the  grievance  in  the  prefent  cafe  would  be  properly  re- 
medied by  appeal.  And  he  faid,  that  in  the  province  ciiTork  fe- 
•curity  was  always  given  upon  the  granting  of  the  probate  of  a  will, 
without  any  difpiite  made  about  it.  Upon  which  a  day  was  given 
to  Dr.  Waller  ,  to  certify  the  King's  Bench,  by  producing  prece- 
dents, whether  the  practice  had  been  in  the  prerogative  court  to 
take  caution  in  fuch  cafe.  At  which  day  no  precedent  of  it  being 
fhewn,  nor  fatisfadion  thereof  gis'en  to  the  court  j  HoU  chief 
juftice  with  the  concurrence  of  the  other  judges  pronounced  the 
opinion  of  the  court,  that  a  peremptory  i/iandanms  ought  to  be 
granted  in  this  cafe ;  becaufe  the  ecclefiaftical  court  cannot  require 
caution  in  this  cafe.  i.  For  when  a  man  is  made  executor,  no 
body  can  add  qualifications  to  him,  other  than  thofe  which  the 
teftator  has  impofed  ;  but  he  fhall  be  who,  and  in  what  m;;nner, 
the  teftator  fhall  judge  proper.  2.  The  executor  has  a  temporal 
right,  of  which  he  is  barred  by  the  refufal  of  the  probate,  inafmuch 
Executor  can- as  he  Cannot  before  probate  iue  in  Wejlmuijlcr-hall.  3.  There  are 
"""^ha"*  ''^  "°  precedents  in  the  canon  law,  to  warrant  this  ;  and  the  practice 
has  been  always  contrary.  And  if  any  cafes  happen,  in  which 
equity  may  be  requifite ;  there  is  another  channel  here,  where  it 
runs,  without  reforting  to  the  fpiritual  court,  vix.  chancery.  A 
peremptory  mandamus  was  granted.  And  note,  Mr.  Robert  Eyre 
told  me,  that  the  lord  chancellor  Somers  well  approved  this  refo- 
lution. 

Jackfon  veff.  Pigott. 

■s.  c.  I  Salk.  /iSfiunpfJ  upon  a  bill  of  exchange.  The  plaintiff  declares,  that 
Carth'l^.  J'  ^-  drew  a  bill  of  exchange  upon  the  defendant  dated  the 

Bill  acepted  tvventy-fifth  of  March  1696,  payable  within  one  nionth  after; 
after  it  was  that  afterwards,  viz.  fuch  a  day  in  April  1697  ^^  Shewed  the  bill 
paya  e.  ^^  j^  ^j^^  defendant,  and  he  promifed  to  pay  \\.  fecundum  tenorem  et 
izMoi..' ^\o,fff ^51  iim  billae  praedidae,  Non  afjlimpfit  pleaded,  and  verdidl  for 
212.  the   plaintiff.      Sir  Bartholomew  Shower  moved    in  arreft  of  judg- 

■P#  574-  ment,  that  the  promife  was  void,  becaufe  impofTible  to  be  per- 
formed, the  day  of  payment  being  pafl  at  the  time  of  the  ac- 
ceptance of  the  bill,  and  lo  impoflible  to  be  pevformed  ficundum 
tenorem  ct  ejf'eclum  billae  praediEfae  ;  all  which  appears  upon  the 
plaintiff's  declaration.  To  which  Mr.  A^orZ/^rr  for  the  plaintiff  an- 
fvvered,  that  it  will  amount  to  a  promife,  to  pay  generally.  Of 
which  opinion  was  the  whole  court.  And  Holt  chief  juflice  took 
the  diflindion,  where  tlie   day  of  payment  is  pafl  at  the  time  of 
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the  acceptance,    as  it  was  in  this  cafe,  and  where  the  day  of  pay- 
ment is  to  come.     In  the  former  cafe  acceptance  to  pay  Jeamdiim 
tenorem  et  effcSlum  billae  will  amount  to  a  general  acceptance  to 
pay  the  money;  contra  in  the  latter  cafe.     For  in  the  former  cafe 
it  is  impoffible  to  pay  the  money  as  the  bill  appoints.     But  he  faid, 
that  it  had  been  better  in  this  cafe,  to  have  declared  of  a  general  Declaration, 
promife,   without  having    reftrained  it  by  the  tenorem  et  ejfeSlum 
billae.     And  (by  him)  in  fuch  cafe  the  acceptance  of  a  bill  amounts 
to  an  exprefs  promife  to  pay  it.     But  (by  him)  if  the  plaintiff  de- 
clares, that  the  acceptance  was  before  the  day  appointed  for  the  pay- 
ment, and  that  he  accepted  to  pay  it  fecundum  te?tore?n  et  effecfum 
billae  praediSlae  ;  and  it  appears  upon  the  evidence,  that  the  accep- Evidence  va- 
tance  in  fad:  was  after  the  day  of  payment:  that  would  be  aeainfl  V"/"'"""^ 
the  plaintiff.     Judgment  tor  the  plaintift. 


c 


Ovenant.     The  plaintiff  declared  upon  an  indenture  of  fettle-  Covenant,  by 
ment  upon  marriage,  by  which  the  fiither  fettled  certain  lands  p^*')^'" '"^g'*' 
to  the  ufe  of  J.  S.  for  four  years,  and  afterwards  to  the  ufe  of  the  2  Lev.  26,92. 
fon  for   life,   and  then  to  the  daughter  for  life,  and  then  to  the'X"^. '75- 
firft,  fecond,  &c.    fons   of  their  two  bodies   in  tail,  &c.  and  ^^^liob  z-^^' 
father  covenanted,  that  the  lands  fo  limited  in  jointure,    after  the  SKin.  40. 
expiration  of  the  four  years,   fhould  be,  and  for  ever  continue  of 
tlie  annual  value  of  200/.  per  annum;    and  the  breach  was  affign- 
ed,  that  the  lands  were  not  of  fuch  value.     This  adion  was  brought 
by  the  fon  again  ft  the  executor,  who  demurred  to  the  declaration. 
And  Mr.  Ward  took  exception,  that  this  covenant  did  but  extend  Expofition  of 
to  the  eftate  for  life  limited  to  the  wife  for  her  jointure,  and  then'^">'«'^='^-- 
the  fon  cannot  have  an  adtion.      For  the  words  [eft;ite  fo  limited 
in  jointure]  reftrained  it  to  this  eftate  onlyj    and  the  fecurity  muft 
be  intended  to  have  been  for  the  benefit  of  the  wife  only,  to  the 
end  that  fhe  might  be  certain  of  a  jointure  of  fuch  a  value.     And 
it  cannot  be  intended,  that  the  father  meant  to  oblige  himfelf  to 
fecure  it  to  his  fon.     And  he  cited  Hob.  273,  329.     2  Sau?id.  413. 
Allcyn  10,     2  Vcntr.  140.  cafes  ^where  covenants  are  reftrained  by 
the   intent   of  the   parties.     That   the  words    [for   ever  continue] 
cannot  be  conftrued,  to  make  a  perpetual  covenant,  but  muft  have 
fome  reftridtion  j  and  that  which  he  had  mentioned,  feemed  to  be 
the  moft  proper;  and  that  if  this  conftruiftion  were  not  made,  the 
words   ( fo  limited  in  jointure]  would  be  idle  and    of  no  effedl ; 
for  it  does  not  appear,   that  there  were  anv  other  lands  comprifed 
in  the  deed.     But  Nortkey  for  the  plaintiff  argued,   that  the  cove- 
nant is,  that  after  the  four  years  the  lands  fliould  be  and  continue 
for  ever,  (^c.     Now  the  fon  having  by  the  limitation  of  the  deed 
the  next  immediate   eftate   after  the  four  years  expired,    if   this 
covenant  is  not  conftrued  to  extend  to  him,  it  will  be  deftroyed  ; 

5  A  fince 
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fince  his  eftate  commences  immediately  upon  the  expiration  of  the 
four  years.     Which  Holt  chief  juftice  granted,  and  faid,  that  the 
words  [lands  fo   limited  in  jointure]  were  only  a  defcription  of  the 
lands  to  which    the  covenant  fhould   extend  j    and  it   is    advan- 
tagious  to  the  wife  that  the  lands  fhould  be  of  fuch  value  to  the 
fon  of  her  hufband,  for  fhe  may  live  in  a  more  plentiful  manner. 
And  as  to  the  objedlion,  that  the  words  would  be  idle  and  of  no 
effeft,  he  anfwered,  that  notwithftanding   any  thing  to  the   con- 
trary appearing  to  the  court,  there  might  be  other  lands  mention- 
ed in  the  deed ;  and  if  the  defendant  would  have  taken  advantage 
of  this  exception,  he  fhould  have  prayed  oyer  of  the  deed,  to  the 
end  that   it  might  have  appeared,  that  there  were  no  other  lands 
comprifed  ;    for   the    plaintiff  has   no  need   to  fhew  more  of  the 
deed  in  his  declaration,  than  concerns  his   cafe.     And   as   to   the 
Diverfity.      extenfivenefs    of  the    covenant  he   took  this  difference,    that   it 
would  extend  to  all  eftates  raifed  by  the  deed.     As  \i  H.  limits  an 
eftate  to  A^  for  life,   remainder   to  B.  for  life,   remainder  to  the 
firft,  fecond,  &c.  fons  of  their  two  bodies,  remainder  to  his  own 
right  heirs,    with  fuch  a  covenant  annexed  to  it,    it  will  extend 
to  the  eftates  for  life,   and  the  eftates  tail ;    but  if  for   default   of 
iffue  of  the  bodies  of  A.  and  B.  the  reverfion  defcends  to  the 
collateral  or  lineal   heir  of  H.  he  fliall  never  take  advantage  of 
it,  becaufe  he  is   not  privy  to  the^onfideration  of  the  deed,    nor 
party  to  the  deed,  nor  is  his  eftate  raifed  by  the  deed.     But  if  in 
fuch  cafe  the  remainder  had  been  limited  to  the  right  heirs  of  A. 
or  B.  or  of  J.  S.  they  might  fue   upon  this  covenant,    becaufe 
they  had  taken  by  the  limitation  of  the  deed,    and  are  privy  to 
it.     Judgment  was  given  for  the  plaintiff  by  the  whole  court.     Ex 
relatione  nfri  "Jacob, 

'Ktxve?-/.  Bradford. 

IndiamentforTV  /|"R.  C^/c«  moved  to  quafh  an  indidment,  in  -which  Bradford 
rot  perform-  j^y  J  ^^g   injifled     fop    not  Curing  the  pox   of  7.   S.    in  three 

ing  a  promile.  "^      ,  ',  •/-         r    i        i    ,-       i  it-  i 

Salk.  379-  p.  weeks,  contrary  to  the  promile  or  the  defendant,  he  being  a  phy- 
25.  In  Bani-flcian;  and  the  whole  fad  fpecially  fet  forth    in  the  indidment. 
e.     ^^j  j^  ^^g  quafhed,  niji,  & c.  hy  Rokeby  and  T^iirton  juftices,  abfente 
Holt  chief  juftice. 


Cook 
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Cook  verf,  Harris. 
Intr.  10  Will  3.     B.  R.    Rot.  490. 

THE  plaintiff  brought  debt  againft  the  defendant   as  affignee 
of  a  term,  being  executor  of  the  firft  leffee ;  in  which  the 
plaintiff  declared,   that  he  demifed  a  mefuage  to  "John  Harris  for 
the  term  of  twenty  one  years,    rendering  60/.  per  OMnum  rent,  ct 
quod  pojlea,  viz.  primo  Juliiy  totum  refduum  termini  praedidli  an- 
noriim  devenit  per  ajjignationetn  to  the  defendant ;    and  this  adlion 
was  brought  for  rent  due  at  the  Michaelmas  following.     The  de- 
fendant pleads,  quod   ante  diem    folutionis   redditus  praeditli,    aut 
aliqua  pars  inde  devenit   debita,  (he  a.({^gncd  totum  /latum,  intere^e, 
et  termitium  fuum  viginti  et  unius  anjiorum,  to  J.  S.  viz.  29  Junii^ 
and  that  the  afTignee  accepted  it,  Cfc.     The  plaintiff  replies,  that 
the  defendant  alTigned  totum  Jus  titulum  /latum  interejfe  et  rejiduum 
di6li  termini  ipjius  Mariae  (viz.  the  defendant)  in  narratione  prae- 
diSla  fuperius  fpecijicata  et  expreffa,  to  defraud  the  plaintiff.     The 
defendant  rejoins,  and  traverfes  the  fraud.     Upon  which  the  plain- 
tiff demurs.     And  Mr.  Northey  took  exception  to  the  plea,  becaufe 
it  appears  that  the  defendant  afligned  before  the  term  was  afllgned 
to  her  by  the  affignment,  of  which  the  plaintiff  declares ;  but  fhe 
does  not  fay,  that  flie  afligned  after.     Now  it  may  be,  that  it  was 
re-affigned  to  her  again  upon  the  firll  oi  Jidy,  which  is  very  con- 
fiftent  with  her  plea,  and  then  flie  fliall  pay  the  plaintiff  his  rent. 
But  if  the  plea  had  been,  that  after  the  defendant  was  aflignee  fhc 
affigned,  viz.  fuch   a  day,  which  in  fadl  was  before  the  day  of  the 
affignment  to  her  mentioned  in  the  plaintiff's  declaration,  there  the 
viz.  had   been  void,  and   the  plea   good.     But  contra,    fincc  the  A  repagnaTit 
words  poji  ajjignationcm  are  not  in  the  plea.     And  per  Holt  cliief '^'Y^''"'''  '= 
juftice,  this  plea  ought  to  have  faid  pofi  ajjignatioiievi ;   for  the  de-  ^jj; '  ^^^t 
fendant   mufl   either   traverfe    the    alfignment   mentioned   in    the  pleaded  in 
plaintiff's  declaration,    or  confefs  and  avoid.     And  therefore  here  ^^^^,  ^°^  ■■«"' 
if  the  plaintiff  had  not  replied,  this  plea  had  been  ill;  but  here  thea^i''I^„'  * 
plaintiff  has  aided  it  by  his  replication,  where  he  fays,  that  the  dc- Replication 
fendant  afligned  totwn  jus  titulum  Jlatum  interejfe  et  refuluiim  diSfi  a'^s  a  vitious 
termini  ipJius  Mariae  in  narratione  praediSla  fuperius  fpecijicati,  ^c.  ^  ^^' 
And  (by  him)  the  ancient  method  of  pleading   affignments   was, 
virtutc  cujus  the  afiignee  entred  and  was  poffeifcd  ;    but  that  is  dif- 
ufed  now,  for  the  affignee  has  the  efiate  in  him  before  entry,  though 
not  to  bring  trefpafs.     And  (by  him)  if  there  be  an  agreement  be-Trefpafs. 
tween  the  kfibr  and  leflee,  that  the  leflee  lliall  pay  the  rent  at  the 
beginning  of  every  ycrit  before  hand;  when  the  leflee  at  the  end  of 
the  firfl  year  pays  his  rent  (which  he  defigns  for  the  year  following) 
2  yet 
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Rent  when  yet  in  judgment  of  law  it  is  rent  for  the  year  part,  and  fo  the  lefTee 
^"^"  in  judgment  of  law  pays  no  rent  for  the  laft  year  of  the  term. 

AfTignment  Then  Rokcbv  juftice  took  exception  to  the  plea,  that  it  is  not  faid, 
TiW^n'o-''  ^^^^  ^^■'^  plaintiff  had  notice  of  the  afiignment.  And  he  faid,  that 
tice.  it  was  adjudged  in  the  Common  Pleas  between  Tovey  and  Pitcher^ 

that  in  fuch  cafe  there  ought  to  be  notice.  \Stt2Ventr.  234. 
Note,  Mr.  Place  told  me,  that  he  was  in  the  Common  Pleas  when 
this  cafe  of  Tovey  v.  Pitcher  was  adjudged ;  and  judgment  was 
given  by  Pollexfcn,  Powell  and  Rokeby,  that  the  lefTor  ought  to 
have  notice,  contrary  to  the  opinion  of  Fcfitris.]  But  Hcli  chief 
iuftice  faid,  that  judgment  of  the  Common  Pleas  was  reverfed  in 
the  King's  Bench  upon  error  brought,  by  the  opinion  of  the  whole 
court;  which  reverfal  was  grounded  upon  the  reafon  of  Walker'^ 
cafe,  3  Co.  23,  &c.     Judgment  was  given  for  the  defendant. 


3  Lev.  29;. 
3  Rep-  338 


S.C.  izMod. 

207. 

S.  C.  I  Salk. 

117. 

Carth.  4.62. 

Bro.  Execu- 
tors 147. 
I  Salk.  306. 
Jenk.  79.  p. 
56. 
6  Mod.  93. 


Hurtiand  and 
wife  join  in 
adion. 


Yard  verf.  Eland. 

ASfumpfit.     The  plaintiff  declares,  that  forafmuch  as  the  defen- 

^   dant  was  indebted  to  the  plaintiff's  wife  as  executrix  of  J.  S. 

for  arrears  of  rent  incurred  in  the  life-time  of  J.  S.  the  defendant 

affumed  to  the  plaintiff,  that  in  confideration  that  the  plaintiff  at 

the  fpecial  in  fiance  and  requeft  of  the  defendant  would  forbear  to 

fue  the  defendant  until  Michaelmas  next  following,   he  would  pay 

the  money  to  the  plaintiff,  vjfc.  and  that  the  plaintiff  ajfumptioni  of 

the  defendant^rt'd';;/  adhibem  forbore  to  fue,  &c.  until  Michaelmas^  &c. 

and  avers,  that  his  wife  is  alive,  and  that  the  defendant  has  not  paid 

the  money.     And  upon  7ion  affwnpfit  pleaded,  verdi<fl  for  the  plaintiff. 

And  Goz/A/ King's  ferjeant  moved  in  arrefl  of  judgment,     i.  That 

the  wife  ought  to  have  been  joined,  becaufe  the  hufband  has  this 

debt  in  right  of  the  wife,  as  fhe  is  executrix;  and  then  this  promife 

will  follow  the  nature  of  the  debt,  and  fhall  be  ajfcts;  and  therefore 

the  wife  ought  to  be  joined.     The  cafe  in  Telv.  84.  and  2  Cro.  210. 

fays,  that  it  was  ill  for  want  of  averment  that  the  wife  was  alive ; 

but  it  does  not  fay,  that  it  had  been  good  if  her  life  had  been  averred. 

And  the  cafe  i  Sid.  299.  Tyrrell  'v.  Bennet,  is  where  the  debt  was 

in  the  proper  right  of  the  wife;  but  here  the  original  debt  is  due  to 

the  wife  as  executrix,  and  the  debt  when  recovered  mufl  be  affets, 

which  could  not  be,  if  the  nature  of  the  contract  were  altered,  for 

then  it  would  be  a  devafiavit ;    and  if  it  be  not  altered,  the  wife 

ought  to  be  joined.     But  Mr.  Carthew  argued  e  contra.     Of  which 

opinion  was  the  whole  court.     For  per  Holt  chief  juflice,  the  wife 

could  not  be  joined  here,  becaufe  Hie  is  neither  privy  to  the  con- 

tradl,    nor  the  perfon    to    whom   the    money  ought  to  be   paid. 

If  the  money  had  been  to  be  paid  to  the  wife,  then  there  might 

have  been  fome  reafon  to  join  her  with  the  hufband.    For  if  A, 

2  affumes 
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a'lTunies  to  B.    to   pay  money  to  C.  upon  good  confidcration,  C. 
may  have  an  aflion  againft  ^.  for  this  money.     But  here  the  pay-  Who  (hall 
ment  was  appointed  to  be  to  the  Imfoand,  and  reafonably ;  for  by  ^^''^  "jjump. 
the  marriage  the  whole  adminiftration  devolves  upon  him,  and  he'^' 
might  have  rcleafed  this  debt,  and  therefore  forbearance  by   him  is  Releafeof  the 
a  good  confideration  to  maintain  ajfiimpfit.     But  a  recovery  in  this  ''"'''^"'^• 
aiflion  would  make  a  new  contradl,  which  would  amount  to  a  de-  Dcvajlarjit. 
vajlavit.     (For  it  will  not  be  ajfets  of  the  teftator's  eflate  j  for  if  ^^-g^s 
the  hufhand  dies  before  execution    fued,  the  executor  or  admini- 
ftrator  of  the  huftand,  and  not  the  wife  fhall  fue  execution;  and 
it  will  not  be  like  a  recovery  by  both  of  theni.)     And  then  the  ' 
hulband  will  be  chargeable  to  pay  out  of  his  own  cflate  as  much  as 
he  has  recovered;  but  the  old  debt  cannot  be  extinguiflied  until  the Extingui(hi 
money  be  paid  to  the  hufoand  ;  for  the  pwomife  is  only  a  more  fub-  "1^"^  ofa 
ilantial  fecurity,    or  rather  another  fccurity,  for  the  debt;    but  it  ^  '" 
cannot  extinguifh  it,    becaufe  it  is  of  an   inferior  nature.      But  it 
might  be  a  queftion,  if  the  wife  died  after  judgment  in  this  aftion,  Q^*'^''*"' 
and  before  execution,  by  what  means  a  man  might  make  his  aJfcts ; 
for  it  has  been  adjudged,  that  where  an  adminiftrator  recovered  in 
trover  for  goods,  and  before  execution  the  adminiftration  was  re- 
pealed, the  defendant  maintained  audita  querela.     If  an  executor  fub- 
mits  to  an  award,  it  is  a  dcvaflavit  after  the  award  made.  21  H.y.  29.  Dcvajia-vit: 
If  a  woman  executrix  marries  a  man,  who  commits  a  deva/lavit^ 
it  is  a  devaftavit  in  both,  and  upon  de'-caflav:rwit  returned,  judg- 
ment fliall  be  againft:  them  both;  and  if  the  hufband  dies,   it  fhall 
furvive  againft  the  wife.      Then   ferjeant  Gould  took  another  ex- 
ception, that  it  is  not  averred,  that  when  the  defendant  delired  a  Avermeat. 
day  of  payment,   the  plaintiff  confented  to  give  it  him;  but  it  is 
only   fi\id,  quod  offumptioni  fidcm  adhibem  he  forbore  ;   fo  that  the 
defendant  niight  remain  in  fear  all  the  time,   and   then  the  confide- 
ration fliils.     But  to  this  it  was  aafwcrcd   by  the  court,   that  it  is 
averred  that  the  pi  lintiff  forbore,  ^c.  which  is  fufiicient  confent. 
Judgment  for  the  plaintiff. 

Bufliell  verf.  Lcchmore. 

Covenant  for  non-payment  of  rent.  The  defendant  pleaded 
evidion,  and  concluded  with  a  traverfe,  that  he  at  any  time 
enjoyed  the  land  from  the  time  of  the  evidion  until  the  day  upon 
which  the  rent  became  due.  The  plaintiff  replies,  that  he 
entred  by  virtue  of  a  power  refervcd  to  him  in  the  leafe,  and  tra- 
verfes  the  evidion.  The  defendant  demurs.  And  Holt  chief  ju- 
flice  took  exception  to  the  plea,  that  the  traverfe  was  immaterial ;  rmmaterial 
'but  yet  he  was  of  opinion,  that  it  would  not  vitiate  the  plea  :  be-  "averfe  aided 

r  1  .  .-     •      •  •    1       1  y        r  •  "PO"  general 

tcaufe  where  a  traverfe  is  immaterial,  the  adverfc  party  is  not  ex-djn,u°er^ 

5  B  eluded 
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Traverfeupon  eluded  from  an  anfwcr,  but  may  reply,  and  traverfc  the  material 
Mo.'^35o.  P^''^  of  ^'^^  P'^2-  -^'""^  therefore  this  is  aided  by  the  gencml  de- 
Poph.  loi.  nmrrer.  Eut  if  it  had  been  fliewn  for  caufe  upon  a  fpeci^l  dc- 
Cro.  EI.418.  niurrer,  it  had  been  ill.  But  then  he  was  of  opinion,  thi.r  tlie 
Mo.  603.  trave.fe  in  the  plaintiff's  replication  was  an  anfwer  to  the  defendant's 
2 And.  151.  plea;  and  then  the  defendant,  by  not  taking  iffue,  has  vitiated  his 
2r"?2n'^'  P'^^'  f*^'"  v.-heUier  the  plaintiff  entred  by  virtue  of  jiny  power,  or 
Carth.166.99.  wherher  he  was  a  mere  trefpaiicr,  if  the  defendant  was  not  cvid:ed,  it 

1  Vent  2^i.  will  be  no  fufpenfion  of  the  rent.     Judgment  for  the  plaintiiF.     £x 

Sufpenfion  of  ^^y^   ^^,^.^-  y       j^^ 
rent.  'J 

Contra,  I  Roll, 

Ab938.G.H.   ■•  T    1      r  T  T 

Johnlon  verj.  Long. 

s.c.  iSalk.  E  'HE  plaintiff  brought  an  aftion  upon  the  cafe  againft  the  de- 
Carth.  455.  -^-  feiidant;  and  declared,  that  the  defendant  2i  pril  9  Will.  3. 
Recovery  in  a  crtded  a  Wall,  which  flopped  the  ancient  lights  of  the  plaintiff's 
former  afcion  houfe,  G?^.  The  dcfcnd-iit  pleads,  that  the  plaintiff  brou-hc  an- 
Cro'jac  °^^^''  ^^'°"  ^"  Eojler  term  laft  paft,  for  the  ereaing  of  tliis  wall 
Yelv.  67.  "  t'^c  fi'ft  of  OBobcv  before,  and  recovered ;  and  avers,  thit  it  Was 
4  Rep.  45.     for  the  fainc  eredting,  ksc.     The  plaintiff  demurs.     And  judgment 

Mo.T62-^^^°'' ^'^'^ '^f^'^"'^^"^'     ■^°^'  ^'^o^^g^^  ^^  might  hiivc  another  acli^'n  for 

2  Leo.  129.  the  continuance,  yet  he  cannot  have  another  adtion  fci  ir.e  fame 
Cro  El.  40Z.  eredion.     Judgment  for  the  defendant. 

Cro-Jac.  231.  .        ^ 

Rex  verf.  Gall. 
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AN  information  was  exhibited  againft  the  def^^ndant  upon  the 
ftatute  of  5  i^  6  Ed.  6.  cap.  14.  par,  9.  for  having  i  ought 
Pardon.  livc  Cattle,  and  having  fold  them  again,  not  huving  uepaftuifd 
Sty.  340.  them  five  weeks  in  his  own  p..faire,  ^c.  Upon  no-  guihy  plead- 
\\slh.\o\.  ^^■>  '^  Special  verdiil  was  found,  in  wliich  the  ad  of  general  par- 
I  Sid.  31,0.  don  b  &  J  Will.  3.  cap.  20.  was  found,  by  which  all  offenfes  (ex-. 
J°^'93-  ^  cept  thofe  thereafter  excepted)  committed  befoje  the  twenty-ninth 
Slnft.  17V  "f  -^/'/V  1695,  were  parcuncd  ^  then  follows  an  exception  (upon 
«9^-  which  the  queftion   in  this  cafe   arofe)   of  all  offenfes  ccmtnitted 

contrary  to  any  flatute,  or  to  the  common  law,  for  vhich  any  in- 
formation, &c.  at  any  time  within  two  years  next  before  the  day 
of  affembling  and  holding  of  the  fiid  parliament,  or  at  any  time 
fmce,  had  been  commenced  or  fued,  &c.  in  any  of  his  majeflivS 
courts  at  Wcjlminjler,  &c.  and  is  depending  and  remaining  to  be 
profccuted,  &c.  and  the  jury  find,  that  no  information  was  com- 
menced, &c.  or  depending,  &c.  againft  tlie  dcfen.Jant  for  this  of- 
fenfe  at  the  day  of  affembling  and  holding  of  the  faid  parliament, 
nor  within  two  years  before;  but  that  this  information  was  com- 
menced' 
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anenced  and  fued  againft  the  defendant  afterwards,  ?nd  before  tl^e 
-Swent}'-ninth   oi  April  1695,   and  was  then  depending}   and   if 
this  offcnfe  be  pardoned,  then  they  find  the  defendant  not  ^^uilty  , 
.and  if  not,  then   guilty,  &c.     And  it  was  argued  by  Sir  £(?r//:'c/c- Expofition  of 
..view  Shoiver  for  the  defendant,  that  tliefe  relative  words  in  the  ex-  fef.tcnces. 
«ception,  viz.  at  any  time  fince,  £fr.  fliould  be  expounded  to  refer 
to  the  firft  day  of  the  alTembling  and  holding  of  the  parliament, 
-which  is  the  firfl:  day  of  the  feflion,  at  which  time  this  ftutute  by 
•relation  was  a  law,  for  the  judges  cannot  take  notice  of  the  time 
when  it  pafied  the  royal  affent.     I  Sid.  310.     And  therefore  fince 
-the  feflion  bejun  the  twelfth  of  November  6  Will.  3.  and  at  that 
time  there  was  not  any  information  depending,  the  defendant  was 
not  by  tiie  exception   exempted  from   the  benefit  of  the  pr.rdon. 
But  againft  this  it  was  argued  by  Mr.  NortBcy  f6r   the  informer  To  what  d»f 
th.'-t  though  an  ad  fliall  be  conftrued  generally  to  relate  to  the  firfl  *^f^^^'^""=  ^' 
-day  of  the  fe/Tion,  yet  that  does  not  hold  when  there  is  a  particu- 
lar day  meniloncd,  in  which  cafe  the  relation  of  the  adl  is  con- 
fined to  fuch  a  day.     Plowd.  79.  b.  Br 0. parliament,  86.     Hob.  222. 
And  he  cited  fome  cafes,  where  things  done  in  the  term  fliail  not 
relate  to  the  hrll:  day  of  the  term.       1  Sid.  373,  432.  and  4  Co.  70, 
liymlc's  cafe.     A  deed  inrolled  generally  oi  fuch  a  term  may  My 
averment  be  tied  to  the  particular  day  apan  which  it  was  inrof- 
led.     Then  fince  the  twenty-ninth  of  y/'r/7  is  appoiiiied  by  the  par- 
liament, for  the  time  to  which  the  p.irdon  fliail  extend  ;  and  hnce 
the  ad,  by  mentioning  any  tir-:e  fince,  and  which  remains  to  be 
profecuted,  fliews  that  it  refers  tt  anofher  time  fince  the  firft  day 
of  the  fefiion,  that  ought  to  be  underftood  of  the  twenty-ninth  of 
April  to  which  the  pardon  exlei-rds  j  and  more  efpecially  fince  the 
fame  clanfe  of  exception  refefs  aS  to'  another  particular  to  tfhe  thir- 
tieth of  April,      Of  which  opinion  was  the   whole   court.     And 
they  held,  that  the  excep'ion  ought  to  be  t  ken  as  generally,    :nd 
as  l.'.rge,  as  the  purview ;  for  the  p-.u-llaalcnt  co'jld  ncVer  uefign, 
that  their  pardon  fliould  extend  to  oardori  cffenfcs  until  the  twenty- 
ninth  of  April,  and   that  notw-iLftanding  their  e:-.;eptibn,  whivjl 
rcRrains  it  fi'om  pardoning  thofe  which  rhey  th6u::Ht  unwortliy  of 
their   pardon,    iliould   be  fo  fhort,    and  that  fuci:  (liould   be    un- 
puniftied.     Wherefore   >.hey  held   Sir  Bartholorie'iv   Shczvcr's  cbti- 
ftrudion  abfurd,  and  for  this  reafon   were  all  ready  to  pronourice 
iudgment  againft  the  defenda-jt.     But  then  another  exception  was  Motion  in  ar- 
ftarted  by  the  defendant's  counfel  in  arrcft  of  judgment ;  that  in '«"  °f  3  Se- 
this cafe  no  infdnliation  will  lie  in  the  King's  Bench  for  this  of- ^g^ve  <;« 
fcnfe;  becuife  by  21  yiii..  i.cap.  a.  it  is  enaded,  that  all  infornia-  -ife'"d. 
tions,  &c.  upon  penal  ftatntes  fh:dl  be  profecuted  before  iuftices  of  ^'^f  \\^' 

rr  r  •/-  ■  1  •  1  111-  1     •     n-  ^  ei.l.' t  infor- 

amfe,  ntji  pmis,  oyer   xvA  tei'mtner,  and  gaOl-dehvery,  and  jultices  „j„„,  j,,„na 
of  peace,  (^c.  having  power  to  inquire,  hear  and  determine  them  ;  s«-n:\\  »ti.  ■  or 
;and  not  in  the  courts  of  Wcjlnmjter,  nor  in  other  place,  ^c.  ar'd  [|;|'^/|||.'  "• 
4  _  ^hati^,„^-jtt..ch. 
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that  if  fnch  profccution  fl-iould  be  in  any   other    place,    it  fliould 
be  void.     And  tiierefore  iince  poww  is  given  by  the  adl  5  G?  6 
Ediv.  6.  to  the  juftices  of  peace,  to  ijiquire  of  fuch  offenfes  at  their 
feffions,  this  profecution  by   the   ftatute    21  7^r.  i.  is   abfolutely 
void.    But  it  was  argued  by  Mr.  Wells  for  the  King,  that  this  cafe  is 
different  from  all  other  cafes  upon  penal  ftatutes.      For  by  him, 
I.  1  hough  the  ilatute  21  y^c.  i.    appoints  the  profecution  of  of- 
fenfes againrt  penal  flatutes   to   be  before  juftices  of  affife,  of  the 
peace,  &c.  yet  the  flatute  extends  only  to  fuch  things  whereof  the 
laid  courts    had   conufance    before.       2.   It  extends   only  to  fuch 
things,  whereof  they  might  inquire  before  by  verdidl   of  twelve 
■How  juftices   nien.      Now  this  oifenfe,    for  which  the  information  is  exhibited 
'proceed  i^on  againfl  the  defendant,  was  not  an  oifenfe  at  common  law ;  then  the 
5  i 6 Bdw.  b!  juftices   of  peace    cannot    have   any   other   jurifdidion    than    that 
>ap.  14.  par.  ^]^ich  is  given  them  by  the  ftatute;  but  the  flatute  5  Gf  6  Edw.  6. 
*    •   ■       .cap.  14.  par.  jo.  does  not  give  them  power  to  inquire  by  verdi(ft 
of  twelve  men  or  a  jury ;  but  it  gives  them  power  to  proceed  in  a 
iummary  way,  by  examination  of  two  juftices ;  for  the  flutute  gives 

.them  power  to  make  procefs,  as  though  they  had  power  to  try  by 
inquilition ;  which  is  a  plain  intimation,  that  they  had  not  power 

..to  try  by  inquifition.  2.  The  words  are,  that  they  fhall  inquire, 
hear  and  determine,  £>f.  by  inquifition,  prefentment,  bill  or  in- 
formation, before  them  exhibited,  and  by  examination  of  two  law- 
ful witnefles  J  or  by  any  of  the  fame  ways  or  means,  (ic.  Now 
-the  words  hear  and  determine  ought  to  be  applied  to  the  exami- 
nation of  two  witnefles ;  for  it  would  be  abfurd  to  fay,  that  they 
ihould  hear  and  deterrnine  upon  inquifition,  for  that  is  only  a 
bare  accufation.  Then  they  not  having  power  to  proceed  to  the 
examination  of  thefe  offenfes  by  jury,  the  ftatute  of  21  '^ac.  i. 
does  not  extend  to  them ;  and  therefore  the  information  well  lies. 
But  if  the  words  of  the  ftatute  had  been  [hear  and  determine] 
generally,    that    would   have   been   underftood    by    vcrdidt,    ^c^ 

'  Sed  non  allocatur.  For  per  Holt  chief  juftice  the  word  [  or  ] 
disjoins  the  intire  fentence,  and  therefore  the  juftices  may  pro- 
ceed by  any  of  the  iaid  methods.  And  the  whole  court  were  of 
opinion,  that  this  information  was  reftrained  by  21  "^ac.  i.  cap. 
'•Lev. 71.  4«  -And  Holt  chief  juftice  faid,  that  he  was  of  opinion,  that 
anions  of  debt  upon  penal  ftatutes  were  within  the  2 1  'Jac.  i. 
cap.  4.  though  it  was  otherwife  adjudged  between  Barnes  and 
Hughes,  1  Ventr.  8.  And  Hale  chief  juftice  was  of  the  fame  opi- 
nion v.ith  Holt,  and  thought  that  there  was  no  difference  between 
an  adlion  of  debt  upon  a  penal  ftatute,  and  an  information,  they 
being  only  different  ways  of  proceeding  to  recover  the  penalty, 
for  that  may  be  as  well  recovered  before  juftices  of  peace  by  in^ 
formation  as  by  aftion  of  debt.  But  Roioby  and  Turton  juftices 
jfaidj  tiiat  informations  in  the  name  of  the  attorney  general  were 

with- 


Mich.  Term  lo  Will.  3.  373 


within  the  exprefs  words  of  the  21  'Jac.  i.  But  as  to  adtions 
of  debt  upon  penal  ftatutes,  they  would  not  give  any  opinion. 
And  for  this  reafon  only  judgment  was,  that  the  information  fliould 
be  quaflied,  becaufe  contrary  to  the  ftatute  21  'Jac.  i.  cap.  4.  «//?, 
•■fiff.  But  the  lafl  day  of  the  term  Mr,  Mount  ague  offered  for  caufe, 
•why  the  information  fliould  not  be  quaflied  ;  that  (by  him)  the 
buying  and  the  felling  make  but  one  offenfe ;  then  if  the  buying 
happens  in  one  county,  and  the  felling  in  another,  the  juflices  of 
peace  of  neither  county  can  proceed  ;  which  would  make  a  failure  Failure  of 
of  juflice,  if  the  fuperior  courts  are  abridged  from  intermeddlino-.  J"'''"*' 
And  though  in  the  prefent  cafe  both  the  buying  and  the  fellinf^ 
were  in  the  fame  county,  that  will  not  alter  the  law.  And  he 
cited  Latch  192.  as  in  point,  3  Keb  247.  And  to  the  end  that  in 
■this  vacation  the  law,  as  well  with  regard  to  informations  as  to 
a(5lions  of  debt  upon  penal  ftatutes,  might  be  fettled  by  all  the 
judges,  this  cafe  was  adjounned  till  the  next  term.  And  Holt  chief 
jufliice  faid,  that  the  ftatute  21  'jac.  1.  cap.  4.  principally  aimed  at 
the  court  of  Star^Chat?2ber,  which  at  the  time  of  the  making  of  the 
ad:  had  affumed  an  exorbitant  jurifdidlion.  Adjournatiir.  And  af- 
terwards, as  Mr.  Robert  Eyre  told  me,  the  matter  was  com- 
pounded. 

Hii.  10  Will  3.  flolt  reported  the  opinion  of  all  the  Judges  to 
the  ferjeants  to  be,  i.  That  debt  would  not  lie  in  the  King's  Bench 
for  a  common  informer,  unlefs  the  caufe  of  aftion  arofe  in  Middle- 
fcx ;  and  then  it  would  lie  in  the  King's  Bench.  2.  That  where  a 
remedy  is  given  by  debt,  &c.  by  fnbfequent  fliatutes,  in  any  court 
of  record,  the  ad  of  21  Jac.  i.  will  not  extend  to  it,  for  they  are 
a  repeal  as  to  this  purpofe  of  the  fl:atute  21  Jac.  i.  But  (by  him) 
where  a  fubfequent  adt  gives  a  popular  adlion,  it  ought  to  be  brought 
in  the  proper  county  within  the  equity  of  2 1  Jac.  i . 

There  was  a  cafe  betv/een  Danby  and  Lavees  Pafch.  8  Will.  3. 
C.  B.  Debt  for  for  exercifing  the  trade  of  a  roach-ma- 

ker, not  having  ferved  an  apprenticefliip,  &c.  according  to  5  Eliz. 
cap.  4.  Nil  debet  pleaded.  Verdid  for  the  plaintiff.  And  motion 
was  m-ade  in  arrefl:  of  judgment,  that  debt  does  not  lie  by 
21  Jac.  I.  cap.  4.  but  the  penalty  ought  to  have  been  fued  for  be- 
fore the  juftices  of  afTife,  ^c.  Sed  non  allocatur.  For  per  curiam, 
debt  lies  in  fuch  cafe  in  the  common  pleas ;  for  otherwife  the  fl;a- 
tute  21  Jac.  I.  would  be  conflrued,  to  take  awav  all  anions  of 
debt,  ^c.  which  was  not  the  intent  of  the  adl.  But  then  judg- 
ment was  flayed  until,  ^c.  becaufe  it  was  a  queftion  to  the  court, 
whether  the  trade  of  a  coach-maker  was  within  the  flatute  of 
Elizabeth. 

C  C  SaviU 
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Savill  verf.  Roberts. 

Intr.  7r/«.  9  Will  3.     B.  R.     Rot.  724. 

S.C.  izMod.  JTJlUielmus  tertiui  Dei  gratia  y^ngliae  Scotiae  Franciae  et  Hiber- 

S°c  ^i  Salk  "^"^^  ^^^  fi^^^  dcfenjor^  &c.  dileSlo  et  Jideli  fuo  Georgia  Treby 

13."  '  militi  capitali  jiifticiario  fuo  de  banco  fnlutem.      Sluia  in  reccrdo  et 

5  Mod.  40;.  procejfu  acetiam  in  redditione  judicii,  quae  f nit  in  curia  nojira  coram 

*-2"  •  4'  •    rjQi)!^  gf  fociis  'ueftris  jujliciarih  nojiris  de  banco  i?iter  Jacobum  Roberts 

Error  upon    ^^  WHlelmum  Savik  nuper  de  Mexbrough  in  cotnitaiu,  &c.  annigc- 

'c.  B.  r^i^  de  quadam  trajifgrejfione  fuper  cafwn  cidem  Jacobo  per  praefatum 

\oMo^.z\-].J^illelmum  illata,    lit  dicitur,    error  intervcnit  inanifejlus  ad  grave 

iiUoA.zt^j.  damnum  ipfius  Willelmi^  ficut  ex  querela  Jiia  accepimus ;    Nos  erro- 

1  Std.  424.    ^         r      -^  fuerit.  modo  debito  corrio;i,  et  partibm  praediSlis  plenam 

et  celerem  juftttiam  Jieri,  njolentes  in  bac  parte,  vobis  mandamus,  quod 

Ji  judicium  inde  redditum  Jit,    tunc  rccordum  et  procejfum  praediBci 

cum  omnibus  ea  tangentibiis  nobis  fub  figillo  -vejlro  dijliiiSie  et  aperte 

mittatis  et  hoc  breve,  ita  quod  ea  habeamus  a  die  pafchae  in  quindecim 

dies,  uhicunque  tu?ic  fuerimus  in  Anglia,  ut  infpeSlis  recordo  et  pro~ 

ceffu  praedidlis,  ulterius  ijide  pro  err  ore  illo  cory-igendo  fieri  faciamus^ 

quod  de  jure  et  fecundum  legem  et  cofifuefudinem  regni  nofiri  Angliae 

fuerit  faciendum.     'Tefle  nieipfo  apud  PVefimonaflerium  decimo  fexto 

die  Februai'ii  anno  regni  nofiri  norio. 

Hungerford. 

Refpojifiio  Georgii  'Treby  militis  capitalis  jufiiciarii  ijifra  710^ 
minati, 

Recordum  et  proceffum  hquekie  unde  infra  fit  mentio  cum  omnibus 
ea  tangent ibus  coram  domino  rcge  uhicunque,  &c.  ad  diem  infra  con- 
tentum  mitto  in  quodam  recordo  huic  brevi  annexe,  prout  interius  mihi 
praecipitur.     Geo.  Treby. 

Placita  irrotulata  apud  Wefimonafterium  coram  Georgio  T'reby  mi- 
lite  et  fociis  fuis  jufticiariis  de  banco  de  termino  fanBae  trinitatis 
anno  regjii  domini  Willelmi  tertii  Dei  gratia  Angliae  Scotiae  Franciae 
et  Heberniae  regis  fidei  defeiiforis,  <3c.  o£lavo.     Ret.  1737. 

Declaration  in  Eborum  IT.  Wilklmus  Savile  nuper  de  Mexbrough  in  comitatu 
cafe  for  mall  p^^ediSlo  amiiger  attachiatus  fuit  ad  refpoiidendum  Jacobo  Roberts 
faifeiy  pro-  de  pkicito  tranfgrcfjionis  fuper  cafum,  &c,  Et  unde  idem  Jacobus 
curing  a  man  ^^^  Robertum  Darwent  attornattan  fuutn  queritur,  quod  praedtofus 
of  a-riot " '  Wilklmus  Savik,  machinans  et  nequiter  et  malitiofe  intendens  ipfuni 
Jacobum  minus  rite  praegravare  ac  eum  variis  tabonbus  et  expenfis 

praetcxtu 
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praefextu  et  colore  jujlitiae  et  legis  procejftis  defatigare  opprimere  et 
multipltcitcr  damnificare,  fine  caufa  rationabili,  ex  ?nalitia  fua  prae- 
^ogitata  apiid  Barnejley  in  comitatu  praediSlo  apud  generaletn  quartc- 
rialem  fcjjmiem  pacts  domini  regis  tcntarn  per  adjournamentum  ibi- 
dem pro  le  Wefi  riding  in  comitatu  praediSlo  quinto  decimo  die  05io~ 
bris  anno  regni  domini  regis  nunc  fcptiino  coram  Georgia  Cooke  baro- 
nettOj  Michacle  Wentivorth,  Willelmo  Lowther  7nilitibus,  Roberto 
Monkton,  Godfrido  Bojhoile,  Richardo  Nettleton,  'Johaiine  Brad- 
Jkatve^  Nonus  Parker  armigeris,  et  aliis  jujticiariis  diSli  do7nini 
regis  ad  pacem  in  le  Wcjl  riding  in  di&o  comitatu  confervaridain  nee 
non  ad  diverfa  felonias  tranfgrejjiones  et  alia  malefaBa  in  le  JVeJi 
ridi?ig  comitatiis  praedidii  pcrpetrata  audiendum  et  tennitiaiiduni  af~ 
Jignatis,  Cs'c.  ipfmn  Jacobiwi  Roberts  et  quojdam  Richardum  Offe-rton 
generofum,  Willclmum  Shertcliffe,  Thoma?n  Middlcton^  Saviuelem 
Roberts,  Rllenam  Roberts  viduam,  T'ljomam  Roberts,  Richardum 
Ilolden,  'Thomam  Zbeepp:arike,  Antonium  Hendley,  Jonathatiefn  Crojfe, 
Georgiiim  Sbeepjl.ianke,  Antonium  Roberts,  Benjamimim  Niclxljon, 
•et  uxorem  ejus,    Georgium  Little-wood,  j'ofepbum  Dell  et 

yonathanem  White,  per  nomina  Richardi  Offerton  nuper  de  Skir burgh 
in  comitatu  praediSio  generoji,  Willehni  Sbertcliffe  nuper  de  eadem 
laborer,  'Thomae  Middleton  nuper  de  Mexbrougb  in  cofnitatu  prae- 
diBo  laborer,  Samuclis  Roberts  nuper  de  Beneby  in  comitatu  prae- 
diSfo  laborer,  praedicli  Jacobi  Roberts  nuper  de  eadem  laborer,  Elle- 
nae  Roberts  nuper  de  eadem  viduae,  Tho7nae  Roberts  nuper  de  eadeni 
laborer,  yonathanis  CrofJ'e  nuper  de  Sbirburg  in  coftntatu  praediElo 
laborer,  Georgii  Sheepjhajikc  nuper  de  Beneby  praedicla  laborer, 
Anthonii  Roberts  nuper  de  eadem  laborer,  Benjamini  Nicholfon  nuper 
de  eadem  laborer,  et  uxoris  ejus,  Georgii  Littlewood  nu- 

per de  Shir  burgh  pracdiBa  laborer,  Jofephi  Dell  nuper  de  Befieby 
praediBa  laborer  et  Jonatbaiti  IFhite  ?iuper  de  eadem  laborer,  de  co 
quod  ipfi  fecundo  die  OBobris  anno  regni  domini  Willehni  tertii  Del 
gratia  nunc  regis  Angliae,  &c.  feptimo  vi  et  armis  apud  Beneby 
praediBam  in  le  Wejl  riding  ccmitatus  praediBi  riotofe  routofc  illicit e 
et  injujle  fefe  ajjemblavcrunt  et  congregaverwit,  et  adtunc  et  ibidem 
riotofe  et  routoje  obftupaverunt  cum  quibufdain  poliibus  pagulis  et  re- 
pagulis  quandam  viam  pertinente/n  praediBo  Willehio  Savile  pro  con- 
vehendis  decimis  granorum  et  foeni  ipfuis  Willehni  Savile  a  'villa 
de  Beneby  praediBa  ufque  ad  'villam  de  Mexbrough  praediBam, 
it  a  quod  idem  Willclmus  Savile  eadem  'via  ficut  praeantea  gaudcre 
non  pofjit ;  et  aha  enormia  eidem  Willelmo  Savile  inlulerunt  ad 
grave  damnum  ipf.us  Willehni  et  contra  pacem  diBi  domini  regis 
nunc  coronam  et  dignitatem  fiias,  necnon  contra  formam  flatuti, 
&c.  falfo  indiBari  tnalttiofe  fecit  ct  procuravit,  ac  indiBajnentum 
illud  verfus  ipfum  facobum  Roberts  falfo  et  inalitiofe  profecutus 
fuit  et  profecutum  ejfe  caufavit,  quoufque  idem  Jacobus  Roberts  po- 
Jlea  [cilicet  ad  gencralem  f^ionem   quarterialem  pads  diBi  domini 
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regis  fentam  in  et  pro  le  WeJlriAing  comitatus  praediSii  apudPontefraB 

'iHCefiwo  priino  die  Aprilis  anno  rcgni  domifii  nojlri  Wilklmi  tcrtii  Dei 

gratia  nunc   regis    Angliae.,    &c.    cBavo  coratn  Henrico  viceco?nite 

Downe  Lionello  Pilkington  baronetto  et  aliis  fociis  fuis  jujliciariis 

diBi  domini  regis  ad  pacem  in  le  Wejlriding  in  comitatu  praediBo 

confervandam,  necncn  ad  diverfa  jelonias  tranjgrcffiones  et  alia  mak- 

faBa  in  le  Wefiriding  cotn.itatus  praediBi  perpetrata  audiendum  et 

terminandum  ajjignatis,  debito  modo  fecundum  legem  et  confuetudineni 

hiijus  regni  Angliae  inde  acquictatus  fiiit.      [And  then  he   lays  it 

for  procuring  him  to  be  indided  by  another  indidlment  for  a  riot 

committed  in  the  fame  manner  the  third  oiOBober,  &c.  as  af^refaid.] 

Prout  patet    ^orwn  quidem   praemijforiim  praetextu  idein   '^Jacobus  Roberts  non 

per  recor-      folum  in  tonis  nomine  fania   credentia  et  aejlitnatione  fuis  prai  'uBis 

'  "*"'    *^'       quibiis  pracantca  gamjiis  fiierit  magnopere  laefus  ac  in  divc:j:s  nego- 

tiis   Ileitis  et  hojiejlis  agendis   tmdtipliciter   impeditus  exijlit,    vcrum 

etiam  idem  Jacobus  valde  graves  et  arduos  labor es  fubire  et  diverfas 

denarioruni  Jummas  pro  acquietatione  fua  praediBa  et  ejus  exonora- 

tione  in  hac  parte  expendere  et  erogare  coaBus  et  compuljus  fuit,  ad 

damnum  ipfius  Jacobi  Roberts  viginti  librarum,    Et   ijide  producit 

feBam^  -Cic. 

'Et  praediBus  tVillebnus  Savile  per  Willelmum  Allabie  attornatiim 
fmini  venit  et  defendit  vim  et  injiiriam  quando,  &c.  et  dicit  quod  ipfe 
in  nidlo  cjl  culpa  bills  de  praemtffis  praediBis  fuperius  et  impojitis  prout 
praediBus  Jacobus  fuperius  verfus  eum  queritur ;  Et  de  hoc  ponit  fe 
fuper  patriatn,  et  praediBus  Jacobus  Jimliter.  Ideo  praeceptum  ejl 
vicecomiti,  quod  venire  fad  at  hie  a  die  fanBae  trinitatis  in  tres  fep- 
timanas  duodecim,  &c.  per  quos,  &c.  qui  nee,  &c.  ad  recognofcen- 
dmn,  &c.  quia  tam,  &c.  Ad  quem  diem  jurata  inter  partes  de 
praediBo  placito  pofita  fuit  inde  inter  cas  in  refpcBum  ujque  ad  hiinc 
diem  fcilicet  a  die  fanBi  Michaelis  in  tres  feptimanas  tunc  proxime 
fequen.  nifi  jiijliciarii  domini  regis  ad  afjifas  in  cojnitatu  praediBo 
capiendas  ajignati  per  for  mam  flat  uti,  &c.  die  fabbati  vicefimo  quint  o 
die  Julii  proxime  praeterito  apud  caflrum  Eborum  in  comitatu  prae- 
diBo prius  venerint,  &c.  Et  modo  hie  ad  hunc  diem  ve?iit  praediBus 
Jacobus  per  attornatiim  fuum  praediBum  et  praefati  jufliciarii  ad 
Poftea.  dlU'^^  coram,  &e.  miferunt  hie  recordum  fuum  in  haec  verba.     Poflea 

die  et  loco  infracontetitis  coram  Edwardo  Ward  milite  capitali  barone 
fcacearii  domini  regis  et  Johamie  'Turton  milite  uno  jufliciariorwii 
diBi  domini  regis  ad  placita  coram  ipfo  rcge  tenenda  affignatorum  ju- 
jliciariis ipfius  regis  ad  afjifas  in  comitatu  Eboriwi  capiendas  ajjig- 
natis  per  formam  jlatuti,  &e.  vejiit  infranominatus  Jacobus  Roberts 
per  attornatiim  fuum  infracontentum,  et  infrafcriptus  Wilklmus  Savile 
licet  folemniter  exaBiis  non  venit  fed  defaltam  fecit ;  Ideo  jurata  iinde 
infra  fit  mentio  capiatur  verftis  eum  per  defaltam  et  juratores  juratae 
illius  exaBi  quidam  eorum,  viz.  Samuel  Midgley  Wilklmus  Metcalfe 

2  Radul- 
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Radulfhin  Marfden   Ahrahamus  Raigh   Robertus  Tayhr  Richardus 
Burton  Chri/iopborus   Shaw    johannes  Telborne    et  Johatmes   Pilling 
venitint  et  in  jurat  a  ilia  jurat  i  exijhint ;    Et  quia  rejidui  jitratorum 
ejujdem  juratae  non  comperuerunt,    ideo  alii  de  circuwjlantibus  per 
vicecomitem  comitatus  praediSfi  ad  hoc  ck5ii  ad  requifitionem  praedidli 
Jacobi  Roberts  ac  per  mandatum  jujiiciariorum  pracdi^onan  de  novo 
apponuntur,   quorum  nomina  panello  tnjrafcripto  affilantur  jecundum 
for  mam  flatuti  in  hujufmodi  cajii  nuper  editi  et  pro^jifi  -,    Ac  juratory 
Jic  de  novo   appojiti,  viz.  Thomas  Ward  V/illelmus  Pulleine  et  Jo- 
hannes Rriefl^  exa&i  Jimiliter  veniufit,   qui  ad  veritatem   de  infra- 
contentis  fmidcum  aliis  juratoribus  praediSlis  prius  impandlatis  et 
jurat  is  dicendam  eleBi  triati  et  jurat  i  dicunt  juper  jdcr amentum  fuum^ 
quod  praediSlus  Willelmus  Savile  ejl  cidpabilis  de  praenvjjis  interim 
ei  impojitis  modo  et  forma   prout   praediBus  Jacobus  inter ius  verfus 
eum  queritur,  et  afftdunt  damna  ipfius  Jacobi  occafone  infrafcripta 
ultra  mijas  et  cujlagia  fua  per  ipfiim  circa  feSiam  Juam  in  hac  parte 
appofita  ad  undecim  libras,  et  pro  ftiifis  et  cujiagiis  illis  ad  quadra- 
ginta  folidos  :    Et  quia  jujliciarii  hie  fe  advifare  volunt  de  et  fuper 
praemijjis,  priufquam  judicium  inde   reddant,  dies  datus  ejl  praefato 
Jacobo  hie  ufque  in  oSlabas  fanBi  Hilarii  de  audiendo  inde  judicio 
fuo,  eo  quod  iidem  julliciarii  hie  inde  nondum,  &c.     Ad  quern  diem 
venit  hie  praediSlus  Jacobus  per  attornatum  J'uum  pracdi£lum.     Et 
j'uper   hoc  vifis   praemijjis  et   per  jufiiciarios  hie  plenius  intelle^is, 
Confideratum  efl  quod  praediBus  Jacobus  recuperet  verfus  pi^^efdtum  \^igmi\\t. 
Willelmum  damna  fua  praedidla  ad  trejdecim  libras  per  jurat  ores  prae- 
diSfos  in  forma  praediSla  ajj'ejfa,  necnon  decern  et  J'eptem  libras  eidem 
Jacobo  ad  requijitionem  fuam  pro  mifis  et  cujiagiis  Jitis  praediSiis  per 
curiam  hie  de  iiicremento  adjudicatas,  quae  quidem  damna  in  toto  Je 
attingunt  ad  trigif.ta   libras  j    Et  praediBus  Willelmus    in   miferi- 
cordia. 

The  fingle  queftion  of  this  cafe  was,  MA.  procures  B.  falfly  and 
muliciouily  to  be  indifted  of  a  riot,  upon  which  indiftment  B.  is 
acquitted ;  whether  B.  may  have  an  adion  againft  A.  for  fo  falfly 
and  mahcioufly  procuring  him  to  be  indidled  ?  And  after  verdid: 
for  tlie  plaintiff,  this  was  moved  in  arrcft  of  judgment  by  ferjeant 
Lutivyche  for  the  defendant.  And  it  was  argued  by  ferjeant  Wright 
for  tlie  plaintiff  in  Michaelmas  term  8  Will.  3.  C.  B.  And  after 
having  been  argued  two  or  three  times  at  the  bar  of  the  court  of 
Common  Pleas,  the  judges  \n  Hilary  term  8  Wi/L  3.  pronounced 
their  opinions  in  folemn  arguments.  And  A^fu/// and  Pc7cW/ juftices 
held,  that  the  adtion  would  well  lie.  But  Treby  chief  juftice  was 
of  opinion  againft  the  adion.  Whereupon  judgment  was  entred 
for  the  plaintiff.  Upon  which  error  was  brought  for  the  defendant 
in  B.  R.  And  it  was  argued  by  Sir  Bartholomew  Shower  for  the 
plaintiff  in  error,  and  by  myfelf  for  the  defendant,   Hil.  9  Wil.  .■?. 
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B.  R.  and  by  Mr.  Hall  for  the  plaintiff,   and  Mr.  Northey  for  the 
defendant,  Pcifch.  lo  Will.  3.  B.  R.     And  now  in  tliis  term  Holt 
chief  jLiftice  pronounced  the  refolution  of  the  court,  that  the  adion 
would  well  lie;    and  therefore  all   the  court  w;.s  of  opinion,   that 
the  judgment  ought  to  be  affirmed.     And  Holt  chief  juftice  faid, 
that  this  point  is  not  primae  iniprrjjhiis,  but  that  it  lias  been  much 
unfettled  in  Wefiminjier-hall,  :»nd  therefore  to  fet  it  at  red:  is  at  this 
Damages  to    time  very  neceffary.     And,   i.  lie  faid,  that  there  are  three  forts 
fupportan      of  damages,  any  of  which  would  be  fufficient  ground  to  fupport 
^  Scandal      *^'^  adion.      I.  The  damage  to  a  man's  fdme,    as  if  the  matter 
whereof  he  is  accufed   be  fcandalous.     Teh.  46.  2  Cro.  32.     And 
this  was  the  ground  of  the  cafe  between  Sir  Andrew  Henley   and 
Dr.  Burftall,  Raym.   180.     But  there  is  no  fcandal   in  the  crime 

2.  Damage  to  for  which  the  plaintiff  in  the  original  adtion  was  indidkd.     2.  The 
the  perfon.     fg^ond  fort  of  damages,   which  would  fupport  fuch  an  aflion,  are 

fuch  as  are  done  to  the  perfon  ;  as  where  a  man  is  put  in  danger  to 
lofe  his  life,  or  limb,  or  liberty,  which  has  been  always  allowed 
a  good  foundation  of  fuch  an  adion,  as  appears  by  the  ftatute  de 
confpiratorihiis  (in  the  printed  book  fiidto  be  mr^de  33  Rdw.  1.  but 
in  tad  it  was  made  21  Ediv.  i.  as  my  lord  Coke  obferves,  2  hijl. 
562.)  where  the  parliament  defcribes  a  confpirator,  and  the  flatute 
oiWejhn.  1.  cap.  12.  which  gives  damages  to  the  party  falfly  ap- 
pealed, refpc5lu  hahito  ad  iwprifonajncntum  et  arrtjlationem  corporis^ 
and  alfo  ad  infamiam ;    but  thefe  kinds  of  damages  are  not  ingre- 

3.  Damage  to  dients  in  the  prefent  cafe.     3.  The  third  fort  of  damages,  which 
the  property,  ^jji  f^ppgrt  fuch  an  adiou,    is  damage  to  a   man's  property,    as 

where  he  is  forced  to  expend  his  money  in  necefiary  charges,  to 
acquit  himfelf  of  the  crime  of  which  he   is  accufed,  which  is  the 
prefent  charge.     That  a  man  in  fuch  cafe   is  put  to  expenfes  is 
without  doubt,  which  is  an  injury  to  his  property ;   and  if  that  in- 
jury is  done  to  him  malicioufly,  it  is  reafonable  that  he  fhall  have 
an  adion   to  repair   himfelf.     And  though  this  dodrine  has  been 
queftioned  lately,  it  was  always  received  in  ancient  times.     3  Edin.  3, 
19.      3  Ajirf.pl.   13.     7  //./;.  4.  31.  <7.      II  Hen.  7.  25,  26.    Fitzh. 
vat.  br.  lit.   Stile  379.   Aiwood  v.  Monger.     But   it  w.is  obieded 
at  the  bar  agaii^ft  thefe  old  cafes,  that  they  were  grounded  upon 
a  confpiracy,   which  is  of  an  odious  nature,  and  therefoie  fufficient 
ground  for  an  adion  by  itfelf.     But  to  this  ohjcdion  he  anfwered, 
Confpiracv     that  confpiracy  is  not  the  ground  of  thefe  adions,  but  the  damages 
magri'no      '^^"^  '^^  ^^^  P:"'^y  i    ^°'"  ^"  adion  will  not  lie  for  the  greateft  con- 
ground  for     fpiracy  imaginable,    if  nothing   be    put  in   execution.     9  Co.   ^y. 
an  adion.       ^^/^  Joncs  93,  but  if  the  party  be   damaged,  the   adion   will  lie. 
From  whence   it  follows,  that  the  damage  is    the  ground  of  the 
adion,  which  is  as  great  in  the  prefent  cafe  as  if  there  had  been  a 
confpiracy.     And  Fitzh.  nat.  br.    114.  b.   ftys,    that  where   two 
caufe  a  man  to  be  indided,  if  it  be  falfe  and  malicious,  he  fhall  have 
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conlpiracy ;  where  one,  he  (hall  have  c:Se  :  fo  that  the  adions  are 
founded  upon  Oiie  common  foundation,  but  the  number  of  the 
parties  defendants  determines  it  to  the  one  or  to  the  other.  2.  Though 
in  the  old  books  I'uch  adions  are  called  confpiracies,  yet  they  are 
nothing  in  h.d  but  actions  upon  the  cafe.  For  confpiracy  (to '^'•'rit  of  con- 
fpealc  p-op..rly)  lies  only  for  procuring  a  man  to  be  indidted  of ^PJ^'^'^j'^' 1^"  ^ 
tre.ifon  or  tclony,  where  life  was  in  danger.  Fiizh.  nat.  bre.  \\b.  a. 
[Note,  ^'reby  chief  juftice  was  of  the  fame  opinion  in  C.  B.]  And 
if  fuch  .m  adtion  be  lued  again  H:  two  defendants  for  procuring  a  man 
to  be  indi  ed  of  a  fmaller  oftenfe,  though  the  word  cojifpiraverimt 
be  in  the  writ,  yet  if  one  of  them  be  acquitted,  the  other  may  be 
found  guilty.  1 1  Hen.  7.  25.  2  Injl.  562.  i  Saund.  228.  1  Roll. 
Abr.  112.  Contra,  of  a  proper  adion  of  confpiracy  ;  for  there  if 
the  one  be  acquitted,  no  judgment  can  be  given  againlt  the  other. 
But  confpiracy,  though  it  be  not  put  in  execution,  is  a  crime,  and 
is  punifliable  in  the  leet.  But  in  an  adion  for  a  confpiracy  no  vil- 
lainous judgment  .;  all  be  given,  unlefs  the  life  was  endangered  by 
that  confpiracy ;  and  therefore  where  it  is  brought  for  a  trefpafs, 
it  is  only  an  adion  upon  the  cafe. 

Objedion.  The  opinion  of  the  judges  in  the  cafe  of  Sir  Andrew 
Henley  and  Dr.  Bur/Ia!i,  Raym.  180.  was,  that  no  adion  will  lie 
for  falfly  and  malicioully  procuring  a  man  to  be  indided  of  a  tref- 
pafs. He  faid  that  he  remembred  that  they  were  of  fuch  opinion, 
and  denied  the  cafe  of  7  Hen.  4.  3  i .  But  to  that  he  anfwered, 
that  though  he  had  a  great  regard  to  what  the  judges  then  faid,  for 
the  court  was  then  compofed  of  very  knowing  men,  yet  that  opi- 
nion was  not  judicial,  for  fuch  matter  was  not  then  in  queltion. 
But  in  this  cafe  if  the  grand  jury  had  found  ignoramus^  no  adion  ignorajnusrz- 
had  lain  againft  Sa-vile  for  preferring  the  bill,  becaufe  Roberts  had  t"r"ed  to  an 
not  been  imprifoned,  nor  fcandalifed,  nor  put  to  expcnfes.  "*  '  "^"'' 

Objedion.  Such  adions  will  dlfcourage  profecutions,  and  there 
is  no  more  reafon  that  an  adion  fliould  be  maintainable  in  this  cafe, 
than  where  a  civil  adion  is  fued  without  caufe,  for  which  no  adion 
will  lie.  If  a  man  (landers  another  by  fuing  of  an  adion  in  a  pro- 
per court,  no  adion  will  lie  for  it.  2  R.  3.  9,  10.  Keikv.  zb. 
Anfwer.  There  is  a  great  difference  between  the  fuing  of  an  adion 
mal  cioufly,  and  the  indiding  of  a  man  mallcioufly.  When  a  man 
fucs  an  adion,  he  claims  a  right  to  himfelf,  or  complains  of  an  in- 
jury done  to  him ;  and  if  a  man  fancies  he  has  a  right,  he  may  fue 
an  adion.  4  Co.  17.  makes  a  difference,  that  if  a  man  calls  A.  who 
is  heir  at  law  to  B.  a  baftard,  A.  may  have  an  adion  againfl:  the 
man  ;  but  if  tiie  man  fays  A.  is  a  baftard,  and  I  am  heir  to  B.  no 
adion  lies.  If  then  the  law  will  permit  a  man  to  make  afalfeciaim 
out  of  a  court  of  juftice,  a  fortiori  when  he  proceeds  to  affcrt  his 
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right  in  a  legal  courfe.  2.  The  common  law  has  made  provifion, 
to   hinder  ni-dicious  and  frivolous  and    vexatious   fuits,  that  every 

Pled-^es.  plaintiff  (hould  find  pledges,  who  were  amerced,  if  the  claim  was 
falfe ;  which  judgment  the  court  heretofore  always  gave,  and  then 
a  writ  ifiued  to  the  coroners,  and  they  affeered  them  according  to 
the  proportion  of  the  vexation.     See  H  Co.  39.  d.  Fitzh.nat.  bre.  76. 

Original  of     But  that  method  became  difufed ,    and  then  to  fupply  it,   the  fta- 

coils,  tutes  gave  cofrs  to  the  defendants.     And  though  this   pradice  of 

levying  of  amercements  be  difufed,  yet  the  court  muft  judge  ac- 
cording to  the  reafon  of  the  law,  and  not  vary  their  judgments 
by  accidents.  But  there  was  no  amercement  upon  indidlments, 
and  the  party  had  not  any  remedy  to  re-imburfe  himfelf,  but  by 

Forfuingan  adtion.  2.  \i  A.  fues  an  adion  againft  £.  for  mere  vexation,  in 
fome  cafes  upon  particular  damage  B.  may  have  an  adion  ;  but  it 
is  not  enough  to  fay  that  A.  fued  him  falfo  et  malitiofe,  but  he  muft 
fhew  the  matter  of  the  grievance  fpecially,  fo  that  it  may  appear 
to  the  court  to  be  manifeftly  vexatious,  i  Saimd.  228.  i  Sid.  424. 
Daw  'ucrf.  Sivahi,  where  the  fpecial  caufe  was  the  holding  to  ex- 
ceflive  bail.  But  if  a  llranger,  who  is  not  concerned,  excites  A. 
to  fue  an  adion  againft  B.  B.  may  have  an  adion  againft  the 
ftranger.     Fitzh.   nat.   bnv.    89.    ;;;.      3   Cro.    378.    and    2  InJ}. 

444>  5- 

Objedion.     The  cafe    of  Chamberhun  v.   Prefcof,   Raym.   135. 

Holt  chief  juftice  anfwered,  that  he  had  a  manufcript  report  of  the 

faid  cafe  oi'  Bridgma/i  chief  juftice  of  the  Common  Pleas,  written 

with  his  own  hand,  where  the  cafe  is  reported  to  be  thus :    Ckam- 

herlain  brought  an  adion  upon  the  cafe  againft  Prefcoit,  in   which 

he  declared,  that  the  defendant  Prefcctt   caufed  him  falfo  et  tnali- 

tiofe  to  be  indided  upon   the  8  Eliz.  cap.  2.  for  having   caufed  C. 

to  be  arrefted  at  the  fuit  of  S.  without  his  confent,  of  which  he  was 

acquitted,  G?r.  after  verdid  for  the  plaintiff  it  was  moved  in  arreft 

of  judgment  in  the  King's  Bench,  and  judgment  was  entred  for  the 

plaintiff;  upon  which  error  was  brought  in  the  exchequer-chamber, 

and  after  the  reftoration  that  cafe  had  the  great  debate ;  and  the 

judgment  of  the  King's  Bench  for  maintaining  of  the  adion  was 

reverfed.     Bridgmaji    chief  juftice    was  againft   all   fuch   adions. 

But  it  appears  by  his  report,  that  this  was  not  the  reafon   of  the 

A.  indebted    rcverfal  of  the  judgment,   but  becaufe  Chamberlain  was  indided  for 

to  B.  and  c    j|-,^t  which  was  no  offenfe  at  all ;    for  in  fad  Pnfcott  arrefted  C.  in 

,„■  [//arrefted  his  own  name  and  the  name  of  5.  for  a  debt  due  to  them  jointly, 

without  the    which  was  lawful  without  the  confent  of  6'.  and  if  S.  did  not  ap- 

'^h"'^^"!^  ^   pear,  if  it  were  in  a  perfonal  adion  he  might  be  nonfuit,  if  in  a 

withi'a 8  £Ax.  real  adion,  fummoned  and  fevered;  and  therefore  it  was  held  to  be 

caf.  z.  no  offenfe. 

Cbjedion. 
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Ohjedion.     Yet  Chamberlain  was   put  to  expenfe.     Anfwer.   Ifindiaedfor 
he  had  been  guilty,   he  could  not  have  been  damaged,  for  the  judg-  "°  offe'i'e. 
ment  mufl  have  been  arrefted.     In  3  Cro.  236.  this  point  came  in 
queftion,  and  in  it  the  court  were  divided  j    but  in  Chamberlain" % 
cafe  it  was  held  clearly  to  be  out  of  the  llatute  ;  then  fince  the  of- 
fenfe  for  which  he  was  indided,  was  not  any  offienfe,  he  put  him- 
felf  to  unneceflary  charges  in  the  defenfe  of  himfelf.     For  the  fame  An  ill  indid- 
reafon  it  is  held   9  Edia.  4.  12.  that   if  a  man  be  profecuted  upon '"*'"'• 
an  ill  indidment,  an  adlion  will  not  lie.     In  Cro.  Car.  294.      i  Roll. 
Abr.  112.  the  matter  of  fcandal  was  not  fuch  whereof  the  common 
law  takes  notice.     And  in  2  Mod.  51.  there  is  the  lame  difference  ' 

taken  and  allowed.  But  per  Holt  chief  juftice,  though  this  adion 
will  lie,  yet  it  ought  not  to  be  favoured,  but  managed  with 
great  caution.  For  if  the  indiftment  be  found,  the  defendant  in 
fuch  adtion  will  not  be  bound  to  Ihew  a  probable  caufe,  but  ilie 
plaintiff  will  be  conftrained  to  (hew  exprefs  malice  and  iniquity  in 
the  profecution.'  2.  If  ignoramus  be  returned,  where  the  indict- 
ment neither  contains  matter  of  fcandal  nor  caufe  for  imprifonment 
or  lofs  of  life  or  limb,  no  adtion  will  lie  ;  but  if  there  is  fcandal,  or 
lofs  of  liberty,  ©*c.  an  adtion  will  lie.  The  whole  court  being  of 
this  opinion,  the  judgment  was  affirmed.  Hil.  34  G"  35  Car.  2. 
B.  R.  Shutter's  cafe ;  and  Dobbins  v.  Sir  Richard  Newdigafe  at  the 
end  of  the  reign  oi Charles  II.  cafe  for  falfly  and  malicioufiy  indidt- 
ing  them  of  a  trefpafs,  and  after  verdidt  for  the  plaintiffs,  and  motion 
in  arreft  of  judgment,  judgment  was  given  for  the  plaintiffs. 

Piatt  verf.  FliU. 


ACTION  upon   feveral    promifes.      Indebitatus    cffump/it   for  g  ^   .  g^n- 
94/.    10 J.  and  quantum  meruit  for  another  fum  of  94/.  105.  330. 
and  injimul  co!?2put.7/Jet  for  72/.  10s.  and  they  were  laid  9  lyUl.  3.  "°lf,,^j^" 
Thedefendant  pleaded,  tiiat  h?  was  indebted  to  the  plaintiff,  be- ,  sid  3^:6. 
fore  the  adt  of  compolition,  for  goods  fold,  in  feveral  fums,  in  toto  ^"te  343. 
fe  attingentibus  to  72/.   \os.  et  non  ulfra ;  and  then   he  pleads  the 
ftatute  of  8  G?  9  IVill.  3.  cap.  18.  which  makes  a  compofuion  made 
by  two  thirds  of  the  creditors  in   number  and  value  to  be  binding 
to  the  reft;  and  then  he  brings  himfelf  within   the  compafs  of  the 
adt,  and  (licws  a   compofuion  made,  &c.  and  demands  judgment, 
if  he  ought  to  be  fued,  before  the  time  appointed  by  the  compofi- 
tion  is  expired.     The  plaintiff  demurred.     And  Hall  took  feveral 
exceptions  to  the  plea.      1 .  That  the  adt  of  parliament  is   miire- 
. cited,  the  words  [fecret  and  fraudulent]  being  omitted;  and   if  a 
man  undertakes  to  recite  an  adt  of  parliament,   and  mifrecites  it, 
tliough  he  was  not  obliged  to  have  recited  it,  this  makes  the  plea 

5  E  vicious. 
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vicious.  3  Cro.  236.  i  BuIJlr.  218.  i  Sid.  214,  Sed  non  alh- 
I'rivate  fia-  catiir.  For  /)cr  curiam,  this  being  a  private  aft,  the  court  mufi: 
mte,  niiiteci-  t;ike  it  to  be  as  it  is  pleaded,  i  Sid.  356.  unlefs  the  plaintiff  denies 
"'•  ic,  as  lie  might,  by  pleading  md  tiel  record,  or   by  alleging  that  it 

compofuio^n"  is  farther  enacted,  C5f.  and  then  if  it  is  material,  he  fliall  take  ad- 
was  a  private  vantage  of  it.  And  per  Holt  chief  juftice,  if  a  publick  aft  be 
fiatute.  niifrecited  in  the  time,  if  the  plea  be  tied  up  to  the  ftatute,  which 

Statute  mifre-  the  defendant  has  pleaded,  by  vigore  Jlatuti  praediSli,  or  contra 
cited.  fonnam  Jlatuti  praediSli,   this  mifrecital  will  be  fatal :    but  if  the 

conclufion  be  contra  formam  jlatuti  generally,  the  judges  will  take 
Ar.mw.       judicial  notice  of  it  as  much  as  if  it  had  been  fhewn   in  the  plea. 
*  The  fame  law  of  any  other  variance.     Then  Hall  took  another 

exception,  that  this  contraft  appears  to  have  been  made  after  the 
aft  of  compofition,  and  therefore  not  within  the  intent  of  the  aftj 
for  the  ajfumpjit  and  debt  are  laid  9  Will.  3.  and  the  aft  was  the 
eighth.     And  Treby  chief  juftice  refufed  to  difcharge  a  man,  who 
had  contrafted  a  debt  fubfequent  to  the  aft.      But   to  this  Grove 
anfwered,  that  this  being  a  contraft  raifed  by  the  law,   the  plaintiff 
might  lay  it  any  day,  and  if  this  fliould  put  it  out  of  the  intent  of 
the  aft,  the  ftatute  would  be  intirely  evaded.     Sed   non  allocatur. 
Adjudged  ic- For  per  curiam,    the  aft  relating  to  particular  perfons   abfconding 
cordingiy  this  or  in  prifon  at  fuch  a  time,    it  cannot  be  intended,   but  for  fuch 
beweTn  C/cJ  ^^^ts  as  they  then  owed  ;  and  not  where  fuch  a  perfon  gains  fuffi- 
and  Carf,r.     cient  credit  to  be  intrufted  afterwards.     And  then  the  time  being 
Exrcl.mri    material,  the  defendant  fhould   have  traverfed,  abfque  hoc  quod  af- 
^  ""'    ,      funiplit  modo  et  forma  after  the  day  mentioned  in  the  aft.     For  the 

Statute  of       "'^..,  -J  .,.  .•'^.^  ,.  ■    J  !■ 

compofuion  piomife  js  not  a  promile  every  day,  tor  11  a  man  brings  indebitatus 
does  not  ex-  a/fump/lt,  and  declares  of  a  promife  in  November,  the  defendant 
comrlatd'af-  pl^^ds  a  rcleafe  the  firfl:  of  May,  he  ought  to  traverfe,  abfque  hoc 
terthefta-  that  he  affumcd  modo  et  forma  after  the  firfl:  of  May.  3.  A  third 
"^'^-  exception  was,   tliat   there  is  an  indebitatus  afjiimpft   for    94/.  to 

'^"f,"'^'  which  the  defendant  has  not  given  any  anfwer.  And  for  this 
do*?not  p'o  to  reafon  the  whole  court  held  the  plea  to  be  ill,  for  not  having 
tiie  whole,  ill.  given  an  anfwer  to  the  whole.     And  therefore  judgment  for  the 


plaintiff. 


Neffon  ve7'f.  Finch 


Condition      ¥~^\  E  B  T  upon  bond  conditioned,  that  whereas  the  plaintiff  be- 

jtriornied.      § /  came  bound  to  the  defendant  in  a  bond  of  52/.  conditioned 

for  the  true  payment  of  26  /.  the  twenty-ninth  of  September  follow- 
ing; if  after  the  difcharge  of  the  faid  bond  by  the  plaintiff  the  de- 
fendant fhould  make  the  plaintiff  free  of  the  cloth-makerS  com- 
pany upon  requeft,  that  then  this  bond  fliould  be  void ;  the  plain- 
tiff Ihews   that  he  had  paid  the  26/.  but  the  payment  was  not 

upon 
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upon  the  29th  oi  September,  but  afterwards,  and  that  he  requeued 
the  defendant,  but  that  he  had  not  made  him  free.     And  upon  de- 
murrer judgment  was  given  for    the  defendant,  bccaufe  this  pay- Payment  after 
ment  of  the  26/.  could  not   difcharge  the  firft   bond,    being  after '.^^  ^"y '^  f"' 
the  day;  and  therefore  the  plaintiff  has  no  title  to  fue  this  bond  aSbond.^^^^° 
yet;  becaufe  the  defendant  is  not  bound  to  make  him  free  of  thcB"trow, 
cloth-makers  company,  until  the  firft  bond  be  difcharged.     ]sjote,'^''^''^J''^^^^^- 
it  was  faid   by  Mr.  Crifpe   the  common    ferjeant,    that    if  a  manFj^do^j^^fj^ 
trade  upon  his  own  account  within  the  feven  years  of  his  appren- trade, 
ticefliip,  the  chamberlain  of  Loudoii  will  not  make  him  free,  be- 
caufe he  has  not  fully  ferved  an  apprenticefliip  of  feven  years. 


/I  Had  made   compofition   with   his  creditors  according  to  thes  c.  i  Saik. 
^*    late  ad;    and   being  fued  by  a  nonfubfcribing  creditor,    he  99' 
moved  for  leave  to  file  common   bail,  upon   fuggeftion,    that  the  ^P"'*' ''*''• 
debt,    upon   which  the  plaintiff   brought  his  adlion,  according  to 
the  proportion   of  his   compofition,  would  be   lefs   than  10/.  and 
fince  the  plaintiff,  though  a  nonfubfcribing  creditor,  was  bound  by 
that  agreement,  it  is  reafonable,  that  common  bail  fl^ould  be  ac- 
cepted.    But  the  motion  was  oppofed,  becaufe  it  would  amount  to  1  Salk.  100. 
a  determination  of  the  merits  of  the  caufe.     And  it  was  compared 
to  the  cafe  of  a  ufurious  contraft,    where  though   the  contradl  be 
void,  the  defendant   is  compelled  to  give  fpecial  bail,     ^od  curia 
concejjit.     For  the  plaintiff  here  may  traverfe,    that  the  defendant 
abfconded  the  nineteenth  oi  November,  &c.  and  alfo  that  the  fub- 
fcribing  creditors  were  real  creditors.     But  if  the  plaintiff  had  been 
fummoned  before  a  judge,  then  the  matter  would  have  received  a 
determination  as  the  ftatute  direfts ;    or  if  the  plaintiff  had  been  a 
fubfcribing  creditor,  and  that  had  appeared  to  the  court,  it  would 
have  been  reafonable  to  allow  common  bail,  becaufe  his  fubfcribing 
Jiad  been  a  confirmation  of  the  compofition  againfl:  himlelf. 


CCire    facias  was   fued    tejle    12   Fcbniarii    returnable    guindena  Co({s  upon 
*-^  Pafc'bae.     Between  the  teJle  and  the  return  the  flatute  of  8  ^  g '^' ^'^;^ ''/ 
9  T/ill.  3.  cap.  II.  for   preventing  of  frivolous  and  vexatious  fuitSc.  n.      ^' 
was  made,  which  gave  cofts  upon  a  fcire  facias.     And  Mr.  Car- 
thcw  moved  for  cofts,  becaufe  the  return  of  the  writ  was  after  the 
twenty-fifth  oi March,  and  that  then  properly  the  fuit  commenced. 
But  denied  per  curiam,  becaufe  the   ftatute   fubjedling  the  defen- 
dant to  a  charge,  fliall  be  conftrueu  ftridly,  and  in  ftridnefs  the 
adion  commences  from  the  tejie.     And  fo  it  is  held,  where  a  /r?- Statute  of  H- 
titat  is  teJle  within   the  fix  years,  and  returnable  after,   this  will  ^J|,^^j"'  P'""' 
prevent  the  ftatute  of  limitations.      And   perhaps   if   the  plaintiff /^„y?.  ^"34^ 
had  been  liable   to  pay  cofts,  when   he  fued  this  fcire  J'acias,   he  553.^80. 

would 
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would  not  have  fued  it ;  and  therefore  when  he  has  recovered,  it  is 
unrealbnable  to  give  him  cofts. 

Vinkenfterne  verf.  Ebden. 
Iiitr.  Mich.  8  Will.  3.     B.  R.   Rot.  45. 

s.C.iz^M.'^ Rover  for  an  anchor,  fails,  and  cables.     Upon  not  guilty  plead- 
s'c     S  \k  ^^>  fpecial  verdift,  that  the    town    of  Ncwcajllc  is  an  ancient 

.'48.  town  and  corporation,  time  whereof,  &V.  known  by  the  name  of 

1;  Mod.  3i;6.  ''^jj^  fnayor  a?id  ^//r^c^'J  (s/'Newcaftle ;  that  within  the  town  there 
^Tr.  '}V'    is,  and  time  whereof,  (sfc.  hath  been,  a  cuftom,  that  the  mayor 

Diftrels  for  '  ,  ,  „      ,  -  '    ^  .  '.  '.       ,  .J 

toll.  and  burgeiles  have  uied  from  time  to  tnne  to  repair  the  port  of  the 

3  Lev.  37,     towr,  and  that  In  coniideration  thereof  they  have  ufed  to  have  a 
5*"  toll  of  5^.  per   chaldron  for  all  coals  exported;  and  that   for  de- 

fault of  payment  they  have  ufed  by  their  water-bailiff  for  the  time 
being  to  diftrain  qiiaeciinque  bona  of  the  e"  porter,  who  refufed  to 
pay  the  toll,  per  legem  Angliae  fuerimt  dijlnngibilia ;    then  they 
tiiid  that  the  defendant  was  water-bailiff  conftituted  by  the  mayor 
and  burgeffes  debito  modo ;  that  the  plaintiff  loaded  fo  many  chal- 
drons of  coals,  the   duty  of  which  amounted   for  toll  to   7  /.  the 
exporter  refufed  to  pay  it,  and  therefore  the  faid  anchor,  fails,  and 
cables,  being  parts  of  the  tackle  of  the  fiid  plaintiff's  Ihip,  the  de- 
fendant took  as  a  diftrefs  for  the  toll,  zic.  and  if  the  goods  are  in 
tall  cafn  per  legem  terrae  dljlrlngtbiUa,  they  find  for  the  defendant ; 
■  Jl  non,  then  for  the  plaintiff.      And  this  cafe  was  argued  Trunty 
term  9  Will.  3.  by  Mr.  Cheatham  for  the  plaintiff  and  Mr.  Chejhyre 
for  the  defendant,  and  in  this  terin  by  Mr.  Broderick  for  the  plain- 
tiff, and  by  Mr.  Northey  for  the  defendant.     And  Mr.  Broderick 
argued,  that  the  words  [in  tali  cafu\  would  not  tie  the   vcrdid:  to 
the  fpecial  conclufion,    for  they  ought  to  be  underftood,    in  fuch 
cafe  as  is  found  by  the  fpecial  verdid: ;  and  therefore  he  has  liberty, 
to  take  as  miany  exceptions  as  he  pleafes.     And   therefore,   i.  he 
took  exception,  that  the  toll  being  founded  upon  the  coniideration 
of  the  repairing  of  the  port,  it  fl:iould  have   been  found  that   the 
mayor  and  burgeffes  ufed  to  repair  it ;    for  this  is  like  a  condition 
Condition       precedent,    and    therefore  performance  ought  to   be   averred ;    for 
precedent       there    being  no  remedy,  to  con";,pel   them    to  repair  the    port,    it 
°vened'to\e  ^'Ould  have  bcen  averred,  that  it  is  in  repair.     And  this  is  like  the 
peiformed.      cafe  In  5  Co.  7H.  /;,  of  the  cuflom  o^ Pot'water.    Hob.  42.     27  JJJif. 
15.     Dier  117.  a.  where  the  avowant  fhews,  that  the  bridge  was 
in  repair,      i   Roll.   Rep.   i.     2   Bidftr.    201.  where  the  bell-man 
avers,  that  he  had  paved  the  flreets.     And  this  being  a  duty  a- 
gainft  common  right,  the  court  will  intend  nothing  that  is    not 
I  found. 
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found.     2.  Ex'c.  It  is  a  prefcription  to  take  the  goods  of  one  man  ^ne  niaii  not 
or  the  oftenfe  of  another  man ;   for  the  cuftom  is,    to  take  the  f^^  the"ofFcnfe 
goods  of  the  exporter,  who  is  the  owner  and  not  the  maflcr,  but  of  anotiier. 
here  the  goods  are  taken  from  the  mafter,  becaufe  the  toll  is  not  paid 
by  the  owner,  which  is  ill.     i  Leon.  105,  231.    3  Cro.  227.  Hern. 
plead.  607.  Dier  199.  b.  pi.  ^y.     3.  That  the  toll  was  unreafbnable,  Unreafonable 
viz.  5  J. /)rr  chaldron,  which  is  worth  no  more  than  25.  See  Mcor  474.  '^''^'^^'• 

4.  That  thefe  goods  are  privileged,  and  cannot  be  diftrained,  3  Cro. 
550,  569.  Noy  68.  and  the  rather  becaufe  Newcajile  is  a  market 
for  coals,  which  privileges  the  fhip  coming  to  the  market  to  fetch 
them.  Bat  admitting  that  they  were  diftrainable,  yet  they  ought 
to  {hew,  that  there  was  no  other  fufficient  diftrefs ;  as  the  cafe  is 
of  cattle  of  the  plough.  Co.  Lit.  47,  a.  1  Sid.  348.  pi.  14.  Dier 
2  12.  a.  pi.  86.     Fitzb.  nat.  bre.  90,  174.     20  Rdw.  4.  3.     13  Co.  2. 

5.  They  are  not  within  the  cuflom ;  for  the  cuftom  is,  for  all  coals 
exported  from  the  port  of  the  town  of  Nciccajlle,  but  thefe  coals 
are  found  to  be  exported  from  the  port  of  Neiixajlle.  Now  the 
port  of  Newcajlle  extends  much  firther  than  die  port  of  the 
town. 

But  Mr.  Ncrthey  for  the  defendant  argued,  that  Mr.  Broderick  ^P'"^'  5°"' 
was  concluded  by  the  fpecial  conclufion  of  the  verdict,  to  take  verdia. 
ihefe  exceptions.  For  where  the  jury  make  a  fpecial  conclufion, 
the  court  cannot  confider  any  thing,  but  what  was  fpecially  referred 
to  them  by  the  jury.  5  Co.  97.  i  Cro.  21.  Moor  iby.  pi.  420. 
So  that  all  the  exceptions  but  the  fourth  are  out  of  the  cafe.  And 
as  to  that  he  faid,  that  fails,  anchor  and  cables  are  diftrainable  as 
reafonably  as  any  other  thing.  For  fuppofe  the  plaintiff  to  be  the 
exporter,  and  the  perfon  who  is  properly  obliged  to  the  payment 
of  the  Duty ;  his  goods  ought  to  be  liable  to  the  dirtrefs  for  the 
toll.  In  cafe  of  rent  the  averia  carucae  are  not  privileged,  where 
there  is  not  other  diftrefs  fufficient :  and  that  law  is  founded  up- 
on the  ftatute  of  51  Hen.  3.  See  2  Inji.  132,  585.  Co.  Li.  47.  a. 
But  the  law  does  not  privilege  a  (liip  from  diflrefs.  Doubtlefs  a 
flfip  in  a  yard  may  be  diftrained-  for  rent  ifliiing  out  of  the  yard. 
In  Dier  \ij.  a.  pi.  Ji-  a  ferry  boat  diftrained. 

But  pel-  Koli  chief  juftice,  fuppofing  that  there  was  no  fpecial 
conclufion  here,  yet  he  was  of  opinion,  that  thefe  exceptions  were 
not  good.  For,  1.  By  him,  there  is  not  any  neceflity  to  aver 
here,  that  the  port  was  in  repair ;  for  the  confideration  is,  that  Averment, 
•they  have  ufed  time  whereof,  &c.  to  repair,  &c.  fo  that  the  confide- 
ration is,  that  they  have  been  time  whereof,  &c.  obliged  to  repair, 
and  not  the  adual  repairing  of  it.  2.  This  duty  of  ^d.  per  chaldron  is  Notice. 
iiot  unreafonable,  for  the  court  cannot  take  notice  of  the  price  for 
ivhich  they  are  fold.     3.  To  fpeak  properly  in  the  way  of  trade,  ^^P"/'^""' 

c  F  the  '^  °  ■ 
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the  owner  of  the  goods  is  the  exporter  ;  but  as  to  the  duties  of  the 
port,  the  mafter  of  the  fhip  is  the  exporter,  and  fatisfies  and  dif- 
charges  all  fuch  duties  ;  for  it  would  be  very  unreafonable  to  drive 
the  mayor  and  burgefTes,  or  the  owner  of  the  toll,  to  fend  to  feek 
the  merchant.     And  this  is  the  conftant  ufage.     It  is  very  reafon- 
able  that  fuch  duties  Hiould  be  paid,  for  without  ports  tliere  would 
be  no  navigation,   and  without  a  duty  the  port  would  not  be  re- 
MaUon  cor-   paired,  (3c.     And  Holt  chief  juftice  cited  a  cafe  of  Maldon  in  Rfj'cx. 
porarion.        T\\s.  corporation  there  prefcribe  in  a  que  eflate,    that  they  and  all 
3Keb.  281,  thofe,    &c.    time  whereof,    ^c.   have  ufed  to  repair  the  port,   in 
5^'"  confideration  whereof  they  have  ufed  time  whereof,  &c.  to  receive 

for  all  lands  fold  within  the  precind:  of  the  borough,  a  certain  rate 
of  10^.  in  the  pound  out  of  the  purchafe  money;  and   it  was  ad- 
judged a  good  cuftom ;  and  this  is  what  they  call  land-cheap  -,  for 
/'"^"'a  °^     ^^^  landholder  reaps  a  benefit  by  the  trade  coming  to  the  town  by 
reafon  of  the  port.     And  it  was  objeded  there  againft  the  prefcrip- 
2>ue  eftnie  in  tiou,    becaufc  it  was  laid  v/ith  a  que  ejlate,    but  it  was  lield  well 
a  corporation.  gj^Q^gj^^   for  a  man  may  have  had  the  borough,    and  may  have 
granted   it   to   the  corporation.     Now   this   prefcnt  cafe   is  much 
llronger,  the  duty  being  paid  by  the  trader,  who  reaps  the  benefit 
What  things  Qf  the  port.     4.  It  is  true,  that  a   horfe  cannot  be  diftrained  in  a 
fmith's  fliop,  £?<:.  but  there  is  no  fuch  reftridlion  where  the  diftrefs 
is  for  a  perfonal  duty.     The  duty  in  this  cafe  arifcs  out  of  the  goods 
laden  to  be  exported  ;  fo  that  by  their  being  laden  the  duty  com- 
mences, and  the  fhip  becomes  chargeable,  and  a  fortiori  any  part 
Diitrefs  for    q£-  j^gj.^      Doubtlefs  any  other  goods  of  the  perfon   who  ought  to 
pay  the  duty  may  be  diftrained  as  well  as  thofe  for  which  the  duty 
'  is  payable.     If  a  man  ought  to  pay  a  peny  a    head  as   toll   for 

twenty  ibeep,  any  of  the  flieep  may  be  diftrained  for  the  whole 
duty.  5.  Newcaftle  in  general  underftanding  is  a  town,  and  then 
partus  Newca/ile  is  the  port  of  the  town  of  Newcaftle,  and  all  one. 
Judgment  for  the  defendant, 

Harrlfon  roerf.  Cage  and  his  Wife. 

s.  c.  I  Saik.  /^  A  S  E.     The  plaintiff  declared,  that  in  confideration  that  he 

"'^;  V.>:   promifed  the  defendant's  wife  to  marry  her,  flie  being  then 

2 14.'  '^    °  'io\Q,  file  affumed  and  promifed  to  the  plaintiff  to  marry  him  j  and 

Carth.  467.    though  the  plaintiff  was  ready,  and  often  offered,  to  marrv  the  de^ 

5  Mod, 41 1.   fenJant's  wife,  &c.     Upon  mn  afttttvpfit  pleaded,   verdidi  for  the 

of  nffumpih,    plaintitr,   and  400/.  damages.     After  motion  for  a  new  tn/.l,  and 

that  whereas  denial  of  it,   Mowitague  moved  in  arreft   of  judgment,    that   the 

mafry  5 '  fte° ''^*^'°"  would  not  lic  for  Want  of  a  confideration.     For  though  in 

promifed  to    fucii  Cafe  a  woman  may  have  an  a(Sion  againft  a  man,  the  reafon 

marry  him.     of  that  is,  bccaufe  marriage  is  an  advancement  to  the  woman,  but 

it 
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it  Is  no  advancement  to.  tlie  man,  and.  therefore  the  consideration 
fails,  Hob.  lo.  And  he  cited  the  cafe  dc  cciiija  matrimonii  praelo- 
cuti,  which  lies  for  the  woman,  and  not  for  the  man.  Co.  Li. 
204.  a.  Fitzh.  nat.  hre.  205.  And  the  cafe  in  i  RrAl.  Abr.  22. 
fl.  20.  is  where  the  woman  brought  the  adtion.  And  he  cited  alfo 
the  opinion  of  Vaughan  in  the  cafe  of  Dickinfon  and  Holcroft^ 
Carter  233.  2.  Exc.  That  there  is  no  time  prefixed,  and  he 
does  not  fhew  a  requefl  with  a  parfon.  But  this  lafl:  exception 
was  not  regarded ;  for  as  to  the  time,  it  fhould  be  in  convenient 
time ;  and  as  to  the  requeft  with  a  Parfon,  that  was  over-ruled  in 
Dickenfon  and  Holcroft'%  cafe.  Which  cafe,  though  it  was  debated 
in  C.  B.  yet  upon  error  brought  in  B.  R.  it  was  afhrmed  upon  the 
firft  opening,  Befides,  that  in  this  cafe  it  appears  that  the  defen- 
dant has  difabled  herfelf  by  marriage  from  the  performance  of  her 
promife.  And  as  to  the  firft  exception,  per  Holt  chief  juflice, 
there  is  the  fame  confideration  in  the  cafe  of  the  promife  of  a  wo- 
man, as  in  that  of  a  man  ;  for  the  ground  of  the  adion,  where  the 
woman  brings  the  acflion,  is  the  promife  of  the  woman  ;  for  the 
aftion  being  founded  upon  mutual  promifes,  if  the  woman's  pro- 
mife be  void,  the  man's  proniife  will  be  nudum  pactum.  The  cafe 
upon  the  writ  de  caufa  fnatrimonii  praelocuti  is  antient  law,  and 
flands  upon  its  own  bottom.  Vaughan  chief  juflice  grounded  his 
opinion  upon  this  matter's  being  of  ecclefiaflical  conutance ;  for  if 
the  contradl  were  per  verba  de  praefenti,  it  cannot  be  difcharged ; 
and  if  a  man  have  damages  in  an  adion  for  it,  that  would  dif- 
charge  the  contrad.  Objetlion.  That  there  might  be  fome  difabi- 
liry,  which  might  hinder  the  performance,  which  is  properly  co- 
nufable  in  the  Spiritnal  Court.  Anfwer,  Such  difability  might  be 
pleaded,  as  confanguinity  within  the  Lcvitical  degree*;,  or  it  might 
be  given  in  evidence  upon  no7i  afftimpjit  pleaded.  Precontradt  is  a 
<lifability,  but  it  will  not  avoid  the  performance  of  your  promife, 
becaufe  it  proceeds  from  your  own  afl.  And  (by  hini)  marriage 
is  an  advancement  as  much  to  the  man  as  to  the  woman.  But 
Rokcby  juftice,  took  time  to  confider  that,  and  at  another  day  deli- 
vered his  opinion  alfo  for  the  plaintiff;  becaufe  marriage  is  an  ad- 
vancement as  much  to  the  man  as  to  the  woman.  And  to  prove 
that,  he  relied  upon  the  cafes,  where  a  man  brings  an  adion  for 
fcandalous  words,  by  which  he  lofi  his  marriage,  i  Roli  Rep.  79. 
2  Buljlr.  276.  3  Bul/ir.  48.  zCro.  323.  l  Cro.  269.  And  if  a 
man  covenants,  in  confideration  of  a  marriage  to  be  celebrated, 
to  ft.uid  feifed,  this  will  raife  a  ufe.  And  for  thefe  reafons  judg- 
ment for  the  plaintiff.  Note,  it  was  ruled  in  this  cafe  at  Nor/oik 
Summer  affifes  lafl  pafl,  by  IVard  lord  chief  baron,  that  tliis  pro-  Promife  in 
mife  had  no  need  to  be  in  writing  by  the  flatutc  of  frauds,  '^'|''"J  gj. 
2q  Car.  2.  caf>  3.  And  Mr.  Northey  faid  at  the  bar,  that  thejijged  3  Lev. 
ftatute  intended  only   agreements   to   pay  marriage   portions,    and  »5; 

that '  ^'"'-  ^^^- 
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that  it  had  often  been  ruled  fo  by  Holt  chief  juftice.    ^od  Holt 
non  negavit. 


Goods  wreck-  f}  E  R  /fs/f  chicf  juilice,  always  fince  the  cafe  of  Shepardv.  Gof- 
ed  fhaii  not   /     ^^j^   Vaurrh.  1  CO.  it  h.is  Hcvcr  been  made  a  doubt,  but  tliat 

wreck  (hall  not  pay  cuftom.  And  mention  being  made,  that  this 
Toji.  501.      point  had  been  argued  between  Sir  William  Courtney  and  Bower 

three  or  four  times  in  C.  B.  he  faid,  that  he  would  not  have  fuffer- 

ed  more  than  one  argument,  if  it  had  been  in  the  King's  Bencli, 

and  that  projortfia  tan  turn. 

Northcott  verf.  Underhill. 

lnt.v.7j'in.    lo  Will.     B.  R.    Rot.  204.    Error.   C.  B. 

S.  C.  I  SalL  /^^Ovenant.  The  plaintiff  declares,  that  the  defendant  by  his 
\vh  -^  ^  ^^^^  bearing  fuch  a  date  granted,  bargained  and  fold,   relea- 

venam  fliall  be  fed,  and  confirmed,  fuch  lands  to  the  plaintiff  and  his  heirs,   pro- 
good,  though  vided  that  if  the  defendant  fliould  pay  fo  much  money  at  fuch  a 
vodi?""    ^  ^^y>  ^^^^  ^^  might  re-enter,  (^c.  and  then  follows  a  covenant  for 
^        ^,     the  payment  of  the  money ;  and  the  breach  was  affigned  in  non- 
Lev.  45.'  "     payment.     And  judgment  for  the  plaintiff  in  C.  B.  by  default,  and 
Yelv.  18.       a  writ  of  inquiry  of  damages  executed,  and  final  judgment  for  the 
le/^ieVc.  plaintiff.     Upon  which  error  is  brought.     And  Mr.  Cartheio  took 
Ra/m.  27.     exception,     i.  That  fince  nothing  paffed  by  the  deed,  it  not  being 
inrolled,  the  covenant  to  pay  the  money  was  void.     And  he  com- 
pared it  to  the  cafe  of  Capenhurft  v.  Capenhtirjl,   Raym.  27.     Sed 
non  allocatur.     For  per  curiam,  though  nothing  paffes  by  the  deed, 
yet  the  covenant  to  pay  the  money  is  good,  and  does  not  depend 
at  all  upon  the  paffing  of  the  eftate  by  the  deed.     In  the  cafe  in 
Raym.  27.  the  covenant  was,  that  the  covenantee  fliould  enjoy  the 
term,   which  was  impoffible,  where  no  term  paffed  by  the  deed. 
But  this  covenant  for  the  payment  of  the  money  is  a  ieparate  and 
independant  covenant.      And  it  is  not  neceffary,   to  fhew  in  this 
adion,  that  any  eftate  paffed ;  but  the  more  fafe  method  of  decla- 
Dedaration  in  ring  is,    quod  per  indenturam  teftatiim  exijlit,   and  then  fhew  the 
covenant.       covenant.      Then  Mr.  Gartbew  took  another  exception,    that  no 
day  was  given  upon  the  writ  of  inquiry,  and  therefore  it  is  a  dif- 
They  do  not  continuance.     Sed  non  allocatur.     For  they  never  give  a  day  in  C. 
mt   ff  'ui  ^'  "P°"  a  '^''"'^  °f  inquiry  ;  nor  is  it  neceffary,  for  nothing  is  to  be 
tyinC.B.     done  but  to  afccrtain  the  damages.     ^,  Exc.  That  it  is  faid  upon 
Pa- facramcn-  ^^c  Writ  of  inquifv,  per  facramentUui  duodccim,  and  it  does  not  fny, 
ium  duoiuim.  proborum  et  legalium  hominum.     Sed  non  allocatur.     For  the  entries 
in  C.  B.  are  always  fo.     Judgment  was  affirmed. 

3  Hyleing 
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Hvleing  verf,  Kaftings.  ^g^'  '  ^*"^* 

C'artli   470. 

JNdebitafus  cjinnpfit  for  goods  fold  and  delivered.  '  The  defendant  5  ^(^.°^on?' 
-*   pleads  lion  affumpfit  infra  fix  annos.     And  upon  the  trial  of  the  5^. '    °"'^"* 
ifTue,    the  plaintiff  gave  in   evidence,    that  after   fix  years   were sc.  12 Mod. 
elapfed  fince  the  coiitraft,  he  being  executor  to  the  perfon  who  ^^^j^j^^ 
fold  the  goods  to  the  defendant,  he  came  to  the  defendant,  and  577, 8.^^'' 
demanded  the  money  for  them ;  but  he  denied,  that  he  had  at  any  ^'hanc.  Prec. 
time  bought  any  fucli  goods  of  the  plaintiffs  teftator  ;  and  faid  far-  l^j^'^j 
ther,  that  if  the  plaintiff  could  prove  it  he  would  pay  him.     And  310. 
this  was  within  fix  years  before  the  adtion  brought.     And  whether  ' '  ^°°:  5' • 
this  was  fufficient  to  revive  the  contradl,  was  the  doubt.     Upon  iLeV°iio'.^" 
which  Holt  chief  jufi:ice  confulted  with  his  brothers  of  the  King's  statute  of  ii- 
Bench,  keeping  the  poftea  till  he  had  their  opinions,  the  caufe  be-  miu-.ions 
ing  tried  before  him  at  nifi  prim.     And  Darimll  ferjeant  argued,  "^^a*^":^- 
that  the  fix  years  being  expired,  the  caufe  of  adtion  was  barred  by 
the  flatute ;  and  therefore  there  ought  to  be  a  new  promife,  or  ac- 
knowledgment at  leaft  of  the  debt ;  which  was  not  in  this  cafe,  for 
the  defendant  denied  the  debt.     Per  Holt  chief  jufiice,  doubtlefs  Exprefs  pro- 
an  exprefs  promife  will  revive  the  debt,   though  it  were  twenty  "l'*^^  *'" "' 
years  after.     So  it  was  held  in  HiT/iing's  cafe.     This  conditional 
promife  would  be  fufficient  to  ground  an  adion,  if  it  were  fpecially 
fhewn  in  the  declaration  ;  as  if  the   plaintiff  had  declared,  that  in 
confideration  that  his  teftator  had  fold  fuch  goods  to  the  defendant, 
he  affumed  to  the  plaintiff,  that  if  he  could  prove  it,  the  defendant 
would   pay  to  the   plaintiff,    Gfr.    and  aver  that  the  teftator  fold 
fuch  Goods.     And  he  has  no  need  to  aver  that  he  proved  it,    for 
that  will  be  proved  in  the  adlion  upon  the  evidence.     And  (byBjre  aclcnow- 
him)  it  has  been  over-ruled  upon  a  bare  acknowledgment,  but  that '^'^S"**"'- 
has  been  held  both  ways.     If  an  infant  buys  goods,  and  indebitatus  •'^^^^^^^^^^ 
ojj'umpfit  is  fued  againft  him,  he  may  plead  non  ajjumpjit,  and  give  |.°  j^'^^^^^'^j^'*' 
infmcy  in  evidence,  becaufe  the  contrad:  is  void  j  yet  if  he  promi-  during  his  in- 
fes  to  pay  it,  after  he  comes  to  the  age  of  twenty- one  years,  a  ge-  ^f'^'^y- 
neral  indebitatus  ajfump/it  \v\\\  lie  againfi:  him.     So  that  there  is  no /b.iS.V.i.z. 
doubt  upon  an  exprefs  promife.     But  the  quefiion  here  is  concern- 
ing this  conditional  promife.     And  (by  him)  there  is  a  difference, 
where  the  fix  years  are  expired  before  the  making  of  fuch  condi- 
tional  promife,   and  where  they  are  not ;  becaufe  the  contraft  not 
being  barred  by  the  fiiatute,  has  no  need  of  fo  much  affifl:ance,  to 
continue  it,  as  it  muft  have  to  revive  it,  if  it  had  been  once  ahfo- 
lutely  defl:royed.     The  fi:atute  is  founded  upon  very  good  reafon,  statute  of  li- 
becaufe  men  fliall  not  unravel  perfonal  contracts  fo  long  after ;  up-  miiations  a 
on  a  fuppofition,  that  if  they  were  not  paid,  they  would  fue  foon-  ^°°''  ^''' 
er;  and  acquittances  being  fubjed:  to  be  loft,  a  man  might  be  fued 
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for  what  he  had  paid  before.  And  therefore  this  ftatute  ought  to 
be  favoured  as  much  as  a  fine  and  non-claim.  The  principal  cafe 
was  adjourned,  to  be  argued  at  the  chief  juflices  chamber  before  the 
judges  of  the  King's  bench  this  vacation.  Adjournatur,  Ex  rela^ 
tione  vi'ri  Jacob.     Poji.  42 1 . 


Pitts  verf.  Poleliampton. 

G.  c.  3  Salk.    x^  A  S  E.     The  defendant  pleaded  the  adl  of  compofition,   by 
Repleader.      X.-^*  which  it  is  enaded,  that  two  thirds  of  all  the  real  creditors 
in  number  and  value  fliall  bind  the  reft ;   and  that  A.  B.  and  C. 
being  two  thirds  in  number  and  value  of  the  real  creditors,   made 
fuch  an  agreement,   &c.     The  plaintiff  replies,    quod  duae  tertiac 
partes  in  numero  et  •valor  e  realium  credit  or  uin  non  fecerunt  aggrea- 
mentum  tale,  &c.     And  iffue  was  joined  thereupon.     And  verdidl 
for  the  plaintiff.     And  it  v/as  moved,  that  this  was  2.  jeofaile,  and 
not  aided  by  any  ftatute,    and   therefore  a  repleader  ought  to   be 
granted.      And  it  was  urged,  that  this  was  a  jeofaik,  becaufe  this 
matter  was  not  iffuable,  fince  there  is  a  fpecial  method  diredted  by 
the  ad:,    by  which  the  reality  of  the  creditors  may  be  tried,  viz. 
fummoning  them  before  a  mafter  in  Chancery,    and  compelling 
them  to  fwear,  that  their  debts  are  bona  fide  contraded  ;  which  if 
the  plaintiff  has  omitted,   he  fliall  not  put  it  in  iffue  afterwards. 
And  as  to  that  the  court  held,   that  in  this  cafe,  that  part  of  the 
adl  not  being  pleaded,   the  court  could  not  take  notice  of  it,   be- 
caufe it  is  a  private  a6t.     But  if  it  had  been  pleaded,   the  court 
feemed  to  incline,   that  the  difference  would  be,   where  the  party 
was  fummoned,  and  where  not,   becaufe  he  had  not  any  oppor- 
tunity to  make  inquiry  into  the  reality  of  the  creditors.     But  the 
iffue  being  here,  not  upon  the  reality  of  thefe  creditors,  but  only 
that   two   thirds   did    not    fubfcribe,  though    the   whole   a<ft   had 
been   pleaded,    the    plaintiff   might    have   taken   fuch    an    iffue; 
though  the  moft  proper  iffue  had  been,  to  have  faid,   that  thefe 
A.  B.   and  C.   were   not  two   thirds,    &c.    for   this   iffue   in   the 
Arguments-    prefent   cafe   is    but   argumentative ;    nevcrthelefs   it   being    found 
for   the   plaintiff,    he   muft   have  judgment.      Judgment   for   the 
plaintiff.      Sir  Francis  JVinningtcn  in   a  motion  in  this   cafe   one 
day   faid,    that   this    iffue    was  aided    by  the  ftatute  of  jeofailesj 
for  where  the  defendant's  plea  confeffes  tlie  duty   of  the   plain- 
tiff, and  iffue  is  joined  upon  an  immaterial  point,  and  found  for 
the   plaintiff,    he  fliall   have  judgment ;   which  Hale  chief  juftice 
ufed  to  fay,  was  the  true  reafon  of  Nichol'z  cafe,  5  Co.  43.     ^lod 
Holt  chief  juftice  concrjjit,   and  faid,   that  it  was  very  fliortly  re- 
ported in  Coke.     And  he  took  this  difference,   where  the  defen- 
dant's plea  confeffes  the  duty  demanded  by  the  plaintiff,  and  does 

not 
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Mich.  Term  lo  Will.  5.  391 

not  avoid  it  fufficiently,    if  the   ifTue  be  immaterial,    and   found 

for  the  plaintiff,  he  fliall  have  Judgment ;   but  if  the  defendant's 

plea  goes  in  difcharge  of  the  aftion,  and  iffue  is  taken  immaterial-  See  3  Lev. 

Jy,  and  vcrdidl  for  the  plaintiff,  a  repleader  {hall  be  granted.  ^^7' 

Rex  verf.  major',  ccc.  Coventry. 

A     Mandamus  was  diredled  to  the  defendants,  to  command  them  S.  C.  2  Salfc. 
to  reftore  Oldham,  to  be  one  of  the  council-hoiife  in  Co'vcn-  ^|^„^^„.„j  to 
try.      They  return,  that  they  are,    and  time  whereof,  &c.    have  reiiore  a  man 
been,  a  corporation  by  prefcription  known  by  fuch  a  name ;  and ''|'  ^^  one  of 

,         '-^.         J,  r      1         1  •      1  1         1     •         1  •       .         ^1    'he  council 

that  King  James  I,  by  his  letters   patent  dated  m  the  nineteenth  houfe  of  Co- 
year  of  his  reign,  reciting  that  they  had  a  cuftom  to  eledl  any  one  vmny. 
to  be  of  the  common  council,  and  to  remove  him  ad  libitum,  and  *''■'  337- 
reciting  other  culloms ;  the  King  confirmed  to  them  all  their  faid 
liberties  ;  and  then  they  conclude,  that  by  force  of  the  faid  cuftom 
time  whereof,    Gf^,    ufcd,    et  fccinuhim  Jormam  pracdiBaruni  lite- 
rariun  patcntium,   they  removed  Oldham.     And  Mr.  Northey  took  Raj-m.  188. 
exception  to  the  return,  that  by  the  eledlion  Oldham  had  an  eftate 
for  life,  and  then  a  cuftom  to  remove  an  officer  for  life  without 
caufe  is  not  good.     Scd  non  allocatur  per  Holt  chief  juftice.      For 
1 .  He  is  not  returned  to  be  an  officer  for  life,  but  e  contra,  be-  Officer  re- 
caufe  it  is  returned,  that  he  might  be  removed  at  pleafure.     And  |^°  ^"^^5^^^^^. 
if  the  conftitution  in  the  corporation  be  to  eledl  officers,  either  by  a  corporation, 
a  particular  number  of  perfons,  or  to  eleft  ad  libitum,  &c.  in  fuch 
cafe  they  ought  to  purfue  their  cuftoms  ;  and  they  cannot  eled:  in 
other  manner,   or  for  a  longer  or  more  durable  intereft ;  and  his 
eftate  is  always  liable  to  the  determination  annexed  to  it  by  the 
cuftom.     Trin.  31  Car.  2.  B.  R.  Rex.  %\  Repes.     In  tnandamus  to  "Rtx  v  Repes, 
reftore  P.  to  the  recorderffiip  of  Cambridge,  they  returned  a  cuftom,  ^  ^^°^-  ^9> 
to  chufe  ad  libitum  or  ad  tenninum  vitae,  and  that  they  eledted 
him,    to  hold  ad  libitum,   &c.  and  that  they  removed  him ;   and  Recorder  re- 
adjudged   a  good  return.      In  the  cafe   of  the  lord  Hawks,    fee  ".°^^'*  '"^^" 
I  Ventr.  143.  in  mandamus  to  reftore  him  to  be  recorder  of  Bath; 
they  return  a  cuftom,   to  eleft  a  man  learned  in  the  laws  of  the 
land  for  their  recorder,  and  that  by  the  ftatute  for  purging  of  cor- 
porations the  commiffioners  put  in  the  lord  Hawles,  but  becaufe  he 
was  not  learned  in  the  laws  of  the  land,  they  had  deprived  him  ; 
and  it  was  adjudged  a  good  return,   for  though  the  commiffioners 
had  power  to  put  in  a  recorder,  yet  he  ought  to  be  fuch  a  pcrfon 
as  was  required  by  their  conftitution.      And  Kclyrig  chief  juftice 
held,  that  he  might  have  cafe  for  the  falfe  return,  if  he  was  learned 
in  the  laws  of  the  land,  and  if  it  was  found  for  him  he  ffiould  be 
reftored.     And  if  a  fteward  be  chofcn  according  to  the  cuftom,  to 

continue 
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Steward  re-    continuB  during  pleafure,  they  may  remove   him,  notwithftanding 

JkTre.'  "  Blagrave's  cafe.     [See  2  Raym.  11.   Mich.  1656.    B.  R.]      2.  A 

fecond  exception  was,   that  they  do  not   fliew  any  foundation  for 

this  removal ;    for  they  infift  upon    their  cuftom  and   the   letters 

tion  ou°g"ht' to  Patent,    but  do  not  fhew  any  fuch  cuftom,   but  by  way  of  recital 

be  fpecially    in  the  letters  patent,  nor  do  they  fhew  any  claufe  of  grant  in  the 

letters  patent,  which  ought  to  have  been  pleaded  fpecially.     And 

of  this  opinion  was  the  whole  court.     And  therefore  a  peremptory 

mandamus  granted,  711/1^  &c.    . 


^-  c-  =;^'^-  Rofewell  verf.  Prior. 

459, 460.  J 

Carth.  454. 

Lir°Entr'^'  lO^SE.      The  plaintiff  declares,    that  he  was  poffeffed  of  a 
81.  516."      V^  houfe,  in  which  there  were  twenty-one  windows,  per  quas 
^■C.  izMoi.  }ume7i  i?ife}-ebatiir,  ct  i?iferri  confuevit  ct  dcbuit  into  the  houfc;  and 
S^c  Comb    *^^*-  ^^  defendant  eredted  a  fl;ied  upon  the  ground  next  adjoining, 
481.         '   which  ftopped  the  lights,  ^c.     Not  guilty  pleaded.     Verdid:  for 
Cafe  for  Hop-  *^^  plaintiff.     Upon  which  it  was  moved  in  arreft  of  judgment  by 
ping  lights,    Mr.  Mowitague,   that  the  declaration  was  ill,   becaufe  neither  the 
t"'fT^""""  mefuage  nor  the  lights  are  averred  to  be  antient.     And  this  cafe  is 
inferrt confue-  diftiuguifhable  ffom  the  cafe  of  a  wrong-doer  ;  for  here  it  is  lawful 
'uitet  dcbuit.   for  the  defendant,  to  ered:  buildings  upon  his  own  foil  (3  O-o.  118.) 
Cro.  EI.  520.  againft  the  windows  of  another,  unlefs  they  are  ancient  windows: 
Ro.Rep.  221.  ^}^j(,l^  not  appearing  here,    there  is  nothing  to  make  this  a6t  a 
wrons:  in  the  defendant.     And  this  difference  will  anfwer  all  the 
cafes,  where  a  bare  poffeffion  has  been  held  fufHcient  to  maintain 
the  adion.      See  Poph.    170.      2  O'O.   373.      Yeher.  215,    225. 
1  Cro.  325.      I   Roll.  Rep.  13.    Babington's  cafe.     But  after  it  had 
been  argued  two  or  three  times  at  the  bar,  the  court  upon  great 
confideration  held,  that  it  was  good  after  verdift.     For  by  reafon 
s  Ventr.  292.  of  the  words  confuevit  et  debuit  it  muft  be  intended,    that  a  pre- 
Chapman^'    ^'^'"'ptJon  was  given  in  evidence,     (x'^s  in  fadl  it  was  in  this  cafe, 
for  it  was  tried  before  Holt  chief  juftice  in  MidJlefcx.)      But  Holt 
and  Turton  faid,  that  it  would  have  been  ill  upon  demurrer.     But 
Rokeby  held,  that  it  would  have  been  good  after  demurrer.     Cafes 
cited  for  the  plaintiff  were  8   Co.  87.     Fitzh.  entry  15,   50.     Bro. 
hors  de  Jon  fee   i.     Fitzh.  briefe  6j^.      2  Cro.   43.     Owen  109. 
3  Cro.  335,    419.     9  Co.  53.  b.      I  Roll.  R.  393.     Trin.  6  Will. 
&  Mar.  Rot.  550.     B.  R.  Stroud  v.  Birch.      Judgment  for  the 


plaintiff. 


Hartfort 


Mich.  Term  lo  Will.  5.  393 


Hartfort  ve7'f.  Jones,  &c. 

T Rover  for  goods.     The  defendant  pleads,   that  they  were  in  s.  C.  2  Salk. 
a  (hip,  and  that  the  fliip  took  fire,   and  that  they  hazarded  ^5+- 
their  lives  to  fave  them  j    and  therefore  they  are  ready  to  deliver|^'_^'^^Sjj^  ^ 
the  goods,  if  the  plaintiff  will  pay  them  4/.   for  falvage,  <Qff.     The  Keb.  305. 
plaintiff  demurred  generally.     And  Holt    chief  juftice  held,    that 
they  might  retain  the  goods  until  payment,  as  well  as  a  taylor,  or  Refiner. 
an   hoftler,  or  common   carrier.     And  falvage  is  allowed    by  -11 '^  Mod.  447. 
nations,  it  being  reafonable,    that  a  man  (hall  be  rewarded,  who 
hazards  his  life  in  the  fervice  of  another.     But  though  the  detainer 
be  lawful,  yet  it  does  not  amount  to  a  converfion,   no  more  than  a 
diftrefs  for  rent.     And  he  faid,  that  he  never  knew  but  one  fpecial  See  i  Roll, 
plea  good  in  trover,  except  a  releafe.     And  it^Tch.  198.  aman^'* 
may  plead  that  fpecially,  which  he  might  give  in  evidence  upon  i" 'fo^er  no- 
not  guilty,    if  he  confeffes   and  avoids  the  fad.     For  the  reafon  3(,',"^Z"^,jy 
why  you  may  plead  fpecially  is  not  the  doubt  in  the  law;   but  itbutarekaie. 
is,  becaufe  the  matter  of  the  plea  cannot  be  given  in  evidence  upon  Plea  fpecial. 
not  guilty.     But  this  cannot   be  good  though  after  a  general  de- ^^[^'^^'^gS- 
murrer,  becaufe  it  does  not  confefs  a  converfion.     A  rule  was  made 
by  conient,  that  the  defendant  fhould  waive  the  fpecial  plea,  and 
plead  the  general  iffue. 

Lug  verftis  Godwin. 

OCire  facias  upon  judgment  againft  the  defendant.     He  pleaded  sc.  12  Mod. 
^   in  abatement,  no  fpecification.     The  plaintiff  demurred  in  bar.g'^;   ^  saik 
Rcfpondes  oujler  was  awarded.     Afterwards  the  defendant  pleaded  ,-99. 
the   fame  matter  in  bar.      The  plaintiff  demurred.     And  Grr^/j^ir  ^-"'""^Y" 
took   exception,    that  there  w'as    a    difcontinuance   here;    becaufe jn^^^°tj„^gnt_ 
upon  the  plea  in  abatement  the  plaintiff  had  concluded  his  demurrer 
as  if  it  had  been  in  bar.     Sed  non- allocatur.     For  where  the  defen- 
dant pleads  a  good  plea  in  abatement,  and  the  plaintiff  replies  new 
matter,  he  ought  to  maintain  his  writ;  but  if  the  defendant  pleads 
an  ill  plea,  though  the  plaintiff  replies  and  concludes   in  bar,  it  is 
not  material.     Then  Cartheiv  took  exception  to  the  writ ;    that  it 
was  to  fliew  caufe,  why  he  fliould  not  have  execution  of  the  judg- 
ment,   ct  mijis  ct  cujiagiis  in  hoc  parte,    whereas  it  fliould  have  Pry?.  532. 
been  in  ea  parte.     But  upon  fearch  of  the  precedents  Hclt  chief  •^'^"■'/^'■"''o 
iuftice  faid,  that  where  the  fcirc  facias  was  fued  againft  the  defen-  ^^onoults\n 
dant    upon   a  judgment    againft   himfclf,    /;;    kac  parte,    is    weWhac  furte. 
enough  ;  but  contra,  if  it  be  fued  upon  a  recognifance  againft  the 
bail,  there  it  muft  be /;;  e-rt /(^r/f.     And  therefore  he  thought,  that 

5  H  fuch 


94  Mich.  Term  lo  Will.  3. 


Borr  V.  At-     {\ich  fclre  foctas  brought  by  Atiiwod  againft  Burr  was  ill.     Iiitr. 

wood.zSalk.  p^jj^^  jQ  jf^jii^  ^^  ^  ^    ,^2.     Micb.  2  mil.  &  Mar.  B.  R.  Ret. 

'^'  150.     Hi//.  2  Wi//.  &  Mar.  B.  R.  Rot.  717.     And  this  diftindion 

will   reconcile    (by    him)    all    the   precedents.     Ex  relatione  vi'ri 

"Jacob. 

Rex  verf.  inhabitantes  Riflip,  Hendon,  and  Flarrow. 

S.  C.  2  Salk.  QEveral  orders  being  removed  into  the  King's  Bench  by  certio- 
5^4-  kJ  rari,  the  cafe  in  effed  appeared  to  be  thus.     Edl/n  came  into 

5  Mo  .4!  .  ^j^g  parifli  of  ii/c/rrow,  and   being  likely  to  become  chargcble  to 

Order  of  two      ,         ^     .^  •     n-  !  J  J  y  ■  r.n- 

juiiicescon-  the  parifj],  twojuitices  make  an  order,  and  remove  him  io  Rijltp : 
firmed  upon  Rjfjip  appeals  to  the  quarter-feiiions,  and  upon  the  appeal  Rijlip  is 
cMve  ""  adjudged  to  be  the  place  of  his  lafl  legal  fettlement ;  afterwards 
2  Salk.  534,  Riflip  finds,  that  Hendon  was  the  place  of  his  laft  legal  fettlement, 
SS*^-  and  that  he  had  been  adjudged  upon  appeal   to  be  fettled  there ; 

and   upon   this   they   remove    him   to   Hetidon    by    order    of  two 
juftices ;  and  upon  appeal  an  order  is  made  at  the  quarter-feflions, 
reciting  all  this  matter,  that  he  fhould  be  fettled  at  Rifip.     And 
the  queftion  was,  if  after  the  adjudication  upon  the  appeal  againft 
Rijlip,  Rijlip  is  not  eftopped  as  to  all  the  world,  to  fay,  that  it  is 
not  the  place  of  his  lall  legal  fettlement.     And  after  it  had   been 
debated  at  the  bar  by  Mr.  Nortljey  and  Sir  Bartljolomciv  Sljower,  (sc. 
Ho/t  chief  juftice  was  of  opinion,    that  RiJJip  is  eftopped  ;  becaufe 
if  it  had  not  been  the  place  of  his  laft  legal  fettlement,    upon  the 
appeal  Edlin  had  been  fent  back  to  Harrow ;  which  being  deter- 
mined upon  the  appeal  is  conclufive,  and  there  ought  to  be  an  end 
Thornton  v.   of  fuits.     And  he  cited  a  cafe  between  Tljor?2ton   and  Pickering, 
Pickering,      where  it  was  adjudged,  that  if  a  man  be  adjudged  to  be  the  father 
'  °^f ^  ■       of  a  baftard  by  two  juftices,  he  is  eftopped   againft  all  the   world, 

I  Keb.  200.  -  ,  ■'  •  ,  •     n-r        1  n-  i   •  /• 

Cro.  la.  535.  to  f)y  the  contrary,  and  a  man  may  jultity  the  calling  hnn  fo, 
3  Mod.  164.  The  cafe  was,  A.  libelled  againft  B.  in  the  fpiritual  court,  for 
faying  that  A.  had  a  baftard;  B.  for  a  prohibition  fuggefted  this 
adjudication  before  two  juftices ;  and  the  fuggeftion  being  turned 
into  a  declaration  upon  attachment  upon  the  prohibition,  the  de- 
fendant pleaded,  that  the  words  were  fpoken  at  large,  without 
relation  to  the  adjudication  of  the  juftices ;  the  plaintiff"  replied, 
and  prayed  judgment  if  the  defendant  was  not  eftopped  by  this 
adjudication,  to  lay  that  he  had  not  a  baftard ;  and  judgment  v/as, 
that  y4.  was  eftopped.  But  Tnrton  juftice  was  of  opinion,  that  it 
was  very  hard,  to  conclude  Riflip  againft  a  third  parifli,  which  was 
difcovered  after  the  adjudication  of  the  appeal,  to  be  the  place 
of  the  laft  legal  fetdement.  And  (by  him)  it  is  contrary  to  the 
praftice  of  all  the  juftices  of  England.  Idea  adjournatur.  Per 
Twojuaices  i^fc// chief  juftice,  if  two  juftices  make  an  order,  to  fend  a  poor 

ren.ove.  man 
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man  from  J.  to  B.  B.  ought  to  appeal,  and  cannot  remove  him 
to  C.     Pcji.  425. 

S.  C.  Carth. 

Rex  1'.  inhabirantcs  de  Wangford  in  Suffolk.  fs^eii.  Ca. 

175c.  fo.    10, 

AN  order  was  made  to  remove  three  perfons  and  their  f.imilies.  [^'.  ^  '  *^°' 
And  it  was  quaflied,  becaufe  it  was  too  general ;  for  it  might  zSefi".  Ca.  -6, 
be,  that  feme  of  their  families  were  not  removeable.     If  a  man""'^5- 
marries  a  poor  woman,  who  is  fettled  in  B.  and  had  children  by  ^^f^/ji^^^^' 
a  former  huftand,  and  he  is  fettled  in  yi.  his  wife  fliall  be  removed  perions  and 
to  him  to  A.  but  fuch  of  her  children  as  are  more  than  (even  years 'iie'r families, 
of  aoe  rtiall  not  be  removed ;    thofe  under  feven  years  of  a?e  may  Wiferemoyed 

t>     ,        .  1  1  1  ■•II  1  ■"  V  'o  the  hul- 

ior  caulc  of  nurture,  but  ought  to  be  maintained  at  the  charge  of  band, 
the  parilh  of  B.     Per  Holt  chief  juftice.  Children. 

Archbifhop  of  Canterbury  verf.  Fuller. 

TRefpafs  was  brought  in  an  inferior  court.     And  the  defendant  Though  the 
removed  the  caufe  by  habeas  corpus  into  the  Kind's  Bench.   ^""^S"  ^"^. 
J  '  ,  1    •        /T-  I  under  40;.  in 

And  upon   not  guilty   pleaded,  verdidt  for  the  plaintiff,  and  12  a.  an  adion  re- 
damages.     And  Mr.  Turner  moved  for  full  cofls  ;  becaufe  this  caufe,  '"°''*='^  °"'  °^ 
being  removed  by  habeas  corpus  out  of  an   inferior  court,  was  not  ^^^^  by  ha- 
within  the  22  o*  23  Car.  2.  cap.  9.     And  fo  it  was  held  by  Nor-  beas  corpus, 
they  and  the  pradifers,   to  be  the  courfe  upon  adfions  removed  out  y^'^^P!^'"' 
of  the  Marf.alfea,  and  other  inferior  courts.     And  fo  it  was  ruled  fuH  coib. 
here.     Ex  relatione  tn'ri  'Jacob. 

Rex  vcrf.  Abbert  Alberton. 

AN  order  was  made  by  two  juftices,  that  A.   fliould  maintain  S.  C.  2  Salk. 
a  baftard  child,    where  the  cafe   was  thus :    A  feme  co'vcrte,  ^.^^^^     . 
during  the  abfcnce  of  her  hufbarrd  at  Cadiz,  was  brought  to  bed  of  Baftard. 
a  baftard  ;  and  her  hufband  was  not  in  England,  from  the  time  of '  S^"'-  '^^• 
her  conception   till  flie  was  brought  to  bed.     The  order  being  re- 
moved into  the  King's  Bench  by  certiorari,  the  queftion  was,  whe- 
ther this  child  was  a  baflard  within  the  18  E,liz.  cap.  3..^  the  words 
of  which  fiJtute  are,  children  begotten  and  born  out  of  lawful  ma- 
trimony, which  cannot   be   faid  of  this  cafe    (as  Sir  Bartholomew 
Shower  objeded)  the  mother  being  married  at  the  time  of  the  birth 
of  the  child,  fo  that  there  is  a  father  bound  to  provide  for  it.     And 
if  fuch  a  mother  fhould  kill  fuch  a  child,    fue  could  not  be  guilty 
of  murder    within   the  21    Jac.   l.  cap.    57.      Sed  fwn   allocatur . 
For  per  curiam,  he  is  a  baftard  who  is  begotten  and  born  of  a  feme 

covcrte, 
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ccuerte,  whilft  her  bufband  is  beyond  the  four  feas.     And  in  a  real 
aftion,  if  general  baftardy  was  pleaded,  the  hifhop  ought  to  certify 
fuch  a  one  baflard.     Indeed  in  cafe  of  hajiard  eigne   the  baflardy 
muft  be  pleaded  fpecially  ;  becaufe  fuch  a  one  is  midier  by  the  canon 
law,  and  the  bifhop  would  certify  him  fuch.     And  where  a  man 
is  baflard,  he  is  fuch   to  all  purpofes,    and  why  not  within  i8th 
EUzJ    For  though  the   flatute  of  2 1  y^f .  i.  is  a  penal  law,    yet 
this  adl  is  a  remedial  law.     But  then  exception  was  taken  to  the 
form  of  the  order,  becaufe  it  is  faid,  that  the  hufband  at  the  time 
of  the  begetting  and  birth  was  beyond  the  four  feas  ;   but  it  is  not 
faid,  that  he  was  not  within    them  in  the   mean   time ,    for  if  he 
was,  the  child  was  not  a  baftard.     And  for  this  exception  the  order 
was  quadied.     But  he  was  bound  in  a  recognizance,    to  appear  at 
the  next  feffions.     And  per  curiam,   the  conftant  practice  has  been 
fo  ever  lince  the  third  of  Charles  I. 


One  com- 
mitted for  a 
fine  efcapes. 


AN  attachment  was  granted  againfl:  a  man,  and  he  was  reported 
in  contempt  5  and  being  fined,  and  committed  in  execution 
for  it,  he  efcaped.  And  a  motion  was  made  for  a  new  attachment  j 
but  Holt  chief  juftice  was  of  opinion,  that  a  new  attachment  cannot 
be  granted,  but  a  fpecial  fcire  facias  ought  to  be  fued,  reciting  the 
whole  matter,  why  the  King  (liould  not  have  execution  for  the  fine. 
But  at  another  day  {abfente  Holt)  an  attachment  was  granted. 


S.  C.    I  Salk, 
283,  2S6, 
287. 

Witncfs. 
Bay.  191. 
Hob.  gi. 


Evidence. 


Rex  verf.  Whiting. 


AN  information  was  preferred  againft  Whiting  for  a  cheat, 
in  evidence  on  the  trial  at  nifi  prius  the   fadt  was  thus 


And 
His 

mother  in  law  agreed  to  give  him  5/.  and  he  by  fome  trick,  im- 
pofmg  upon  her,  obtained  her  hand  to  a  note  of  100/.  for  which 
he  was  now  indicfted.  And  upon  the  trial  it  was  a  doubt,  whether 
the  woman  fhould  be  admitted  to  give  evidence?  And  Hclt  chief 
juftice  held,  that  {he  being  in  fome  meafure  concerned  in  the  con- 
fequence  of  this  fuit,  it  being  fome  means  to  difcharge  her  of  the 
100/.  fhe  Hiould  not  be  admitted  to  give  evidence.  For  though 
the  verdidl  in  this  information  could  not  be  given  in  evidence  in  a 
trial  upon  the  note,  yet  doubtlefs  they  would  mention  it.  And  he 
could  not  diftinguifli  this  cafe  from  the  cafe  of  perjury  and  forgery, 
where  the  party  interefted  for  the  deed,  or  prejudiced  by  the  per- 
jury, fliall  not  be  admitted  to  prove  the  perjury  or  forgery.  Ruled 
by  Holt  chief  juftice,  at  the  fittings  at  Guildhall. 
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Libel  was  preferred  againft  a  man  in  the  fpiritual  court,  for  fay-  fhou  art  Beel- 
ing  to  another,  Thou  art  Beelzebub.     A  prohibition  was  grant-  "^,"''21    2 
ed,  though  flrongly  oppofed  by  Mr.  iij//. 

Odes  verf.  Clerk. 
Intr.  Trin.  10  Will.  3.  B.  R.   Rot.  475. 

1~^S  CAPE.     The  plaintiff  declared,  quod  profecutus  fuit  extra  S.  C.  5  Mod. 
1^^  curiam  dunini  rcgii  et  nuper  dominae  reginae  adtunc  apud  JVeJl-  IH)^^^  ^^^^_ 
vionafterium  exiftctitem  quoddarn  breve  de  latitat  againft  William  Hickes  iiar  to  the 
returniible  quindejia  paf.hae  coram  diSiis  domino  rege  et  domina  re-  Jv^s'f,,^*"'^^' 

..       ■'  <•'.  1  ■    \  ■  T<-Li  1         jrji.         Cowell  s  in- 

gina  ubiiunquc,  (3c.   which  writ  was  directed  to  the  detendant  as  ^^.p  ,^^^^^^. 
fheriffof  ;  and  that  the  defendant  by  virtue  of  this  writ  r//«/. 

arrefted  the  Gid  William  Hickes,  and  permitted  him  to  efcape,  fr*^- ^hTw.' ^It 
Judgment  by  default,  and  writ  of  inquiry  executed.     Upon  which  sid.  53,60. 
Mr.  Northey  moved  in  arreft  of  judgment,  that  the  plaintiff  has  not  Sty.  1 56. 
fhewn  out  of  what  court  the  writ  of  latitat  iflued ;  for  though  it  is    ^  °  '  ^^''^' 
retainable  in  B.  R.  yet  it  might  ilTue  out  of  the  Common  Pleas, 
and  then  it  would  be  a  void  writ.     And  the  fheriff  (hall  take  ad- 
vantage of  void  procefs,  though  he  cannot  take  advantage  of  void- 
able procefs.     And  he  cited  a  cafe  between  Webb  and  Hart,  or  Bray  Webbv.Hart. 
and  Hart,  intr.  Hill.  9  Will.  3.  C.  B.  rot.  346.  where  in  trefpafs 
the  defendant  juftified  under  a  capias  and  warrant  thereupon ;  the 
plaintiff  replied,  de  fon  tort  demejne,  &c.  and  judgment  was  given 
for  the  plaintiff,  becaufe  it  did  not  appear  out  of  what  court  the 
writ  iffued.     And  though  here  there  is  the  word  latitat,  yet  that  is^^'^-^^'l^j;^;^"' 
ufed  in  the  Common  Pleas  in  the  tcftatum  capias  and  capias  utla-  court  th^  writ 
gatum.     Sir  Bartholomew  Shower  e  contra.     Of  which  opinion  the  ii^ues. 
court  feemed  to  he  ;  for  the  court  faid,  that  there  is  no  writ  pro- 
perly called  a  writ  oilatitat,  but  that  which  iffues  out  of  the  King's 
Bench  ;  and  therefore  they  feemed  to  be  clear  of  opinion  for  the 
plaintiff.     Eut  adjournatur. 


Hook  vc?-f.  Moreton. 

The  King's 

MR.  Eyre  moved  for  a  prohibition  to  be  direded  to  the  admi-  ,„t"'p,J,',oit 
ralty  court,  to  ftay  a  fuit  there  upon  a  libel  by  the  mate  ofaiiihe  mari- 
a  fliip  for  mariners  wages,  upon  fuggeftion  of  the  fevcral  i^'-''"'^^>  ""hem' o7 
'which  reftrain  the  admiralty  from  proceeding  upon  contruds  made  tjlg  „.^,e  of 
«pon  the  land.  And  (by  him)  the  admiralty  has  no  original  ju-a  iiiip  to  Tue 
lifdidion  of  fiich  fuits.     1 3  Rep.  5 1 .     And  though  they  arc  in  tiieir  '^^,[J;"j.*^  'I^jl;.^ 

f  I  iiacure  wages. 

Foji.  032. 
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nature  maritime,  yet  the  place  where  the  contradl  is  made,  alters 
the  cafe.  12  Rep.  79,  8c.  Therefore  the  admiralty  has  no  jurif- 
didlion  of  charter-parties,  nor  of  policies  of  affurance.  ^  hjl.  141. 
Prohibition  granted  to  a  fuit  for  mariners  wages,  i  Sid.  331.  Be- 
fides,  that  in  this  cafe  this  fuit  is  by  a  fingle  mariner  j  and  there- 
fore it  is  the  fame  thing  to  him,  to  fue  here  at  common  law,  or 
in  the  admiralty.  And  the  cafe  oi  I'Fcod'ward  v.  Bo?iithon,  Raym.  3. 
is  a  cafe  in  point.  For  though  the  fuit  was  for  other  things  as  well 
as  for  mariners  wages,  yet  if  a  prohibition  had  not  lain  for  the  wa- 
ges, the  prohibition  fliould  have  been  granted  quoad,  "sc.  Objedion. 
I  Ventr.  343.  Anfwer.  That  is  no  authority  in  this  cafe,  becaufe 
the  motion  was  made  there  after  fentence ;  and  if  it  does  not  appear 
in  the  libel  that  the  court  had  not  jurifdidion,  no  prohibition  fliall 
be  granted  after  fentence.  See  2  Roll.  Ab.  318.  12  G?.  77.  Mr. 
Tratt  againft  the  prohibition  argued,  that  if  all  the  mariners  fue 
for  wages,  in  the  admiralty,  the  King's  Bench  at  this  day  will  never 
grant  a  prohibition,  i  Vejitr.  343.  and  there  is  no  difference,  where 
the  fuit  is  by  one  mariner,  or  many,  2  Vent.  181.  Allefon  v.  MarJIi^ 
in  point;  and  the  mate  of  the  fhip  is  but  one  mariner.  Objedion. 
Raym.  2'  IVoodward  v.  Bonitho?u  Anfwer.  There  the  contrad  was 
for  other  things  as  well  as  for  mariners  wages,  and  the  contrad  is 
intire.  And  per  curiam,  there  is  no  difference,  where  one  mariner 
libels,  and  where  many.  For  the  reafon  why  the  King's  Bench 
permits  mariners  to  libel  in  the  admiralty  for  their  wages,  is  not 
only  becaufe  they  are  privileged  to  join  in  fuit  in  the  admiralty, 
whereas  they  ought  to  fever  at  common  law,  becaufe  the  contrads 
are  feveral ;  but  alfo  by  the  maritime  law  mariners  have  fecurity  in 
the  fhip  for  their  wages,  and  it  is  a  fort  of  implied  hypothecation 
to  them.  Therefore  the  King's  Bench  allows  mariners  to  fue  in 
the  admiralty  for  their  wages,  becaufe  they  have  the  fliip  there  for 
fecurity.  But  the  queftion  is  here,  whether  the  mate  of  a  fhip 
differs  from  any  other  mariner ;  for  if  the  plaintiff  had  been  a  fingle 
mariner,  doubtlefs  no  prohibition  would  have  been  granted.  And 
it  feemed  to  the  court,  that  a  mate  is  but  a  mariner.  And  per  Holt 
chief  juftice,  heretofore  the  common  law  was  too  fevere  againft  the 
admiralty ;  it  did  not  allow  ftipulations,  but  at  this  day  they  are 
always  allowed.  Ruled,  that  Mr.  Pratt  move  the  court  for  their 
opinion  at  another  day. 

Medena  verf.  Kilder. 

Money  A  N  adion  was  brought  by  the  plaintiff  againft  the  defendant  for 

brought  into  £^  100/.  won  upon  a  wager,  that  the  peace  would  not  be  con- 
cluded by  fuch  a  day.  Sir  Bartholomew  Shower,  after  the  rules  for 
pleading  were  out,  moved,  that  upon  the  bringing  in  of  100/.  into 

court. 
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court,  and  upon  payment  of  cofts,  the  plaintiff  might  proceed  at 
his  peril ;  for  the  difpute  was  only,    whether  the  plaintiff  fliould 
have  interefl  or  not  ?  And  per  Holt  chief  juftice,  interefl  is  never  Interefl. 
given  by  the  jury  in  fuch  cafe  in  the  damages.     Ruled,  that  the 
defendant  fliould  Ihew  caufe,  &c. 

Baker  verf.  Swindon. 

Intr.  Mich.   lo  f-f^ill.  3.     C.  B.     Rot.  360. 

AN  aftion  was  brought  againfl  Swindon,  one  of  the  clerks  of  S-  C  3  Salk; 
pronotary   Tetnpeft,   (Sc.      The   defendant    pleaded,  that  he  fg^arnes  280. 
ou^ht  to  be  fued  by  bill.     And  it  was  adjudged  not ;  Becaufe  the  s.  c.  cited, 
clerks  of  the  pronotaries  of  the  Common  Pleas,  the  ferjeants,  the  ^°''  589- 
clerks  of  the  ferjeants  of  the  Common  Pleas,   and  of  the  judges,  ^"^^''^se  of 
have  privilege  to  be  fued  in  the  Common  Pleas  by  original  writ,  but  ^j.  'p,  f, 
not  by  bill.     But  the  attornies  of  the  Common  Pleas  ought  to  heinii.isf  Mar. 
fued  there  bv  bill,  becaufe  they  are  fuppofed  to  be  always  prefent  ?•  ?•  ^''"; 

.1  1  -ri  1   ,•  t    •   rtj  lord,  rot.  08 ;. 

in  court,  but  the  others  not.     Ex  rciatiofie  m  n  Flace.  Baker  v.  Dun- 

calf,  3  Lev. 
398- 

Langton  verf.  Wallis.      C.  B. 

DEBT  was  brought  by  the  plaintiff,  executor  o^  A.  agalnft  theEfcap*. 
defendant,  as  executor  of  B.  formerly  fheriff  of  the  county  'g,"'*"  ^  ^' 
of  D.     Upon  nil  debet  pleaded,  the  jury  found  a  fpecial  verdift, 
•viz.  that  A.  recovered  a  judgment  againfl  P.  and  fued  a  capias  ad 
fatisfaciendum  directed  to  B.  then  fheriff,  Gfc.  which  writ  of  ca- 
pas  ad  fatisfaciendum  was  executed  by  the  under  flieriff,  and  F. 
being  in  cuflody,  affigncd  a  term  for  years  to  the  under- fheriff  in 
fatisfadion  of  the  money  recovered  by  the  judgment,  and  to  be 
difcharged  out  of  execution  ;  and  this  aflignment  was  to  be  void 
upon  payment  of  the  money  recovered  by  the  judgment  at  a  day, 
after  -the  olftce  of  B.  to  be  flieriff  fliould  determine  ;  and  upon  this 
F.  was  difcharged  out  of  execution,  and  at  the  day,  G?f.  he  paid 
the  money  to  the  under-flieriff ;  but  the  under-fheriff  did  not  pay 
the  faid  money  to  A.    B.  died  ;  and  A.  died ;  and  the  plaintiff  as 
executor  of  A.  brought  this  adlion  againfl  the  defendant.     And  it 
was  adjudged,  that  it  did  not  lie;  becaufe  the  releafe  of  F.  out  of 
cuflody  was  an  efcape  in  the  fheriff,  and  the  receipt  of  the  money 
afterwards  could  not  purge  it,     £.v  relatione  m'ri  Place. 


Mich. 
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Sir  George  Treby  Chief  Juflice, 
Sir  Edward  Nevill       ") 
Sir  John  Powell  ^Juflices. 

J/VJohn  Blencowe 


Challoner  verf.  Davies. 
liiXx.  Hil.   9  Will.  3.     C  B.     Rot.  1 175. 


S.  c.  Lutw.    ^"^Ovenant.     The  plaintiff  declared,  that  the  plaintiff  cove- 
562.  m  nanted  with  the  defendant,  that  the  plaintiff,  and  all  other 

%^  t  perfons  having  any  eftate  under  him,  fliould  make  fuffi- 
^^'"'^  cient  conveyance  of  certain  land  to  the  defendant  and  his 
heirs  before  the  feventeenth  oi November  next  following;  and  that 
the  defendant  covenanted,  that  upon  fuch  conveyance  made  to  him, 
he  would  pay  to  the  plaintiff  or  his  affigns,  at  the  houfe  of  Sir 
Francis  Child,  London,  300  /.  and  that  they  mutually  bound  them- 
felves,  G?r.  in  the  penalty  of  100/.  to  the  performance  of  the  faid 
agreement ;  and  the  plaintiff  avers,  that  he  was  ready  to  perform 
all  on  his  part  to  be  performed ;  and  that  he  and  one  Markham, 
who  had  a  leafe  for  years  under  the  plaintiff  of  the  faid  lands,  bar- 
gained and  fold  the  faid  lands  to  the  defendant  for  one  half  year, 
and  that  the  plaintiff  by  a  releafe  dated  the  day  after  releafed  to  the 
defendant  and  his  heirs  all  his  right,  title,  ^c.  of  which  leafe  and 
releafe  the  defendant  had  notice  at  A.  in  the  county  of  Bucks  the 
fixteenth  of  the  fliid  November,  and  there  refufed  to  accept  them, 
and  refufed  to  pay  the  money  to  the  plaintiff,  fecimdum  formam  of 
the  faid  covenant,  Gff.  Upon  which  declaration  the  defendant 
demurred. 

2  Birch 
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Birch  ferjeant  for  the  defendant  argued,  that  the  declaration  is 
not  good;    i.  For  the  plaintiff  has  not  averred,  that  the  kale  and 
rcleafe   were  a   fufiicient   conveyance.       2.   The    plaintiff  has  not 
fhewn,  that  the  defendant  had  notice  of  the  execution  of  the  faid 
conveyance  ;   which  ought  to  have  been  done,  becaufe  the  defen- 
dant was  to  pay  the  money  upon  the  execution  of  it  at  Sir  Francis 
Child's  houfe,   and  therefore  the  conveyance  ought  to  have    been 
executed  there;    and  in  this  cafe  it  was  executed  in  Bucks  forty 
miles  diftant,  and  therefore  it  was  impoffible,   that  the  defendant 
could  pay  the  money  upon  the  execution  at  London  at  the  houfe 
of  Sir  Frauds  Child.  '  But  admitting  that  it  might  have  been  exe- 
cuted at  another  place,  the  defendant  fliould  have  had  notice  of  it, 
or  reafonable  and  fufficient  time  before  the  money  was  to  be  paid, 
which  was  payable  the  feventeenth  of  November,  and  the  convey- 
ance was  executed  the  fixteenth,  and  perhaps  the  laft  inftant  of  tlie 
day,  upon  which  inflant  the  money  was  payable  at  another  place 
forty  miles  diftant,  by  which  it  was  impoffible  for  the  defendant  to 
perform  his  covenant.     3.  It  does  not  appear,  that  Markham  was 
all  the  perfons  that  claimed  under   the  plaintiff,    nor  that  all  the 
eftates  that  he  and  all  perfons  have  under  him,  paffcd  by  this  leafe 
and  releafe.     4.  Notice  is  faid  to  be  given  to  the  defendant  at  A.  of 
the  execution  of  the  conveyance  there,  but  that  notice  is  not  good, 
for  the  defendant  is  not  bound  to  go  thither  to  accept  it,  to  pay 
his  money  there  upon  the  conveyance  executed,  which  by  the  co- 
venant ought  to  be  paid  at  hondo7i. 

But  Gould   King's  ferjeant  argued,   that   the  court  in  this  cafe 
ought  to  judge,  whether  the  bargain,  &c.  by  leafe  and  releafe  be  a 
good  conveyance  or  not.     And  it  feemed  to  him,  tliat  it  is  a  good 
conveyance.     But  he  admitted,  that  if  leffee  for  years  and  the  re- 
verfioner  join  in  a  leafe  and  releafe,  this  does  not  operate  by  the 
ilatute  of  ufes :  for  the  leafe  being  the  leafe  of  the  leffee,  who  has 
no  fcifin  of  the  freehold  in  the  land,  but  only  a  poffe'aion  of  it,  is 
not  within  the  flatute  of  ufes  ;  and  then  no  poffeffion  by  this  leafe 
is  transferred  before  an  adlual  entry,  upon  which  the  releafe  may 
operate  ;  but  no  entry  appears  to  be  in  this  cafe.     But  though  in 
this  cafe  it  is  not  good  by  bargain  and  fale  by  the  ftatute  of  ufes, 
yet  the  leffee  and  the  reverfioner  joining  together,  who  have  the 
whole  intereft  and  cftate  of  the  land  in  them,  this  will  be  a  good 
conveyance  to  pafs  the  eftate.     For  the  leafe  ought  to  operate,  ut 
res  magis  "valcat,  &c.  and  then  in  this  cafe  the  leafe  ought  to  be 
expounded  the  furrender  of  the  leffee  to  the  reverfioner,  and  then 
the  leafe  and  releafe  of  the  reverfioner.     Or  othervvife  it  will  be  a 
grant  of  the  reverfion,  and  then  the  grant  of  the  intereft  of  the 
leffee  for  years.     For  the  intent  of  the  parties  was,  that  both  their 

5  K  interefts 
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interefts  (liould  pafs  ;  and  they  have  power  to  do  it,  and  therefore 
it  ought  to  be  expounded  a  good  grant  to  fatisfy  their  intention. 
If  the  revcrfioner  makes  a  leafc  for  years  of  his  reverfion,  tlie  leffee 
in  pofleliion,  though  he  has  a  greater  term  than  the  leffee  of  the 
reverfion    has,    yet   he  may   furrender   to  the    leffee   in  reverfion. 
3  Cro.  302.     Co.  Li.   192.  and  neverthelefs  the  term  for  years  in 
poffeffion  cannot  merge  in  the  term  in  reverfion,  but  is  merged  in 
the  inheritance.     Hutt.  126.  and  T'report's,  cafe  6  Co.   14,  are  au- 
thorities in  point,  that  in  this  cafe  it  ought  to  operate  as  the  grant 
of  the  revcrlioner  and  the  furrender  of  the  leffee  ;  for  the  word  flir- 
render  is  not  abfolutely  neceffary  to  make  a  furrender.     40  ./yiif. 
16.     2  Roll.  416.     Co.  Li.  301.  b.  339.     For  the  intent  of  the 
parties  is  fht^icient  to  make  a  deed  operate  as  a  furrender,  without 
any  formal  words.     But  if  it  cannot  in  this  cafe  operate  as  a  fur- 
render, yet  fince  the  leffee  joins  in  the  leafe  and  releafe,  it  will  be 
an  extinguifhment  of  his  term.      3  Cro.  487.    10  Co.  46.  Larnpct'-i 
cafe.     2  Roll.  402.     For  a  term  of  years  being  only  a  chattel  in- 
terelT:,   it  will  be  eafily  extinguiflied.     And  though  it  was  in  this 
cafe  deligned  by  the  parties,  that  it  fhould  be  a  leafe,  and  then  a 
releafe,  to  make  the  conveyance ;  yet  the  law  in  divers  cafes  will 
make  a  tranfpoiition  of  effates,  to  fatisfy  the  general  intent  of  the 
parties,  that  it  fhould   not  be  fruflrated.      i  Co,  76.  BirJo/i's  cafe. 
3  Cro.   727,  792.     Plowd.    172.     Jones  455.  which  ought  to  he 
done  in  this  cafe,  rather  than  that  it  fliould  be  void.     To  the  other 
exceptions  taken  to  the  declaration  ;   as  to  the   firfl,  the   plaintiff 
ought  to  make  a  conveyance  before  the  feventeenth  o{  Nov- ruber, 
and  the  defendant  ought  to  pay  the  money  at  Sir  Francis  Cbiul's  m 
London ;  but  he  is  not  obliged  by  the  covenant,  to  pay  it  before 
Time  to  per-  the  feventeenth,   and  therefore  he  ought  to  have  reafbnable  time 
form  a  cove-   to  pay  it  after  the  conveyance  executed.  Co.  Li.  211.    Kcil-w.  y  c^.  5. 
"^"''  And /"tr  PcTOc// juflice,  zn^lTreby  chief  juftice,  although  the  mo- 

ney be  to  be  paid  at  the  houfe  of  Sir  Francis  Cljild  upon  the  con- 
veyance executed,   yet  that  has  no  need  to  be  executed  there,   but 
the  money  is  to  be  paid  there  in  rcafonable  time  after  the  convey- 
ance executed ;  for  the  conveyance  might  be  by  fine  or  recovery, 
which  cannot  be  there.     And  it  is   not  neceffary,   that  the  money 
be  paid  infiantly  upon  the  conveyance  executed,  nor  before  the  fe- 
venteenth of  November  ;  but  the  defendant  ought  to  have  given  no- 
tice to  the  plaintiff  after  the  conveyance  executed,   at  what  time 
he  would  have  paid  the  money.     And  as  to  the  exception,  that  it 
does   not  appear,    that  Markham  was   all  the    perfons,   wlio  have 
Termor  can-  eflate  under  the  plaintiff;   it  fliall  not   be  intended,    unlefs  it  be 
and  fcl?"'"     fhewed  by  the  other  party.     In  this  cafe  it  cannot  be  a  bargain  and 
,,  P  fale  within  the  flatute  of  ufes,  for  a  termor  is  not  within  the  faid 
fee  make  a      ftatute  ;  but  the  queftion  is  here,  whether  this  be  not  a  good  con- 
bargain  and     veyance.     The  books  have  gone  a  good  way,  in  tranfpofing  grants 
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and  words  of  the  parties,  to  make  them  agree  with  their  intents, 
that  they  (hould  not  be  void.  And  in  this  cafe  doiibtlefs  this  might 
be  a  good  conveyance,  the  one  way  or  the  other,  to  pafs  the  in- 
tereft  of  the  parties.  But  fcr  Trchy  chief  juftice,  it  is  a  doabt  to 
him,  whether  the  plaintiff  (liould  not  have  pleaded  the  convey- 
ance according  to  its  operation ;  but  in  this  cafe  having  pleaded 
it  as  a  bargain  and  flile,  where  it  cannot  be  a  bargain  and  fale ; 
the  declaration  is  not  good.  But  per  Powell  juftice  the  queftion 
is,  whether  this  is  not  fufficient  within  the  declaration,  to  fhew 
that  the  plaintiff  has  performed  all  on  his  part,  to  intitle  him- 
felf  to  his  adion ;  and  therefore  it  may  differ  from  the  mat- 
ter of  a  title  pleaded.  And  (by  him)  in  this  cafe  the  termor 
has  confented  to  pafs  his  term,  which  will  amount  to  a  furren- 
der.  Dier  no.  b.  3  Cr-o.  21.  Leffee  for  years  releafed  to  the  re- 
verfioner,  and  held  a  good  furrender.  Treby  chief  juftice  doubted 
of  the  cafe  in  Dier.  But  if  it  be  law,  yet  if  the  declaration  in 
the  faid  cafe  had  been,  that  the  leffee  releafed  to  the  reverfioner, 
where  there  was  not  any  releafe,  but  a  furrender,  fuch  declaration 
had  not  been  good  ;  but  he  ought  to  have  declared  that  he  had  fur- 
rendered.  But  if  in  this  cafe  the  deed  of  conveyance  had  been 
flicwn  in  haec  'verba,  there  the  court  might  have  judged  according 
to  its  operation.  But  here  the  deed  is  not  flievvn,  but  only  it  is 
faid  what  is  the  effedl,  vi-z.  that  it  is  a  bargain,  G?f.  which  it  can- 
not be  in  this  cafe.  And  if  judgment  be  given  for  the  plaintiff,  it 
muft  be,  that  the  leffee  for  years  bargained,  which  cannot  be,  Sfr. 
for  there  is  nothing  before  the  court  to  make  another  conftruilion. 
Whereupon  it  was  direded  to  be  argued  again  upon  this  point. 
And  at  another  day  it  was  argued  by  Liitii-ycbc  ferjeant  for  the  de- 
fendant, that  the  declaration  is  not  good.  But  it  ought  to  have 
been  ffjewn  what  conveyance  he  had  made  to  the  defendant;  for 
without  a  good  conveyance  the  plaintiff  is  not  intitled  to  his  adtion  ; 
And  it  appears,  that  there  cannot  be  any  fuch  conveyance,  as  he 
has  ftiewn  ;  and  the  court  muft  take  the  cafe  as  it  appears  upon  A  n'anoug'i' 
the  declaration;  and  every  one  ought  to  declare  upon  the  truth  of "^^'"^^^''j),^ 
his  cafe,  according  to  the  operation  of  the  law.  2  Sound.  97.  operairon  of 
Noy  bb.  ^Hen.j.  i.  2  Ventr.  149,  266.  And  in  this  cafe '*"'■ 
the  defendant  is  liable  to  a  penalty,  and  therefore  it  ought  to  be 
flridly  taken.  And  he  took  other  exceptions  to  the  declaration, 
againft  which  it  was  argued  by  Gould  King's  ferjeant.  And  he  ad- 
mitted, that  pleas  in  bar,  which  were  to  anfwer  particular  matter, 
ought  to  be  pleaded  agreeably  to  the  operation  of  law.  And  there- 
fore between  Brjly  and  IFitbc,  Hit.  5  IFiil.  &  Mar.  C.  B.  Rot.  Bdlyv. Withe, 
1839.  in  indebitcitus  affumpjit  x\\z  defendant  pleaded  a  letter  of  li- or  (i-.iiiy  v. 
ceiicc,  to  take  fo  much  by  the  pound;  and  that  he  and  the  plain- ^^'*'''' 
tiff  have  accounted  together,  and  that  he  was  indebted  fo  much 
to  him,  which  by  the  faid  agreement  was  fo  much,  which  he  has 
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tendered,  &c.    and  upon  demurrer  it  was  adjudged  ill,    inafmuch 
as  the  defendant  ought  to  have  pleaded  it  as  a  releufe.     In  the  fame 
manner  in  trelpafs  a  licence  ought  to  be  pleaded  as  a  leafe.     But 
where  the  matter  is  only  inducement,  as  in  this  cafe  it  is  only  in- 
ducement to  the  alTignment  of  the  breach,  there  fuch  exadlnefs  is 
not  requlfite.       22  Edw.  4.  40.      Hob.    107.      Latch  95.    IVaJJ)- 
ington'%  cafe  there  cited.     Powell  juftice.  The  point  ordered  to  be 
argued  was  only  upon  the  pleading,  whether  the  leffee  joining  in 
tliis  cafe  with  the  reverfioner,  amounting  to  a  furrender,  ought  to 
have  been  pleaded  as  a  furrender.     And  (by   him)   in   this  cafe  it 
need  not,  &c.     If  a  man  pleads  by  the  words  dedit  concejjit  et  con- 
Jirmavit,  it  is  not  ill,  inafmuch  as   the  party  has  not  taken  upon 
him,  to  (hew  in  which  of  the  ways  the  deed  operates,  but  only 
it  is  a  double  plea.     There  is  not  here  an  exprefs  furrender  by  rea- 
fon  of  the  words  in  the  deed,  and  therefore  it  feemed  to  him,  that 
the  plaintiif  could  not  have  declared   better   than  by   fliewing  the 
fpecial  matter.     But  by  I'reby  chief  juflice  the  joining  of  the  lefiee 
with  the  lefTor  amounts  to  a  furrender,  and  therefore  the  plaintiff 
might  have  pleaded  it  as  a  furrender.     In  this  cafe  the  plaintiff  does 
not  recite  the  deed  in  haec  verba,  nor  the  fubftance  and  effedt  of 
it,  but  only  that  he  made  a  deed  of  bargain  and  lale,  by  which 
bargain  and  fale,  ^c.  and  therefore  the  plaintiff  took  upon  him, 
to  fhew  to  the  court  the  effeft  and  operation  of  the  deed  which  the 
defendant  refufed,  that  it  appears  that  the  deed  by  law  could  not 
have  any  fuch  operation,  and  the  deed  itfelf  is  not  before  the  court, 
upon  which  they  might  adjudge,  that  it  had  any  other  operation, 
for  no  words  of  the  deed  are  recited,  but  only  that  the  leffee  bar- 
gained and  fold,  ^c.     By  this  the  joining  in  the  deed  by  the  lef- 
fee is  only  evidence  of  his  confent,  which  ought  to  be  adjudged  by 
the  deed,  what  effedl  fuch  confent  hath.     Blencowe  juftice.  If  two 
tenants  in  common  join  in  a  leafc,  if  this  be  pleaded  as  their  joint 
leafe,  it  is  ill ;  and   though  it  appears  to  the  court  that  it  has  its 
operation  as  feveral  leafes,  yet  the  party  not  having  pleaded  it  fo, 
the  court  will  not  adjudge  it  againft  the  party's  plea;  which  does 
not  differ  from  this  cafe.     T/r/n'  chief  juftice.    The  plaintiff  fl^iould 
have  faid,  that  the  leffee  furrendered,  and  that  the  reverfioner  bar- 
gained, &c.  or  if  he  had  faid  that  he  had  fufficiently  conveyed,  it 
had  been  fufficient.     Adjournatur .     Mr.  Place. 

And  afterwards  by  the  opinion  of  the  whole  court  judgment 
was  given  for  the  defendant,  becaufe  the  plaintiff  did  not  plead 
according  to  the  operation  of  law.     Ex  relatione  m'ri  Lutivycbe. 
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Redding  verf.  Lion. 

REplevin.     The  defendant  made  conufance  as  bailiff  to  J5.  for  Bailiff  tr»- 
rent,  ^c.     The  plaintiff  replies,  and  traverfes,  that  the  de-^"'^^''- 
fendant   was  bailiff  to  £.     And  iffue   thereupon,   and   verdidl  for  i^iyjod,  j'^,,^ 
the  And  now  motion  was  made  for  a  repleader.     But 

denied  per  curia?n,  for  though  this  is  not  traverfable,  and  it  had 
been  ill  upon  demurrer ;  yet  after  verdidl  it  is  good,  and  is  not  fuch 
an  immaterial  iffue,  as  to  caufe  the  granting  of  a  repleader.  See 
Hob.  113.     Mr.  Daly. 

Gerrard  vei-f.  Arnold. 

Judgment  againft  three.     Two  bring  error.     The   record  was  Execution  fu- 
tranfmitted.     Though  in  law  the  record  is  not  removed,  be-  perfeded  by 
caufe  all  did  not  join,  yet  the  execution  is  fuperfeded.     And  there- i/,'"^y"a^  ^"jij 
fore  in  this  cafe  the  other  party   being   taken  in    execution,    and  of  error, 
having  paid  the  money,  to  redeem  his  body,  reftitution  was  award- 
ed.    Sec  Stile  105.     1  Kei.  12.     Mr,  Daly. 

Weekly  verf.  Wildman. 

CASE.     The  plaintiff  declares,    that  he    was  occupier   of  a 
houfe  for  ten  years  in  D.  and  that    for  the  time  aforefaid 
there  was  a  cuftom  within  the  town  of  D.  that  all  inhabitants  and 
occupiers  of  houfes  within  the  faid  town  ought  to  have  common 
for  all  commonable  cattle  in  a  fen  called  Deeping  jen ;    and  that 
the  plaintiff  by  reafon  thereof  ought  to  have  his  common,  ©*<:,  and 
that  the  defendant  had  ere<fled  an  engine,  by  which  he  caft  the 
water  upon  the  faid   fen,  more  than  could  be  carried  off  by  the 
drains  of  the  faid  fen,  whereby  the  faid  fen  was  d''owned  ;   fo  that 
the  plaintiff  could  not  injoy  his  common  in  fo  full  and  beneficial 
a  manner  as  he  ought,  &c.     The  defendant  demurs.     This  cafe 
was  brought  two  or  three  terms  before  in  this  court,  and  then  the 
plaintiff  declared   upon   a  prefcription   for  all  the    inhabitants    to  Prefcription 
have  common,  Qfc.     And  it  was  held,  that  a  prefcription  for  an  ^°''^" '"'■'^'' 
inhabitant  or  occupier  was  not  good;    and  therefore  the  plaintiff  pier.  ""^""^ 
brought  this  adion,  and  declared  upon  a  cuftom.     And  it  was  ar- 3  Lev.  160. 
gued  by  Lcvinz  ferjeant  for  the  defendant,   that   the  plaintiff  has  ^'"-^^^P)'''- 
declared,  that  he  was  poffeffed  of  a  houfe  for   ten   years,  and  that 
for  all  the  time  aforefaid  he  hath  been  ufed  to  have  common,  fcV. 
wliich  is  not  good,  for  all  the  time  aforefaid  refers  to  the  cuftom  ; 
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that  it  is  impoffible,  that  the  plaintiff  has  ufed  to  have  common' 
for  time  immemorial.     And  as   to  the  fubftance  of  the  declaration, 
it  is  grounded  upon  a  cuflom,    for  inhabitants  to  have  common  ; 
which  is  not  good  by  prefcription,  and  for  the  fame  reafon  cannot 
be  good  by  cuftom  ;  for  in  this  cafe  it  is  a  common  in  grofs  with- 
out number  or  ftint.     Occupiers  may  prefcribe  for  an   eafemcnt, 
not  for  an  intereft.      i  Cro.  418.     In  Co.  Lit.  and  Bro.  common  49. 
mention  is  made  of  a  common  in  grofs  fafis  nombre ;  but  by  other 
books,  as    22   AJjife  36.      15  Ed.  4.  29.  b.      i   Roll.  Ahr.   39B. 
22  Hen.  6.  36.      i  Saund.  143.  it  is  proved,    that  in  an  ailion  for 
fuch  common  it  ought  to  be  afcertained  by  levancy  and  couchancy 
upon  fome  land ;  and  therefore  in  the  cafe  in  Saufiders  the  sdion 
was  not  good  for  want  of  levant  and  couchant  j  and  a  new  adion 
was  brought,  where  it  was  afcertained  by  levancy  and  couchancy, 
and  for  that  it  was  held  good.     If  fuch  a  cuftom,  as  is  in  this  cafe, 
were  good,    there  could    be    no   improvement   againft    the   com- 
moners ;  or  if  an  inhabitant  purchafed  parcel  of  the  land,  out  of 
which  the  common  iffues,  the  next  inhabitant  would  not  be  bound 
by  this,  but  would  have  common  fans  nombre,  and  therefore  there 
could  not  be  any  apportionment.     JVrigbt  King's  ferjeant  for  the 
plaintiff.     To   the  firfl  exception  :    the  declaration   is,    that  time 
whereof,  ^c.  there  has   been  a   cuflom,  ^c.    and   then  that  the 
plaintiff  has  been  poffefTed  for  ten  years,  and  that  per  totum  tcmpus 
praediSliun  he  hath  ufed  to  have  common.     This  relates  to  the  ten 
years,  and  not  to  the  cuflom.     Of  which  opinion  was  the  whole 
court.     Then  as  to  the  cuftom,  6  Co.  59.  Gateward's  cafe,  and 
2  Cro.  152.  feem  to  be  againft  it,  but  notwithftanding  thefe  cafes 
the  cuftom  is  good.     The  defendant  by  his  demurrer  admits  fuch 
a  cuflom.     And  then  being  a  cuftom  the  court  will   not  adjudge 
it  void,  if  by  any  reafon  it   can  be  fuppofed  to   have  had  a  rea- 
fonable  commencement  and  continuance,     A   thing  may  be  good 
by  cuflom,  which  is  not  good  by  prefcription  ;   as  a  cuftom  in  non 
decima7ido,  &c.     This  cuflom  is  not  unreafonable,  for  common  in 
grofs  fans  7iombre  may  be  granted   at  this  day;    and   whatfoever 
thing  may  be  good  in  a  grant,  will  be  good  in  a  cuflom.     Co.  Li. 
122.      I  Roll.  Abr.  398.      12  Hen.  t.  2.      15  Edio.  4.  29.  which  is 
cited  in  Gateiaard's  cafe,  does  not  prove  the  reafon  of  that  judg- 
ment.    In  7  Edw.  4.  26.      18  Ednv.  4.  3.  a  difference  appears  be- 
tween a  cuflom  and  a  prefcription  ;    for  it  is  fiid  there,  that  inha- 
bitants cannot  prefcribe  for  common,    but  they  may  have  it   by 
cuftom ;  for  prefcription   is   in  the  perfon,  and  therefore  occupiers 
and  inhabitants  not  having  any   perdurable  eftate,  cannot  prefcribe; 
but  a  cuflom  being  fixed  to  the  land,   all  the  occupiers  and  pof- 
feffors  may  have  advantage  of  it.     And  as  to  the  unreafonablenefs, 
although   it  is   common  fans  notnbre,   yet  it  ought   to  be  flinted 
iSaund.  339.  with  reafon.     As  to  Mellor  and  Walker'^  cafe,   that  was  a  pre- 
fcription. 
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fcription,  and  therefore  levancy  and  couchancy  was  held  neceffary  j 
but  that  reafon  does  not  hold,  where  the  common  is  claimed  by 
cuftom  ;  for  if  any  reafonable  commencement  can  be  prefumed,  the 
cuftom  will  be  made  good;  and  an  ad:  of  parliament  Hiall  be  in- 
tended for  its  original,  rather  than  it  fliall  be  made  void. 

As   to   the  firft  exception,   per  curiam,    the  tempin   praediBum 
muft  relate  to  the  ten  years,  not  to  the  time  of  the  cuftom,  and 
therefore   the    declaration    good   notwithftanding    that    objection. 
And  per  Powell  juftice,   the  general  ftint  of  common  is  by  lev'ant 
and  couchant,  but  a  man  may  grant  at  this  day  common  in  grofs  Common  m 
fans  mmbre.     But  this  cuftom  would  not  commence  by  grant,  be- 8'°';  •'''"" 
in<y  in  the  inhabitants  and  occupiers,  who  are   not  capable  to  take  gj™ '^' ^"^^ 
by  grant.     This  common  cannot  be   extinguiflied  or  apportioned 
by  purchafe  of  part  of  the  land,  nor  can  the  lord  improve  againft 
fuch  commoners.     The  realbn  given  in  Gatcivard's  cafe  cannot  be 
anfwered  againft   prefcription    and  cuftom  for   occupiers  to   have 
common,  though  one  iliould  admit  that  the  authorities  cited  there 
do  not   prove    it.     Copyholders    may    have    cuftomary  common, 
their  eftates  being  alfo  by  cufLom,  but  their  common  may  be  cx- 
tinguifhed. 

"Treby  chief  juftice.  It  is  agreed,  that  this  common  cannot  hz 
good  by  prefcription ;  the  queftion  then  is,  if  it  be  better  by 
cuftom.  In  ancient  time  fuch  grants  might  be,  as  to  the  inhabi- 
tants, &c.  which  were  then  allowed  good,  as  the  grant  of  the 
ille  of  Wexhaf}!,  but  fuch  grants  would  not  be  good  at  this  day. 
So  in  this  cafe  a  grant  of  fuch  a  common  to  the  inhabitants  for 
incouragement  of  habitation  in  the  fen  country  may  be  fuppofed, 
which  ought  to  be  adjudged  good,  if  there  had  been  conftant  en- 
joyment under  fuch  grant.  See  2  Keb.  68.  3  Keb.  247,  where 
fuch  common  is  mentioned  to  be  good  by  cuftom.  But  one  ought 
not  to  prefume  any  act  of  parliament  in  the  cafe,  for  fuch  pre- 
fumption  would  make  all  unreafonable  cuftoms  good ;  but  thefe 
cuftoms  ought  to  appear  of  themlelves  to  be  reafonable,  otherwife 
they  will  not  be  good  ;  and  therefore  here  the  plaintiff  ftiould  have 
fuggefted  fome  particular  reafon  to  make  the  cuftom  good,  as  for 
the  better  peopling  of  the  fens,  &c.  for  no  reafon  appears  in  this 
record  to  maintain  the  cuftom,  but  the  plaintiff"  ftiou Id  have  fliewn 
it;  and  it  is  not  fufficicnt  to  fay,  that  it  may  be  reafonable,  which 
might  appear  in  evidence,  but  it  ought  to  appear  to  the  court. 
Although  a  common  fans  mmbre  may  be  granted  at  this  day,  yet  Common  frw 
fuch  grantee  cannot  grant  it  over.  Blencoive  jufticc.  It  will  be'""^""""' 
very  difficult  to  maintain  this  cuftom.  The  plaintiff  might  have^^.^"'^  '^ 
declared  of  a  levant  and  couchant,  and  a  fmall  evidence  would 
have  induced  the  jury  to  have  found  it,  if  it  had  been  traverfed. 

Inhabitants 
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Inhabitants  may  have  a  cuftom  to  have  pot  water,  which  is  an  in- 
tereft,  and  not  barely  an  eafement.  But  Powel  juftice  denied 
that,  and  faid  that  it  is  only  an  eafement.  And  he  agreed,  that 
if  any  particular  reafon  had  been  fliewn,  to  fupport  the  cuftom, 
it  might  have  been  good.  The  court  inclined  againft  the  cuftom. 
Adjoiirnatiir.     Mr.  Place. 


Payment  T  N  debt  upon  a  bond  payable  in  1668,  payment  made  in  1689 
pleaded  to  a  J  ^^g  pleaded ;  and  ifiue  being  joined  upon  it,  verdidt  for  the 
2ood^ after  plaintiff.  And  the  defendant  moved  for  a  repleader,  becaufe  the 
verdift.  ifllie  was  immaterial.  But  fer  curiam^  the  verdidl  being  for  the 
See  now  the  plaintiff,  it  is  well  enough.  For  if  it  had  been  paid  in  68,  it  had 
Ann*c.  16.  not  been  unpaid  in  89  ;  and  it  is  like  Nichols's  cafe,  5  Co.  43.  But 
fee.  12.        there  the  judges  feem  to  be  of  opinion,  that  if  the   verdift  had 

been  for  the  defendant,  it  had  been    ill.     And  per  Powell  juftice. 

If  payment  be  pleaded  to  a  fingle  bill,  it  is  good  after  verdid:.     £\* 

relatione  nCri  Daly. 

Beal  verf.  Simpfon  bailiff  of  the  liberty  of  Pomfret. 

S.  c.  Lutw.  /'^ASE  for  efcape.  The  plaintiff  declared  as  adminiftrator  to 
V_^  y.  S.  durante  minoritate  of  A.  which  A.  is  yet  within  age, 
that  B.  being  in  the  cuftody,  (3c.  of  the  defendant,  he  permitted 
him  to  efcape  the  third  day  of  February.  The  defendant  pleads, 
that  the  laid  B.  being  in  his  cuftody,  a  habeas  corpus  iffued  out  of 
this  court  in  Hilary  term  returnable  in  Trinity  term ;  which  ha- 
beas corpus  being  delivered  to  him  before  the  efcape,  he  by  virtue 
thereof  fuch  a  day  before  the  return  thereof  took  the  faid  B.  out 
ofprifon,  and  carried  him  to  Weftininjier,  and  there  delivered  him 
in  cuftody  to  the  Fleets  &c.  The  plaintiff  replies  by  proteftation, 
that  the  faid  habeas  corpus  was  not  delivered  to  the  defendant  be- 
fore the  faid  B.  was  taken  out  of  prifon  ;  and  pleads,  that  a  habeas 
corpus  iffued  in  Michaelmas  term  returnable  the  firft  day  of  Hilary 
term  next  following,  but  the  defendant  did  not  take  the  faid  B. 
out  of  prifon  by  virtue  of  that  writ;  but  after  the  return  of  the 
faid  writ  the  defendant  without  the  plaintiff's  knowledge  took  the 
faid  B.  out  of  prifon,  and  he  being  out  of  prifon,  the  defendant 
by  covin  procured  another  writ  of  habeas  corpus  to  be  iffued  tefte 
before,  which  iffued  out  returnable  in  Trinity  term ;  and  by  fraud, 
^  and  by  colour  of  that  writ  fued  out  by  fraud,  the  defendant  took 
the  faid  B.  out  of  prifon  ;  abfque  hoc  that  the  faid  B.  was  taken 
out  of  prifon  virtute  of  the  former  writ.  The  defendant  de- 
murred. Gould  ferjeant  argued,  i.  That  the  declaration  is  not 
good,  becaufe  the  plaintiff  declares  as  adminiftrator  durante  mino- 
2  ritate 
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ritate  of  A.  and  fays  that  A.  is  yet  within  age,  but  does  not  £\y 
that  he  is  within  the  age  of  feventeen  years,  for  at  fuch  age  his  admi- 
niftration  ceafes ;    and  within  age  generally  fhall  be  intended  the 
age  of  twenty  one  years,  and  then  A.  may  be  within  the  age  of 
twenty  one  years,    and    get    more  than   feventeen,   and  then  the 
plaintiff  has  no  authority.     So  that  the  plaintiff  having  only  a  par- 
ticular authority  for  a  certain  time,  he  ought  to  fliew  that  it  is  con- 
tinuing ;  as  tenant  pur  outer  vie  ought  to  fhew  that  cejluy  que  vie 
is  not  dead.  Co.  Li.  41.   And  there  is  a  difference  between  a  plaintiff 
and  the  defendant,  for  the  plaintiff  ought  to  intitlc  himfelf  by  {hew- 
ing particularly  the  age  of  the  executor,   where  he  fues  in  his  right ; 
but  where  an  aftion  is  brought  againft  fuch  an  executor,  there  the 
plaintiff  has  no  need  to  fliew  it,  becaufe  he  is  a  ftranger  to  the  exe- 
cutor's age,  but  finding  a  man  medling  in  the  adminiflration  is  fuf- 
ficient  caufe  for  him  to  bring  his  afuon  againft  him.  2  Cro.  no,  588. 
Telv.  128.  Hob.  251.     I  Cro.  602.  5  Co.  29.   Pigotfs  cafe.     2.  The 
traverfe  is  not  good,   it  being  that  the  defendant  did  not  take  the 
faid  B.  out  of  prifon  virtute  brcvis  praedi£li,  for  it  is  a  negative 
pregnant.  Anger  v.  Hiitlon,   Pafch.    18  Car.  2.    B.  R.  rot.  316. 
2  Cro.  87.      But  in  this  cafe  there  fhould  not  have  been  any  tra- 
verfe, becaufe  the  plaintiff  had  confeffed  and  avoided  the  firft  writ, 
and  then  he  ought  not  to  take  a  traverfe  to  it.     The  defendant  in 
this  cafe  is  not  eftopped  by  the  tcfte  of  the  writ,  but  might  have 
fliewn  that  it  was  fued  after  the  time  of  the  tejle  of  it.     And  the 
plaintiff  in  this  cafe  fliould  have  relied  upon  the  fraud,  for  by  this 
traverfe  he  has  tied  the  defendant  to  join  in  it,  and  has  not  given 
]iim  any  opportunity  to  anfwer,  and  fliew  the  fpecial  matter,  when 
the  writ  was  firft  fued  out.     IVyott  ferjcant  for  the  plaintiff  argued 
e  contra. 

Powell  jufticc.     The  difference  where  the  plaintiffs  or  defendants  An  aaion 
are  ftrangers  to  the  executor  within  age  as  to  the  (liewing  of  the  ^^^^^^^  J^. 
executors  age  is  grounded  upon  great  rcafon  ;  becaufe  privies  ought  ring  the  mi- 
to  flic'w  their  authority,  but  ftrangers  to  it  cannot.    2  Roll.  yJir.  466.  ""'"y  °^  J^'^- 
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And  for  this  reafon  the  plaintiti  in  this  cafe  being  privy  to  the  exe-  ^e  an  aver- 
ciitor  within  age,  ought  to  fhew  his  age ;  and  if  he  does  fliew  it,  mentthatj  s. 
and  does  not  aver  it  fufficiently,  it  is  not  good  upon  demurrer,  and  "  ""^^  '''^ 
it  is  not  aided  by  verdidt  here.      But  the  queftion  is  in  this  cafe,  Co»/.,7,  where 
Vvhether  the  defendant  has  not  aided  this  dcfedt  by  pleading  over 'he  ac. .on  is 
other  matter,  and  not  relying  upon  this  deficiency  of  the  declaration;  auaii^ifuch 
for  he  has  admitted  by  his  plea,  that  the  plaintiff  is  a  perfon  able  to  executor.  But 
bring  the  adion.     2  Cro.  240.    17-h.  12S.     In  Bigot's  cafe  the  de-  |''^J"J'^°" 
fendant  pleaded  a  pka  as  in  thib  cafe,  but  there  was  an  ill  averment  p|,.aji„g  over, 
there,  that  the  executor  was  not  twenty  one ;  and  an  ill  averment /'^^i  486. 
is  worfe  than  the  omiffion  of  an  averment,  or  an  uncertain  aver- -^"'^  ^'2- 
ment.     Broivnl.  247,   8.      And   for  this   reafon  he  took  it,    that 
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tlioujjh  there  were  no  averment  in  this  cafe,  yet  the  defendant's  plea 
would  have  aided  it.  And  as  to  the  traverfe,  he  thought  that  the 
I'irtutc  cuius  is  traverfible.  41  Ediv.  3^  21.  11  Co.  10.  V/hcn  a 
matter  of  law  is  only  comprifed  in  the  •virtiite  cujus,  then  it  is  not 
traverfible.  Ploivd.  430.  But  matter  of  fa<3:  in  the  virtutc  cujin  is 
traverfible,  9  Hen.  6.  20.  and  admitted  in  Fojler  and  Jackjhi'^  cafe, 
in  Hob.  52  .  which  in  probability  would  not  have  been  admitted 
there,  the  cafe  being  fo  greatly  debated,  if  it  had  been  thought 
material.  And  in  i  Saund.  20.  it  is  the  opinion  of  Saw/ders,  that 
"oirtute  cujus  is  traverfable.  It  is  not  any  negative  pregnant,  be- 
caufe  all  is  admitted,  but  only  tlie  taking  out  of  prifon  by  virtue  of 
ihe  writ. 

Treby  chief  juftlce.  As  to  the  firft  exception,  he  agreed  the 
difference  between  a  ftranger  and  a  privy  to  the  executor,  2  Sid.  60. 
and  it  is  a  defedl,  which  is  not  aided  but  by  verdidl.  i  Cro.  240." 
Teh.  loi.  And  under  age  {hall  be  intended  under  the  age  of  twenty- 
one.  I  Roll.  Rep.  400.  But  the  defendant  by  pleading  over  has 
taken  away  this  intendment,  having  by  his  plea  admitted  him  able 
to  maintain  the  adion.  And  by  this  reafon  only  the  declaration  is 
made  good,  where  at  the  beginning  of  itfelf  it  was  not  good.  As 
to  the  traverfe,  he  thought  it  to  be  ill,  becaufe  'virtute  cujus  is  not 
traverfable.  After  demurrer  it  is  ill,  but  it  is  good  after  verdift; 
which  is  an  anfwer  to  Fojler  and  Jack/on^  cafe,  for  the  faid  cafe 
being  after  verdidt,  was  aided,  as  all  perplexed  and  improper  iffues 
are.  But  in  this  cafe  there  is  a  fpecial  demurrer,  and  caufe  fhewn 
that  the  traverfe  is  not  good,  but  contains  double  matter,  &c. 
And  this  traverfe  would  be  intricate,  and  contain  multiplicity  of 
matter,  wz.  of  fadl,  and  of  law ;  and  for  that  reafon  it  could  not 
be  put  in  iffue,  to  be  tried  by  the  jury,  which  was  his  chief  reafon 
againft  it.  For  virtute  of  fuch  a  writ  is  only  that  which  the  law 
fays  and  expounds  upon  the  writ,  i  Saund.  298.  As  if  a  writ  be 
delivered  to  the  flieriff,  where  the  party  is  in  his  cuftody,  it  is 
matter  of  law,  whether  the  party  be  in  cuftody  by  virtue  of  that 
writ,  by  the  delivery  of  it.  But  whether  there  was  any  fuch  writ 
or  no,  or  whether  it  was  delivered  or  not,  is  matter  of  fadl.  And 
after  fuch  f\<fl  agreed  in  the  affirmative,  then  is  the  matter  of  law, 
whether  the  party  was  in  cuftfedy  virtute  of  it,  2  Co.  48.  and  11 
Co.  10.  There  the  matter  was  not  traverfible,  inafmuch  as  it  was 
mere  matter  of  law,  and  nothing  of  fad:  in  the  cafe.  And  if  vir- 
tute cujus  be  traverfable,  then  the  pleading  of  the'  ftatute  of  ufes, 
that  virtute  cujus  a  man  was  poffeffed  or  feifed  may  be  traverfed, 
which  is  a  mere  effedl  of  the  law.  3  Cro.  328.  Hob.  and 
I  Saund.  20.  are  only  cafes  where  the  point  paffed  fub  filentio. 
But  I  Saund.  298.  is  a  judgment  in  point.  Kfer  quod  is  not  tra- 
2  Keb.  607.   verfable,  and  there  is  no  difference  between  per  quod  and  *virtute 

cujus. 
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i.cuji(s.  In  this  cafe  the  traverfe  ought  to  have  been  upon  the  deli- 
vvery  of  the  habeas  corpus.  And  as  to  what  was  faid  by  Gould,  that 
rthe  defendant  ouglit  to  have  had  an  opportunity  to  fliew  that  the 
^writ  of  habeas  corpus  iffued  out  at  another  day  after  the  tejle  of  it, 
',ht  did  not  know  that  it  was  ever  refolved  that  it  was  averrable,  that 
a  writ  iffued  out  contrary  to  the  tejie  of  itj  though  it  has  been  often- 
rtimes  attempted  and  difputed. 

Gould  ferjeant.  There  is  a  difference  between  writs  which  are 
to  punifh  wrongs,  and  thbfe  which  are  in  advancement  of  right. 
Alfo  a  man  cannot  fay,  quod  breve  emanamt  at  another  day,  con- 
trary to  the  teJle  of  it ;  but  profecutus  fait  the  writ  not  before  an- 
other day,  may  be  pleaded,  Hutt.  20.  Hob.  244,  2  Roll.  Abr.  576. 
'T^reby  chief  juftice.  Admit  that  one  may  fay,  quod  profecutus  fuit 
a  writ  at  another  day  than  it  bears  teJle,  but  not  that  the  writ  ema~ 
navit  at  another  day ;  in  this  cafe  the  traverfe  ought  to  have  been, 
that  the  party  was  taken  out  of  the  prifon  before  the  writ  deUvered 
to  him. 

Powell  iuftice.  But  then  it  may  be  a  queftion,  whether  the 
flieriff"  cannot  juftify  after  the  teJle  of  a  writ,  before  it  be  dehvered 
to  him  ?  And  Levitiz  ferjeant,  who  was  not  in  the  caufe,  faid 
that  it  was  adjudged  that  he  might  juftify  before  the  writ  deUvered 
to  him.  But  Treby  chief  juftice  denied  that,  and  i  Sawid.  120. 
agrees. 

At  another  day  in  this  term  the  judges  gave  judgment  in  this  cafe. 
Powe"// juftice.  The  time  of  the  iflliing  of  the  writ  is  traverfable.  Time  of  ilTu- 
There  is  no  confefting  and  avoiding  of  the  writ  mentioned  in  the  '"f/^fj^)"" 
plea ;  for  the  plaintiff  fliews,  that  there  was  no  fuch  writ,  but 
another  writ  fued  out  after  it.  He  might  in  this  cafe  have  tr.iverfed 
the  delivery  of  the  writ,  that  being  alleged  by  the  defendant ;  but 
he  has  not  traverfed  it,  but  the  taking  out  of  prifon  virtute  of  the 
writ ;  and  there  being  two  things  alleged,  which  were  traverfable, 
it  was  at  the  plaintiff's  eleftion  to  traverfe  the  one  or  the  other. 
He  confeffed,  that  generally  the  virtiitc  of  a  writ  is  matter  and  in- 
ference of  law  only,  and  then  not  traverfable;  but  matter  of  faft  ^"'./fofa 
may  depend  upon  it,  and  then  it  is  traverfable  j  as  in  this  cafe  the  ^■f""'»'''"f=''- 
taking  out  of  prifon,  and  for  that  reafon  it  is  here  traverfable. 
And  in  fome  cafes  it  may  be,  that  nothing  but  only  the  virtute  of 
the  writ  is  to  be  traverfed  ;  as  if  two  writs  be  delivered  to  the  flieriff 
againft  A.  one  at  the  fuit  of  B.  returnable  the  firft  return  of  Hila7y 
term,  and  the  other  at  the  fuit  of  D.  returnable  the  laft  return  of 
the  faid  term;  and  D.  procures  a  warrant  upon  his  writ,  upon 
Avhich  A.  is  arrefted  after  the  return  of  the  writ  of  B.  and  then 
gives  a  bail-bond  for  his  appearance ;  and  in  a  fuit  upon  this  bail- 
bond 
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bond  A.  pleads  that  he  was  arrefted  upon  the  writ  of  5.  returnable 
the  firft  return  of  the  term,  and  that  he  gave  the  find  bail-bond 
after  the  return  of  the  faid  writ,  by  which  it  is  void  by  the  23  Hai.  6. 
cap.  10.  the  fheriff  replies,  that  there  was  another  writ  at  the  fuit 
of  Z).  returnable  the  laft  return  of  the  faid  term,  and  that  A.  was 
arrefted,  and  the  bail-bond  given,  upon  that  writj  he  ought  to 
traverfe,  abfque  hoc  that  he  was  arrefted  virtute  of  the  writ  of  B. 
and  no  other  thing  is  travcrfable  there ;  and  if  it  be  not  traverfsd, 
the  bail-bond  will  be  made  void,  where  it  was  rightly  taken,  which 
is  not  reafon.     3  Keb.  260.  Rod  v.  Huans. 

Treby  chief  juftice  contra.     The  v'lrtitte  cujus  is  not  travcrflible 
in  any  cafe,  and  that  is  refolved,  1  Saund.  29S.  and  he  himfelf  has 
a  report  of  the  faid  cafe,  which  agrees  with  the  faid  book,  that  it 
was  held  by  the  court  there,  that  virtute  ciijus  is  not  traverfabie. 
When  one  fays,  fiich  a  thing  was  done  virtute  of  a  writ,  it  is  meant 
by  authority  of  the  faid  writ,  by  an  operation  of  the  law  upon  the 
faid    writ,    without  any  ingredient  or  mixture   of  matter  of  h&.  j 
and  a  mere  matter  of  law  is  not  to  be  traverfed,  and  tried  by  a  jury. 
Fojler  and  Jackfon's  cafe,  in  Jiohart  52.   is  no  authority  in  this  cafe, 
being  upon  an  iffue  tried  ;  for  if  iffue  be  taken  thereupon,  it  is  not 
void,  but  good  after  verdift.     The  queftion  in  this  cafe  is,  whether 
the  party  be  bound  to  take  fuch  an  iffue,  that  being  before  the  court 
to  be  adjudged  upon  a  demurrer,  and  in  this  cafe  upon  a  fpecial 
demurrer;  and  for  that  reafon  in  this  cafe  he  has  faved  to  himfelf 
by  the  demurrer  all  the   advantages,   which  might  be  taken  to  it.' 
And  the  forms  of  pleading  ought  to  be  preferved  by  us  by  all  means, 
tliat  being  the  chief  reafon  of  the  preferving  the  law  fo  well  until 
our  time.     The  words  virtute  ciijus,  per  quod,  praetextu  or  vigore 
cujus,    introduce  a  confequence  of  law  only,   from  the  matters  of 
fad:  before  ftated.     Heath's  maxims  of  pleading  165.  7  Hen.  7.  3,  4. 
which  is  cited  and  allowed,  Plowd.  54,  193.   Dier  185./^,    where 
it  is  agreed,  that  the  virtute  cujus  never  introduces  any  new  matter, 
but  oniy  coUeds  the  matter  before.     And  if  it  be  fo,  being  the  con- 
clufion  only,  it  ought  not  to  be  traverfed,  but  the  matters  precedent, 
upon  which  it  depends,  which  are  proper  matters  of  fad,  and  the 
'virtute  the  conclufion  of  the  law  from  fuch  fads.    7  Hen.  6.  5,  6,  7. 
accord.     The  cafe  9  Hen.  6.  20.  cited,  does  not  refemble  this  cafej 
for  it  is  not  faid  there,  that  he  was  in  execution  virtute,  &c.  but 
that  he  was  committed  in  execution  ;  and  the  commitment  is  proper 
matter  of  fad  to  be  tried,  whether  there  was  fuch  commitment  or 
not.     And  the  fame  cafe  is  12  H:n.  6.  2,  3.  where  it  appears  the 
commitment  was  of  fad,  and  there  was  an  iffue  there  joined  ;  and, 
as  has  been  faid  before,  if  iffue  be  joined,  it  is  good.     That  a  man 
was  feifed  vigore  of  the   ftatute  of  ufes,  will  not  be  a  good  traverfe 
upon  demurrer,  yet  after  verdid  fuch  an  iffue  would  be  good.     In 
.   '  3  •  this 
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this  cafe  upon  this  traverfe,  what  is  the  matter  to  be  tried?    "Whe- 
ther any  writ  iffued  ?  or  whether  the  f;:id  A,  was  taken  out  of  pri- 
fon  ?    But  all  this  was  alleged  before   the  vftiite  cnjus.     Or  rather 
all  the  matters  upon  this  traverfe   (liould  be  tried ;    and  then  the 
traverfe  is   ill,  containing  multiplicity  oi   matters  of  fad;    but  the 
point  of  law  upon  this  is  a  fingle  point.     Suppofe  a  perfon  in  the 
cuftody  of  the  rtieriff,  and  another  writ  is  delivered  to  him,  and 
the  fheriff  upon  delivery  of  it  declares  that  he  will  not  execute  it, 
and  the  perfon  efcapes,  upon  which  he  who  delivered  the  fecond 
writ  brings  an  adion  upon  the  efcape,  and  the   flieriff  pleads  that 
he  was  not  in  his  cuftody  virtutc  of  the  fecond  writ  to  him  de- 
livered ;  in  this  cafe  if  the  law  be  only  tried  by  this  traverfe,  doubt- 
lefs  the  party  was   in  cuftody  by  delivery  of  the  fecond   writ,  he 
being  in  his  cuftody  before  by  another  writ ;  but  the  matter  of  fiid 
is  contrary,  for  he  declared  abfolutely  that  he  would  not  execute 
it ;  and  by  this  it  appears,  that   the  law,  and  not  the  fad,  is  to  be 
tried  upon   this  iflbe.     Nevill  and   Bleiico-we  juftices  agreed  with 
Powell  juftice,  that  generally  the  virtute  cujus  is  not  to  be  traver- 
fed,  containing  matter  of  law ;   but  when  it  is  mixed  with  fad 
there  it  may  be  traverfed.     And  in  this  cafe  there  is  matter  of  fad 
which  depends  upon  it,  and  for  that  reafon  it  is  traverfable.     And 
there  may  be  fome  cafes,  as  the  cafe  of  the  bail-bond,  where  no- 
thing but  the  virttite  cujus  is  traverlable,  as  put  before  by  Powell 
juftice.     To  the   other  matter  the  whole  court  agreed,    that  the 
advantage  of  the  exception,  for  not  averring  that  the  executor  was 
within  the  age  of  feventeen,  was  waived  by  pleading  over.     And 
judgment  was  given  for  the  plaintiff. 
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Sir  John  Holt  Chief  Juftice, 

Sir  Thomas  Rokeby 

Sir  John  Turton 

Sir  Henry  Gould  knight, Kings 

ferjeant,  this  term  "was  made  >  Jujlices. 

a  jujlice  in  the  Kings  Bench 

in  the   room  of  Sir  Samuel 

Eyre  deceased, 

■  Memorandum,  'This  ter7n  Mr.  ferjea?Jt  Darnall  was 
made  Kmgs  ferjea?it  in  the  room  of  Mr.  ferjea?it 
Gould  made  jujlice  of  the  Kings  Be?ich. 


S.C.   zSalk. 

417, 646. 

Carth.  407. 
12  Mod.  219. 
Indiflment 
tor  a  libel. 


T 


Rex  verf.  Bearc. 

HE  defendant  Beare  was  indifted  at  Exeter  in  Dcvon- 
fifire,  for  that,  that  he  7  JPlll.  3.  at  B.  in  Devon  compo- 
fed,  made,  wrote,  and  induftrioufly  coUeded,  many 
falfe  and  fcandalous  Hbels;  in  uno  quorum  continetur  in- 
ter alia  juxta  tenorem  ct  ad  effc5lum  [cqiicntcm,  viz.  and  then  rtiews 
the  words  of  the  hbcl,  (^c.  Which  indidment  being  removed  by 
certiorari  into  the  King's  Bench,  the  defendant  pleaded  not  guilty. 
And  being  brought  to  trial  at  the  aifizes  at  Exeter,  it  was  tried  be- 
fore Nevill  juftice  of  the  Common  Pleas,  and  Rokeby  juftice  of 
the  King's  Bench,  then  juftices  of  affife,  (ic.  And  the  jury,  as 
to  the  writing  and  colleding  of  the  faid  libels,  find  him  guilty, 
front  in  indi^amento  fuperius  fupponitur  j  and  as  to  all  other  tilings 


char 
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enlarged  in  the  indidlment,  praeter  fcriptionem  et  collcclioneni,  they 
find   him  not  guilty.     This  cafe  depended  in  the  King's  Bench 
feverai  terms,  and  was  argued  feveral  times  at  the  bar.     And  now 
this  term  it  was  argued  folemnly  on  the  bench  by  all  the  judges, 
liiz.  Holt  chief  juftice,  Rokeby  and  Tiirton  jullices.     And  all  were 
of  opinion,  that  judgment  ought  to  he  given  for  the  King.     The 
exceptions  taken  at  the  bar  were  as  well  to  the  indiiftment  as  to  the 
verdid.    To  the  indidlment,  becaufe  it  is  not  fufficiently  and  certain-  3  Mod. Vr. 
ly  fhewn,  that  the  words  contained  in  the  indidment  were  the  fame  Newion  v. 
with  thofe  in  the  libel.    Sed  mn  allocatur.    Fov  per  curiam,  the  words   '"    *' 
[Juxta  te?iori:m  f'quc?itevi\  afcertain  :uid  fatisfy  the  court,  that  thefe    ., 
are  the  fpccifick  words  mentioned  in  the  libel.     For  juxta  is  fome-  Jvxta. 
times  ufed  as  an  adverb,  fometimes  as  a  prepofition.     It  is  ufed  here 
as  a  prepofition,  as  it  is  in  all  cafes  where  it  governs  an  accufative 
cafe.     And  where  it  is  applied  to  a  place,  it  fignilies  near  to,  or 
belide  ;  where  it  is  applied  to  a  thing,  it  has  the  fime  fignifica- 
tion  as  fecundum,  i.  e.  according  to  ;   and  fecimdiim  fcrmam  fiatnti, 
&c.  is  always  held  well  enough.      Plow.  285.  I?.  2%.  />.    Juxta 
liim,  &c.  iudcuturae  praedi'-'ae,    is  well  enough.     Co.  Entr.  116. 
Then  tenor  imports  the  fpccifick  words.     Reg.   i6g.  a.     Tenor  \$  Tenor. 
ofed  in  the  f^me  fcnfe  as  tranfcriptW):,  and  upon  the  b  fiJe  of  the 
leaf   te?ior  and   tranfcriptmn  arc  ufed    indifferently   for    the    fame 
thing.     Then    if  tenor  fignifies    trahifcriptum,    tenor  fequens    is   as 
much  as  to  fay,  that  the  words  following  are  a  true  copy  of  the 
words  in  the  libel ;   and  therefore  the  jury  could  not  have  found 
the  defendant  guilty,  if  the  words  in  the  indidlment,  and  thofe  in 
tlie  libel,  had  been  different.     In   the  cafe  oiFordv.  Bennet  /V?/r,  Ford  v.  Bcn- 
Hil.  34  G?  35  Car.  2.  B.  R.     Rot.  11 54.  where  in  a  fpecial  adlion  net. 
upon  the  cafe  there  againfl  Bennett  and  others  the  plaintiff  decla- 
red, that  the  defendants  at  Saltajb  procured  a  falfe  and   fcandalous 
libel  againfl  the  plaintiff  to  be  written  in  the  form   and  under  the 
colour  of  a  petition  ;    in  which  information,  in  form  of  a  petition 
the   libel  continetur   ad  tenor  em   (t  ejfe&uni  feqiiente?n  ;    two  were 
found  guilty  upon  not  guilty  pleaded,  and  five   not  guilty  ;    upon 
which  judgment  was  cntred  for  the  plaintiff  j   and  afterwards  upon 
a  writ  of  error  brought  in   the  Exchequer  chamber  the  judgment 
was  afiirmcd,   the  exception   being  over-ruled   without  conhdera- 
tion.     And  Holt  chief  juflice  faid,  that  he  then  thought  th.e  judg- 
ment to  be  given  with  too  great  precipitation,    but  he  afterv.'ard.s 
upon  great  conlideration    had  efteemed  the  faid   refolution   to  be 
very  good  law.     Mich.  4  JVill.  (S  Mar.  Rex  v.  Fuller,   and  Mich. 
4  IVill.  &  Alar.  Rex  v.  Toung,  were  cited  as  authorities  in   point. 
And  therefore  the  whole  court  were  of  opinion,  that  notv/ithflapd- 
ingthis  exception  the  indiclment  was  good,  but  if  it  had  been  only 
ad  effecium  fqueiitein  it  had  been  ill,  becaufe  it  had  i:ot  imported /^,j>;^„^ 
that  the  words  were  the  fpccifick  woids  which  were  in  the  libel.       f-qiunum. 
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The  exceptions  to  the  verdid  were  two,   i.  That  the  defendant 
being  found  guilty  only  of  the  writing  of  a  libel,  and  colledling  of 
it,  is  not  guilty  of  any  oftenfe.     2.  That  as  this  cafe  is,  the  verdidl 
amounts  to  an  acquittal.     And  as  to  the  firft  exception  Hoh  chief 
juftice  faid,  that  he  did  not  regard  the  colleding  of  the  libels  ;  but 
Libel  copied.  J^g  was  of  opinion,  that  the  copying  of  a  libel,  by  a  man  who  is 
not  contriver  nor  compofer  of  it,  is  very  criminal ;  and  to  prove 
this,  he  iliid,    that  he  would  conuder,  in   what  a  libel  confifted. 
And  (by  him)  it  is  not  the  infamous  matter  or  words  which  make 
Writing  isef-  the  libel ;  for  if  a  man  fpeak  fuch  words,  unlefs  they  are  written, 
fenwhoa      j^g  jg  j^^j.  gij^ity  of  the  making  of  a  libel,  for  the  writing  is  eflential 
to  a  libel ;  and  therefore  if  Beare  writes  fuch  matter  he  becomes  a 
libeller,  for  it  was  not  a  libel  before   it  was  written.     And  in  all 
cafes  where  a  man  does  the  adt,  which  aft  caufes  the  thing  to  be 
that  which  it  is ;  that  man  ought  to  be  conflrued  the  doer  of  fuch 
a  thing.     This  rule  proves  itfelf,  as  well  in  all  the  great  ofFenfes, 
as  in  all  the  leaft.     If  A.  contrives  treafonable  matter,  and  B.  writes 
the  whole  contrivance,  B.  is  guilty  as  well  as  yf.     If  an  adl  of  par- 
liament makes  Sodomy  felony,  and  does  not  fpeak  of  abettors,  and 
B.  accompanies  ^.  whilft  he  does  the  fadl,  and  keeps  the  door,  B. 
will  be  guilty  of  the  felony  as  well  as  A.     3  Ifi/l.  59.     The  fame 
law  in  the  loweft  offenfes,  where  all  are  principals.     As  if  ^.  holds 
B.  while  C  beats  B.  A.  is  guilty  of  the  battery.     It  would  be  very 
flrange  then,  if  in  this  cafe  only,  he  who  contributes  fo  much  to 
the  doing  of  the  thing  (as  he  who  writes  does  in  this  cafe  of  the 
libel)  fhould  be  conflrued  innocent. 

Objedion.     It  is  faid  9  Co.  59.  b.  Lamb's  cafe,  that  a  libeller 
ought  to  be  either  the  contriver,  procurer,  or  publifher. 

Anfwer.  That  book  ought  to  be  expounded  by  Moor  813. 
where  the  writer  of  a  libel  is  deemed  in  law  to  be  the  contriver ; 
and  then  Coke  may  be  admitted  to  be  law,  otherwife  not ;  for  in 
the  cafe  in  Coke  the  queflion  was  of  the  publication  of  a  libel ;  and 
Publication,  it  was  held,  that  the  writing  of  a  copy  of  a  libel  was  not  a  publi- 
cation, but  only  evidence  of  it ;  but  no  queflion  was  made,  if  he 
was  a  libeller.  And  for  the  matter  of  publication,  the  having  of  a 
libel  is  not  a  publication.  If  a  libel  be  publickly  known  to  be  pub- 
liflied,  the  having  of  a  copy  is  evidence  of  a  publication ;  but  con- 
tra, where  it  is  not  known  to  be  publifhed. 

Objedion.  The  writing  of  a  libel  may  be  lawful,  as  by  the 
clerk  who  draws  the  indidment,  or  by  a  fludent  who  took  notes 
of  it,  &c.  Then  Beare  being  found  guilty  of  writing  generally  j 
for  all  that  appears  to  the  contrary,  it  may  be  a  lawful  writing. 

2  Anfw. 


Hil.  Term  lo  Will.  5.  417 


Anfw.    Where  the  matter  abftradedly   confidered  is  unlawful, 
there  luch  a  general  verdidl  fhall  be  taken  to  be  criminal ;  and  fome 
fpecial  thing  ought  to  be  found  to  excufe  the  defendant.     If  an 
adion  be  brought  upon   the  ftatute  for  maintenance,    it  is  fufficient 
to  fay  manutcnuit,  tliough  in  fome  cafes  a  man  may  lawfully  main- 
tain a  fuit,  as  an  attorney  or  relation,  ^c.  yet  becaufe  it  is  unlaw- 
ful in  abJlrdSlOy  fuch  general  allegation  is  well  enough,  and  it  fliall 
be  intended  of  unlawful  maintenance   within  the  ftatute.     Bcfides, 
that  it  cannot  here  be  intended  of  fuch  writing  -,  for  if  an  officer 
of  a  court,  or  reporter,  ^c.  copies  a  libel,  fuch  copy  in  writing 
is  not  a  libel,  becaule  it  is  not  done  ad  injamiam  of  the  party,  but 
only  to  bring  the  criminal  to  punilhment.     3  Injl.   174.  is  a  ftrong 
cafe,  for  there  j(//'«  oi  NoriLampto>j  is  charged  with  writing  only, 
nor  is  any  mention  made  of  publication,    but  the  writing  only  is 
confefTed,  but  the  court  were  tender  in   the  punilhment,    becaufe 
he  was  i\n  attorney.     And  HsU  chief  juflice  faid,  that  it  was  not  The  writing 
necelLry  in  this  cafe  to  pronounce  his  opinion,  whether  the  writing°'^ '''^'='- 
of  a  copy  of  a  libel  be  the  writing  of  a  libel ;  for  if  it  be  not,  then 
the  jury   having  found  the  defendant  guilty  of  writing  a  libel,  he 
muft  be  found  guilty  of  writing  of  the  original,  and  a  copy  could 
not  have  been  given  in  evidence.     E  contra^   if  the  copying  of  a 
libel  be  the  making  of  a  libel,  then  the  writing  of  a  copy  is  a 
great  ofTenfc.     But  he  laid,  that  to  the  end  that  the  audience  might 
not  maintain  a  notion,  that  the  copying  of  a  libel   by  a  man  who 
has  no  warrantable  authority  to  do  it  is  not  libelling,  he  would  ob- 
ferve;   i.  That  fuch  copy  contains  all  things  necelfary  to  the  making 
of  a  libel,  "oiz.  the  fcandalous  matter   and  the  writing;.     2.  That 
it  has  the  fame  confequence,    for  the  writing   makes  the  offenfe, 
becaufe  by  this  means  it  is  perpetuated,  and  of  necefTity  at  fome 
time  will  come  into  the  hands  of  other  men  ;  and  there  is  as  much 
danger  in  the  writing  of  a  copy,  as  in  the  writing  of  the  original ; 
and  for  this  realon  being  fo  advifed,  he  faid,  that  he  was  of  opini- 
on, that  the  writing  of  a  copy  of  a  libel  ig  the  writing  of  a  libel. 
And  if  the  law  were  otherwife-  it  might   be  very  dangerous,   for 
then  men  might  take  copies  with  impunity  ;  and  for  the  fame  rea- 
fon  the  printing  of  them    would  be  no  offenfe,    and  then    fare- 
wel  to  all   government.     The  defendant  Beare  has  had  great  fx- Compofing. 
vour  in  the   verdid,  for  when  a  libel  is  produced  written   by    a 
man's  own  hand,  and  the  author  of  it  is   not   known ;    he  is  ta- 
ken in  the  mainer,  and  that  throws  the  proof  upon  him  ;  and  if 
he  cannot  produce  the  compofer,  the  verdid  will  be  againft  him. 
As   to  the  fecond  qucftion    upon  the    verdid,  wa;.    whether  this 
amounts  to  an  acquittal,  becaufe  th.c  defendant  being  charged  with 
the  compofmg,  writing,  andmaki:ig;  and  being  found  not  guilty 
of  die  makin?,  he  is  found  not  guilty  of  the  writing  alfo,  becaufe 
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the  writing  is  the  making;  otherwife  the  verdidl  is  repugnant. 
Holt  chief  juftice  faid,  that  the  making  is  a  genus,  and  compo- 
fing,  contriving,  and  writing,  are  /pedes  of  it.  Then  the  findino- 
tha't  he  is  not  guilty  of  ail,  except  tlie  writing,  finds  him  not 
guilty  of  any  fpecics  of  making,  except  writing.  And  he  fliid, 
Libelling  an  that  this  notion  of  Hbelling  is  as  old  as  the  law.  Libcllino- 
old  offenfe.  againft  a  private  man  is  amoral  offenfe  ;  but  wlien  it  is  againft  a 
government,  it  tends  to  the  deftrudion  of  it.  For  the  antiquity 
of  this  notion,  fee  Finnhis  y^.},  by  the  law  of  the  twelve  tables. 
And  afterwards  when  the  civil  law  was  digeftcd  into  a  method  by 
the  emperor  "Jujlmian  about  the  year  741.  in  his  Injlitutes  lib.  4. 
tit.  de  injuriis  4.  where  the  writing  of  a  libel  is  diftinguidied,  and 
held  to  be  an  offenfe.  And  he  faid,  that  he  cited  this  authority, 
becaufe  i>;v?^o?;,  lib.  3,  tit.  coron.  135.  feems  to  have  transferred 
the  l^une  fentence  out  oVjufiijiian.  And  therefore  (by  him)  judg- 
ment ought  to  be  given  for  the  King. 

Turton  and  Rokeby  juftices  cited  fome  cafes,   to  prove,  that  the 

writing  of  a  libel,  without  publifhing,  was  punifliable  in  the  .S/^r- 

Clambcr,  and  by  confequence  now  punifliable  by  indidment.    Hob. 

62,  215,  121.     Poph.  139.      12  Co.  35.     And   they  lliid,  that  the 

defendant  was    found    guilty,    prout  per  indlBmnentum  praedi£lu?n 

fupponitur ;  which  includes  all   the  aggravating  adverbs  in  the  in- 

Colieaing  of  didmcnt,  as    proditorie,    &c.      And   Rokeby    juftice,    that  it    is    a 

libels.  great  offenfe  to  collecl  induftrioufly  fuch  libels.     And  as   to   the 

Verdia inter- £p(;^ing  of  the  verdift    he  faid,  that  the  verdi<5t  being   the  words 

prcted  accor  ^^   hv-peopie,    ought  to    be  underftood  according  to   the  vulear 

ing  CO  vulgar  ^rx'p  ..  .o.  r  ^       °. 

acceptation,  acceptation  ;  and  theretore  though  the  wntmg  in  point  of  law  is 
making,  yet  it  was  underftood  in  common  fpeech  otherwife. 
And  therefore  if  A.  invents  the  matter,  B.  makes  rhime  of  it, 
and  C.  writes  it,  every  one  in  common  underftanding  may  be 
diftinguillied  by  fome  fpecial  term,  as  J.  the  inventor,  B.  the 
poet,  C.  the  writer,  though  the  iaw  denominates  them  all  makers; 
and  fo  the  verdift  will  be  free  from  repugnancy.  2.  If  the  jury 
Yerdidre-  f,nd,  that  5.  did  not  make  the  libel,  after  which  they  find  that 
ptgnant.  which  amounts  to  the  making,  that  will  be  repugnant,  and  lloall 
be  rejeded,  for  all  that  is  inconfiflent  with  wjiat  they  have  found 
before.  Hetley  4..  Mcora^T^i.  Dier -^ji.  Judgment  for  the  King. 
And  Beare  was  fined  500  marks,  and  ordered  to  appear  at  the  af- 
fizes  at  Exeter  with  a  paper  denoting  his  offenfe.  But  the  lafl  day 
of  the  term  his  fine  was  remitted  to  100  marks. 
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Clayton  "■^a'f.  Kinafton; 
Intr.  Trm.  lo  Will.  3.      B.  R.     Rot.  246. 

CLayton  executor  of  Clayton  executor  of  WinterJ}:all  brought  S.  C.  12  Mnd. 
covenant  againfl:  Kinafton  ;  in  which  the  plaintiff  declared  upon  ^_^'-  -  ^^'■"• 
articles  of  agreement  made  the  firft  of  M<n'  1676,  between  AV///- D.feaf, nee. 
greis),  Kijiajlon,  and  others,  of  the  firft  part,  and  Winterftuill  ol P'fi }'^^- 
the  other  part,  in  which  [inter  alia)  it  was  covenanted,  that  if'^'^''-55- 
Winterjlmll  would  quit  the  company  of  aftors  of  comedies,  and 
give  notice  thereof  in  writing  three  months  before,  or  if  Kmajlon 
and  the  others  Hiould  declare  him  incapable  of  ading  by  note  in 
writing  under  their  hands ;  that  after  three  months  after  fuch  no- 
tice as  aforefaid,  or  fuch  declaration,  Winterjl^all  Oiould  be  allowed 
by  them,  or  others  to  be  added  to  the  company,  55.  per  diem  for 
every  day  of  ading  out  of  the  profits  of  ading ;  and  after  hi;^ 
death  100/.  fhould  be  paid  to  his  executors  within  three  months; 
and  if  JViiiterJlMll  fliould  die  before  fuch  notice,  &c.  then  his  exe- 
cutors Hiould  have  100/.  within  fix  months  after  his  death  ;  pro- 
vided that  fuch  notice  Hiould  not  be  given,  but  in  an  ading  week, 
and  the  three  months  to  be  compleat  by  ading  weeks ;  and  the 
plaintiff  affigns  for  breach,  that  Wintcrjleall  died  the  feventh  of 
'June  1679,  and  the  100/.  were  not  paid  within  the  fix  months, 
nor  at  any  time  after.  The  defendant  pleads,  that  at  the  fame 
time  there  was  another  deed  executed  between  Kiiligrew  and  IVin- 
tcr/loall  oi  the  firft  part  and  Kinafton  of  the  fecond  part,  with  the 
fame  agreement  as  in  the  other  deed,  and  moreover,  that  after  fuch 
notice  given  by  Kinafton,  &c.  as  aforefaid,  Kinafton  fiiould  be  dil- 
charged  from  all  debts,  &c.  and  fliould  be  indemnified  -rom  all 
iigreements  or  fecuritics  at  any  time  before  made  or  thereafter  to  be 
made  for  the  ufe  of  the  company ;  and  the  defendant  avers,  that 
he  gave  notice,  and  that  three  months  elapfcd  before  the  death  of 
the  plaintiff's  teftator,  viz.  f'Fintcr/J.vll,  by  which  he  became  dif- 
charged,  &c.  and  he  pleads  this  by  way  of  defeafance  to  Winter- 
JhaU\  deed.  The  plaintiff  dt.murs.  And  the  principal  queftion 
was,  whether  this  fecond  deed  could  be  a  defeafance  of  the  firfl:. 
And  it  was  argued  for  the  plaintiff  by  Mr.  Mcuntaguc,  that  it 
could  not ;  and  by  Sir  Bartholonieii'  Skiver  aiid  Mr.  No'tbey  for 
the  defendant,  that  it  might,  for  avoiding  circuity  of  adion.  For 
the  defendant  Kinafton  being  difcharged  by  his  notice  given,  &'c. 
might  have  covenant  againft  the  executors  of  IFinterJljall  upon  the 
covenant  that  he  fliould  be  indemnified,  cff.  and  the  qiumtnni  of 
the  damages  would  be  that  which  the  executors  have  recovered 
againff  him  in  this  adion;  and  where  the  plaintiff  fliall  not  recover 
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Circuityofac- Ignore  againft  the  defendant,  than  the  defendant  upon  his  covenant 
tion  avoided,  ggainft  the  plahitifF;  there  the  law  will  conftrue  fuch  covenant  to 
amount  to  a  defcafance.     And  therefore  where  the  leffor  covenants 
to  repair  the  houfe  demifed  ;   the  leflee  in  defuilt  of  the  leffor  may 
repair,  and  in  debt  for  the  rent,  upon  ;;//  t^ehet  pleaded,  he  may 
Evidence       give  in  evidence  what  he  has  expended  in  reparations.     3  Cro.  222. 
uf  on  nil  debet  j  i^gQ^j^  pi   ^20.     (But  Holt   chief  juftice  fliid    that   he    doubted 
d'cb^t  for 'rent,  that,  unlefs  it  were  part  of  the  covenant,    that  the  tenant  fhould 
dedudl.)     And  upon  the  fame    reafon,  Co.  Lit.  265.  the  cafe  of 
rebutter  upon  warranty  is  adjudged.     And  the  difference  is,  where 
fo  much  fliall  be  recovered  upon  the  plaintiff's  covenant,  as  he  re- 
covers againfl  the  defendant ;   and  where  but  part  of  it.     And  this 
is  an  anfwer  to  the  cafes  in  i  AndcrJ.  307.  and  Mocr  pi.  80.     And 
that  difference  is  taken  there  as  the  foundation  of  thofe  refolutions. 
And  one  deed  may  be  defeafanced  by  another  deed  executed  at  the 
Shower  46.    fame  time.    2  Saimd.  47,  48.    Co.  Lit.  207.    3  Cro.  125.    21  Hen. 
7.  23.      I  Roll.  ylbr.  590.     And  it  has  been  adjudged  in  this  court, 
Mich.    3  Will.  (3  Mar.  Mr.  Trin.  3   M//.   &  Mar.    Rot.   394. 
CammtU  v.    ScarvHl  or  Cammell  v.  Edwards,  that  a  covenant  not  to  fue  a  bond 
Edwaids.       yj\\\  amount  to  a  defeafance.     See  3  Cro.  352.     Noy  5.     Moor  811. 
Releafe.        ^^^  jq  j.j-,]g   point  Holt  chief  juftice  this  term  delivered  the  opi- 
nion of  the  court,  that  the  fecond  deed  could  not  be  conftrued  to 
See  2  Ventr.  be  a  defeafance  in  this  cafe  ;  becaufe  the  two  deeds,  being  made  at 
217.  Ga\vden(-}^e  f^fne  time,  fhall   not  be  conftrued  to  deflroy  themfelves  j  but 
V.  Draper.      .£  j^juajlon  for  defifting  to  aft  ib.ould    be  difcharged  of  his  cove- 
nant, the  fecurity  oi  WinterJJmll  would  be  much  diminiflied,  if  it 
were  not  totally  deftroyed,  for  the  joint  remedy   is  altogether  de- 
ffroyed,  and  perhaps  the  feveral  remedy  alfo ;  for  where  two  are 
Releafe  to  one  jointly  and  feverally  bound  in  a  bond,  a  releafe  to  the  one  difcharges 
obligor  or  CO- jj^g  Other.     But  he  faid,  that  he  would  not  give  any  opinion,  how 
Ro.^Abr.412.  the  law  would  be  in  fuch  cafe  in  cafe  of  a  covenant ;    but  that  the 
(G.  a.)  pi.  5.  joint    remedy   is   deflroyed,    is  without  doubt.     And   certainly   it 
y     P    r  <r   <-"0^^*^  never  be  the  intent  of  the  parties,  that  the  deed  fhould  be 
p.  124.     °    void  as  foon  as  it  was  made.     But  \i  A.  be  bound  to  B.  and  then 
Lit.Rep.igi.  J5_  i-eciting  the  bond,  covenants  to  fave  him  harmlefs  abfolutely, 
Hob  ^\o.^'  '^^  upon  a  contingency  ;    this  amounts  to  an  abfolute  defeafance  in 
J^io.  S55.      the  one  cafe,  and  in  the  other  cafe  after  the  contingency  liappens. 
And  it  is  fo,  for  avoiding  circuity  of  action.     But  here  there  is  no 
relation   between  the  deeds  ;    and  the  words  of  the  covenant  are, 
to  be  difcharged  and  faved  liarmlefs  from   agreement?,  ^c.  before 
made,  or  herereaftcr  to  be  made ;  but  no  mention  is  made  of  the 
fecurity  at  the  fime  time  given.     Befides,  that  the  intent  of  the  par- 
ties was,  that  they  fliou'd  be  mutual  fccurities  the  one  to  the  other, 
and  therefore   the  one  deed  cannot  be  a  defeafance  of  the  other. 
Mr.  Northey  took  exception  to  the  declaration,  becaufe  when  the 
plaintiff  comes  to  the  deed,   he  fays  only,  between  Ki/ligrcia  and 

2  Edii-ard 
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Edward  Kijiafton  and  others  of  the  one  part,    and  Winterfiall  of 
the  other  part,  without  faying  pvaedi6liim;  fo  that  it  does  not  ^^^-Vra^dia. 
pear,  that  it  is  the  fame  party  againft  whom  the  adion  is  brought.  ^^'^""■'S> 
And  he  took  a  diftincfliun,  wliere  the  omiflion  is  in  the  charging 
part,  as  here  (for  if  the  defendant  was   not  a  party  to  the  deed, 

.then  there  is  nothing  for  a  foundation  of  the  aclion)  and  where 
the  defendant  is  once  well  charged,  and  afterwards  fuch  an  omif- 
fion  follows,  there  it  may  be  well  enough.  See  Telv.  103.  3  Cro, 
913.  But  to  this  exception  Wright  King's  ferjeant  anfwered,  that 
Edward  Kinajlon  in  the  deed  muft  be  intended  the  defendant,  and 
the  omiflion  of  praedidum  has  been  over-ruled  in  many  cafes. 
8  Co.   S7-  ^-      Bridgm.   99.      Dier  70.      Hardr.   178.     And   all 

•the  court  was  of  opinion,  that  it  w^s  well  enough,  becaufe  it  ap- 
peared fufficiently  to  be  the  fame  perfon.     Another  exception  was 
taken  to  the  plea,  becaufe  it  is   not  averred,  that  notice  was  given  Averment." 
in  an  ading  week  according  to  the  covenant;    fo  that  for  all  that 
appeared,    the  defendant  was  flill  of  the  company.     But  to  this 

"Mr.  Northey  anfwered,  that  fince  they  came  by  way  of  provifo,  it 
ought  to  be  fl:iewn  on  the  other  fide,  if  they  would  take  advan-. 
tage  of  it;  for  the  pleader  has  no  need  to  fhew  more,  than  that 
which  makes  for  his  advantage.  5  Co.  78.  b.  3  Cro.  405.  7  Co. 
]  o.  A  difference  between  a  condition  precedent  and  fubfequent ; 
in  the  latter  cafe  one  has  no  need  to  aver  performance,  cojitra  in 
the  former.  Pcph.  28.  So  in  pleading  of  ftatutes  the  pleader  fhall 
plead  only  the  enading  part ;  and  if  there  is  a  provifo,  which  is 
for  the  advantage  of  the  other  party,  he  ought  to  Hiew  it.  Plowd. 
376.  a.  I  Lcofi.  pi.  202.  But  the  whole  court  held  the  plea  in- 
curable for  this  defecl.  For  where  the  frcvij'o  is  by  way  of  de- 
feafance,  it  ought  to  be  pleaded  by  him  that  takes  advantage  of  it ; 
but  here  this  alters  the  tenor  of  the  covenrnt  by  tying  it  to  an- 
other notice  than  the  general  words  of  the  covenant  would  require ; 
and  therefore  it  is  part  of  the  covenant  itfelf.  Judgment  for  the 
plaintiff. 

Hyleing  vej-f.  Haflings.     Ante  389. 

r  TOLT" chief  juftice  reported  in  the  King's  Bench,  that  he  had  S- C.  Coir.yM 
'  -*    put  this  cafe  to  all  the  judges  of  England  (except  Lechniere)  Conditional 
affembled  at  Serjeants  inn-,    and  that  they  were  all  of  opinion,  that  promiie  will 
this  conditional   promife  had  brought  the  cafe  out  of  the  ftatute  of  ^^'^'^^  ^''^  ^^' 
limitations,   and  that  a  general  itidebitatus  afjinnpfit  might  be  vvell,atJons. 
maintained,  becaufe  the  defendant  has   waived  the  benefit  of  the 
ftatute.     And  it  is  as  ftrong  as  an  exprefs  promife,  after  the  condi- 
tion is  performed,  w'z.  the  proof  of  the  debt,  which  ought  to  be 
done  in  evidence  upon  the  indcbitatm  affump/ity     2.  It  was  moved, 

5  P  whether 
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Bare  acknow-  vvhether  the  acknowledgment  of  a  debt  within  the  fix  years  would 
e  gmen  .  jij-nQ^mt  to  a  new  promife,  to  bring  it  back  out  of  the  ftatute ; 
and  they  all  were  of  opinion,  that  it  would  not,  but  that  it  was 
evidence  of  a  promife.  And  Rokeby  juftice  compared  it  to  the  cafe 
of  trover  and  converfion,  where  a  demand  and  denial  is  held  to  be 
evidence  of  a  converfion,  but  not  a  converfion.  Judgment  for  the 
plaintlif. 

Ward  verf.  Everet. 
Intr.  Hil.  J  JFilL  3.     B.  R.     Rot.  718. 

S.  C.  5  Mod.T^Eplevin.     The  defendant  avows  as  bailiff  to  Caruia  and  VJi- 
Sal'kvwa       -■^  zabdh  Cromwell,    for   that,    that  Sir  Robert  Carr  was  feifcd 
Carth.  340.    in  fee  of  the  place  where,  ^c.    and  being  fo  feifed,  granted  one 
^'°'m  1^'°     annuity    or  annual   rent    of  100/.    to   Carina,    Elizabeth,    Afir.c, 
'  Ma}-y,  and  Hcfter  Cromivell  for  their  lives  and  the  life  of  the  fur- 
vivor,  to  be  equally  divided  among  them,  viz.  20  /.    for  each  of 
them    during   their   lives,  and   after  that  the  firft  of  them   Hiould 
die,  that  her  part  fliould'  be  divided  equally  among  the  furvivnrs ; 
and  then  folibws    the  fame    limitation,    if  the  fecond   and   third 
fhould  die ;  but  when  the  deed  comes  to  the  two  laft,  there  is  no 
limitation  of  furvivorOnp  between  them  ;    that  Carina  and  Eliza- 
beth were  the   two  furvivors ;    and  for   rent  arrear,    as  bailiff  to 
them,    the  defendant   avows,    &c.      The    plaintiff   in  bar   of  the 
avowry   pleads,  that  by  an  adl  of  parliament  all  conveyances  made 
by  Sir  Robert  Carr  before  April  1630  were  made  void;    and  that 
this  conveyance  was  fuch,  &c.     Upon  iffue  joined   upon  this  plea 
in  bar,    and  trial  at  bar,  the  verdid:  was  for  the  avowant.     And 
ferjeant  Pemberto7i  about  three  years    before  this   time  moved    in 
arrell  of  judgment,    that  the  avowry  was    ill ;    becaufe    by    the 
Tenants  in      grant   the    grantees  were   tenants   in   common   of  this  rent,    and 


common  can 


therefore  they  could  not  join  in  avowry,  but  ought  to  avow  fe- 
nce jomm  a-  _  .-'     ,.  ^  A     J  1  •  •         1 
vowry.          veraliy.     L,itt.  jecl.  317.      And   upon    this  exception    the    matter 

was  referred,    and  lay  dormant  for  three  years  and  more.     And 

now  this  term  Mr.  Mountague  argued  for  the  avowant,  that  this 

Avas   a  jointenancy.     For    it  is  a   grant    of  an  annuity  of   100/. 

to  five,  which   is  joint  by  operation   of  law ;    and  the  claufc,  to 

be  equally  divided,  will  not  make  it  a  tenancy  in   common  in  a 

See  3  Cro.     ^^tA,  otherwife  in   a  will.     2    Roll.  Abr.  go.     Sti.  211.     See  Co. 

Li.   180.  b.     Cro,  Car.  74.     Dier   361.      3  Cra.  25.      l   Saund. 

282. 

Per  Holt  chief  juftice.     This  feems  to  be  a  ftrong  cafe  of  a  joio- 

tenancy:    For  when  Sir  Robert  Carr  has  granted  an  annuity  to  five, 

4  the 
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the  words,  equally  to  be  divided,  will  not  make  a  tenancy  in  com-  Equally  to  be 

',      ^        •',,,..       .  r  I  •  •  11  divided,  ma 

mon  in  a  deed;  and  the  limitation   ot  20/.  apiece  is  only  by  way  ^gej^ 
of  diftribution,  not  fevering  the  grant.     And  this  is  like  the  cafe  of 
Kni'^ht,  5  Co.  55.  where  it  is  held,  that  the  rent  ifTued  out  of  the 
whole,  and  the  [viz.  los.  for  the  one,  £rr,]  was  only  an  indica- "-''-^^p'*- 
tion  of  the  feveral  values  and  rates  of  the  lands  dcmifcd.     For  when°'''°'*' 
the  grantor  has  granted  one  rent,  it  is  repugnant  to  the  words  of  the 
grant  to  make  it  feveral  grants  of  feveral  rents.     As  if  ^.  fliould 
grant  two  acres  to  B.  and  C.  viz.  the  one  to  B.  and  the  other  to  C. 
the  [viz.]  is  repugnant.     See  Hoi^.  172.     And  Ho/t  faid,  that  this 
cafe  cannot  be  diftinguiHied  from  the  cafe  in  Co.  Li.  169.  i?.  where 
one  coparcener  grants  a  rent  of  20;.  for  equality  of  partition  to  the 
other  two,  vis.  ten  flnllings  to  the  one,  and  ten  (hillings  to  tiae 
other  J  they  have  but  one  rent,  and  the  [viz.]  is  only  explanatory. 
Then  the  limitation  of  20/.  cannot  make  a  tenancy  in  common 
here,  for  tenant  in  common  ought  to  avow  cie  qidtita  parte  centum 
libranim,  and  not  for  20/.      Judgment  for  the  defendant  by  the 
whole  court.     See  Dier  308,  9.  Winter'^  cafe. 

Coxeter  vei'f.  PaiTons. 

DR.  Parjom  libelled  in  the  fplritual  court  agalnft  Cox^^^-r,   forS.c.  2  Salk. 
having;  faid  of  him,  that  Parfom  had  no  fenfe,  was  a  dunce  ^9-; 

O  1  11  11-1  1JI  ,.b.  V-.   I  2lvlOU. 

and  a  blockhead,  and  he  wondered  that  the  biihop  would  lay  his  ^j^. 
hands  upon  fuch  a  fellow,  and  that  he  defcrved  to  have  his  gown  ^"te  212, 
pulled  over  his  ears.     Upon  a  rule  to  fhew  caufe  why  a  prohibition  ^^"^^^  ^^^^ 
fliould  not  be  granted,  Sir  Barthokviciv  Sbovirr  cited   2  Rcii.  Abr.  of  a  prfon.*" 
295,  7.     Prohibition  denied  to  a  fuit  for  calling  a  parfon  knave. 
2.  That  by  the  13  Eliz.  cap.    12.  he  is  liable  to  be  deprived   for 
being  unlearned.     To  the  firft,  i/f// chief  juftice  faid,  that  a  con- 
fultation  was  denied  in  this  court,    in  a  cafe  where  a  prohibition 
was  granted  to  a  fuit  for  calling  a  parfon   knave,  upon  demurrer 
to  the  declaration  upon  the  prohibition,  between  Nelfon  and  Haiv-  Nelfon  v. 
kins,  Mich.  8.  and  Hill.  8  Will.  ^3.  B.  R.     For  it  imports  nothing  ";|"^'^'„"b.r. 
of  fpiritual  defamation  ;    for  a  parfon  may   be  a  knave  or  a  block-  ,^.,. 
head,  as  well  as  another  man  ;  and  nn  punifliment  is  inflidled  upon  Holt  593. 
parfons  in  the  fpiritual  court,  for  being  ignorant  or  knavifh.     And 
he  cited  a  cafe  in  this  court  between  Bill  and  FielJ,  where  yi.  fpeak-  Bill  v.  FieM, 
ing  to  B.  of  C.  (who  was  abfent,  and  was  gone  to  be  made  a  ju-  ■  ^"-  5'- 
flice  of  peace)  faid,  C.  will  make  fuch  a  juftice  as  Major  Bill,  who 
is  a  fool,  and  an  afs,  and  a  blockhead,   and  a  buffle-headcd  juftice  ; 
in  an  adtion  brought  by  Bill  for  fpeaking  thefe  words,  after  verdidt 
for  the  plaintiff,  upon  not  guilty  pleaded,  judgment  was  arrefted. 
And  as  to  the   fccond,  Holt  faid,  if  that  was  as  Sir  Bartholomew 
Shower  urged,  then  it  was  a  temporal  damage ;    and  for  that  he  Temporal 

fliallioTs. 
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fliall  have  an  action,  and  cannot  fue  in  the  fpiritual  court.    Prohi- 
.bition  was  granted. 


a 


S.  C 
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Rex  verf.  Fell. 

:.  1  saik.  UELL  keeper  oi  NcR'gate  was  indidled  for  the  efcape  o?  Birkin- 
,  287.      *     head,   who  was  committed  for  high  treafon  in  confpiring  the 
5  Mo  .  414-  (Jeath  of  the  King.     Upon  not  guilty  pleaded,  verdicfl  for  the  King, 
cainft  a  gaoler  And  now  Sir  Barthc/omew  Shower  and  Mr.  Nor  they  moved  in  arreft 
for  an  efcape.  of  judgment,  that  it  was  faid  only  that  Fell  futfered  Berkijihead  to 
5  Cro.  894.  ef^.,pe^  being  in  his  cuftody  oneratwn  pro  alta  proditione,  &c.  and 
I  Ro.  Abr.     does  not  fliew,  that  he  was  committed  for  high  treafon  to  the  cu- 
806,  8og.      ftody  of  the  defendant.     And  for  this  exception  judgment  was  ar- 
1)^66  ^°"     r^ft^d.     For  per  Holt  chief  juftice,  if  a  man  be  in  cuftody  of  Fell 
i5Cro.  Jac.  for  a  trcfpafs,  and  another  perfon   goes  before  a  juftice  of  peace, 
58S.  pi.  u.   2p(j   fwears  high  treafon  againll:  him,  he  will  be  in  cuftody  ox  Felly 
and  alio  charged  with  high  treafon  ;  but  yet  fince  he  was  not  com- 
mitted to  Fell  for  high  treafon,  Fell  ftiall  not  anfvver  for  his  efcape, 
as  the  efcape  of  a  man  committed  for  high  treafon.     The  precedents 
are,  cujus  ex  caufa  commijjus  fuit.     And  in  the  cafe  for  the  efcape 
Error  in  the    of  the  lord  Grt^  the  mittimus  was  fet  out;  and  though  error  in  the 
commitment    commitment  will  not  excufe  the  gaoler  (as  if  a  man  be  committed 
The  gao^e^r  for  fo^  high  trcafon,  there  to  continue  until  farther  order)  if  he  permits 
an  efcape.      the  man  committed  to  efcape,  yet  the  gaoler  fliall  never  be  charged 
for  the  efcape  of  the  man,  as  committed  for  an  offenfe,  for  which 
he  never  was  committed  to  him.     And  he  reprehended  the  King's 
council,    for  not  following    the  ancient   precedents.     Another  ex- 
ception was,  that  it  was  faid,  Berkinhead  was  committed  prifonae 
de  Newgate  fub  ciijlodia  'vicccom.  fo  that  it  did  not  appear  that  he 
was  committed  to  the  cuftody  of  Fell ;  and  alfo  to  fay,  that  he  was 
committed  prijonae^  &c.  was  infenfible,  becaufe  a  man  cannot  be 
committed  to  a  place,  but  to  a  perfon,  &c.     To  the  firfl  point  they 
■  Gaoler  liable  held,  that  this  was  Well  enough.     For  if  Berkinhead  wds  commit- 
to  efcape,       ted  to  the  fherifF,  and  the  gaoler  permits  him  to  efcape,  the  gaoler 
commitle^nt   ^^  liable;  for  the  prifoner  is  in  the  cuftody  of  both.     And  though 
was  to  the      fome  fcruple  has  been   made,  whether  the  fheriffbe  in  fuch  cafe 
fheriff.  chargeable  [See  Hale  P.  C.  114.    The  flierifF  ftiall  not  be  charged 

Thefhenff  •     ^     n        '"  •       ,  .      ^    .       vc  \-     t         1.         i.    u       •     i-   1  1     . 

puniiliable  cnmuially,  VIZ.  to  extend  to  life  or  limb  ;  though  he  is  liable  to 
criminally  for  payment  of  damages  in  efcape  for  civil  caufe]  without  doubt  he  is. 
f 'thf "Ser'!  ^^°''  ^y  H.  Edw.  3.  cap.  10.  the  ftaerifF  ought  to  put  in  fuch  a 
gaoler,  as  for  whom  he  will  be  anfwerable;  and  19  Hen.  7.  cap.  10. 
which  reftores  the  gaols  to  the  fheriff,  fays,  that  in  all  cafes  where 
the  gaol  belongs  to  the  fherift",  he  fliall  be  chargeable  for  efcapes. 
And  Holt  faid,  that  he  made  mention  of  it  for  the  good  of  ftieriffs, 
and  not  to  caufe  examination  of  what  is  pafl:.     And  as  to  the  fecond 

part. 
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point.  Holt  chief  juftice  faid,  that   it  was  according  to  the  prece- 
dents ;  for  commitments  prifonae  ct  turri  hondon  are  frequent,  and  Commiiment 
fuch  commitment  is  a  good  commitment  to  the  lieutenant  of  the '°  '^^  ?"■''"" 
'Toix>er.     3 .  A  third  exception  was,  that  it  did  not  appear  (admit- 
tin<^  Berkinhedd  to  have  been  committed  to  the  prifon  for  high 
treafon)  that  he  was  under  fuch  commitment  at  the  time  of  the 
efcape ;  for  it  may  be  he  was  pardoned,  Gfc     But  this  was  over- 
ruled;  hr  Holt  chief  juftice  held,  that  that  ought  to  come  of  the  Prifon  cr  par - 
other  fide.     And  if  a  man  was  pardoned,  yet  the  flieriff  ought  not''«'«'^*-'"P"' 
to  take  notice  of  it,  until  his  pardon  was  allowed  in  the  King's 
Bench    or  fome  other  court ;  for  the  (licriff  cannot  allow  the  King's 
pardon  ;  and  it  is  criminal  in  him  to  permit  a  prifoner  to  efcape, 
before  fuch  allowance  had. 

Rex  V.  inhabitantes  de  Rlilip.      Ante  394. 

THIS  cafe  being  now  debated,  Holt  chief  juftice  and  Gould  iSiik.iqz: 
juftice  were  of  opinion,   that  R/JIip  was  concluded.     And  ^,  ' 

Gould  juftice  faid,  that  Harrow  being  firft  pofleffed  of  Edlin,  and 
removing  him  to  Ri^ip  as  the  place  of  his  laft  legal  fettlement, 
from  which  order  Rijlip  appealed,  and  the  order  was  confirmed  upon 
that  appeal,  Rijlip  is  concluded  from  contefting  that  it  was  the 
place  of  his  laft  legal  fettlement ;  becaufe  Rijlip  upon  the  appeal 
had  the  advantage  of  that  matter ;  for  \i  Rijlip  could  have  (hewn 
that  there  was  another  place,  where  Edliti  v/as  lawfully  laft  fettled, 
Edlin  ought  to  have  been  fent  back  to  Harrciv,  for  then  he  was 
not  well  removed  to  Rijlip,  the  place  which  was  pofTefted  of  him 
being  obliged  to  maintain  him,  until  they  can  find  where  he  was 
laft  legally  fettled.  Rokeby  juftice  was  of  opinion,  that  the  appeal 
to  the  feftions  was  not  final  in  any  cafe,  but  it  might  be  removed 
into  the  King's  Bench,  and  examined  there  upon  the  merits.  Turton 
iuftice  was  of  opinion,  that  Rijlip  ftiould  be  concluded  againft 
Harrow,  but  not  againft  Herid^n,  becaufe  Hcndon  was  not  party 
to  the  fuit.  The  court  being  divided,  it  was  adjourned  till  the 
next  term.' 

Ethericke  vcrf.  Cooper. 

pE  R  Holt  chief  juftice,  if  the  (hcrifF  takes  infufficlent  bail,  hes.C.  i  Salk. 
'•     is  liable  to  an  a<ltion,  as  well  as  to  amercements.  S9-    , 

6  Mod.  122. 


Sheriff  take* 

infufiicient 

bail. 


5Q_  Rex 
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Rex  V.  inhabitantes  parochiae  Boughton  in  Kent. 


Rafe.torelm-  AJlate  was  made  "by  a  conftable,  (^c.  upon  feveral  pariHies,  to 
burfeacon-  '/^  reimburfe  himfelf  his  charges  in  conveyance  of  fturdy  beg- 
Foley'sPoor  gars,  &c.  according  to  14  Car.  2.  cap.  12.  par  18.  which  was 
Laws  II,  32- confirmed  at  the  feflions.     And  it  being  removed   by  certiorari^ 

a  motion  was  made  that  it  might  be  quaflied.      i.  Becaufe  two  ju- 

flices  are  direfTted  by  the  ftatute  to  confirm  it,  and  not  the  feffions. 
Where  no  But  per  Holt  chief  juftice,  where  authority  is  given  to  two  juftices 
appeal  to  the  ^f  pg^^e  to  do  any  a6l,  the  felTions  may  do  it  in  all  cafes,  except 
may  do  that'  where  appeal  is  direded  to  the  feflions.  2.  Becaufe  the  conftable 
which  twoju-  has  power  only  to  charge  his  own  parifli,  as  conftable  of  which  he 
flicesmaydo.  j^  ^^^  ^^  jj^jg  expcnfc.  And  for  this  exception  it  v/as  quaftied. 
La^w^c.  45.  f.  And  Holt  chief  juftice  took  a  difference  ;  where  feveral  pariflies  are 
io.  in  one  and  the  fame  town,  fuch  an  order  may  be  good.     [  See  the 

ftatute,  which  fiys,  pariflies.]     But  that  not  being  alleged  here,  it 

cannot  be  intended. 

Rex  verf.  the  mayor  and  aldermen  of  Hertford. 

S.  c.  1  Salk.  AFTER  feveral  motions  and  debates  at  the  bar,  leave  was  given 
55. 374. 376-  j~^  by  the  court  to  file  an  information  in  nature  of  a  quo  war- 
i  Sid.  86°^'  ranto^  in  the  name  of  Sir  Samuel  AJlrey,  againft  the  mayor  and 
Stat.  4,  5  W.  aldermen  of  i?£7Y/(?r^,  to  know  by  what  warrant  they  admit  per- 
,&M.  c.  18.  ^^j^g^   ^^,j^^  j^   ^^^   refide  within  the  borough,   to  the  freedom  of 

the  corporation.  And  Holt  chief  juftice  faid,  that  if  the  defen- 
judgmentin  dants  were  found  guilty,  they  fliould  be  fined.  And  the  difference 
quonxarranto.  ^f  jj^g  judgments  in  this  cafe  and  in  the  writ  o^  quo  ivc.rranto  is,  that 

in  the  latter  cafe  the  judgment  is  to  feife  the  franchife  into  the  King's 
Procefs  in  an  hands,  but  in  the  other  cafe  only  an  oujlcr  of  the  particular  franchife. 
information  in  fhat  the  firft  procefs  in  this  cafe  is  fubpoena,  and  afterwards  dif- 
TuoZ°ra>,to.  tringas ;  and  it  being  in  a  foreign  county,  there  ought  to  be  fifteen 

days  between  the  tcjle  and  return. 

Covenant  fer-  Inhabitants  of  South  Moulton  in  Suffolk. 

vant,  who 
ferves  half  a 

year,  and  then    A  ]sj  ordcf  was  made  to  removc  a  woman  from  B.  to  C.     And 

Tscff  ^Ca      •^^  upon  appeal  the  matter  was  fet  out  at  large.     And  it  appeared, 

1750.  Edit,    that  flie  was  a  covenant  fervant  firft  for  half  a  year,   which  time 

»z'>  5-  5''  flie  ferved;  and  then  for  another  year,    and  ferved  half  of  that. 

gg^',8, ',!^'  And  the  queftion  was,  whether  this  was  a  fervice  for  a  year  within 

2Seir.Ca  III, the  new  ftatute.?  And  Rokeby,  Turton,  and  GcuU,  juftices,    (al?- 

1 14,' 17,119,  r,fj^^ 

I24.,i25,i63,  -' 

183. 
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fente  Holt  chief  juftice)  held  that  it  was ;  i.  Bccaufe  the  ftatute 
defigned  only,  that  the  party  Chould  fcrve  a  year.  2.  They  held, 
that  it  was  not  neceflary,  that  there  (hould  be  an  order  made  at  the 
tfeflions  upon  appeal.     Mr.  Jacob, 

Coot  i^erf.  Linch. 

Judgment   was   given  for  the  plaintiff  in  the  King's  Bench  in  S.C.  izMod. 
Ireland,    and  cofts   were   taxed.       And    afterwards   error   was  ^JJ^    ^^ 
'brought   in  the  King's  Bench  here,    and  the  judgment  affirmed,  g.c' ,' Saik. 
and  the  cofts  taxed.     And  afterwards  error  was  brought  in  parlia-  321. 
ment   here,    and  judgment  affirmed.     Upon  which  a  capias  was  1^^°^'^^^^' 
fued  here  againft    the    defendant  for    all    the   cofts    given    here.  3  Danv.  Ab. 
And  after  motion  and  confideration  by  the  court,  the  execution  278.  p.  3. 
■was  fet  afide.     For  by  Holt,  it  cannot  be  good ;  for  in  this  cafe  ^\^^  '"^l[ 
a    man   cannot  have  a  capias    into  any  county  of  England,    be-  ^^^j^^  does 
caufe  the  caufe  of  adlion   arifes  in  Ireland,   and  there    the  venue  not  lie  for 
is  laid.     And  therefore  the  original  capias  ought  to  iffue  in  Ireland,  "^^^^^^^^f. 
But  no  capias  can  ifllie  out  of  the  King's  Bench   in  Ireland,  and  firmance  ofa 
therefore  they   can   have  here,    neither    original  capias,  nor   tejla-i'^'^i^^^^  Z^- 
turn  capias,  becaufe  one  cannot  have  an  original.     But  the  method''*"'"  " " 
is,    to    iffue  a  writ,  reciting   all   the  proceedings  here,  diredted  to 
the  chief  juftice  of  the  King's  Bench  in  Ireland,  and   the  execu- 
tion ftiall  be  fued  there  of  the   whole.     For  though  the  judgment 
is  affirmed  here,    yet  the  law  fuppofes  the    parties  comm.orant  in 
Ireland,     For  the  cofts  are  but  acceffory  to  the  judgment.     And 
fuch  writ  or   mandate  determines   the  writ  of  error,   and  reftores 
the  caufe   in   Ireland.     And  per  Holt  chief  juftice,    it  is  the  very  Record  «- 
record,   which  comes  here  out  of  Ireland,  and  not  the  tranfcript '"°^='** 
of  it.     And    it    is    no  objedion,    that  it  rtiould  be  the  tranfcript 
for  fear  of    the  peril   of  the    fea ;    for   one    might   objedt   in  the 
fame  manner,    that   upon  error  in  the  Common   Pleas  the   tran- 
fcript only  is  removed    hither,     for  fear  it   fnould    be    burnt  or 
loft,    before   it  comes  into  the  King's  Bench.     But  in  fiift  when 
the  record  in  both  cafes  arrives  here,   then   it  is  the  true  record, 
and  not  before  ;    and  that  which  is  in  Ireland,   or  the  Comffion 
Picas,  ccafcs  to  be  the  record. 

VoSksr 'verf.  Hcxam. 

Conufarce  of 

WRight  King's  ferjeant  came  into  the  King's  Bench,  and   de-  ^^^^^^^^'^^op 
'^''^    manded  conufance  for  the  bilhop  oi  Ely  ifl  an  action  of  trel-of£/y. 
pafs   quare  claufiim  /regit,   which   was  removed  into  the  King's /'c/?.  475. 

Bench  'l^l^'^-'^i^- 

3Slk.  -9,80. 
10  Mod.  128. 
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3  Leon.  149.  Bench  by  certiorari,  and  bail  was  put  it.      And  firfl  the  warrant 
c.'b  icS-      °^  attorne}^  under  the  feal  of  the  bifhop,  was  read  in  Latin,  then 
Mic.  14  Geo.  the  record  as  it  was,  viz.  trefpafs,  lie.  and  then  the  record   pro- 
ify  ^;  ^-        cceded,    ct  modo  ad   hunc  diem  venit  SimoJi  epifcopus  Elienfn  per 
hern  and  Etty.  j'ohajuicni    Stouc   attomatum  fimni,    et  petit  cogrvtioncin,  &c.  quia 
5  Viner  590.  dicit,   that  the   place    wliere,  &c.    is  within    the   liberty    of  the 
Comb  ^i<)     birtiop  ;  et  qiiod  alias,  Jdlicet,  Mich.    20  Edw.  3.  B.  R.  Rot.  44. 
I  Salk.  183.   in  trefpafs  and   battery,  and  Hill.    21  Edia.  3.  Rot.  21.  B.  R.  in 
zKeb.  4.       trefpafs  quare^  &c.    and    Hil.   ly  &   18  Car.  2.    Rot.  229,    B.  R. 
Grange  V.       ]„   trefpafs  and  ejedment,  and  Micb.   35  Car.  2.  B.  R.  Rot.  151. 
in   trefpafs,  aflault  and  battery,  this  conufance  was  allowed  ;  and 
therefore  he  prays  his  privilege  hal)e?idi  ccgnitionem ;  and  then  the 
&ntry   proceeds,  quaejitum    eft  of  the  plaintiff,  Ji  quid  dicer e  qucat, 
&c.  fuper  quo   allocatur,    (s'c.    and   then  day  is   given    upon   the 
roll  to  the  parties  at  Ely,  &c.    et  diBum  ejl   to  the  bifhop,   qucd 
celeris  juftitia  fiat.      The    two    late   records    were   producjd    in 
court ;  but  becaufe  the  old  records  were  not  produced,   and  be- 
caufe  it  was  the  laft  day  of  the   term,    and   thticfore  unfit  for 
fuch   a   motion,   and   becaufe    Holt   chief  juftice  dor.btrd   of  the 
manner,    it   was   adjourned.     For  Holt  chief  juftice  faid,   ihat  the 
true   method   of  pleading   fliould    be,    to   lay   ufage   immemorial, 
'  and   not   to  rely  upon  it,    but  to  produce   the  allowance  in   the 

King's  Bench  or  in  Eyre.  And  this  is  agreeable  to  the  reafon  of 
the  law ;  for  fince  fuch  privileges  do  not  lie  in  prcfcription,  but 
in  grant,  that  alone  cannot  be  a  title  to  them,  b.;t  becaufe  that 
if  the  charter  was  before  time  of  memory,  &c.  before  the  iirft 
of  Richard  I.  the  faid  charter  could  not  be  pleaded,  therefore  by 
the  flatute  of  quo  ivarranto,  18  Ediv.  i,  one  may  lay  a  ufigc, 
■which  is  an  argument  of  an  ancient  grant  time  whereof,  G'c.  and 
then  fliew  the  allowance.  But  if  no  fuch  ufage  hath  been,  then 
the  prefumption  of  the  law  is  deftroyed,  and  they  muft  fliew 
the  patent,  for  allowances  in  the  King's  Bench  or  in  Eyre  are 
1  Sa!k.  183.  not  pleadable.  See  Fofier  v.  Mitton.  See  Keikv.  189,  190. 
1  Sid.  103.  It  will  be  difficult  to  maintain  this  method  of  plead- 
ing. In  the  cafe  In  17  Gf  18  Car.  2.  Holt  faid,  he  remember- 
ed, that  no  exception  was  taken  to  the  manner  of  the  demand. 
Adjourned.     Mr.  Jacob.     Pojl.  475. 

Between  Coote  and  Graham,  and  Paternofter  and  Graham, 
Pafch.  1728.  Conufance  ivas  prayed  for  the  u?iivcrfity  of  Oxford 
i?i  thefe  caufes,  becaufe  the  defendant  was  a  gentleman  commoner 
of  Magdalen  Hall,  upon  producing  the  chancellor's  certificate,  &c. 
j4nd  a  rule  was  made  to  fiew  caufe.  And  July  2.  Trinity  term 
1728,  the  rule  was,  dif charged.  There  was  no  fuggcfiion,  ncr  entry 
of  the  claim  made  upon  record.     Mr.  Willesyor  the  univerfity. 

A 
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A  Rent-charge  was  granted  to  y.  S.  out  of  lands,  which  were  Money 
demifed  to  fcveral  undertenants.      The   grantee  of  the  rent  J^°^g^^'^J° 
diflrained  upon  them  all  for  one  half  year's  rent  arrear.     The  te-  tender  piead- 
nants  brin^    feveral  replevins.      The  avowant    makes   the    fame«<i- 
avowry  againft  all.     The  plaintiffs  in  bar  of  the  avowry  plead  alg^'"'"'^^^ 
■tender   with  pnfert  in  curia.     And  now  it  was  moved,  that  the 
bringing  in  of  one  fum  fliould  ferve  for  all  the  three  avowries, 
they  being  for  the  famfe  rent  arrear.     And  the  motion  was  grunted, 
.  Ex  relatione  rn'ri  Jacob. 


^  R  Kilary 


430 


Hilary  Term 

lo  Will  3.    C.B.     1698. 

Sir  George  Treby  Chief  Jufiice. 
Sir  Edward  Nevill       "j 
Sir  John  Powell  >  Jujiices. 

Sir  John  Blencowe       J 


Mofley  verf.  Coldwell. 

s.  C.  Lutw.         A        Formedon  in  the  defcender  was  brought  of  two  mefiiages 
L\      «f«      /m       ^"d  of  feveral  parcels  of  land  in  Shelley.     The  tenant 

Nontenure  to       /_jSa  .  .     ^.    .  .  '   .  - 


part,  and  to  /"^k  ^^^^^^  P^^l^  pleaded  nontenure;  quoad  the  relidue  he 
otherpart  en- -*-  -^  pleaded,  that  the  demandant  had  entred,  and  was  feifed 
'^^  ^V^^  ^  thereof;  and  concludes    in  abatement.      The  demandant  demurs. 

mandant,  ,,..,, 

pleaded.  Lutiovcbe  lerjeant  for  the  demandant  argued,  i.  That  the  pleading 
was  repugnant  and  vicious ;  for  the  pleading  of  nontenure  quoad 
parcel  allows  himfelf  to  be  tenant  of  the  refidue ;  and  then  the 
pleading  that  the  demandant  is  feiied  of  the  refidue  is  repugnant; 
for  if  that  be  true,  he  is  tenant  of  no  part,  and  therefore  he  Ihould 
have  pleaded  nontenure  of  the  whole.  2.  The  pleading  that  the 
demandant  has  entred  is  not  good,  bccaufe  it  does  not  fliew,  v/hen 
he  entred,  before  the  writ  brought,  or  after  it  pending  the  adtion. 
If  it  was  before  the  writ  brought,  it  is  not  good ;  becaufe  he  had 
not  right  to  enter,  where  the  tenant  might  have  entred  upon  him 
again,  and  then  his  aftion  would   be  revived.     26  HcJi.  8.    \.  a. 

5  Hen.  7.  7-   If  it  was  after  the  writ  fued,  then  it  will  abate  the   writ.     Bro. 

I  f  H  %  V.^  ^^'^^fi  ^  •  ^^"<?  5  ^'^'^"'  '^*  ^  ^  ^'  ^  ^  7-  -^^^  ^^  fliould  have  pleaded 
\\.  puis  darrein  continuarice,  and  the  certain  time  of  entry  ought  to 
be  fliewn.  Girdler  ferjeant  to  the  contrary.  The  plea  is  good, 
and  could  not  be  better.  For  as  to  part  the  tenant  claims  nothing, 
and  as  to  that  he  pleads  generally  nontenure.  As  to  the  other  part 
he  has  title,  and  is  tenant  at  the  time  of  the  pleading,  but  the 
4  demandant 
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demandant  has    entred  upon  him,  upon  whom  he  has  re-entred  ; 
yet  the  demandant  afccr  his  entry  could  not  have  this  adion  of  fcr- 
medon,  though  it  be  entailed,  for  by  his  entry  the  eftate-tail  was 
executed  in  him  ;  and  although  the  tenant  entred  upon  him,  yet 
he  ought  not  to  have  a  formedon,   but  ought  to  bring  his  afTifc, 
-writ  of  entry,  or  ejedment,  &c.     For  this  adlion  fuppofes  a  right 
-defcended  to  him,  of  which  he  hath  never  been  pofTefTed  ;   but  by 
his  entry  he  having  the  poffeffion,  the  re-entry  of  the  tenant  was 
a  tort  to  his  poffeflion,    of  which  he  ought  to  have  brouglit  his 
own  aftion.      And    that  formedon    does   not    he   after   an  entry,  Formedon  in 
Fitzh.  nat.  br.  219.  7  Eckv.  4.  19.  Bro.  for7nedon  47.     And  the  dcfcender doss 
time  of  the  entry  need  not  be  Ihewn,  no  more  than  the  entry  by  ^°[ ''_^  *^'" 
die  heir,  z^c.  after  the  death  of  his  anceftor.     And  if  the  tenant 
had  re-entred,  the  demandant  ihould  have  repliedj   and  fhewn  it, 
for  it  fliall  not  be  intended. 

Pcicell  iufticC;    I.  The  tenant  having   pleaded  nontenure    quoad 
parcel   mufl:  be  taken  to  be  tenant  of  the  refidue,    otherwife   he 
fhould  have  pleaded  nontenure  to  the  whole.     2.  The  tenant  has 
not  pleaded,  when  the  demandant  entred,  nor  is  it  pleaded  puis  /<2  Entry  before 
dan-ein   continiumrc ;    and    therefore  it  mud   be   taken   before    the^'^*  ^*''^"    ... 

•      111^  1      r  1  •  -11  I  1       brought  will 

writ  brought.     But  entry  before  the  writ   will  not  takeaway  the  pot  abate  the 
demandant's  adlion,  efpecially  if  the  tenant  has  re-entred  upon  him,  aftion. 
as  Ihall  be  intended  by  this  plea ;    for  by  the  re-entry  the  atSion 
ihall  be  revived.     But  entry  pending  the  adtion  will  abate  the  writ.  Entry  pending 
and  it  is  a  queftion,  whether  a  re-entry  in  fuch  cafe  would  make  g^lte  tl?e"writ.. 
the  writ  good.     T^reby  chief  juftice,  formedon  in  the  defcender  lies  Formedon, 
only  upon  a  difcontinuance  made   by  the  anceflor,    or  when  the  "hen  it  lies? 
iiTue  is  barred  of  his  entry  (v/hich  was  agreed /rr  curiam)  for  the 
reafonof  a  form.edon  is,  inafmuch  as  the  party  cannot  enter,  but  is 
put  to  that  adtion,  to  recover  his  right ;   for  where  he  may  enter 
he  ought;  and  ought  not  to  fue  a  formedon.     And  therefore  if  the 
demandant's  entry  be  tolled,  which  mui'l;  be   intended  upon  the 
bringing  of  this  adion,   if  he  has  entred  upon   the  tenant  before 
this  adtion  brought,  that  entry  will  not  make  him  feifed  by  vir- 
tue of  tlic  intail ;  but  it  will  be  a  difleifm  to  the  tenant,  and  confe- 
quently  the  tenant's  re-entry  has  revived  the  formedon,  for  he  c;ij>- 
not  have  another  action.     *But  if  the   tenant  had   not  re-entred, 
there  the  dcDiandant  could  not  have  maintained  a  formedon,  being 
feifed  of  the  land,  though  he  be  not  feifed  by  virtue  of  the  eftate- 
tail.     The  tenant  in  this  cafe  muft  be  taken  to  be  tenant  of  that 
part  of  the   land   whereof  he  has  pleaded  the  entry,  (3c.    by  his 
pleading  of  nontenure  to  the  other  parcel.     And  if  the  demandant 
has  entred  upon   him,  it  muft  be  intended  pending   the  wrir,  and  • 

which  ought  to  be  fhewn ;  but  no  time  of  the  entry  being  flievvn, 
the  demandant  could  not  reply  to  it ;  for  he  cotild  not  fav,  that 

he 
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he  has  not  entred  pending  the  writ ;  for  that  is  not  pleaded ;  and 
to  %  that  he  did  not  enter  generally  would  not  be  good  ;  and  he 
. might  have  entred  before  tlie  writ  brought,  and  yet  no  caufe  that 
the  wnt  fliould  abate,  as  appears  by  what  is  faid  before.  Judgment 
<^uoiI  refpcrJeat  ultcriia.     Ex  rehtiGne  vi'ri  Place. 

Iliw^cy  've?'f.  Hey  ward- 
s'.c.  Lutw.    TUdgment  was  given  In  this  cafe  for  the  plaintiff  by  Treby  chief 
^^f '  A         }    iuftice,  Nevill  and  Powell  juftices,  againft  the  opinion  of  Bkn- 
aMod.Vo^'fOicv jullice:    The  cafe  was  thus;  the  plaintiff  declared  as  admini- 
V'   ,.         flratix  to  her  hufband  againft  the  defendant  as  executor  to  Hey- 
'ward  in  indebitatus  ajj'uwpfit.     The  defendant  pleaded  Jion  o([impfit 
infra  fex  aJinos.     The  plaintiff  replies,  that  her  hufband  fued  a  writ 
o(  clanfum  /regit  returnable  in  this  court,  in  which  he  intended  to 
declare  in  cijjumpjlt  for  this  debt  again fl  Hjwflr^ ;    xXitlX.  Heyivard 
died,    and  her  hufband  fued  another  v/rit  againfl:  the  defendant; 
that  then  her  hufband  died,  and  flie  being  adminiflratix  to  her 
:        hufband  fued  this  writ,  ©"r.     The  defendant  demurred.     And  the 
court  gave  their  opinions  in  foiemn  arguments  on  the  bench.     (But 
the  arguments  of  the  three  puifne  juflices  were  not  heard  by  Mr. 
Place.)     Treby  chief  jutlice,    i.   In  this  cafe  this  writ  is  not  main- 
Wnt.by jour- tainable  by  journeys  accounts;    for  a  writ  by  journeys  accoui;ts  is 
neys accounts  niaintalnable  only  by  the  fame  plaintiffs,  or  one  of   them  .•>  le  ff, 
pLly''^""'    who  fued  the  firfl  writ;    but  where  the  plaintiff  dies,  a  wnt  by 
journeys  accounts  cannot  be  brought  by  his  e-  ecu^or,  &c.      Arid 
this  ap'pears  by  Tke  terms  of  the  laiv,  Fitzherbtrt,  and  Stafbam,  in 
title  Journeys  accounts.     If  the  defendant  dies,    there   the   plaintiff 
may  purfue  a  writ  by  journeys  accounts  againfl  his  executors,  &c. 
or  if  there  are  two  plaintiffs^  and   one  of  them  dies,  tlie  furvivor 
may  have  fuch  a  writ,  he  being  the  Ame  perfon  who  fued  the  for- 
mer writ ;  but  a  writ  by  journeys  accounts  is   maintainable  in   no 
.cafe,  but  by  the  fame  plaintiffs,  or  feme  of  them  who  were  plain- 
tiffs in  the  former  writ;  but  in  no  cafe  (hall  be  brought  by  an  exe- 
cutor,   or   heir,  &c.       hajf.    107,    loS,  417.     3  Cro.    174.     Bro. 
journeys  accounts.     23  T^beloal  407.  /'.      i  Vcntr.  235.     And   "ith- 
Qut  doubt  there  have  been  fevcral  occafions  offered,  to  bring  fuch  a 
\yrit  by  executors,  ^c.   which   would   have  been  brought,  if  the 
law  would  have  allowed  it.     And  the  cafe  of  Ejhbb  v.  Throw- 
good,  adjudged  in  this  Qonn  Mich.  ()  Will.   3.     [See   before,   283.] 
A  general  executor  brought  a  writ  by  journeys  accounts    upon   a 
writ  brought  by  the  executor  durante  nnnoritate,  and  adjudged  that 
the  faid  writ' was  well  brought.     A.nd  he  find,  that  he  was_  then  of 
the  fame  opinion  ;  but  he  never  was  afliamed  to  retrad  his  opini- 
on, when  he  is  convinced  upon  better  rcafon  ,j    and  for  this  realon 

lie 
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he  <leclared  that  he  thought  the  faid  judgment  was  not  maintain- 
able, upon  the  reafons  upon  which  it  was  given,  viz.  that  an  exe- 
cutor may  have  a  writ  by  journeys  accounts  upon  a  writ  abated, 
brought  by  the  executor  durante  minoritate  ;  but  the  judgment  was 
notwithftanding  well  given  upon  other  reafons.  But  in  no  cafe 
can  a  writ  of  journeys  accounts  be,  but  by  the  fame  plaintiffs,  or 
feme  of  them,  who  were  plaintiffs  in  the  former  writ.  And  to 
fay,  that  the  general  executor,  and  the  executor  durante  minoritate^ 
were  as  one  perfon  in  the  office,  is  to  flirain  the  point  too  far ;  for 
it  mufl  be  the  flime  plaintiff,  not  only  by  reprefentation,  but  by 
naine ;  for  the  fecond  writ  is  a  continuance  of  the  firfl,  which 
cannot  be  but  by  the  fame  perfon,  not  only  in  reprefentation,  or  in 
refpecl  of  their  office,  but  firiftly  and  truly  the  fame  perfon.  2.  In  The  fiiawit 
this  cafe  the  writ  cannot  be  by  journeys  accounts,  becaufe  the  ^or- ""S^^^jo  be 
msr  vi'rit  ouglit  to  be  continuing  in  court  and  returned.  Fitzh. 
journeys  accounts  21.  Ra[i.  Entr.  d^ij.  11  Hen.  6.  34.  For  the 
writ  is  not  in  court  before  it  is  returned,  but  in  this  cafe  it  does 
not  appear  that  the  firfh  writ  was  returned.  3.  In  this  cafe  \S\q,  (Llaufumfregit 
firft  writ  was  a  claicfum  freg-it.    which  writ  is   not  maintainable,  ^°^^.  "°'  ''* 

1  n  J     1       i-  J  •  1      sgainlt  an 

nor  can  be  continued  againll  executors ;  and  the  fecond  writ  ought  executor. 

always  to  be  the  fame  with  the  firfl,  and  ufually  they  were  entred 

upon  the  flmie  roll,    and  both  together  made  only  one  record. 

4.  In  ^this  cafe  there  is  nothing  of  journeys  accounts  before  us,  for 

tiie  fecond  writ  is  not  faid  to  be  brought  per  dietas  computatas,  as  Second  writ 

all  the  precedents  are;  though  the  meaning  of  the  faid  words  he  ^Jj=  ^^'"^  ^"'^ 

did  not  well  apprehend,     Tlie  word  dieta  lignifies  a  day's  journey, 

and  the  befl  account  of  the  word  is  given  by  Selden.  that  Jo"''"«ysac- 

1       ^1  1     •  11  °       1    r  It        •  I      T-       ,  counts,  what? 

the  Chancery  being  a  movable  court,  and  lollowing  the  King  s  court, 
and  the  writs  being  to  be  purchafed  out  of  the  faid  court ;  the  party 
who  purchafed  the  fecond  writ  ought  to  have  applied  to  the  King's 
court,  as  haflily  (that  he  might  obtain  the  fecond  writ)  as  the  diftance 
of  the  place  would  allow,  accounting  twenty  miles  for  every  day's 
journey ;  and  for  this  reafon  he  was  to  fliew  in  the  fecond  writ,  that 
he  had  purchafed  his  fecond  writ  as  haftily  as  he  could,  accounting 
the  day's  journies  he  had  to  the  King's  court.  But  it  has  been 
urged  by  the  counfel,  that  the  death  of  the  plaintiff,  being  the  aflAaofGoda 
.of  God,  Hiall  not  do  a  prejudice  to  any,  and  the  executor  of  fuch  r''^J"'^"^=- 
perfon  dying  ought  not  to  be  prejudiced  by  the  teflator's  death,  to 
lofe  a  writ  which  was  well  commenced.  Anfwer,  That  the  faid 
rule,  "ciz.  quod  aSlus  dei  neviini  facit  injuriam,  admits  of  feveral 
exceptions,  and  it  will  prejudice  the  party  in  divers  cafes.  The 
ftitute  de  bonis  afportatis,  &c.  is  an  in  fiance ;  for  at  common  law 
before  the  faid  ftature  made,  by  the  adt  of  God  executors  were  pre- 
judiced in  quarc  impedits ;  and  in  all  acflions  and  cafes  where  dama- 
ges only  are  recoverable,  which  arife  ex  deiiSfo,  unlefs  in  cafes 
which  arife  upon  deeds  or  contrads.     A  pawn  is  not  redeemable  Pawn. 

5  S  after 
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after  the  death  of  the  pawnor.     In  appeal  the  next  heir  dies  after 
the  appeal  brought,  the  appeal  is  loft.     And  for  this  reafon  the  faid 
rule  will  not  fupport  this  writ  by  journeys   accounts.     But  that 
which   is  faid  by  Coke,  6  Rep.   i  o  b.  Speficer's  cafe,   is  law  j  that 
an  executor,  &c.  fliall  not  huve  a  writ  by  journeys  accounts.     But 
though  this  writ  is  not  good  to  continue  the  former,  and  by  fuch 
means   to  avoid  the  ftatute  of  limitations ;   yet  the  plaintiff  here 
Statute  of  li-   ought  to  rccover  notwithftanding  the  faid  ftatute  pleaded.     For  the 
mitations.       ftatute  is,  that  adions  upon  the  cafe,   &c.  ftiall  be  fued  within  the 
fix  years,  &c.  and  for  this  reafon  where  an  adion  is  fued  within 
the  fix  yera-s,  that  feems  to  be  excepted  out  of  the  words  of  the 
ftatute;  and  that  if  an  adion  is  fued  within  the  faid  time,  the  par- 
ty is  out  of  the  purview  of  the  a&,  and  at  liberty  to  profecute  the 
faid  adion,  or  to  fue  another  adion  at  any  time  not  reftrained  or 
limited  by  the  ftatute.     And  in  this  cafe  an  adion  was  commenced 
within  the  fix  years.     Though  the  former  was  a  writ  of  claiiju?n 
f regit,  and  this  is  an  ajjiwijifit ;  yet  by  tlie  courfe  of  the  court  it  is 
the  fame  adion,   the  claufiitn  jregit   being  a  general   writ,    upon 
Ante  j86.      which  a  man  may  declare  in  any  other  perfonal  adion,  as  a  latitat 
i'2/?.88o,553.  ill  t]-,e  King's  Bench.     And  therefore  the  ftatute  is  fatisfied  in  this 
cafe  by  the  fuing  of  the  clmifum /regit,  and  the  plaintiff"  thereby  fet 
at  liberty  out  of  the  reftraint  of  the  faid  ftatute.     As  if  a  copy- 
holder has  licence  to  make  a  leafe,  his  leffee  may  make  an  under- 
leafe,  for  by  the  licence  it  is  exempt  from  the  cuftom  of  the  ma- 
nor.     I  Roll.  Abr.  508.     But  though  by  the  fuing  of  an  adion  the 
party  feems  to  be  fet  at  liberty,  without  any  rtftraint  of  time  ia 
which  he  ought  to  profecute  his  adion,  or  to  bring  a  new  adion  ; 
yet  by  the  reafon  of  the  ftatute  he  ought  to  be  reftrained  to  fome 
reafonable  time.     For  the  ftatute  being  made  for  fettling  fome  time 
for  the  bringing  of  adions,  it  ought  to  be  expounded  according  to 
fuch  intent ;  and  where  the  words  are  filent,  a  reafonable  time  by 
conftrudion  ought  to  be  made.     But  it  is  difficult  in  this  cafe  to 
fettle,   in  what  time  an  adion  ffiall  be  brought,  where  another  ac- 
tion hath  been  commenced  within  the  fix  years.     But  it  feems  to 
Ayearrea-     tne,   a  year  ought  to  be  a  reafonable  time;   for  it  is  the  time  in 
fonabletime.   which  the  law  delights,  as  may  be  inftanced  in  mr.ny  cafes.     Co, 
Li.   254.  b.     2  hift.  476.     Plowd.  353.     Stcwcll  and  Zouche's  cafe. 
For  though  the  ftatute  binds  the  right  of  the  party,  and  therefore 
ought  to  be  taken  ftridly,   yet  the  party   ftiall  be  bound  to  fome 
reafonable  time,  and  a  year  being  the  time  which  the  law  in  many 
cafes  adjudges  reafonable,   (fee  2  Keb.  764.)  therefore  in  his  opinion 
if  a  writ  be  brought  within  the  fix  years,  although  it  be  dilconti- 
nued  by  death.  &c\  and  the  fix  years  expire;  yet  the  ftatute  of 
limitations  will  not  be  a  bur,  if  another  adion  be  commenced  in 
reafonable  time,  and  a  year  ihall  be  faid  a  reafonable  time.     Ob- 
jedion.     That  in  this  c^fe  the  former  writ  was  fued  more  than  five 

years 
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years  ago,  and  it  does  not  appear  that  the  former  writ  was  ever  re- 
turned, or  that  any  thing  has  been  done  for  more  than  five  years, 
Anfwer.     That  a  writ  being  fhewn  to  be  fued  out,  it  fhall  be  in-  a  writ  fued 
tended  to  be  returned,  and  alfo  to  be  continued,  if  the  contrary  be  "^^^  ^^  '"- 
rot  fhewn  by  the  defendant.     For  the  difcontinuance  or  failing  of^^^j^gj^ 
any  procefs  fliall  not  be  intended  without  being  fliewn.     And  it  is 
not  neceffary  to  fhew  all  the  continuances,  for  that  would  make 
the  replication  too  prolix;  and  if  the  continuances  fliould  be  plead- 
ed, they  ought  to  be  pleaded  every  one  particularly,  and  del>!to  modo 
continuat.  would  not  be  fufficient.     And  in  Every  and  Carter's  cafe,  Continuarces 
2  Ver.tr.  254.  the  continuances  were  not  pleaded.     And  Stile  401.  ""^^'^  "'"'«' 
rcfolved  there,  that  the  continuances  need  not  be  pleaded,  and  that^"  * 
the  bringing  of  the  adlion  prevents  the  flatute  of  limitations,      i  Sid, 
228.  was  cited.     Judgment  for  the   plaintiff.     E.x  relatione    th'ri 
Place.     Afterwards  error  was  brought  upon  this  judgment  in  B.  R.imr.im.  n 
and  after  argument  at  bar  twice  the  judgment  was  leverfed;  be-^^'il'-s- B.  R. 

.  .  "^  ^  .  Rot     2fi7 

caufe  the  continuances  of  the  writ  were  not  pleaded,  and  it  was  "  '" 
not  faid  that  the  writ  was  undetermined.  Mich.  13  Will.  3.  B.  R. 
1 70 1.  And  upon  error  brought  in  parliament  the  judgment  of  the 
King's  Bench  was  affirmed,  Friday  the  firft  of  May,  i  Annae  re- 
ginae  1702.  upon  the  fame  point  of  not  having  entred  the  con- 
tinuances, Gff. 

Cliurchvvar(iens  of  Market  Bofworth  verf.  The  redor  oi 

Market  Bofworth. 

THE  plaintiffs  libel  againfl  the  defendant  in  the  archdeacon's ^"'^°™°''"'"' 
court  of  Leicelier,  that  there  was  time  whereof,  &c.  and  is,  s^^!ritual'  * 
a  chapel  of  eafe  within  the  fame  parifh  ;  and  that  the  rcdor  of  the  Court. 
faid  parifh  for  time  whereof,  •■  c.  hath  repaired  and  ought  to  repair  ^ro.  EI.  659. 
the  chancel  of  the  faid  chapel;  and  that  the  chancel  being  out  ofj^Jj  p^^jf^' 
repair,  the  defendant  being  rec^tor  hath  not  repaired  it.     The  de- 
fendant in  the  faid   court  denied  the  cuflom.     And  a  decree  was 
nude  for  the  defendant,  that  there  was  no  fuch  cufl:om.     And  cofls 
were  taxed  there  for  the  defendant.     And  JVright  King's  ferjeant 
moved  for  a  prohibition.     And  (by  him)  it  ought  to  be  granted, 
becaufe  it  appears,  that  the  libel  is  upon  a  cuftom,  which  the  de- 
fendant has  denied  ;  and  it  m,.y  be  the  queftion  was  in  the  Spiritual 
Court,  cuftom  or  or  not,  which  is  not  triable  there,  but  at  common 
law.     And  then  this  appearing  upon  the  libel,  that  the  court  has 
not  jurifdidlion,  a  prohibition  may  be  granted  after  fentencc.     But 
all  the  court  e  contra.     For  (by  the  chief  jufliice)  the  reafon  for 
which  the  Spiritual  Court  ought  not    to  try  cuftoms  is,    becaufe 
they  have  different  notions  of  cufloms,  as  to  the  time  which  creates 
them,  from   thole  that  the  common  law  hath.     For  in  fome  cafes 
die  uflige  of  ten  years,  in  fome  twenty,  in  fome  thirty  years,  makes 

a  cuf- 
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a  CLiftom  in  the  Spiritual  Court ;  whereas  by  the  common  law  it 
muft  be  time  whereof,  crc.  And  therefore  iince  there  is  To  much 
difference  between  the  laws,  the  common  law  will  not  permit  that 
court  to  adjudge  upon  cuftoms,  by  which  in  many  cafes  the  inhe- 
ritances of  perfons  may  be  bound.  But  in  this  cafe  that  reafon 
fails,  for  the  Spiritual  Court  is  fo  far  from  adjudging,  that  there  is 
any  fuch  cuftom  which  the  common  law  allows;  that  they  have 
adjudged,  that  there  has  not  been  any  cuftom  allowed  by  their 
law,  which  allows  a  lefs  time  than  the  common  law,  to  make  a 
cuftom.  And  the  plaintiffs  having  grounded  their  libel  upon  a 
cuflom,  which  was  well  grounded,  if  the  cuftom  had  not  been 
denied  (for  libels  there  may  be  upon  cufloms)  but  the  cuflom  be- 
ing denied,  and  found  no  cuftom ;  it  is  not  reafon,  to  prohibit 
the  court  in  executing  their  fentence  againfl  the  plaintiffs.  For 
the  defign  of  the  motion  for  a  prohibition,  is  only  to  excufe  tiie 
plaintiffs  from  cofts.  And  there  is  no  reafon,  but  that  they  ought 
to  pay  to  them,  fince  it  appears,  that  they  have  vexed  the  defendant 
without  caufe.     And  therefore  a  prohibition  was  denied. 

Nicolas  adminiflrator  of  Wildbore  verf.  Killisrevv. 

«tt7or'admi'  TT^^E  plaintiff  brought  indebitatus  (ijfumfipt  againfl  the  defen- 
niflrator  (liall  JL  dant,  and  declared  for  {o  much  money  due  to  the  inteflate, 
PV  cofts  upon  paid  to  the  defendant  after  the  death  of  the  in'teflate,  to  the  ufe  of 
nonui,  c  ^^  plaintiff  his  adminiflrator.  The  plaintiff  was  nonfuit.  And 
Grey V. Lock-  whether  he  fliould  pay  cofts  or  not,  was  the  queftion.  And  it  was 
wood,  Trin.  urged  for  the  defendant,  that  he  ought  to  pay  cofts,  inafmuch  as 
Ibid'''  ^°'^' fhe  adlion  being  brought  for  money  received  to  his  ufe  after  the 
102,122,123.  death  '^^  ^^^  inteftate,  the  naming  of  himfelf  adminiftrator  is  fur- 
Nota ;  The  plufage,  and  to  no  purpofe,  for  he  might  have  brought  the  aftion 
rule  hath  con- in  his  own  name;  and  where  a  man  may  have  an  adion  in  his 
that  where"an  °^"  name,  though  he  brings  it  as  executor  or  adminiftrator,  if  it 
executor  or  be  found  againft  him,  he  muft  pay  cofts,  as  hath  been  frequently 
o^brin'Th'  ^'^"^^^'  ""^  °"^y  '"  th^^  cowxl,  but  alfo  in  the  King's  Bench.  Birch 
atiion'in  his^  fcrjcant  for  the  plaintiff,  that  he  ought  not  to  pay  cofls  in  this 
own  right,  cafe ;  for  he  could  not  have  brought  the  adion  without  naming 
?"^^^7|.^^|."^S' himfelf  adminiftrator ;  for  the  cafe  was,  that  the  inteftate  was  a 
tor,  &c.  there  foldier  in  a  regiment  of  which  the  defendant  was  colonel,  and 
jfhe  fails  he  died  having  arrears  of  his  pay  due  to  him  from  his  majefty, 
buUf  he  could  ^"'^  the  plaintiff  took  adminiftration,  and  afterwards  the  money 
not  bring  the  was  paid  to  the  hands  of  the  defendant,  to  difcharge  the  arrears 
aaion  other-  of  the  regiment ;  and  for  the  inteftate's  fhare  of  the  faid  monev 
)rX  execu""  "PO"  account  of  his  arrears,   the  adion  is  brought.     But  it  could 

tor,  tho'  he    not  havc  been  brought  otherwife  than  as  adminiflrator,  for  other- 
fails,  he  mail 
not  pay  colls.     2  Barnes  123.   Mic.  25  Geo.  2.  Bligh  v.  Cope,  in  C.  B. 

2  Avife 
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wife  the  plaintiff  could  not  make  title  to  it;  for  if  he  had  brought '  Barnes  loz, 
the  adion  in   his  own  name,   not  as  adminiftrator,   he  could  not  '°^" 
have  recovered.     Trcby  chief  jullice,  The  plaintiff  has  declared  of 
fo  much  money  received  to  his  own  ufe  after  the  death  of  the  in- 
tcflate,   and  therefore  the  naming  himfelf  adminiflrator  is  not  to 
any  purpofe ;  and  we  ought  to  take  the  cafe,  as  it  is  upon  the  dc- 
-claration.     And  by  him  and  Powell  juftice,  if  ^.  be  indebted   to  where  a  man 
the  inteftate  before  his  death,  and  after  his  death  A.  pays  the  faid  brings  an  ac- 
debt  ioB.  by  diredion  of  the  adminiflrator,  'there  the  adminiflrator  [|j°"^J^j''"''' 
may  fue  B.  without  naming  himfelf  adminiflrator  ;  and  though  he  where  in  hit 
does  name  himfelf  adminiflrator,   it  is  void,  and  he  mufl  pay  cofls,  own  right, 
if  the  adlion  be  found  againft  him.     Or  \i  A.  pays  it  to  B.  to  the 
ufe  of  the  adminiftrator  without  his  diredlion,  yet  the  adminiflrator 
may  have  an  aftion  againfl  B.   in  his  own  name,  and  he  fliall  pay 
cofls.     But  in  fuch  cafe  he  hath  election,  to  bring  an  aftion  againft 
B.  or  A.  the  firll  debtor ;  and  if  he  brings  it  againft  A.  it  mufl  be 
as  adminiflrator,    and  he   fhall   not   pay  cofls.     For   in  all  cafes 
where  an  executor  or  adminiflrator  fues  for  a  debt  or  other  thing 
belonging  to   the  tcflator,  &c.  and  grounds   his  aftion   upon  the 
fame  contradl  that  was  to  the  teflator  ;  he  fhall  not  pay  cofls  if  he 
fail  in  the  fuit :   but  if  he  grounds  his  adtion  upon  a  contrad  ex- 
prefTed,  or  by  implication  and  operation  of  law,  which  accrues  to 
Jiim  after  the  death  of  the  teflator  ;  there  the  adtion  lies  in  his  own 
name,  and   the  naming  him  executor,  CSc.    is  void,  and  he  fhall 
pay  cofls.     And  in  this  cafe  thefe  two  judges  were  of  opinion,  that  hUitatmaf- 
the  money  being  paid  to  the  defendant,  to  difcharge  the  arrears  oif'">'Pfi'  for 
the  faid  regiment,    there  being  an  arrear  due  to  the  plaintiff  as  ^gj"*j  H'^^^ 
adminiflrator  of  the  faid  Wildbore ;    the  plaintiff  might  have  indebi-  ufe  brought 
tatiis  iiU'umpfit  againfl  the  defendant  for  fo  much  money  received  to  ''>',^"  ^^'^^' 

,.,-•''       ,1  1  n  -1  1      ■  J    r       1  mltrator. 

his  ufe ;  although  no  money  was  expreily   paid  to  the  detendant  to 
the  ufe  of  the  plaintiff.     But  admitting  that  in  this  cafe  the  plaintiff 
ought  to  name  himfelf  adminiflrator,  to   intitle  himfelf  to  this  mo- 
ney due  to  him  and  received  by  the  defendant ;   the   duty  due  to 
the  intellatc  being  altered,  and  being  become  a  duty  due  from  ano- 
ther perfon  after  the  death  of  the  inteflate,  the  plaintiff  ought  to  pay 
cofts.     And  per  Trehy  chief  juflice,  if  the  executor,  Gff.  bring  an 
aftion  upon  an  infnnul  cotnputnjfct  with  himfelf  after  the  death  of 
the  tcflator,  he  fhall  pay  cofls  ;    and  yet  it  is  for  a  duty  due   to  the  Contm  adjud- 
teflator,  and  not  altered,  for  the  accounting  with  the  executor  does  S^^'  ^'  J""''* 
not  give   a  new   duty,    but  only  afcertains  that  which   was  due  2  Lev.  165. 
before. 


Lawrence 
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Lawrence  verf,  Dodwell. 


S.  C.   Lutw. 
734- 


Averment 
thatadevife 
by  the  liuf. 
band  to  the 
wife  was  tor 
her  jointure. 


OWER.     The  defendant  pleads,  that  the  hufband  wasfeifed 
of  the  land  in  queftion,  and  of  other  lands  in  A.  and  that 
he  by  his  will  devifed  the  lands  in  A,  to  the  demandant  for  her 
life,  and  died,  and  that  the  demandant  entred  into  them  by  virtue 
of  the  faid  devife  ;    and  avers,  that  the  land  devifed  was  devifed  to 
her  by  her  hufband   in  fatisfadiion  of  her  dower.     The  demandant 
demurs.     And  after  arguments  at  the  bar  by  Lemnz  ferjeant  and 
Fawlet  ferjeant  for   the   tenant,    and  Wrighi   for   the  demandant, 
judgment  was  given  for  the  demandant  by  the  whole  court ;   be- 
caufe  the  averment,  being  of  a  matter  out  of  the  will,  and  not  con- 
tained in  it,  ought  not  to  be  allowed;  and  that  Leak  and  Ratidal's 
cafe,  4  Co.  4.  a.  being  exprefs  in  point,   and  always  allowed  for 
law,  ought  not  to  be  queftioned  at  this  day.     Judgment  for  the 
demandant.     See  Bro.  doiver  69.  Poph.  188.  Dier  124.  3  0-0.856. 
that  in  fuch  cafe  the  tenant  has  no  need  to  plead,  that  it  was  de- 
vifed pro  jiinSlura.      See  Dicr  377.      P.(ijl.  entr.   233.  b.    which 
Saunders  chief  P(5^,^.^//juftice  agreed.    Dier  125,  220.     And  Powell  cited  the  will 
^Do"e'o?hnd  °^  ^°^'^  chief  juflice  Saunders,  who  devifed  all  his  lands,  which  he 
which  he       had,  or  afterwards  fhould  have,  in  Fulham ;    and  Maynard  was  of 
fhouldhave     opinion,  that  that  devife  was  not  good  for  land  there,  which  he 
had  afterwards  purchafed  J  but  Jfo//^  and  Po//^>y^;;  chief  juftices  con- 
tra; but  that  was  agreed  by  the  arbitrament  of  Holt  and  Po%vell. 
And  (by  him)  if  in  this  cafe  any  intent  of  the  devifor  had  appeared 
in  the  devife,  that  it  fhould  have  been  a  bar  of  the  demandant's 
dower,  the  devife  fhould  have  been  pleaded  at  large,  and  the  court 
would  have  adjudged  it  to  be  in  bar  of  her  dower.     But  afterwards 
upon  a  bill  brought  in  Chancery  by  the  defendant,  being  heard  by 
the  lord  chancellor  Somers,  he  was  of  opinion,  that  in  equity  fuch 
averment  of  the  teflator's  intent  ought  to  be  admitted,    and  that 
the  wife  in  luch  cafe  fhould  not  have  both  her  dower  and  the  land 
devifed  j  and  (as  I  have  heard)  decreed  in  this  cafe  accordingly  *. 


Relief  in 

Chancery. 

2  Cha.  Caf. 

24. 

I  Cha.  Caf. 

181. 

I  Vent.  340 

4  Rep.  I,  2. 

Co.  Lit.  36. 


Moor  pi.  103.    Cro.  El.  128.    3  Leon.  272.     3  Rep.  27,     4Vern.  365. 


*  But  this  decree  was  reverfed  by  Wright  lord  keeper  in  Mich.  1702,  which  decree  of  reverfal  was  affirmed 
in  the  houfe  of  lords  with  30/.  colls,  l-jl\iMay  17  17.  i  Eq.  Cafes  Abr.  219.  Note;  The  principal  reafon 
of  this  reveifal  of  lord  Somen^s  decree,  and  the  affirmance  of  the  decree  of  reverfal  in  the  houfe  of  lords  was, 
that  the  widow  had  brought  a  writ  of  dower  in  C.  B.  and  recovered,  and  fo  the  matter  had  been  before  de- 
termined at  law,  and  if  it  was  a  bar  at  all  it  was  a  bar  at  law. 
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Sir  John  Holt  Chief  Jufiice. 
Sir  Thomas  Rokeby^ 
Sir  John  Turtoii       ^Jujiices. 
Sir  Henry  Gould     j 


Ji, 


Wicket  and  Foot  ve7'f.  Cremer. 

S.  C.  I  Salfc; 

And  B.  fued  an  adion  againfl  C.  and  recovered  judgment,  s.c.  iz  Mod. 
.,  C.  brings  a  writ  of  error.     B.  dies,  pending  it.      A.  fued  240- 

two  fcire  facias' s  againft  C.  and  upon  two  7iihih  returned  ExeciufM  fu^ 
he  had  award  of  execution  againft  C.  and  took  his  goods  in  exe-  perfeded. 
cution.     And  now  Mr.  Robert  Eyre  moved  to  fet  afide  the  execu-  B"""-  E^or 
tion,  quia  erro?iice   emanavit,    becaufe  the  writ  of  error  does  not  ^^j^  ^^'c  ^j.^^, 
abate  by  the  death  of  the  defendant  in  error,  and  therefore  the  exe-  abated. 
cution  of  the  judgment  was  fufpended  by  it.     And  of  that  opinion  J«"'^-'4°- 
was  Holt  chief  juftice,  and  the  whole  court.     And  the  rather  here,  p  n.  B. 
becaufe  the  fcire  facias' s  were  returned  nibi/ ;    fo  that  it  appears,  20  (E.) 
that  the  defendant  had  no  day  to  plead  to  it.     But  if  the  return  Scire  facias 
had  been  fcire  feci,  it  might  have  been  othcrwife,  becaufe  he  had"^"""^"^  '""' 
a  day  to  plead.     Upon  which  difference  a  man  is  allowed,  or  dif- 
allowed,  to  have  an  audita  querela.     But  in  fad:  A.  need  not  to  ^a^//^  que- 
have  fued  Ol  fcire  facias,    becaufe  the  judgment  furvived  to  him. '■'''''«■ 
And  a.  fuperf-deas  was  granted,  Qfc.     And  per  Holt  chief  jufiice, '* '^'°'^^^'^' 
in  many  cafes,  where  a  man  may  have  an  audita  querela,  the  King's 
Bench  will  relieve  upon  motion ;    but  if  the  ground  of  the  audita 
<^uerela  be  a  releafe,  or  other  matter  of  fadf,  it  may  be  reafonable 
to  put  him  to  his  audita  querela^  becaufe  the  plaintiff  may  deny  it. 


Rc 
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Rex  "cerf.   Harris. 

s^c.  I  Saik.  pERHoh  chief  juftlce,  a  man  indidted  of  forcible  entry  may 
s.  C.  Comyns  hinder  the  juftices  from  awarding  execution,  either  by  tra- 
61.  '  vcrfing  the  force  (though  the  books  heretofore  have  been  pro  and 
^Mod'*^'^  <^<5;z  as  to  that  opinion)  or  by  plea  of  pofTeflion  of  three  years,  &f. 
Reftitution  which  means  Holt,  being  then  council,  ufed  in  the  cafe  of  Sir 
hindred.  Robert  Atkins  and  the  lord  Brounker,  in  an  indidlment  for  forcible 
;,i  hz.  c.ii.  ^i^j^y  concerning  St.  Catharine's  bofpital,  removed  by  certiorari  into 
the  King's  Bench,     Poji.  482. 

Shales  v.  Seignoret. 
Intr.  Pafch.  10  IP'iH.  3.     B.  R.     Rot.  158. 

S.  C.  Lutvv.  /^^Ovenant  upon  articles  of  agreement.  The  plaintiff  declares, 
s  c'i2Mod  ^-^  ^^^'^^  ^^  ^^^^  covenanted  and  agreed  between  him  and  the  de- 
ajg."  'fendant,  that  he  in  confideration  of  twenty  guineas  by  the  defen- 

Covenant  to   dant  to  him  then   paid  fliould  transfer  to  the  defendant  before  or 
transfer  bank- upon  the  nineteenth  of  A^uwOT^fr  1695   loooA  of  bank-ftock;   and 
^^^^^^^^^xh^t  t\\e  dLtknA';xr\l  covenanted  with  the  plaintiff  to  accept  it,  upon 
3  Salk.  342,   notice  of  three  days,  and  to  pay  to  the  plaintiff  for   it  940/.  and 
''tie    II      ^^^^"  ^^'^  plaintiff  avers,  that  no  bank-flock  is  transf^rrahle  by  law 
b.      '       '    but  in  the  office  of  the  bank  of  England,  in  the  prcfence  of  both 
Pojl.  688.      the  parties ;  and  that  he  gave  three  days  notice  to  the  dcfendnnt, 
that  he  would  transfer  to   him  the   bank-ftock   in  the  oflice  of  the 
bank  the  nineteenth  of  November ;    and  that   he  attended   there  the 
whole  day  to   have  transferred  it ;    but  that  the  defendant  djd  not 
come  to  accept  it ;  for  which  he  brings  this  adion  for  the  940/.  &c. 
The  defendant  after  oyer  of  the  articles    pleads,    that  the   pi  lintifF 
nor  none  of  his  afTigns   had  any  interefb  in  any  bank-ffock  upon 
the  eighteenth   of  November,  &c.      The  pLiintifF  demurs.      And 
the  whole  court  was  of  opinion,  that  the   plea    was  ill ;    becaufe 
though  the  plaintiff  had  not  any  bank-flock   upon   the  eighteenth 
of  November,  yet  if  he  had  it  the  nineteenth,  he  might  have  per- 
formed the  contradl  within  the  time;    for  the  covenant  was  not, 
that  he  fhould  transfer  any  panicular  1000/.  of  bank-ftock,  which  he 
had  at  the  time  of  the  covenant,  but  any  1000/.  of  flock.     But  then 
the  whole  court  held,   i.  That  this  adlion  will  not  lie  for  the  plaintiff 
in  this  cafe,  becaufe  it  appears  that  the  plaintiff  has  not  transferred  j 
and  without  transfer  to  the  defendant,  the  defendant  is  not  bound 
to  pay  the  money,  for  the  money  was  to  be  paid  upon  the  transfer; 
^omonf"'   ^^^  therefore  no  transfer,  no  money.     Co.  Li.  304.      Dier  27 i. 

'3  '  2  Mod. 
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2  Mod.  266.  Otway  v.  Holdips.     But  the  matter  in  the  declaration 
might  have  been  a  good  excufe  for  the  pLiintiff,   if  the  defendant 
had  fued  him  for  not  transferring  the  banl<.-ftock ;  or  the  plaintiff 
might  have  affigned  his  breach  in  the  non-acceptance  of  the  ftock 
by  the  defendant.     2.  The  court  held,   that  it  did  not  appear  to  The  ciun 
the  court  but   that   the   bank-ftock  was   transferrable   at   another  ^^'".  "°f  '^'-^ 
place  than  at  the  office  of  the  bank ;  for  though  the  adl  fays,  that  bank!ftock'is 
00  transfer  fhall  be  but  as  the  King  {hall  appoint,  and  the  King  ailigi.ablc  only 
has  appointed  it  to  be  at  the  office  of  the  bank,  and  not  in  any  ^'  ""^  P'"^^- 
other  place ;  yet  that  ought  to  have  been  pleaded,   or  othervvife 
the  court  cannot  take  notice  of  it :  and  therefore  notwithftanding 
any  thing  that  appears  here  to  the  contrary,   the  transfer  might 
have  been  in  any  other  place  ;  and  then  a  tender  ought  to  have  been 
made  to  the  perfon.     Sir  Bartholomew  Shower  and  Mr.  Nortbiy  ar- Tender, 
gued  for  the  plaintiff;  Daniall  ^nd  Wright ^  King's  ferjeants,  for  the 
defendant.     Judgment  for  the  defendant. 

Dart  verf.  Hall. 

MR.  Carthew  moved  for  a  prohibition  to  be  dire<fled  to  Prohibition  to 

to  flay  a  fuit  againft  Dart  for  tithes  ^^"""'"o^ithes 

.  t  1         Ml  •         r  1  11      fry  r  n-        ot  an  old  mill. 

of  an  old  mill,  "viz.  for  every  tenth  toll  dun,  upon  a  fuggcftion  s. c.  1 2  Mod. 

that  it  was  an  old  mill.     But />«-  Holt  chief  juflice,   the  plaintiff  243- 

ought  in  his  fuggeftion  to  lay  a  prefcription  ///  non  decimando^  and  grownr 

alfo  bring  an  affidavit  to  the  court  of  the  truth  of  the  fad;.     And  Eunbury  73*, 

fo  it  was  done  upon  debate  in  the  time  of  ii/frzA' chief  juftice,  between  '^+- 

Hughes  and  the  lord  vifcount  Herejord.     Sec  Winch  cntr.  ^^2.  pi.  i.  q"')    ""^* 

Browpi  verf.  Nicholfoii.  2  R0.Rep.84. 

Ro.Rcp.  405. 

P   >?• 

3  Bulft.  212. 
.  riughes  V. 

Lugg  1?^;^.    Lllgg.  vie.  Hereford. 

IT  was  decreed  by  com miffi oners  delegates,  of  whom  Trcby  chiefs.  C.  2  Salk. 
juftice  of  the  Common  Pleas  was  one,  fince  the  lafl  term,  that  59^- 
where  yi.  had  made  his  will,  and  thereby  devifed  all  his  perfonal  Marriage  and 
eftate  to  B.  and  C.  and  afterwards  A.  married  D.  and  had  by  D.  ''^^'"g'^il- 

,      ,  .,  .  ,      ,  1-     1  •  1  1        •  ^  ann,  revoca- 

feveral  children,  and  then  died,  without  having  taken  any  notice  tion  of  a  will, 
of  this  will,  that  this  marriage  oi  ji.  with  D.  amounted  to  a  revo-  fq  ^''-  '^'"■• 
cation  of  this  will,   but  that  it  was  only  a  prefumptive  revocation ;  ^'sai^  2''--? 
and  therefore  if  by  any  cxprelfion,  or  any  other  means,   it  had  ap- 
peared that  the  intent  of  A.  was  that  this  will  Hiouid  continue  in 
force,  the  marriage  would  not  have  been  a  revocation  of  it.     And 
the  fentencc  in  the  fpiritual  court  was  affirmed.     Ex  relatione  m'ri 
Chejhyre. 

5U  The 
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D' 


The  governor  and  company  of  the  bank  of  England 

verf.    Newman. 

TVednefday  May  3. 

s.  c.  Cafes  in  DElIamy  figned  a  bill  payable  to  Newman   or  bearer.     Newman 
B.  R.  241.      D   came  to  the  bank  of  Eng/afjd,  and  afked,  how  much  money 
^'"P*y^^|^^'°they  would  give  him  for  this  bill.     They  took  the  bill,   and  gave 
1/.  delivers  it  him  fo  much  money,  allowing  fo  much  for  difcount.     After  that 
to  5.  for  mo- the  bank  received   loooo/.  of  Bellamy ;  and  afterwards  they  fend 
faie'of  the  bm.  ^  man,  to  demand  the  money  due  upon  this  bill  of  Bellamy  \  and  a 
Ante  180.      demand    was    made    of   Bellamy'^    fervant,    who   did   not  pay  the 
money.     And  afterwards  Bellamy  fails;  and  the  ha.r\k  fut  Newman 
for  the  money  which  he  had  received  of  them  for  this  bill,  as  for 
fo  much  money  lent  by  them.     And  upon  the  general  ifTue  ple.-'d- 
ed,    it  being  tried  before  Holt  chief  juftice  in   Lovdoti   the  fitting 
after  the  lad  term,    the   verditfl   was   for  the   plaintiff  againft    his 
opinion.     And  now  a  new  trial  was  granted,  becaufe  this  was  a 
plain  fale  of  the  bill.     For  per  Holt  chief  juftice,  if  a  man  has  a 
bill  payable  to  him  or  bearer,  and  he  delivers  it  over  for  money  re- 
ceived, without  indorfement  of  itj  this  is  a  plain  fale  of  the  bill. 
The  bearer     and  he  who  fells  it,  does  not  become  a  new  fecurity.     But  if  he 
in/iorfes  a  biU  -^^^  jndorfed  it,  he  had  become  a  new  fecurity,  and  then  he  had 

payable  to  a  ,        .     ,      ^  --  ^  -it 

man  or  bearer,  been  liable  upon  the  indorfement.     But  upon  a  new  trial  the  jury 
he  becomes  a  found  for  the  plaintiffs. 

new  fecurity. 

Rex  verf.  Flint. 

S. C.  zSalk.  '  8  'HE  defendant  was  indided,  for  that,  that  he  being  com- 
va  s  8  -*  mitnii  pijlor  fold  fex  colly  res  debit  urn  pondiis  minime  content. 
Ann.  cap."  1 3.  And  iipon  demurrer  to  this,  judgment  was,  that  the  defendant 
Uncertain  in  exoiieretu" ;  becaufe  the  indidment  is  too  uncertain,  for  it  does  not 
diftment.  appear  to  the  court  to  be  an  ofFenfe.  Mr.  Northey  for  the  King 
Lamb.  356.    cited  the  opinion  of  i^o//.  Stile  iSb, 

Dalton  140,  ^ 

«55- 


S.  C.  zSalk.    r  JOLT  chief  juftice  denied    to  grant  a  prohibitic 
553'  *  ^   miralty  court,  upon   a  fuggcftion,   that  they  tht 


Dition  to  the  ad- 
there  refufed  to 

•roh-.b.non         -^  ^^  j]^g         J     fygj  ^j^g^g  ^  j^£  ^j^g  jjj^gj      'l^gj,^yCg  (i^g  ftatute 

for  want  ot  a    D  i  i    r    n-       i  ,  i  ... 

copy  of  the     extends  only  to  ecclelialtical  courts,  and  not  to  the  admiralty  court. 
hbei.  Upon  the  motion  of  Mr.  Hall. 

2  Hen.  5. 
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white  verf.  Eldridge  and  his  wife. 

TRefpafs  againfl:  hufband  and  wife.     Upon  not  guilty  plead- ^'p^^""- 3^6. 
ed,  verdidl  for  the  plaintiff.     And  now  Sir  Francis  JVinning-  -j,^  .  v  ''■^'• 
ton  moved  in  arreft:  of  judgment,  that  the  wife  could  not  be  charged  gainft  husband 
for  the  trefpafs  of  the  husband,  no  more  than  they  can  be  charged  "'"^  ^'fe. 
for  the  converfion  of  goods  ad  ufum  ipforum.     But  the  court  over- ,^,  ^^^'^  '45- 

,     ,      ,  .  °  J  iJ  Xeb.  440. 

ruled  the  exception.  Bro.  tic.  Bar. 

and  Feme,  p!. 
32- 

Rex  verL  Cole.  ^'L""  \'^- 

J  I  Ro.  Abr.  z. 

Pl.7. 

Guildhall  May  20. 

THE  defendant  Cole   was    indidled  for  that,  that  he  being  a  S  c.  Tre- 
bankrupt,  and  brought  before  the  commiffioners,  refufed  to  "'^y"'^  ^ntr. 
give  them  an  account  of  his  effedts,  ^c.     And  the  defenfe  at  the  Hoh  360. 
trial,  upon   not  guilty  pleaded,  was,  that   he  was  an  infxnt  at  the  Cafes  in  B.  R . 
time  of  the  debts  contradled,  and  therefore  could  not  be  a  bankrupt.  V'^' 
And  of  this  opinion  was  Holt  chief  juftice.     For  (by  him)  though  tea bankrupr. 
the  debts  of  an  infant  are  only  voidable  by  him  at  his  eledionj  yet  s.  c.  izMod. 
no  man  can  be  a  bankrupt,  for  debts  which  he  is  not  obliged  to  ^+3- 
pay.     And  the  defendant  therefore  was  acquitted.  Cha^.TnLd. 

King's  time, 
46.47- 

Lambert  vej'f.  Oakes. 

Guildhall  May  20. 

r)     Signed  a  note  under  his  hand  payable  to  Oakcs  or  his  order,  s.  c.  Cafes  in 
'^'    Oakes  indorfed  it  to  Lambert.     Upon  which  Lambert  brought  ^^^^^  j^++" 
the  adion  for  the  money  againfl:  Oakes.     Per  Holt  chief  jufliice  he  n  „,„/' 

/      o      -  J  JJemand  a- 

ought  to  prove,  that  he  had  demanded,  or  done  his  endeavour  to  gainft  the 
demand,  this  money  of  R.  before  he  can  fue  Oakes  upon  the  in-  drawer  before 
dorfement.     The  fame  law  if  the  bill  was  drawn  upon  any  other  jndoribr. 
perfon  payable   to   Oakes   or    order.     And  the  demand,  to  intitic     j^.^j 
Lambert  to   his  aiftion,  mud  be  after  the  indorfement.     2.  Ofl^^a  ,  Saik  127. " 
had  indorfed  this  blank  bill  to  Lambert,    viz.  by   the  writing  of 
his  name  only,  upon  difcount ;  and  therefore  it  was  urged  by  Mr.  fr't'of'o'"''*- 
Nortbey,  that  this  was  a  plain  fale  of  the  bill,  and  the  indorfement '''"^" 
fiiall  not  fubjedl  the  indorfor  to  an  adion,  becaufe  the  bill  cannot 
be  fold,  to  intitle  the  vendee  to  take  the  benefit  of  it,  without  in- 
dorfement ;  and  the  pradice  among  merchants  is  fo.     But  Holt  e 
contra.     For  their  practice  cannot  alter  the  law.     And  the  indorfe- 
ment, 
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Blank  in- 
dorleiuenc. 

Demand  of 
die  drawee. 


Forged  bill 
indoifed. 
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ment,  though  upon  difcount,  will  fubjed:  the  indorfor  to  an  ac- 
tion ;  becaule  it  is  a  conditional  warranty  of  the  bill,  and  makes 
a  new  contradt,  in  cafe  the  perfon  upon  whom  it  was  drawn  does 
not  pay  it.  3.  Per  Holt  chief  juftice.  If  A  indorfes  a  bill  blank 
to  B.  he  thereby  puts  it  in  the  power  of  B.  to  overwrite  what  B. 
pleafes.  4.  If  the  indorfee  does  not  demand  the  money  payable  by 
the  bill,  of  the  perfon  upon  whom  it  is  drawn,  in  convenient 
time,  and  afterwards  he  fails,  the  indorfor  is  not  liable.  5.  If  the 
adlion  be  brought  againft  the  indorfor,  it  is  not  neceffary  to  prove 
the  hand  of  the  drawer ;  for  though  it  be  forged,  the  indorfor  is 
liable. 


S.  C.  I  Salk. 
1 16,  1 19. 
Hufband 
bound  for 
goods  had  by 
the  wife. 

Sid.   124. 
12  Mod.  245. 
Chan.  Piec. 

499. 

6  Mod.  171. 


Todd  ve?-f.  Stokes  a  paribn  wlio  lived  at  Chichellcr. 

Guildhall  May  24. 


Lungworthy 
V.  Hockraore. 


^HE  plaintiff  being  an  apothecary  brought  an  aftion  againfl 
the  defendant  for  medicines  for  the  defendant's  wife,  &c. 
Upon  non  ajjumpfit  pleaded,  upon  the  trial  it  was  proved,  that  the 
defendant  and  his  wife,  upon  difcontent  conceived  between  them, 
had  been  feparated  by  confent  for  five  years  j  and  that  upon  the 
feparation  the  defendant  figned  articles  to  certain  truflees,  by  which 
he  obliged  himfelf  to  allow  his  wife  twenty  pounds  a  year;  which 
he  had  done  accordingly  ever  after;  that  the  plaintiff,  when  he 
accommodated  the  defendant's  wife  with  thefe  medicines,  did  not 
know  that  fhe  was  a  married  woman,  Gff.  And  it  was  ruled  by 
Holt  chief  juflice,  that  the  defendant  was  not  bound  to  pay  the 
plaintiff's  bill.  For  though  the  plaintiff" had  not  perfonal  notice  of 
their  feparation,  and  though  it  was  not  the  general  reputation  in 
London^  where  the  plaintiff  lived,  that  the  defendant  and  his  wife 
were  feparated ;  yet  fince  it  was  the  general  reputation  in  the  place 
where  the  defendant  lived,  and  that  for  five  years  paft ;  it  was 
enough  to  exempt  the  defendant's  wife  from  being  capable  to  charge 
the  defendant,  though  for  neceffaries.  But  if  the  wife  had  come 
immediately  from  her  husband  after  the  feparation,  before  it  could 
have  been  publickly  and  generally  known,  and  had  taken  up  necef- 
faries upon  credit,  the  husband  v/ould  have  been  liable.  And 
therefore  in  this  cafe  the  plaintiff  was  nonfuit. 

Note,  it  was  ruled  by  Holt  chief  juftice  at  Exeter  Lent  affizes, 
10  Will.  3.  between  Liaigiaorthy  and  Hcckmore,  that  if  the  huf- 
band  turns  away  his  wife,  and  afterwards  flie  takes  up  neceffaries 
upon  credit  of  a  tradefman  ;  the  husband  (hall  be  liable  to  the 
tradefman  to  pay  for  them.  But  if  the  vv'ife  elopes,  though  the 
tradefman  has  no  notice  of  the  elopment,  if  he  gives  credit  to  the 
I  wife, 
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Wife,  the  hufband  is  not  liable.  If  the  wife  tells  her  hufband,  that 
fhe  will  buy  fuch  a  thing,  which  is  necefTary,  and  the  hufband  tells 
her,  that  he  will  not  allow  it,  and  forbids  the  tradefman  to  give  his 
wife  credit  for  it,  and  afterwards  the  wife  takes  up  that  thing  of  the 
fame  tradefman  upon  credit  given  her  by  him ;  the  hufband  is  not 
liable.  It  is  fuflicient  for  the  hufband  to  give  general  notice,  that 
people  do  not  give  credit  to  his  wife. 

Dodd  verf.  Beckman  and  Carman: 

TDEckman  being  arrefled  at  the  fuit  of  Dodd,  put  in  b^il  to  the  Vacatofj-utfg- 
*^  adion.  And  afterwards  Z/O^i  obtained  judgment  againfl  5f<:^- '"^"*^* 
i?ian.  And  after  a  capias  ad  fatisfaciendum  fued  againil:  Beckman, 
and  non  eft  inventus  returned  upon  it,  Dodd  fued  two  fclre  facias' s 
againft  Carman  as  bail  of  Beckman  in  the  aforefaid  fuit.  And 
after  two  nichih  returned,  and  judgment  againft  the  bail,  he  took 
(he  goods  of  Carman  in  exeaition.  And  now  Mr.  Nor  they  moved, 
that  Carman  might  have  his  goods  out  of  the  flieriff 's  hands, 
and  that  a  vacat  fhould  be  made  of  the  judgment,  upon  ajidavit 
that  Carman  was  not  at  London  all  the  day  in  which  the  bail 
was  fuppofed  to  enter  into  the  recognifance,  and  therefore  that  he 
was  perlbnated,  and  for  this  reafon  that  all  ought  to  be  fet  afide. 
And  for  this  he  relied  upon  2  Cro.  256.  Cotton'%  cafe.  Upon 
which  the  court  referred  it  to  the  mafter  to  be  examined,  who  re- 
ported the  fidl  to  be  thus,  viz.  That  Beckman  being  arrefted  at 
the  fuit  of  Dodd,  gave  a  bail-bond  to  the  Hieriff,  to  appear  at  the 
return  of  the  writ.  And  at  the  return  of  the  writ  he  put  in  bail 
before  Mr.  juftice  Rokeby,  to  which  not  being  fuflicient,  Dodd's 
attorney  excepted ;  and  for  want  of  juftification  of  this  bail,  or  of 
putting  in  of  better  bail,  obtained  an  afiignment  of  the  bail-bond ; 
upon  which  Beckman  came  to  Dodd's  attorney,  and  told  him,  that 
he  would  put  in  Carman  as  additional  bail.  Afterwards  Dodd's  at- 
torney went  to  fearch  in  the  judge's  book,  and  there  he  found 
Can7ja!7  added  to  the  bail-piece.  And  then  he  proceeded  regularly 
in  obtaining  judgment  againft  Beckman,  and  afterwards  judgment 
againft  Carman,  and  in  taking  thefe  goods  of  Carman  in  execution. 
The  mafter  reported  alfo,  that  at  the  day  when  Carman  is  fup- 
pofed to  have  been  before  the  judge,  and  become  bail  for  Beckman, 
he  was  at  Canterbury,  as  appears  bv  an  affidavit  m-ide  to  that  pur- 
pofe  by  Carman's  fervant.  But  farther,  that  Carman  had  been  bail 
for  Beckman  in  two  adlions  in  the  Common  Pleas  before  Mr.  juftice 
Blencotve,  within  five  or  fix  days  after  the  time  that  he  is  fuppofed 
to  have  been  entered  as  bail  in  Mr.  juftice  Rokeby's  book  in  this 
cafe,  and  that  Beckman  was  bound  in  a  bond  with  Carman  for 
Carman's  debt  about  the  fame  time,  or  a  very  little  time  after ; 

5  X  and 
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and  that  Ecckman  was  infolvent,  and  gone  beyond  fea.  Upon 
which  the  court  refufed  to  difcharge  the  proceedings  againft  the 
T.  Jones  64.  bail,  but  difcharged  the  rule  of  reference.  See  3  Keb.  694.  i  Venfr. 
301.  Beij/Iy's  ca{e.  1  Fenfr.  49.  Perm's  cafe.  Palm.  197.  Chap' 
leyn  v.  Alleyn.  19  Hen.  6.  44.  21  "Jac.  i.  cap.  26.  4  G?  5 
Will.  &  Ma!-,  cap.  4.  Sir  Bartholomew  Shower  and  myfelf  council 
for  Dodd. 


Prohibition        A   Libel  was  preferred  in  the  ecclefiaftical  court  for  fcandalous 
for  words  m     ^-x      words,  VIZ.    "  You  are  a  damned  bitch,  whore,    a  pocky 

the  ipiritual       ^    ""  T  1       •      1  1  »  a      1 

court.  "  whore,  and  if  you  have  not  the  itch,  you  have  the  pox."     And 

S.  C.  1 2  Mod.  Mr.  Mulfo  moved  for  a  prohibition,  becaufe  an  adion  lies  at  com- 
S^P.iiiJ.zAS  "^°"  ^■^^'^-  -^"^  ^^  P"^  t^'S  difference,  where  the  word  pox  is 
joined  with  other  words,  fo  that  it  cannot  be  underflood  but  of 
the  French  pox,  there  the  aftion  lies.  And  he  cited  3  Cro.  2. 
Which  Hoit  chief  jullice  agreed,  and  faid,  that  the  joining  it  with 
the  word  whore  would  make  it  be  underftood  of  the  French  pox, 
which  is  adlionable.  And  he  cited  a  cafe,  where  the  words  were ; 
He  got  the  pox  by  a  yellow  haired  wench  in  Moorfields  j  and  they 
were  held  adlionable.     And  a  prohibition  was  granted. 

Rio-den  verf.  Hedges. 

IF  a  fhip  be  arrefted  by  procefs  out  of  the  admiralty  court  for  a 
matter  arifing  within  their  jurifditlion ;  though  {he  be  refcued  at 
12  Mod  land,  the  conufance  of  the  refcue  belongs  to  the  admiralty  j  other- 
Refcue  conu-  wife  not.     Pfr  Hc// chief  jufticc.     See  1  Ventr,  1. 

fable  in  the 
admiralty. 

Judgment,  O^  Holt  chief  juftice.  If  the  difiringas  be  returnable  at  a  day 
when  en-  J[^  within  the  term,  judgment  may  be  entred  on  the  crown  fide, 
pTaftice.  though  there  be  not  four  days  remaining.  But  four  days  ought  to  be 
given,  if  there  are  fo  many.  In  the  cafe  of  Knox  and  Levaree,  who 
were  tried  for  a  mifdemeanor  three  days  before  the  end  of  the  term  in 
the  time  of  lord  chief  juftice  Scroggs,  Sir  Samuel  A/lrey  certified,  that 
judgment  could  not  be  entred ;  but  upon  conference  between  Sir 
JVilliam  "Jones,  then  attorney  general,  and  the  chief  juftice,  it  was 
fettled,  that  the  antient  practice  of  the  court  was  according  to  the 
dift'erence  before,  and  that  it  was  mifreported  j  and  judgment  was 
entred  againft  them.     Ex  relatione  m'ri  Jacob. 


The 
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The  bifliop  of  St.    Davids  verf.  Lucy. 

1  UCT  promoted  a  fuit  ex  officio,  &c.  before  the  archhiriiop  ofs  C.  izMod. 
^  Canterbury  againft  the  binion  of  5/.  Davids  upon  fcvcral  ar-  ^3^,      ^,  ,, 
tides   for    fimony  and    other    offenfes.      To    which    articles    Dr.  /jj..' 
Hhomas  Watj'on  the  bifhop  of  5/.  Davids  put  in  his  anfwer.     And  "-arrh.  4S4. 
proof  being  offered  on  the  behalf  of  the  promoter,  the  bifhop  ^p-jModV-v 
pealed    to  commiffioners   delegates.     And   pending  the  appeal   he  2  Bernard.' ' 
moved  in  the  King's  Bench  for  a  prohibition,    upon  a  fuggcftion,  35 3- 
that  the  matters  contained  in  the  articles  were  of  temporal  conu-  g.^    '  ■*■ 
fance,  Gff.     And  at  the  beginning  Sir  Bartholomenv  Sbowr  argued  \\'iii.  Rep  32., 
for   the   prohibition  ;    that  it  does    not  appear,   that  ihe  bifiiop  "f  l^s''r/ Vp!'^ 
5/.  Davids  was  cited  to  appear  in  any  court  whereof  the  law  takes  3  Salk.  90. 
notice;  for  the  citation  is,  that  he  fhould  appear  before  the  arch-  13  Rep. 42. 
bidiop  of  Canterbury,  or  his  vicar  general,  in  the  hall  of  Lambeth 
houfe,    to   anfwer,  &c.  which    is  not    any  court  whereof  the  law 
takes   notice.     For    the  archbifhop  has  the  fame   power  over  his 
fuffragan    bifliops,   as   every   bifliop  hath    over  the    clergy   of  his 
diocefe  ;  but  no  billiop  can  cite  the  clergy  before  himfclf,  but  in 
his  court.     And  therefore  the  citation  ought  to  have  been  here,  to 
appear  in  the  Arches,  or  fome  other  court  of  the  archbifliop,  (Sc. 
But  to  this  it  was  anfwered  by  Wright  King's  ferjeant,  that  with-  Archbifhops 
out  doubt  the  archbifliop  had  jurifdidion   over   all   the  clergy,  as^l'J^rall'the 
well  bifliops  as  others,  within  his  province.      And  for  that  he  cited  clergy. 
the  cafe  of  Dr.   JVood  bifliop  of  Litchjield  and  Coventry,    who  in 
the  year  1687  was  fufpended  by  archbifliop  Bancroft  for  dilapida- 
tions, and  the    profits  of  the  biflioprick  were  fequeft:red,  and  the 
epifcopal  palace  was  rebuilt  out  of  them  j  and   he  died  under  that 
fequeftration.      He   cited    alfo   the  cafe  of  Marnmduke   Middleton 
bifliop  of  iS^.  Davids,  who  upon  the  eighth  of  May  in  the  year 
1582  was  fufpended  by  the  high  commilTioners  for  mifapplication 
and  abufe  of  the  charity  of  Brecknock  (which  is  one  of  the  crimes 
of  which  this  bifliop  is  accufed).     PVhitgift's  Regijler  177.     And 
though  that  fufpenfion  was   made  by  the  high  commiflion   court, 
vet  that  will  make  no  difference;  becaufe  the  high  commiflioners 
have  not  any  new  jurifdidion,  or  greater,  than  the  archbifliop,  by 
1  Eliz.  cap.  I.     And  Holt  chief  jufliice  faid,  that  the  admitting  of 
that  point  of  the  jurifdidlion  to  be  difputcd,  would   be  to  admit 
the  difputing  of  fundamentals,  which  the  council  of  the  other  fide 
attempt  to  fubvert,  not  duly  confidering  the  refpeft  due  to  the  pri- 
mate and  metropolitan  of  England;  for  the  archbifliop  of  C^w/^r- 
hiiry  has  without  doubt  provincial  jurifdidlion  over  all  his  fuffragan 
bifhops,  which  he  may  exercife  in   what  place  of  the  province  it 
fhall  pleafe  him  ;  and  it  is  not  material  to  be  in  the  Arches,  no 

more 
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Jrcia,  whit}  more  than  any  other  place;  for  the  Arches  is  only  a  peculiar,  con- 
fifting  of  twelve  parishes  in  London,  exempt  from  the  bifhop  of 
London,  where  the  archbifliop  o{ Canterbury  exercifes  his  metropoli- 
tical  iurifdidion  ;  but  he  is  not  confined  to  exercife  it  there.  And 
the  citation  is  here,  to  appear  before  the  archbifliop  himfelf,  or  his 

Vicar  general,  vicar  general,  who  is  an  officer  of  whom  the  law  takes  notice;  for 
the  vicar  general  in  the  province  is  of  the  fame  nature  as  the  chan- 
cellor in  every  particular  diocefe  ;  and  the  dean  of  the  Arches  is  the 
vicar  general  of  the  archbifhop  in  all  the  province. 

Then  the  counfel  for  the  biHiop  of  St.  Davids  urged,  that  the 
matters  contained  in  the  articles  exhibited  againft  the  bifhop  before 
the  archbifliop  were  of  temporal  conufance,  and  not  conufable  be- 
fore the  archbifliop.     The  firfl  of  v/hich  articles  was,  that  the  bi- 
fhop 01  St.  Davids  being  incumbent  of  the  church  oi  Borough-green 
in  the  county  of  Cambridge,  covenanted  with  William  Brookes  for 
200  Guineas,  to  make  him  his  curate,  and  to  refign  to  him  hi^ 
rcdlory,  when  he  fliould  be  requefted  to  do  it.     And  Sir  IVilliam 
Williams,    Sir  Thomas  Poivys,    Sir  Bartholomew   Shciver,   and  Mr. 
Northey  argued,    i.   This  article  imports  only  a  contract  made  by 
the  biifliop  as  incumbent  of  the  church  of  Borough-green,  and  not 
as   billiop  of  St.  Davids ;    and  therefore  admitting  that  fad  to  be 
fimony,   they  ought  not  to  bring  it  per  faltum  before  the  archbifliop  ; 
but  it  fliould  be  begun  in  the  court  of  the  bifliop  oi  Ely,  who  hath 
Ca?nbridgeJ].nre  in  his  diocefe ;  for  this  method  will  deprive  the  bi- 
fliop of  his  appeal.     2.  That  this  fi(5l  amounts  only  to  a  temporal 
contraft,  and  which  is  not  of  fpiritual  conulance ;   for  no  matter 
is  alledged  in  this  article  to  be  executed,  which  amounts  to  Jimony ; 
for  he  only  took  money  to  make  a  curate,  which  is  lawful,  and 
the  covenant  to  refign  was  never  executed  ;  fo  that  it  could  not  be 
SeeMooryyz.  fimony  within  the  ftatute  of  Elizabeth,  becaule  there  was  not  any 
refignation  in  purfuance  of  the  covenant ;  and  it  is  not  linwny  with- 
in any  of  the  canons  which  are  in  force  in  England.     Befides,  that 
fince  the  flatute  of  Elizabeth  kx.iWs  Jimony,  it  is  a  queltion,  how 
far  the  King's  Bench  Vv'ill  permit  the  Spiritual  courts   to   proceed 
and  extend  their  notion  of  fimony.     Againfl;  which  it  was  argued 
by  the  attorney  general,   fcrjeant  Wright,    and   Mr.  ChrJ}:yre,    that 
as  to  the  firfl:  ohjedion,  if  a  bifhop  makes  a  fimoniacal  contrad,   it 
is  a  perfonal  offlnfe  in  him,  and  contrary  to  his  ofiice  of  bifliop, 
and  is   punifliable  by  the  metropolitan  by  the  ecclefiaflical  cenlures. 
But  if  the  archbifliop  had  proceeded  againft  the  bifliop  of  St.  Da- 
vids, by  depriving  him  of  the  benefice  of  LVw/_g-/^-^m77,  the  objec- 
tion  might  have   been  good  ;   for  the  bifliop  of  the  diocefe  might 
and  oujdit  to  have  proceeded  againft  him  for  that  purpofe,  and  not 
the  archbifliop.     But  theie  proceedings  are  for  an  of?enfc  commit- 
ted contrary  to  his  duty  as  being  a  bifliop.     And  of  this  opinion 
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was  the  whole  court.     And  as  to  the  fecond  objedion  they  faid, 
that  though  this  was  a  contradl,    yet  it  is  2i  fitnoniacal  contract,  and 
then  it  will  be  examinable  in  the  Spiritual  Court,  not  whether  the 
contradt  ought  to  be  performed  or  not,  but  to  punifh  the  party  by 
ecclefiaftlcal  cenfures.     This  was  proper  before  the  flatute  of  Eli- 
zabeth^ and  it  is  faved  by  the  fame  aft.     It  is  without  douht  Jimo- 
ny,   for  it  is  a  contrad  to  refign  a  benefice  for  200  /.  for  by  the  Simory. 
fpiritual  law  the  buying  of  chrifm,  &c.   or  any  other  thing  gtiae 
ad  fpiritualia  fpeBat,    is  fimony.     But  the  common   law   takes  no  3  Cro.  788. 
notice  oi  ■is\y  fimony,  but  that  which  the  flatute  mentions  ;  which  ^^"^^  ^- ^*'" 
flatute  has  not  defined 7?wo«y  in  fuch  manner  as  to  fay,  what  fhall^"'' 
be  /imom,  and  what  not,  by  the  fpiritual  law.     Then  this  fa<fl,  if 
il  he  fimony,  is  conufable  in  the  Spiritual  Court,  as  before  the  fla- 
tute o^  Elizabeth.     And  if  it    be  noifmouy,    and  the  archbifhop 
fliall  adjudge  it  fimony,  that  will  be  good  caufe  of  appeal,  but  not  of 
prohibition.     That  fimony  was  of  ecclefiaflical  conuflince  before  the 
ilatute,    is  without  doubt.       2   canon  of  the  council  of  Chalcedon^ 
Gen.   Cone.  397.     If  a   bifliop  or  churchman   conixnit  fmony,    he 
flail  be  degraded  ;  if  a  layman,  he  fhall  be  anathematized.     2  Gen. 
Cone.  1 1  o.     The  taking  of  money  for  orders  or  inftitution  is  fimo- 
riy  by   the  council  of  Chalcedon.     And  by  the  135  canon  of  the 
year  1603.  it  \i  fimony  to  take  any  thing,  where  the  ufage  does  not 
warrant  it;  and  it  \sfmony  to  take  more  than  the  ufage  warrants, 
as  more  for  vifitations  than  the  ufage  warrants,     ^od  fuit  coneef- 
fiim  per  totam  curiam.     And  per  Holt  chief  juftice,  fimony  is  an   of-  Simony  an  of- 
fenfe  by  the  canon  law,  of  which  the  common  law  does  not  take '^"'^''y'^*" 
notice,  to  punifh  it;  for  there  is  not  a  word  o{  fimony  in  the  fla- 
tute of  Elizabeth,  but  of  buying  and  felling.     Then   it  would   be 
very  unjufl,  if  ecclefiaflical  perfons  might  offend  againft  their  eccle- 
fiaftical  duty  in  fuch  inflances,  of  which  the  common   law  cannot 
take  notice  to  puniHi  them,  and  yet  the  King's  Bench  fhould  pro- 
hibit the  Spiritual  Court  from  infliding  punishment  according    to 
their  law.     The  clergy  are  fubjed  to  a  law  different  from   tliat  to  clergy  fub- 
which  laymen  are  fubjedl,  for  they  are  fubjcdl  to  obey  the  canons,  j«' to  the 
for  the  convocation  of  the  clergy  may  m..ke  laws  to  bind  all  the  ""*'"•• 
clerks,  but  not  the  lay  people.     And  if  the  clergy  do  not  conform 
themfelves,   it  will  be  caufe  of  deprivation.     2  Cro.  37.     Rcfolved 
by  all  the  "idges  of  England.     And  by  fuch   authority  were  the  canons. 
canons  of  the  year  1603  made,  which  make  fimony  fo  great  an  of- 
fenfe.     And  the  laid  canons  have  been  always  received,    though 
fome  queflion   has  been  made  of  the  canons  in  1640.     And  many 
of  the  ancient  canons  are  as  old  as  any  law  that  we  have  at  this 
time. 

Then  the  counfel  for  the  bifhop  of  St.  Davids  faid,   that  ano- 
ther article  againfl  the  bifhop  was,  that  he  took  cxceffive  fees  for 
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conferring  orders,  inftitutions,  vifitations,  &c.  and  (by  them)  that 
amounts  to  extorfion,  and  therefore  it  is  punifhable  by  indidlment 
at  common  law;  and  the  rather  becaufe  they  fhew  cuftom  for  the 
fees  which  they  fay  the  biOiop  ought  to  have  taken,  and  that 
makes  it  without  doubt  conufable  at  common  law,  becaufe  the  Spi- 
ritual Court  cannot  try,  cuftom  or  not.  But  to  that  it  was  an- 
fwered  by  the  counfel  of  the  other  fide,  that  thefc  ofFenfes  in  the 
Spiritual  Court,  and  by  the  canon  law  are  fnnony  j  for  orders 
ought  to  be  free,  and  fo  it  is  declared  by  the  ftatute  of  Eliza- 
beth, ^od  fiiit  concejjum  per  tot  am  ciirlant  And  per  Holt  chief 
jufliice,  by  the  canon  law,  and  of  common  i  ;<i;ht  no  parfon  ought 
to  take  any  thing  for  chrijletiwg  of  children^  burials,  &c.  but  by 
cuftom  they  are  allowed  to  take  fomething.  And  procurations  are 
Procurations,  fuable  only  in  the  Spiritual  Court,  and  are  merely  an  ecclefiafti- 
cal  duty ;  and  it  is  a  queftion,  whether  the  taking  more  for  them 
than  ought  to  Jdc  taken,  can  be  extorfion  at  common  law. 


1 


Chriftening, 
burials. 


Ordination 
without  ten- 
dring  the 
oaths. 


Then  the  counfel  for  the  bifliop  faid,  that  another  article  againft 
him  was,  that  he  ordained  a  man,  and  did  not  adminifter  to  him 
the  oaths  according  to  the  i  Will.  &  Mar.  and  yet  certified  under 
his  epifcopal  feal  that  he  had  taken  the  oaths,  whereas  Jie  had  not 
taken  them ;  which  is  puniOiable  by  the  ftatute  i  IVill.  &  Mar.  at 
common  law,  being  a  breach  of  the  ftatute.  But  to  that  it  was 
anfwered  by  the  court,  that  the  ftatute  has  made  it  now  part  of 
the  office  of  a  bifliop,  to  tender  the  oaths  upon  ordination :  And 
then  the  metropolitan  may  proceed  againft  a  bifliop,  if  he  does  not 
obey  the  ftatute  in  this  point,  for  proceeding  contrary  to  his  office 
of  bifliop.  As  if  a  ftatute  appointed,  that  the  judges  fliould  do  any 
thing,  and  they  refufed  j  this  would  be  a  forfeiture  of  their  office, 
and  a  fcire  facias  would  lie  to  repeal  their  patents,  without  previous 
■■conviflion. 


Ordaining  a 
man  under 
-age. 


Then  the  counfel   for  the  bifliop  argued,  that  anotTier  article 


againft  him  was,  that  he  had  ordained  a  man  under 


age 


that  the 


Bilhop  depri- 
ved. 


bifliop  made  his  defenfe  and  faid,  that  the  churchwardens  of 

had  certified  to  him,  that  he  was  of  full  age  ;  to  which 
the  promoter  anfwered,  that  that  certificate  was  forged  j  for  the 
faid  churchwardens  did  not  certify,  and  one  of  them  could  not 
write :  fb  that  this  article  imports  forgery,  and  therefore  examina- 
ble and  punifliable  at  common  law.  And  fince  the  adt  of  unifor- 
mity has  altered  the  law,  they  ought  to  proceed  upon  the  fliid  fta- 
tute for  ordaining  under  age.  But  the  court  faid,  that  the  diftinc- 
tion,  which  would  anfwer  almoft  all  thefe  objedlions,  was  this; 
that  as  to  that  which  relates  to  the  office  of  bifliop,  and  is  againft 
his  duty  as  a  bifliop,  the  Spiritual  Court  may  proceed  againft  him, 
to  deprive  him,  but  not  punifli  him  as  for  a  temporal  olfenfe.  Sec 
2  Sir 
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Sir  Jolm   Savage's  cafe,    Keil'W.    194.    and    5  Co.  Caudrcfs  cafe, 
where  upon  a  fpecial  vcrdid  found,  it  appeared,  that  Caiidrey  was 
deprived  by  the   high   commitrioners,    for    preaching  againfl  the 
Common  Prayer ;    and  though  there  was  other   punifliment    ap- 
pointed by  the   flatute,  and  not  deprivation   until  the  fecond  cf- 
fenfe  ;    yet  it   was   held,  that  they  might  proceed   by  their  own 
law,  and  deprive  him;  it  being  againfl:  the  duty  of  his  office  as 
a  minifter,  and  they  having  power  to  purge  their  body  of  all  fcan- 
dalous  members.     And  per   Holt  chief  juftice,    as   to  cufliomary 
fees,  the  matter  of  the  cuftom  is  not  in  quefl:ion,  for  then  they 
ought  to  have  laid  a  pofitive  cufliom  to  take  fuch  a  fum  ;   which 
is  not  here,  but  only  that  he  took  more  than   the  ufual  fees.     But  Suit  upon  a 
if  a  cuftom  had  been  laid,    it  feemed   to  him,   that  a  prohibition^"^'?"' '"'''*= 
would  not  have  lain  ;    becaule  it  concerns  meer  ecclelialtical  per-  qq^^x., 
fons  and  rights,  and  therefore  may  be  founded  upon  their  eccle- 
fiaftical  conftitutions.     And  per  Gould  ]\i9i\ct  it  appears,  that  the  Extorfion  in 
Spiritual  Court   has  jurifdidion    in   cafes  of  extorfion  in   their  of-  ^^^  Spiritual 
licers  and   members  by  the    ftatute  of  3 1   Ediv.   2.  cap.    4.    and 
2  Injl.  586.  where  a  bill  was  pafTed,   to  enable  juft:ices   of  peace 
to  inquire  of  extorfions   in  the  bifhops    and  their    officers  ;    and 
there  the  biffiops  made   proteftations  of  their  ancient  rights,  &c. 
And  the  cafe   in  i  Sid.  217.      i    Keb.  721,  762.     Smallbrook  v. 
Slader,  warrants  the  diftindtion  taken  before  by  the  court.     And 
(by  him)    in  cafe  of  perjury,    if  it  be  committed  in  a   caufe  ofPerjury^ 
which  the    Spiritual    Court   has   conufance,    as   matrimony,   &c. 
they  fliall  proceed   in  the   Spiritual    Court   to  punifl^   it;    other- 
wife   v/here  it   is  committed    in  matter  of  contrails,  Gf<r.   Keilw. 
39.     2  He}i.  4.    10.     And  per  Holt  chief  juftice  it   has  been   a 
queftion,    whether    perjury    in   the  Spiritual  Court  can  be  tried 
here ;  and   in  all  the  cafes  where  it  has  been,    the  perfons  have 
been    acquitted,    and   fo   it  has    been  ended,    but   it  is    not  yet 
fettled. 

Another  article  was  for  the  abufc  of  the  charity  at  Brechwck^ 
and  for  putting  out  the  fchoolmafl:er  there,  ^c.  and  for  detaining  a 
•deed  of  exemplification,  &c.  And  a  prohibition  was  granted  as  to 
this  article,  but  denied  as  to  the  reft.  And  afterwards  the  bifliop 
was  deprived  before  the  archbiffiop,  from  which  fentence  he  ap- 
pealed to  the  delegates.     PoJ}.  539. 


Whitgravc 
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Whitgrave  ve^-J,    Chancy.     C.  B. 

6.  C.  Lutw.  XN  an  adion  brought  for  80/.  the  defendant  pleaded  that  he  loft 

c^°'      flat   A  ^^  to  the  plaintiff  at  play,  and  that  at  the  fame  time  he  loft  40/. 

9  Ann.  cap.    to  J.  S.  at  play;    and  then  pleaded  the  ftatute  ot   gaming,  &c. 

14-  The  plaintiff  demurred.     And  adjudged  a  good  plea,  fince  both 

the  fums  amount  to  more  than  100/.  and  were  loft  at  one  fitting. 
Cofitra,  if  the  40/.  had  been  loft  by  covin,  to  avoid  the  payment 
of  the  80/,     Adjudged  in  C.  B.     Ex  relatione  m'ri  Thornhill. 


'Objiupavit.     /'^  A  S  E  for  flopping  a  watercourfe.    Not  guilty  pleaded.    Verdift 

v 4  for  the  plaintiff.     And  it  was  moved  in  arreft  of  judgment, 

that  it  was  objiiipamt  et  objhuxit  generally,  without  fhewing  how, 
as  per  ripas,  &c.  But  it  was  over-ruled.  And  GouU  juftice  faid, 
that  3  Leon.  13.  objlupavit  generally  was  held  good,  but  that  it 
would  be  ill  upon  demurrer.  Holt  chief  juftice  faid,  that  he  had 
known  it  held  both  ways.  And  the  plaintiff  had  his  judgment 
by  the  three  judges.    Holt  non  contradicente.     Ex   relatione  m'ri 


"Jacob. 


Machin  verf.  Molton. 


S.C.  izMod.  A  ^R,  Bridges  moved  for  the  difcharge  of  a  rule,  by  which  a 
Lutw  10C7.  -l-^l  prohibition  was  granted  «///,  &c.  to  the  confiftory  court  of 
s.  c.  2  Saik.  the  archbifliop  of  Tork ;  where  Molton  reftor  of  the  church  of  South 
5^49  Collingham  in  NottinghamJJnre  preferred  a  libel  againft  Machin  for 

c  Mod.  450.  fubtradlion  of  tithes.  And  the  motion  for  the  prohibition  was 
Prohibition  grounded  upon  a  fuggeftion  that  Machin  lived  within  the  diocefe 
^°c  v^^A^^^Ce  ^^  Lincoln^  and  therefore  ought  not  to  be  cited  out  of  the  diocefe 
Saik  qo  where  he  lived,  by  23  Hen.  8.  cap.  9.  And  the  caufe  that  Mr. 
cji.  '    Bridges  fliewed  to  the  court,  to  difcharge  the  rule,  was,  becaufe 

Machin  had  lands  within  the  diocefe  of  2"ork,  viz.  in  the  parifh  of 
South  Collingham  in  Nottinghampnre ;  for  tithes  of  corn  growing 
upon  which  lands  Molton  libelled  in  the  confiftory  court  of  York ; 
and  when  the  citation  was  ferved,  Machin  was  there,  though  he 
lived  generally  within  the  diocefe  of  Lincoln.  And  he  cited  Dr. 
Blacbnore's  Ci.(t,  Hardr.  421.  where  it  is  faid  by  the  court,  that 
if  a  man  be  cited  within  the  diocefe,  though  he  is  not  an  inhabi- 
tant there,  but  only  comes  there  upon  the  account  of  trade  or  other- 
wife,  that  this  is  not  within  the  ftatute  of  23  Hen.  8.  cap.  9.  But 
ggjQ^yjjj,  ferjeant  Jenner  for  the  prohibition  cited  1  Roll.  Rep.  328.  Moor 
•V.  Cockain  and  Saunderfon,  where  it  is  admitted,  that  if  an  exe- 
cutor hving  in  the  diocefe  of  .^.  be  fued  and  cited  in  the  diocefe 
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of  B.  where  the  will  was  proved,  a  prohibition  fhall  be  granted. 
But  per  Holt  chief  juftice,  if  A.  lives  in  the  diocefe  of  B.  and  oc- 
cupies lands  in  the  diocefe  of  C  if  ^.  fubtradts  tithes  in  C  he  may 
be  cited  and  fued  there  ;  and  it  is  not  within  the  ftatute  ofHejj.  8. 
For  when  A.  occupies  lands  in  C  that  makes  him  an  inhabitant 
there,  and  out  of  the  intent  of  the  ftatute.  And  if  a  man  has  goods 
in  the  diocefe  of  yf.  only,  and  he  makes  his  will,  and  conftitutes 
B.  who  lives  in  the  Diocefe  of  C.  his  executor,  and  dies;  JB.  proves 
the  will  in  the  court  of  the  bifhop  o(  A.  B.  may  be  cited  in  the 
diocefe  of  ^.  for  a  legacy  devifed  by  this  will,  becaufethe  refidence 
of  the  executor  does  not  give  conufance,  but  the  probate  of  the 
will.  To  which  i^o^^^^y  juftice  agreed.  Jemier  kr]tzni'.  The  cafe 
in  I  Roll.  Rep.  328.  is  contra.  Holt  chief  juftice  :  Then  it  has  been 
over-ruled  feveral  times  fince.  And  though  that  ftatute  was  made 
to  prevent  vexation,  yet  there  are  feveral.  exceptions.  Adjour- 
natiir. 

And  afterwards  at  another  day  Mr.  Bridges  againft  the  prohi- 
bition argued,  that  if  a  prohibition  (liould  be  granted,  there  would 
be  a  failure  of  juftice,  becaufe  Molton  cannot  maintain  a  fult  in  the 
court  of  the  biftiop  of  Lincoln  for  the  fubftradlion  of  thefe  tithes. 
And  Mr.  Brodcrick  of  the  fame  fide  faid,  that  the  ftatute  of  32  i?'.  8. 
cap.  7.  which  fays,  that  perfons  withdrawing  tithes  fliall  be  con- 
vened before  the  ordinary  of  the  place  where  they  were  withdrawn, 
will  amount  to  a  repeal  of  23  Hen.  8.  cap.  9.  if  it  had  been  within 
the  intent  of  the  faid  adl,  which  he  faid  was  never  intended.  But 
Jeimer  fcrjeant  cited  13  Co.  6.  Porter  v.  Rocbe/ler.  Palm.  488. 
Hob.  185.  Jo7ies  v.  Jones.  I  Roll.  Rep.  2zS.  And  as  to  fuits  upon 
wills,  they  might  tranfmit  them  to  the  diocefe  where  the  party 
lives.  [See  Gcd/>.  191.  Frances  v.  Powell.]  And  that  civilians 
had  told  liim,  that  they  can  fue  a  man  in  the  fpiritual  court  of  the 
diocefe  where  he  refides  for  tithes  which  he  ought  to  pay  for  lands 
in  another  diocefe.  But  to  that  Broderick  faid,  that  a  fuit  for  tithes 
was  local.  And  for  that  he  cited  \  Keb.  48  i.  Rogers  v.  Harding. 
But  per  Holt  chief  juftice,  the  ftatute  32  Hen.  8.  cap.  7.  did  not 
intend  to  repeal  any  part  of  23  Hen.  8.  cap.  9.  But  the  queftion 
is  here,  whetlier  there  is  any  remedy  in  Liiicolvp^ire  for  this  fub- 
tradion  of  tithes  within  the  diocefe  oilork?  The  civil  law  courts 
may  tranfmit  any  caufe  into  another  civil  law  court,  and  fo  they 
<lo  every  day  for  caufes  arifing  in  the  admiralty  of  France.  But 
here  the  queftion  is,  whether  the  jurifdidlion  arofe  from  the  caufe, 
or  from  tlie  pcrfon  ?  If  a  will  be  proved  in  the  prerogative  court 
of  Canterbury,  a  fuit  upon  it  for  a  legacy,  &c.  muft  be  in  the 
Arches,  which  is  the  provincial  court,  tliough  the  party  lives  in 
another  diocefe.  See  the  faving  of  the  ftatute  23  ?Ien.  8.  cap.  9. 
for  that.    Adjournatur.     And  afterwards  a  prohibition  was  granted, 
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to  the  end  that  the  parties  fhould  declare  upon  it ;  {o  that  the  que- 
ftion  might  come  more  judicially  before  the  court.     Po/l.  534. 

Dr.  Groenvelt  v.  Dr.  Burwell  et  al',  cenfors  of  the  col- 
lege of  Phylicians. 

Intr.  Midi.  9 /F/7/.  3.     B.  R.    Rot.  178. 

s^C.  Comyns  London  fl  \jEniofandum  quod  alias  fcilicet  termtno  Pafchae   uU 

s.  C.  I  Salk.        .  ti>'^°  praeterito  coram  do77ii7io  rege  apiid  Wejltnona- 

144,  &c.      Jierlum  venit  Jclmines  Groe?ivelt  in  tnedicinis  do6lor  per  Thomam 

earth. 42 1,    p.^iifig  attorjmtiun  fuiwi  et  protiiUt  hie  in  curia  diSli  domini  regis 

I  Saik.  396.  fiifJC  ibidem  quandam  billam  fuatn  "jerfus  Thomam  Burwell  Richardum 

Torlefs  Willelmwn   Daives  et  Tho?nam  Gill  in  medicinis   doSiores  et 

Johamiejn  Cole   in  Cuftodia  marefcalli,  &c.  de  placito  tranfgrejjionii 

infultus  et  imprijhiameiiti  et  Junt  plegii  de  profequendo  fcilicet  Jo- 

Declaration    hamies  Doe  et  Richardus  Roe.     ^ae  quidem  billa  fequitur  in  baec 

faul^'^batter^'^  ""^^^^^  fi-  J^h^^ncs  Groen'uelt  in  medicinis  do£ior  queritur  de  Thoma 

v/oundingT^'  Burwell  Richardo  Torlefs  Willclmo  Daives  et  Thoma  Gill  in  medi- 

and  impriibn-  ciuis  doSloribus  et  Joharme  Cole  in   cufiodia   marefcalli   marefcalciae 

xatTX.  domini  regis  coram  ipfo  rege  exijleiitibus  de  eo  quod  ipfi  iidem  Thomas 

Burwell  Richardus  Torlefs  Willelmus  Dawes    Thornas   Gill   et    Jo- 

hannes  Cole  decimo    quinto  die  Aprilis  anno    regni  dotnini  Willelmi 

tertii  nunc  regis  Angliae,  &c.  7io7io  vi  et  armis,  viz.  gladiis  baculis 

et  cultellis  in  ipfum  Joha777ie7n  Groe7ivelt  apud  London  praediSliuu, 

•viz.  in  pa7'ochia  beatae  Mariae  de  arcubus  in  war  da  de  Cheape  /'«- 

fultian  fecermit  et  ipfan  Joha7me7n  Groe7ivelt  adtU7ic  et  ibide/n  iier- 

bei-avenmt  vuhieravcrunt  et  7naletra£fave7-U7it  ita  quod  de  vita  ejus 

77iaxi777e  defperabatur  et  ipfum  Joha7i7ie7n  Groe7ivelt  adtiinc  et  ibidem 

imprifonavenmt  et  ipfum  jic  in  prifo7w  per  77iagnu7n  tetnpus,  viz.  per 

fpatiian  fptc?n  dicru7n  cxtuiic  proxi77ie  feqmmtiictn  fine  aliqua  ratiO' 

7iabili  caufa   contra   vohmtate7n  ipfius   "'johoMJiis  G7'onivelt  ac  contra 

lege7n  et  confuetudines  hujus  rcg7ii  A7igUae  ibidc7n  dcti7iueru7it  et  alia 

c7iormia  ei  adttmc  et  ibidcin  i7itule)-unt   cc7itra  pacem   didi  do777ini 

regis  7ni)ic  et   ad  damnum   ipfius  foha7inis  G7-oenvclt  duariim   77iille 

Iibra7-U7n  et  inde  producit  jeila7n^  ^c. 

The  defen-  £/  modo  ad  hunc  diem  fcilicet  die7n  fabhati  proxi7ne  pofl  tres  fepti- 
c'ants plead,  jjmnas  far.Sli  Michaclis  ijlo  code7n  tcrmino  ufque  quem  diem  pracdi£li 
Thomas  Burwell  Richardus  Torlefs  Wilktmus  Daives  Thoinas  Gill 
et  Joha7incs  Cole  habueru7it  lice7itiam  ad  billam  praediBam  interlo- 
quendi  et  tunc  ad  refpondendiwi,  &c.  coram  do/ni?io  rege  apud  Wefl- 
monajlei-iiun  veniunt  tarn  praediBus  fohajmcs  Groenvelt  per  attor- 
mitumfuum  praediSlum  qiiam  praedi5H  Tho77ias  Richardus  lVilleh7ius. 
Thornas  et  "Johannes  Cole  per  Richardum  Swift  attornatum  fuim  et 

iidem 
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iidem  Thomas  Richardus  Willelmus  Thomas  et  'johmines   Cole    defen- 
dunt  mm  et  injur  iam  quatido,  &c.     Et  quoad  venire  vi  &  ar  mis  feu  A?  to  the  -vi 
qui cquid  quod  eft  contra  pacem  di£ti  domini  regis  nunc  necnon  '■jerbe-"  '"'""''}'"^' 
rationetn  et  -vidnerationem  praediBas  J'uperius  fieri  fuppofitas  dicunt  woundir.g, 
quod  ipfi  non  Junt  inde  culpabiles.    Et  de  hoc  ponunt  fe  fuper  patriam^^^g'^^'^^y- 
et  praediSfus  Johanftes  Groenvelt  inde  fimiliter^  CSc.     Et  quoad  r^- And  us  to  the 
fidiium  tranfgrejjionis  et   imprijonamenti  praediciorum  fiiperius  fieri  ^^'"''^"^  °^ ^* 
fuppofUorum  iidem  Thomas  Richardus  Willelmus    Thomas  ct  Jrjhajmes  imp'rifonment 
Cole  dicunt  quod  praedi^us  Johamtes  Groennielt  aclionem  Juam  ^r^f- thty  plead. 
diclam  inde  verfus  eos  habere  feu  manutenere  non  debet  ^da  dicunt 
quod  jamdudum  et  diu  ante  praediBufu  tempus  quo  fupponitur  traff- 
grejjionem  et  imprifonamentum  praedidia  fieri  dominus  Hmricus  nuper  The  letters 
rex  AngUae  oolavus  per   literas  fuas  patcnies  fub  ?nag?io  figillo  fuo^^^^"^'^^ . 
Angliae  ftgillatas  gerentes  datum  apud  JVe/l}no?iaJlerium  licefimo  die  co'rporatmg 
Septetnbris  anno  regni  fui  decimo  quas  iidem  Thomas  Richardus  Wil-  ani^  cretimg 
lelmus  Thomas  et 'Johannes  Cole  hie  in  curia  proferunt  rccitando  ^^'^'^''if  f^i'anrin^ 
cum  regii  ofiicii  fui  iniinus  arbitrabatur^  ditionis  fuae  hominum  feli-  i.ondin. 
citati  om?n  ratione  confulere,  id  autem  "vel  imprimis  fore,  fi  impro- 
horum  conatibus  tcmpefiive  occiirreret ;    apprime    neceffariiim  duxity 
improborum    quoque   hominwn,  qui  rjiedicinam  tnagis  avaritiae  fuae 
caufa  quam  ullius  bonae  confcientiae  fiducia  prcfitebantur,  unde  rudi 
et  credulae  plcbi  plurima  incotn7noda  oriantur,  audaciam  compcfcere, 
itaque  partim    bene  inftitutarum  civitatum  in  Italia  et  aliis  multis 
nationibus    exemplum   itnitatus,  partim   graviutn    virorum   doBorum 
fohannis  Chambre    Thomae  Linacre  Ferdinandi    de   ViSloria  medi- 
corum  fuorum   Nicolai    Halfewell   'Johaimis    Francifci    et    Rcberti 
Yaxley  mediconim  ac  praecipue  rcvcrendiffimi  in  Chrifio   patj-is   ac 
domini  domini  Thomae  titulo  fan£lae  Ciciliae  trans  Tiber im  facrofinclae 
Romanae  ecclefiae   prejhyteri    cardinalis  Eboracejfis  archiepifcopi   et 
regni  fui  Angliae  cancellarii  clarijjimi  precibus  iiiclinatus,   collegium, 
perpetuum  doBorum  et  gravium  virorum,  qui  viedicinam  in  urbe  fua 
London  et  fuburhiis  intraque  fcptem  millia  paffuum  ab  ea  urbe  quaqua- 
verfus  publice  eercerent,    infiitui  vohdt  atque  ifnperavit,  quibus  turn 
fid    honoris  turn  publicae   utilitatis    iiomine  curae  lit  fpera'vit    effct^ 
7nalitioforum  quorum  meminent  jnfcietitiam   temeritatemque  tarn  cx- 
emplo  gravitateque  fua   deterrere,  quam  per   leges  fuas  nuper  editas 
ct  per   confiitutiones  per  idem  collegium  condendas  punire,  quae  quo 
facilius  rite  peragi  potuifjent,    memoratis  doBorihus  Johanni  Chambre 
Thomae  Linacre  FenUnando  de  ViBoria  medicis  fuis  Nicclao  Halfe- 
•wcll  'Johanni  Francifco  et  Roberto  Taxley  medicis  coficrfiit,   quod  ipji 
ommfque  homines  ejufdem  facultatis  de  et  in  civitate  praediBa  efjent 
in  re  et  nomine  iinum  corpus  et  rommunitas  petpetiia  f^ve  collegium 
perpetuum,    et  quod  eadcm  communitas  five   collegium  fmgulis    annis 
imperpetuum  eligere  pofjcnt  et  Jaca-e  de  ilia  ccmmunitate  aliquem  pro- 
vidum  'uirum   et   in  facultate   medicinae  cxpertum    in   praefidentem 
ejufdem  '.collegii  fi'-ce  communitatis,  ad  fupervidendum  recognojcendum 
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et  gube7-nandiim  pro  illo  an?io  collegium  five  communitatem  praediSlam 
et  onmes  homines  ejufdemfacultatis  et  negotia  eoriindetn  ;  et  quod  iidem 
praefide}is  et  c.ollegiu7n  Jive  communitas  haberent  JucceJJionem  perpetuam 
et  commutie  figillum  negotiis  diSforum  comtnunitatis  et  praefidetitis  im~ 
perpetuum  ferviturutn,  et  quod  ipfi  et  fuccejfores  fui  imperpetutim  ejfent 
perfonae  habites  et  capaces  ad  perquirendum  et  pojjidendum  in  feodo  et 
perpetuitate  terras  et  tenementa  redditus  et  alias  poff'ejjioties  qiiaf- 
cunque  :  ConceJJit  etiam  eis  et  fuccejforibusfuis  pro  fc  et  haeredibus  JuiSy 
quod  ipfi  et  fuccejfores  fui  potuijfefit  perquirere  fibi  et  Juccejj'oribus  Juts 
tarn  in  diSla  urbe  quam  extra  terras  et  tenementa  quaecunque  antiuum 
valorejn  duodemn  librarum  ?2on  excedejttia,  Jlatuto  de  aliejiationibus  ad 
manum  mortuam  non  obflante ;  et  quod  ipfi  per  nomen  praefidentis 
collegii  feu  comniunitatis  Jacultatis  jriedicinae  London  placitare  et 
implacitari  potuiffent  coram  quibifcunque  judicibus  in  curiis  et  aciio' 
nibus  quibufcunque  ;  et  quod  praedi&i  praefidens  collegium  five  com- 
munitas et  eorum  fucceffores  co7igregationes  licitas  et  honeflas  de  fe- 
ipfis  ac  flat  lit  a  et  ordinationes  pro  falubri  gubernatione  fupervifu  et 
cor}-e6lione  collegii  feu  comniunitatis  praediBae  et  otnnium  bomijium 
eandem  facultatern  in  diSia  civitate  feu  per  feptem  milliaria  in  cir- 
cuitu  ejufdem  civitatis  exercentium  fecundum  necjfitatis  exigentiam 
quoties  et  quando  opus  fuerit  facer e  valerent  licite  et  impune  fine  im- 
pedi?nento  diSli  nuper  regis  haeredum  vel fiiccefforum  fuorum  jujiicia- 
riorum  efchaetorum  vicecomitum  et  aliorum  ballivorum  vel  minifirorum 
fuorum  haeredum  vel  fiiccefforum  fuorian  qiiorumcunque  :  Cone  ef it  etiam 
etifdem  praefidenti  et  collegia  feu  communitati  et  fuccef'oribus  fuisy 
quod  nemo  in  diBa  civitate  aut  per  feptem  milliaria  in  cir cuitu  ejuf- 
dem exerceat  diSiam  facultatem,  nifi  ad  hoc  per  diBos  praefidentem 
et  communitatem  feu  fuccejjorcs  eorum  qui  pro  tempore  fuerint  ad- 
hnfjiis  effet  per  ejufdam  praefdentis  et  collegii  liter  as  fgillo  fuo  com- 
inuni  jigillaias,  fub  poena  centum  foUdorum  pro  qmlibet  7nenfe  quo  non 
ddmiffus  eandem  facultatem  cxercuerit,  dimidio  inde  diSlo  domino  regi 
A  haeredibus  filis^  et  dimidio  diBis  praefidenti  et  collegia  appUcando. 
•'  Prdeterea  voluit  et  conceJjit  pro  fe  et  fuccefforibus  fuis  quantum  in  fe 
'fuvt'y  'quod  per  praefidentem  et  collegium  praediBae  communitati s  pro 
"  'tempore  exijlentes  et  eorum  fuccefjores  imperpetuum  quatuor  fingulis 
■  annis  per  ipfos  eligerentur,  qui  haberent  fiipervifum  et  fcrutifiarn 
correBionem  et  gubernationefn  omnium  et  fniguloriun  diBae  civitatis 
mediccrum  utcjitium  facidtate  fnedicinae  in  eadcm  civitate  ac  aliorum 
medicorum  forinfecorum  qiiorumcunque  facultatem  illatn  medicinae 
aliquo  modo  jrequentantium  et  iitentium  infra  eandem  civitatem  fub- 
iirbia  rjufian  five  intra  fpt cm  milliaria  in  circuit u  ejufdem  civitatis 
ac  punitionem  corundem  pro  dcUBis  fuis  in  non  bene  excquendo  faciefido 
et  iitendo  ilia,  necnon  fupervifim  et  fcrutinam  omnium  medicinarum 
et  earum  receptionis  per  diBos  medicos  feu  aliqucm  eorum  hujufmodi 
ligeisdiSii  nuper  regis  pro  eorum  infirmitatibus  et  hujif modi  cur  audi s 
et  fanandis  dandarum  imponendarum  et  utendarum  quoties  et  quando 
I  cpui 
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opus  fuerit  pro  commodo  et   utiiitate  eorum  ligcorum  diSil  nuper  re- 
Ms  ;  ita  quod  punitio  hujufmodi  mL^dicorum  utentliim  diBa  facultate 
tnedicinae  fic  in  praetnijis  deli}iquentium   per  fines  amerciamenta  et 
imprtfonamentum  corporum  fuorum  et    per  alias  vias  rationabiles  et 
.congriias  exequeretur :    Voluit  etiam  et  conccffit  pro  fe  haeredibus  et 
fuccefforibus  quantum  in  fe  fnit,  quod  Jiec  praefidens  n^'c    ahquis  de 
collegia  praediclo  mcdicorum  nee  fuccejfores  fui    nee   eorum    aliquis 
exercens  Jacultatem   illam    quoquomodo  in  futurum    infra    civitatem 
fi:am  pracdiBam  et  fuburbia  ejufdein  feu    alibi  fmmonerentur  aut 
poncrentur    neque    eorum    aliquis   fumn207ieretur    aut    poneretur    in 
aliquibus   q/Jifis   juratis     inqueftis    inquifitionibus    attinSiis    et    aliis 
recognitionibus    infra   diSiam    civitatem    et    fuburbia     ejufde7n    itn- 
pofterum    coram    tnajore  et    vieecomitibus  feu    coronatoribus     diSlae 
civitatis  fuae  pro   tempore    exijhntibus  capie}idis,    aut  per    aliquetn 
cfficiarium  feu    viinifrutn  fuum    vet    officiarios  five    miniftros  fuos 
fummonend's^    licet    eaedem  juratae  inqui/itiones   feu     recognitiones 
fummonitae  fuerint  fupcr  brcvi    vel  brevibus  diSfi  nuper   regis  vel 
haeredum  fuuum  de  reSio,  fed  quod  diSii  magiftri  five  gubernatorcs 
ac  communitas  jacultatis  antedi£lae  et  fuccefjores  fui  et  eorum  quili- 
bet  difiam  facultatem  exercens  verfus   eundem  nuper  regem   haeredes 
et    fuccefjres  fuos  ac  verfus  majorem  et  viceco?niti's    civitatis   fuae^ 
pradiciae  pro    tempore   exijientes   et    quofcunque   officiarios  et   mini- 
Jlros  fuos  forent    inde    qiiieti    et   penitus   exonerati    imperpetuum ; 
prcAit   per    eafiem   literas  patcntes   inter   alia  plenius  apparet.     Et 
iidcin  Thomas    Richardus   IVillelmus   Thomas    et   Johannes   Cole    ul- 
terius   die  wit,   quod    virtute  liter  arum  patent  ium  praedi5ii  fcbmines 
Chatnbre  Thomas  Linacre   Farnando  de  Victoria  Nicolaus  Halfewell 
"Johannes  Francifcus  et  Richardus  Taxley    medici   et    omnes  homines 
ejufdem  facultatis  in  eivitate  praediSta  fueriint  unum  corpus  et  com- 
munitas pcrpctua  f.ve  collegium  perpctuum  ;    Pofteaque  per  quendam 
aSium  in  parliamento  diSfi  nuper  regis  Henrici  oBavi  apud  Wefimo- 
naflerium  in  comitatu  Middlefcx  ultimo  die  Julii  anno  regyii  ejufdefn 
7iuper  regis  quintodecitm  per  prorogationem  tento  edit  urn  inter   alia 
inaSlitatum  fuit   auBoritate   ejufdem  parliamenti^    quod  pro  eo  quod 
confeBio   praediBa^  corporationis  fiat   meritoria  et  valde  bona  pro 
republica  huj'us  regni  Angliae,  et  practerea  expediens  et  neceffarium 
fuit,    providere,    quod  nulla   pcrfona   praediBi    corporis  politici    et 
cotnmunitatis  praediBae  permitteretur  exercere  et  praBizare  medi- 
cinam,  Anglice  pradice  phyfick,  fed  tantummodo  tales  perfottae  quae 
effent  projoundae  et  modcflae,  yinglice  fad  and  difcreet,  proftaide  li- 
ter at  ae   et  maxime  fludi  >fue  in  arte  medicinae,  Anglice   grounded  ly 
learned  and  deeply  ftudied  in  phyfick,    in  confideratione  cujus,    et 
pro  ulteriori  auBoritate  praediStarum  literarum  patentium,   acetiam 
pro    elargiamento    ulteriorum   articulorum  pro   praediBa    republica 
habendjrum  et  fiaidorum^    per  diBum  nuper  regem  ■cum  confenfu  do-s 
miTwrum  fpiritualium  et  temporalium  et  communium  in  eodem  parlia- 
mento   affemblatorum  inaBitatum  exijlit  inter  alia,    quod  praediBa 
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corporatio  pracdiSiae  commiivitatis  facultatis  medicmae  pi-aediciae  et 
ovinia  ct  Jingula  concejjhnes  articuli  et  aliae  res  content  a  ct  fpcdfi- 
cata  in  pracdiBis  Uteris  patentihiis  approharentiir  concederenttir  ra- 
tificarentur  ct  conjirmarentur  in  eodcm  parliamento^  ct  dare  auBo- 
'rizarentur  et  admittcrentiir  per  idem  parliamentum  bona  legitima 
et  vatida,  Anghce  available,  praediBo  corpori  incorporato  et  eoriini ' 
fiiccefjoribus  imperpetimm,  in  tarn  avipJo  et  largo  modo  prcut  poterit 
accepctari  cogitari  et  confirm  per  eajdem  lit  eras  patentes :  Et  tdte- 
rius  inaBitatum  ordinatiim  et  fiabilitum  exiftit  per  diBum  aBum^ 
quod  praediClae  fex  perfonae  in  praediBis  Uteris  patentibits  noini- 
natae  ut  principalcs  et  prlmae  vowinatae  de  praediBa  communitate 
etfocietate  eligerent  eifdetn  duos  alios  ejufdon  cojumunitatis,  qui  ex 
tunc  impofterutn  "cccarentur  et  nominarcntiir  eleBi,  et  quod  jyracdiBi 
elcBi  amiuatirn  eligerent  unum  eoru7:dem  fore  praefidentein  prae- 
diBae  communitatis ;  et  quoties  alqiui  loci  praediBoruni  elcBorum 
contingerent  fore  "vacui  per  mortem  ant  aliter,  tunc  fuperviventes 
praediBorum  elcBorum  iifra  trigi?ita  feu  quaJraginta  dies  proxime 
poft  fiiortem  eontndcm  ant  alicujus  coram  eligerc7it  nomiiiarent  et  ad- 
mit tercnt  unwn  vet  plurcs,  prout  necefjitas  reqvireret,  de  maxime 
eruditis  et  expertis  hominibus  de  et  in  praedi5Ja  jccidtate  in  Lojidon, 
fupplere,  Anglice  to  fupply,  locum  et  mimnum  cBo  perfonaruni,  ita 
quod  ipfe  vel  ipfi  qui  fic  eligeretur  vel  eligercntur  prius  examinare- 
tur  vel  exaJiiinarentur  JlriBe  per  praed'Bos  fuperviventcs  fecundujii 
_  formam  devifatam  per  praediBos  elcBos,  acetiam  per  praediBos  fu- 
perviventes  approharcfur  vel  approbarentur,  prout  per  eundcm  aBum 
inter  alia  pleniiis  apparet.  Et  iidem  Thomas  Richardus  Willelmm 
Thomas  et  fohamies  ultertus  dicunt^  quod  pofiea  et  diu  ante  prae- 
diBum  tempus  quo,  &c.  per  que?idam  alium  aBum  in  par  II  am  into 
dominae  Mariae  nuper  reginae  Angliae  'uicefmo  quarto  die  OBobris 
anno  regni  fid  primo  apud  Wefimonafierium  tento  editum  inaBi- 
tatum  fuit  auctoritate  cjufdem  parliamenti,  quod  praedictum  fta- 
tutum  et  actus  parliamenti  praerecitatum  in  omnibus  articulis  et 
claufulis  in  eodem  contentis  extunc  impoflerum  ftarent  et  continua- 
rent  in  plena  robore  -vi  ct  effect u,  aliquo  fiatuto  lege  confuetudine  ant 
re  aliqua  facto  habito  "oel  ufitato  in  contrariunt  in  aliquo  non  ob- 
fiante :  Et  pro  meliori  rcformatione  diverforum  enormium  contingen- 
tium  reipublicae  per  malum  iifum  et  indebitam  adminifiratioriem  me- 
dicinarum,  Anglice  phyfick,  pro  elargatione,  Anglice,  enlarging, 
tilteriorum  articidorum,  pro  meliori  executione  rerum  in  praediBa 
cmC'Jfione  contentarum,  per  eundem  aBum  in  praedicto  parliamcnto 
dictae  nuper  reginae  factum  ulterius  inactitatum  fuit,  quod  quando- 
cunque  praefidens  collcgii  aut  communitatis  facultatis  medicinae 
London  pro  tempore  c:ijiens,  'uel  tales  quos  praedictus  praefidens  et 
collegium  annuatim  fecu.:dum  tenorem  et  intentionem  ejufdem  actus 
auctorizarentur  fcrutr.re  examinare  corrigere  et  punire  omnes  of- 
fenfires  et  transgrefijres  in  pracdicta  facultate  infra  praedictam 
civiiatem  et  praecinctum  in  praedicto  actu  expreffum^   mitterent  vet 
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committerent  talettt  offeiiforem  I'cl  offevfores  pro  ejus  vel  eoriim  offenfo 
vd  iiiobedientia,  Anglice  dilobedience,  contra  ali quern  articuJuni  vcl 
claufitiu/n    content  inn     in    praedi5Ia    concrjjione     "j,-/    ftntuto   aiictn 
guardcn\  Anglice  ward,  gaolae  vel  prijhnae  infra  praediBam  civiia- 
tcni  aut  praecinSlum  praediStum   [turri  London  excepto)   quod  tunc 
de  tempore  in  tempus  guardianus  gaolator  free  ciiftos  guardiani  gao- 
kitores  five  cujiodes  guardarum  gaolarmn  ct  prifonarum  infra  civi- 
tatetn   aut  praecinBum     praeditlum  [excepto   praeexceplo)    reciperef 
et  recipcrent  in  ejus  vel  eorian  prifonas  omncs  et  quemlibet  talem  per- 
fonam  et  perfonai  fc  offenJentes,    qui  fic  mitteretur  vel  mitterenfiir 
Jive  conimitteretur   vel  comniitterentur   ei  vel  eis  iit  praefertur^    et 
ibidem  falvo  cuflodirent  perfonam  vel  petfonas  fic  commiffas  in  ali- 
quibus  prifonarum  fuarum  ad  propria  cufagia   et  onera  praediSla- 
rum  perfonarum  vel  perfonae  fc  commiffarum  fine  ballio  vel   manu- 
caption, quoufque  tales  offenfor  et  offenfores  vel  inobedientes,    Anglice 
dilbbedients,    exonerentur  de  praediSlo  imprifonamento  per  pmediilos 
prafidentem  et   tales   perfonas  qui  per  praediclum  collegium    adinde 
auSiorizarentur,  fib  poena   quod  quilibet    talis  guai'dianus   gaolator 
vel  cuflos  in  contrariiim  faciens  perderet  et  forisfaccret  duplice  tales 
fines  et  amerciatnenta  qiialia  tales  offenfor  et  offenfores  aut  inobedientes 
affeffarentur  folvcre  per  talcs  quales  pracdioli  prae/idens  et  collegium 
audlorizarent  uf  praefertiir,  ita   quod  idem  fnls  et  amcrciamerituni 
non  efjd  ad  ali  quod  tempus  ultra  fummam  viginti   lihrarum,    medie- 
tatcm  quaram  fore  applicandam,  Anglice  to  be  employed,  ad  ufum 
diSlae  nuper  reginae  haeredc?n  ct  fuccefforum  fiwruni,  alteram  medic- 
tatem  praefdenti  et  collegia,    quibus  omnibus  forisfaBis  recupera?idis 
per  abionem  debiii  billam   querclam  vel  informationcm  in   aliquibus 
diBae  nuper  reginae  haeredum  vel  fuccefj'orum  fuortim  curiis  de  rccordo 
verfus  aliquem  talem  guardianum  gaolatorem  aut  cuftodem  fic  delin- 
quentem,    in  qua  fe6ia   mdlum  efonium  legis  vadiatio  vel  proteBio 
allocarentur  nee  admitterentur  pro  drfendcnte :    Et  ulterius  inaBita- 
tum  ftiit  auBoritate  ejufdem  parliamenti,  quod  omncs  jufrcia7-ii  ma- 
jores   vicecomitcs  ballivi  ccnflabularii  et   alii    tninifri    et    cjiciarii 
infra    civitatem    et  praecinBum   praediBa  fupcr    requifitionem    eis 
fiendam  adjuvarent  attxiliarent  et  afjiflerent  praefdenti  praediBi  ccl- 
legii  et  omnibus  perfonis  per  ipfos  de  tempore  in  tempus  auBorizatis, 
pro  debit  a   executione  praediBi  aBus  vel  ftatuti,  fib  poena  pro  Jion 
dando  bujufmodi  auxilium  cur r ere  in  contemptum  diBae  nuper  reginae 
haeredum  vel  fuccejjbrum  ftiorum,  prout  per  eundem  aBum  inter  alia 
plenius  apparet.     Et  iidem  Thomas  Richardus   Willelnms  Thomas  ct 
"Johannes  Cole  ulterius  dicunt,    quod  praediBus   "Johannes   Grccnvelt 
per  magnum   tempus,  fcilicet  per  quinque  annos  ultimo  praeferitos  et 
amplius,  infra  civitatem  London  et  circuitum  feptem  tnilliarium  ejuf- 
dem fcilicet  apud  London  praediBam  in  parochia  et  nvarda  praediBis 
artem  fve  facultatem  mcdicinae  exercuit  et  utebatur  et  adhiic  excrcet 
et  utitur ;    idemqiie  Johannes  artem  five  Jacultatcm  illam  fc  excr- 
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cem  et  uteris  et  fe  praeiefidens  ejje  'vdde  ferttum  in  eadem  ante  prae- 
di^um  tempm  quo,  &c.  fcilicct  prima  die  Aprilis  anno  regni  domini 
Gulielmi  tertii  nunc  regis  Angliae,  &c.  cBavo,  ibidem  fuper  fe 
fufceptit  et  ajfumpjit  ad  curandum  et  fanandum  qiiandam  Sufamiam 
lP''ithall  adlunc  uxor  em  cujufdam  WiUehni  Withall  de  quadam  infir- 
rnifafe  Jive  morho  di^ae  Sufannae  paullo  poji  piicrpcrium  fiium  et  oc~ 
■cafione  inde  ficut  fupponebatur  evenicnte,  unde  ipfa  laborabat  et  deti- 
nebatur,  pro  quadraginta  folidis  Jibi  diSto  Johanni  Groenvelt  prae 
manibus  Jolutis  et  aliis  quadraginta  folidis  ei  pojlea  fohendis  ;  Idem 
tamen  Johannes  Groetivek  cur  am  fuam  adtutic  et  ibidem  circa  die- 
tarn.  Sujannam  adeo  inJifcrete  male  inartijicialiter  et  imperite  appo- 
Juit^  et  tales  infalubres  iniquas  malas  et  perniciofjjimas  pillulas  et 
noxia  pharmaca  ei  adtunc  et  ibidem  dedit  et  viinijiravit,  quod  eadem 
Sufanna  non  folum  minime  Janata  fuit,  Jed  valde  inagis  et  egregie  in- 
jirma  et  magnopere  et  periculoje  in  corpore  J'uo  laej'a  dcvenit,  et  ex~ 
tunc  hucujque  extremo  dolor e  inde  laboravit,  ac  trijlijjima  et  mijerri- 
ma  conditio?ie  languebat,  et  adhiic  fic  inde  laborat  et  languida  exijlit 
injanabilis,  iia  quod  de  vita  ejus  dejperabatur  et  adhuc  defperatur  cc- 
cafione  malae  imperitae  et  perniciofae  praxis  ipfim  ''lohannis  Groen- 
vdt  in  hac  parte  Juper  corpus  ejufdcm  Sufannae  commifjdc  et  perpe- 
tratae :  Et  iidem  I'homas  Rlchardus  Willclmus  'Thomas  et  Johannes 
Cole  ulterius  dicunf,  quod  virtute  hterarutn  pracdiBarum  patentium 
ac  vigore  Jlatutorum  praediBorum  qiiidam  Thornas  Millington  miles 
in  medicinis  doBor  vir  providus  et  in  facilitate  medicinae  exptrtus  ef 
adtunc  unus  de  communitate  collegii  mcdicorum  in  London  praediBi  et 
unus  adtunc  oBo  elcBorum  collegii  fve  cotnimmitatis  praediBae  adtunc 
exijlens  ante  praediBum  tempus  quo,  &c.  J'cilicct  tricejirno  die  Scptcm- 
bris  anno  regni  diBi  domini  regis  nunc  oBavo  apud  collegium  medicorum 

Jituaf  in  parochia  de  Chrijlchurch  in  ivarda  de  Farringdon  infra  Lon- 
don in  praejidentem  collegii  fve  commnnitatis  praediBae  debito  modo 
eleBus  et  praefeBus  fuit,  et  in  officio  pracfdcntis  collegii  fve  com- 
mnnitatis praediBae  exijlens  iidem  prae/idens  et  collegium  praediBae 
cornmunitatis  eodem  tricefirno  die  Scptembris  anno  oBavo  JupradiBo 
apud  collegium  praediBum  in  parochia  de  Chrijlchurch  praediBa  eli- 
gerunt  ipfos  Thomam  Eurivell  Richardum  Willelmum  et  Thomam 
Gill  viros  provides  et  in  facilitate  medicinae  expertos  et  adtunc  de 
collegia  praediBo  exijlcntes  doBores  fore  quatuor  cenfores  fve  gubcr- 
natori  s  Cjinmunitatis  praediBae^  ad  Jupervidendum  et  fcrutandum 
corrigendum  et  guh  rnandum  omnes  et  Jingulos  diBae  civitatis  medicos 
utentes  Jacultate  medicinae  in  eadem  civitate  ac  alios  medicos  forin- 

Jeccs  quijcui.que  J'acultatem  illam  medicinae  aliquo  modo  frequent  antes 
et  u^ftit'  s  iifra  eanden.  civitutem  et  Juburbia  ejujdem  fve  infra  fep- 
tcm  rnilharia  in  circuitu  ejuJdem   civitatis,  ac  ad  puniendum  eofdem 

fi  c  diliBis  Jw:>  in  non  btne  exequendo  faciendo  et  utendo  ilia,  necnon 

Jii      viiicndwh  et   tin>'andiim    e^rum  medicinas  ct  eorum  receptiones 

ictos  medicos  Jcu    aliquem    eorum  pro  infirmitatibus  hujufmodi 
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ligeormn  diBi  domini  regis  tt  htijufmodi  ctirandh  et  fanandii  dandas 
mponendas  et  utendas,  quci.:s  et  qiiando  opus  fiierit  et  commodo  et 
■utilitati  eorundem  ligeomm,  et  ad  piinkndum  eofdem  medicos  titentcs 
didlafaadtate  medimiae  in  praemijjis  delinquentes  per  fines  amercia- 
menta  et  imprifonamcntum  corporum  fuorum  et  per  alias  'vias  rationa- 
bilcs  et  congriias  Jecundiun  fcrmam  et  effcBttm  literariim  patentium 
praediSiarum  et  fiatiitorum  praedi5lornm ;  ^i  quidem  Thomas  Ri- 
chardus  Willehmis  et  Thomas  adttinc  et  ibidem  ofiicium  illud  juper 
fe  fiifceperunt,  et  cen fores  five  giibcrnatores  collegii  five  communitatis 
pradiSlae  debito  modo  dcvenerunt,  et  fiic  ujqu  praediBum  tempus  quo^ 
iSc,  et  poftea  continuavenmt  et  extiteriint ;  Et  iidem  Thomas  Ri~ 
charduslVillelmus'Tho?nas  n  'Johannes  Cole  ultcriiis  dicunty  quod  po- 
fica  et  ante  praediBum  tempus  quo,  &c.  fi:ilicet  quint o  die  Februarii 
anno  rcgni  domini  regis  nunc  oB(?vo,  a  pud  collegium  medicorum  in 
parochia  de  Chrifichurch  in  ivarda  de  Farringdon  infra  praediSia 
qiiaedam  querimonia  ex  parte  pracdiBorum  Willelmi  Withall  et  Su~ 
faunae  uxor  is  ejus  faBa  et  exhibit  a  fuit  eifdem  Thojnae  Ri  char  do  Wil~ 
lehno  et  Thomae  adtunc  ccnforibus  five  gubcrnatoribus  collegii  prae- 
diBi  lit  praefertur  exillentibus  verfus  praefatum  fohaftnem  Groen- 
vclf  pro  praediBa  indcbita  imperita  mala  et  perniciofa  praxi  fuper 
corpus  pracdiBae  Sufannae  per  eundem  Johannem  Groenvelt  fie  ut 
praefertur  f-cia  et  pcrpetrata ;  et  fuperinde  praediBus  Johamies 
■Groenvelt  po/lra,  fci licet  eodem  quint o  die  Februarii  anno  oBavo  fu- 
prd'^iBo  apud  London  praediButn  in  parochia  beatae  Mariae  de  ar~ 
cukis  in  ivarda  de  Cbeape  praediBa,  debito  modo  fummonitus  fuit 
per  ipfos  Thomam  Richardum  Willelmum  et  Thoynam  tunc  cenfores 
five  gubernatores  collegii  praediBi  ad  comparendum  coram  eifdem  ceti- 
foribus  five  gubcrnatoribus  collegii  praediBi  apud  collegium  praedi- 
Butn nono  die  Apr  His  tunc  proxime  fequenti  dc  et  fuper  praemijjis  exa~ 
minatidus  et  refpondendum  ;  quodque  ante  praediButn  tempus  quo,  &c. 
fcilicet  eodem  nono  die  Aprilis  anno  regni  diBi  domini  regis  nunc 
nono,  coram  praefatis  Tboma  Richardo  Willelmo  et  Thoma  adtunc 
.cenjlribus  five  gubernatoribus  collegii  praediBi  ut  pracfiertur  exifien- 
tibus  apud  collegium  praediButn  \rmt  praediBus  Johannes  Groenvelt 
in  propria  pctfoua  fua,  et  praediBi  cenfores  five  gubernatores  fuper- 
inde adtunc  et  ibidem  procedebant  ad  examinandutn  et  inquirendum 
in  materiam  qucriinoniae  praediBac,  et  fuper  attefiationctn  diverfa- 
rum  crcdib'Uum  petfonarum  adtunc  praefetitium  'veritatetn  qtierimo- 
tiiae  praediBae  in  pracjentia  ipf.us  Johannis  Groenvelt  afflrtnanti- 
.um  et  fuper  auditum  ipfius  Jchatinis  Groenvelt  et  quicquid  in  fui 
ipfiiis  dcf'tfione  aut  excufatione  dicere  potuit,  et  fuper  confiderationciii 
totius  tnatcriae  praediBae  iidem  Thomas  Richardus  Willehnus  et 
Thomas  cenfores  free  gubertiatorcs  collegii  praediBi  fic  ut  praefertur 
.exii'entcs  adtwic  ct  ibidem  virtute  liter  arum  patentium  et  ftatutorum 
praediBoretn  adjudicaveruttt  pruediButn  Johatitietn  Groenvelt  de  in- 
Jebita  imperita  et  mala  praxi  praediBa  fore  culpabikin ;  et  proinde 
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Jinem   viginti  librarum  legalis  monetae  Av.gliae  fuper  ipfutn  Johan- 
.nem  Groejwelt  adtmic  et  ibidem  impofucrmit ;    et  ulteriia  adjudica- 
verwity  quod  idem  Johannes  Groenvelt  pro  deliBo  fuo  praediSlo  com-- 
milteretiir  gaclae  didii  domini  regis  de  Newgate  i7i  London^    et  ha- 
beret  et  fubiret  imprijonamcntum  in   eadem  gaola    ad  ejus  propria 
oner  a  et  ciijlagia  fine  ballio  aiit  majiiicaftione  per  fpatium  diiodecim 
Jeptimanarum  tunc  proximo  fcquentium,  nifi  citius  exoneraretur  per 
praejidcntem   colkgii  praeditii    ct   tales   perfonas  quae  per  coUegnan 
praediSlum  adinde  legitime  auBorizatae  forent    aut  aliter  per    de- 
bit urn  legis  curfum :  quae  quidem  adjudicatio  cenforum  five  guberna- 
torum  illorum  in  fcriptis  pofita  et  recordata  fuit,  ac  peties  ipjos  cen- 
fores  five  gubernatores  jam  retnanet  mini  me  adnullata  fed   in  plcno 
'■jigore  exijlit :  Et  praedi£ii  Thomas  Richardus  Willelmus  Thomas  et 
fohannes  Cole  ulterius  diamt,    quod  iidem  Thomas  Richardus  Wil- 
lelmus et  Thomas^  ea  intentione  ut    executio   judicii  fve    adjudica- 
tionis  praediclae  fiej-et^    virtute  literarum  patentiwn  ac  flatutorum 
praediSiorum  adtunc  et  ibidem  per   quoddam  praeceptum  fve  ivar- 
rantum  fuum  in  fcriptisy    recitando   querimoniam    et  judicium  five 
adjudicationem  praediBam  ad  largum,  fub  manibus    et  fgillis  J'uis 
t'idem  johanni  Cole  ininifro  fuo  ad  hujufmodi  praecepta  fua  exequen- 
da  exffenti  7nandaverunt^   quod  ipfe  corpus  praefati  Johannis  Groen- 
velt .caperet^    et  ipfum  ciifiodi  gaolae  de  Newgate  praediSlae  delibe- 
raret^  ibidem  remanfurum  fine   ballio  aut  manucaptione  per  fpatium 
praediBum  duodecim  feptimanarum^  ttifi  citius  per  praefdentcm  colk- 
gii praediBi  et  tales  perfonas  qualcs  per  collegium  praediBum  auBo- 
rizatae forent   et  aliter   per   debitum   legis    curfum  deliberatus  fo- . 
ret }  virtute  cujus  ivarranti  praediBus  fohannes  Cole  praediBo  tem- 
pore quo,  &c.  apud  London  praediBum  in  parochia   beatae  Mariae 
de  arcubus  in  warda  de  Cheape  praediBa  praefatum  fohammn  Groefi- 
velt  cepit,  et  eundem  ftmul  cum  warranto  praediBo  fub  manibus  et 
figilUs  eorwidem  quatuor  cenforum  praemif'a  fpecificante  cujiodi  gaolae 
praediBae   adtmic  deliberavit,    ibidem  in  forma  pracdiBa    detinen- 
dum ;    prout   ei  bene  liciiit  j    idemque  fohannes  Groenvelt  fupcrinde 
in  prifona  ibidem  per  tempus  praediBum  in  narraticne  praediBa  men- 
tionatum  detentus  fuit :    ^ae  quidem  captio  itnprifonamcntum    et  in 
prifofia   detentio  praediBa  praediBi  fohannis   Groenvelt   in  forma 
praediBa  et  ex  caufa  praediBa  facia  funt  idem  refiduum  tranfgrefjl- 
onis  et  imprifo7iamenti  praediBi  unde  praediBus  fohannes  Groenvelt 
fe  modo  queritur  :    Et   hoc  pa  rati  funt  verificare  :  Unde  petunt  judi' 
limn,  fi  praediBus    fohannes  Groenvelt  aBionem  fuam  praediBani 
inde  verfus  eos  habere  feu  manutenere  debeat,  &c. 
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•.  Ef  praedl5lu5  'Johannes  Groenvelt  dicit,  quod  iffe  per  aliqiia  per  Replicadao. 
praediSlos  Thoviain  Burivell  Richardum  Torlefs  IViUelmum  Dawes 
Thovwm  Gill  et  Johamiem  Cole  fiiperius  placitando  allegata  ah  a6li~ 
one  fua  pracdicla  quoad  refiduum  tranfgrejjwnis  imprifonamejiti  et  in 
prifona  detentionis  praediSlum  "jerfus  eos  habetida  praecludi  non  de- 
bet;  quia  dicit y  quod  bene  et  •vjeriim  ejl,  quod  ipfe  idein  Johannes 
Groeniidt  per  magnum  tempus,  fcilicet  per  quinque  annos  proxime 
ante  exhibitionem  billae  ipjius  Johannis  Groenielt  praediSlae,  fuit  ef 
<adhuc  eft  medicinae  doBor,  et  art  em  five  facidtatem  medicinae  per 
totum  tempus  praedidium  infra  civitatem  LoJidon  praediSlam  et  cir- 
cuit urn  Jeptem  milliarium  ejufdem  exercuit  et  utebatur,  prout  ipfi  prae~ 
dicii  Thomas  Burwell  Richardus  Torlefs  Willelmus  Dawes  Thomas  Gill 
et  Johannes  Cole  fuperius  placitando  allegaverunt ;  fed  idem  yohanties 
Groenvclt  proteftando  quod  dominus  Henricus  nuper  rex  Angliae  non 
conceffit  per  aliquales  literas  patentes  quales  iidem  Thomas  Burwell 
Richcrdus  Torlefs  Willelmus  Dawes  Thomas  Gill  et  Johannes  Cole 
fuperius  placitando  allegaverunt,  Proteftandoque  etiam  quod  non  ha- 
bctur  aliquod  tale  recordum  aSlus  parliamenti  di£li  nuper  regis  Hen- 
rici  cSlavi  quale  ipfi  iidem  Thomas  Burwell  Richardus  Torlefs  WiL 
lelmus  Dawes  Thomas  Gill  et  Johannis  Cole  fuperius  placitando  fimi- 
liter  allega-verunt ,  Proteftandoque  etiam  quod  ipfe  idem  Johannes 
Groenvelt  curam  fuam  circa  di^am  Sufmnam  Withall  in  praediSlo 
placito  ipforum  Thomae  Burwell  Richardi  Torlefs  Willelmi  Dawes 
Thomde  Gill  et  Johannis  Cole  nominatam  non  indifcrete  male  inarti- 
ficialiter  vel  imperite  appofuit  nee  aliquas  iiifalubres  iniquas  malas  vel 
perniciofijftmas  pillulas  vcl  noxia  pharmaca  ei  dedit  vel  adminiftra- 
•uit,  prout  iidem  Thomas  Burwell  Richardus  Torlefs  Willelmus  Dawes 
Thomas  Gill  et  Johannes  Cole  per  placitum  fuum  praediSlum  fuperius 
allegaverunt,  Proteftandoque  etiam  quod  indla  querimonia  ex  parte 
praedi  Jorum  Willelmi  Withall  et  Sufa?inae  uxor  is  ejus  faSla  vel  exhi- 
bita  fuit  eifdetn  Thomae  Richardo  Willelmo  et  Ihomae  Gill  verfus  ip- 
fum  ohanncm  Groenvelt  pro  indebita  ijnperita  mala  vel  perniciofa 
praxi  f'upcr  corpus  praediBae  Sifannae  per  eundem  Johantiem  Groen- 
velt fieri  et  perpetrari  fuppofita,  prout  ipfi  iidein  Thomas  Richardus 
W.  llelmus  Thomas  et  Johannes  Cole  fuperius  placitando  allegaverunt, 
quodque  7iullum  tale  judicium  five  adjudicatio  praediSiorum  Thomae 
Rickdrdi  Willelmi  et  Thomae  redditum  fuit  contra  ipfum  Johan- 
iu-!.i  Groenvelt  quale  ipfi  iidem  Thomas  Richardus  Willelmus  Thomas 
et  ;  ohanncs  Cole  per  placitum  fiaim  praediSlum  fuperius  allegave- 
runt;  Pro  placito  idem  Johannes  Groeyivelt  replicando  dicit,  quod 
ipfi  praediBi  Thomas  Burwell  Richardus  Torlefs  Willelmus  Dawes 
Thomas  Gill  et  Johannes  Cole  de  injuria  fua  prop7-ia  in  ipfum  Jo- 
hannem  Groenvelt  inj'ultum  fecerunt  et  ipfum  maktraclaverunt  ini- 
Prifonavcrunt  et  per  praediilam  fpatium  fptem  dierum  in  prifona 
detinueruntj  mcdo  et  forma  prout  praedi^us  Johannes  Groenvelt  Ju- 
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perius  verfus  eos  jiarravif,  Et  non  virtute  ivarranti  eidem  JohaJini 
Cole  per  placitum  praedi5ium  fuperim  fiippojiti  fore  faSli ;  Et  hoc  petit 
quod  inqidratur  per  patriam^ 

Nath.  Wright 
Jo.  Girdler 
Ed.  Northey. 

Demurrer.  Et  praed't5tl  Thomas   Rt  char  dm    Wilkhnm  'Thomas    et    'Johannes 

Cole  dicwit,  quod  pracdiSliim  placitum  praedi^ii  jfohamiis  Groenvelt 
modo  et  forma  praedi£lis  fuperius  repUcando  pla: datum  materiaque  in 
eodem  content  a  tnifiiis  fiijicicntia  in  lege  exijlwi^,  ad  eundem  Johan^ 
nem  Groenijelt  ad  aBionem  fuam  praediBam  inde  njerfus  ipfos  Tho- 
mam  Richardum  Willehmim  I'homam  et  Johannem  Cole  habetidam  ma- 
72Ute7iendum,  ad  quod  qui dem  placitum  five  replicationem  di.^i  J ohan- 
nis  Groejivelt  modo  et  forma  praediBis  placitatum  iidem  "Thomas  Ri~ 
chardus  PFillelmiis  1'hotnas  et  fohannes  ( 'ok  7iece(fe  non  hahcnt  ?iec  per 
legem  t  err  ae  tenentur  all  quo  modo  r  ef ponder  e  \  Et  hoc  par  ati  funt  ve- 
r  if  care;  Unde  pro  defeBu  fufficientis  replicationis  pracdiBi  Johannis 
Grotnvelt  in  hac  parte  iidem  'Thomas  Ri chardus  Willelmus  "Thomcs  et 
fohannes  Cole  ut  prius  petunt  judicium^  et  quod  praediBus  'Johannes 
Groenijelt  ab  uBione  fua  praediBa  inde  verfus  ipfos  Thomam  Richar- 
dum Willelmum  ThomaJii  et  j'ohaiinejn  Cole  habe?ida  praecludatur,  &c, 
Ei  pro  caufis  hujiis  moratiojiis  in  lege  fuper  replicationem  praediBam 
iidem  Thomas  Richardus  Willelmus  Thomas   et  Johannes   Cole  ofen- 
dunt  curiae  hie  et  dicunt,    quod  ubi  praediBus  '  johanncs  Groenvelt  in 
diBa  replicatione  fua  dicit  inter  alia,  quod  bene  et  verum  eft  quod  ip- 
fe  per  tnagnum  tetnpus  fcilicet  praediBos  quinque  annos,  &c.  fuit  et 
adhuc  eft  medicinae  doBor,  &c.  prout  ipfi  praediBi  Tlmnas  Richar- 
dus Willelmus  Thomas  ct  Johannes  Cole   fuperius  placitando  allegave- 
runt,  fatis  et  manifefte  liquet  et  conftat  curiae  hie,   quod  in  placito 
ipforiim  Thomae  Richardi  Willelmi  Thomae  et  Johannis   Cole  prac- 
diBo  7ion  allegatur,  fed  ipfi  tantum  allegaverunt  inde,   quod  praedic- 
tus  Johannes  Groenvelt  arteni  five  facidtatem'  medicinae  per  tempus 
,  illud  excrcuit  et  utebatur  et  adhuc  exercet  et  iititur,  fe  pretendens  ef- 
Jc  valde  peritum  in  eadem ;  quae  allegatio  7nultwn  differ t  ab  illfl  qua7n 
praediBus  Joha7i7ies  Groenvelt  per  eande7n  replicationem  fuam  fuppo- 
nit  ipfos  feciffe  :    ^odque  p/'ote/lationes  praedidli  Johannis  Groenvelt 
fu/it  va7iae  fitpervacuae  et  07nni770  fuperfiuac,  ac  prima  earimi  eftfen- 
te77tia  i777pe7feBa   et  in  fe7ifu  dtfciens,  et  fecu77da  ear7an  proteftati- 
onum  eft  7iegativa  praegna7is  a77ibigua  ct  incerta  ;    ^odque  ac  prae- 
cipue  p7-aediBus  Johannes  Groenvelt    traverfat   virtute7n    ivarranti 
praediBi,  quae  non  eft  traverfabilis,  exifte7is  validitas  ac  materia  le- 
gis,  ubi  travnfare   debet  confeBio7iem  vet  exifte/itiam  ejufdem  war- 
ranti,  feu  deliberationem  inde  diBo  Joha7iJ7i  Cole,  IJc.  Ulterius  prae- 
diBus Joha7i7ies  Groenvelt  traverfat  five  negate    quod  iidem  Thotnas 
Richardus  Willelmus  Thomas  ct  Johannes  Cole,  fcilicet  omnes  eorutn 
3  virtiite 
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iwtute  ivarrnjiti  praedicli  di^iim  ychannem  imprifo7ja'De7-i(nf,  & 
et  hoc  in  exitum  offert  ubi  ipfi  fuperius  allegaverunt  eundem  Jo- 
bannefti  Cole  folum  virtute  luarranti  illius  didlum  Joha7inem  Groen- 
•veil  cepiffe  et  in  prijbnam  deUberciJjl\  ac  ipfos  Thotiiam  Richardiim 
JVillehimin  ct  I'homam  naarrantum  illud  ei  fecijje :  Acetiain  diSia 
traverfia  caret  forma  pro  defe5iu  "oerborwn  ijioriim  fcilicet  [obfqiie 
hoc]  vel  [abfqtie  tali  caufa]  quae  in  hujufmodi  traverfiis  impoii  fo- 
lent  et  debent. 

"Et  praediSlm    'Johannes  Groe?ivek   dicif,    quod  placitum    prac-  joinder  w 
di6tum   per    ipjurn    "jokannem  Groewoelt   tnodo    et  forma  pracdiSiis'^^^'''^"^'- 
fuperius  replicando  placitatum  materiaqiie  in   ecdcm   ccntenta  bona  et 
tufficientia  in  lege  cxifiunt^    ad  a&ionem   ipfius   '^ohannis    Groenvelt 
praedi6lam  verfus  ipfos   Thomam  Richardum  Willelmum    'Tbomam  et 
Jcbannem  Cole  habendam   majuitetiendum ;    quod  quidem  placitum  ma^ 
teriamque  in  eodcm  contcntam  idem   Johannes  Grocnvelt  paratus    eji 
verificare  et  probare   prout   curia,  (£c.     Et  quia  praeditli  Thomas 
Richardus  Willelmus  Thomas   et  Johannes  Cole  ad  replicationem  il- 
1am  7ion   rc(pondent^  7:cc    ilhwi  hucufque  aliqualiter    dedicu7it,    idem 
Joha7tnes  Groc7i'velt  petit  judiciu7n,    ct  damna  fua  cccafi07ie   tra7'if- 
grejjionis    infultus    ct    i)/iprifo7ia7nenti   praediBorimi  fibi  adjudicari. 
Sed  quia  cu7-ia  do7nini  regis  7nmc  de  judicio  fuo  de  et  fuper   prae- 
wijjis  reddendo  no7idum  advifatury  dies  inde  datus  ejl  pa7'tibus  prae- 
didlis,  &c. 


This  cafe  was  fcveral  times  argued  at  the  bar  by  Mr.  Rcbe7-f  Eyre, 
Mr.  fcrjeant  Dar/iall,  &c.  for  the  plaintiff;  and  by  Sir  Bartholcme'UJ 
Shower,  Mr.  ferjeant  Levinz,  &c.  for  the  defendants.     And  now 
in  Trinity  term  12  IP^ill.  3.  Holt  chief  juftice  deHvered  the  opinion 
ot  the  court,  that  judgment  ought  to  be  entred  for  the  defendants. 
And  at  the  beginning  he  faid,  tliat  though  it  had  been  argued  that 
the  replication  was  good,  yet  they  all  held  the  contrary ;  for  it  is 
ill,  as  well  in  matter  as  in  form. .  The  defendants  in  their  plea  fl'.cw 
that  a  warrant  was  granted,  and  that  by  virtue  thereof  the  plaintiff  Traverfe  of 
was  arrefted  and  imprifoned;  to  which  the  plaintiff  does  not  rmkc  an  arreit  i;--- 
any  anfwer,  that  there  was  not  fuch  warrant,  nor  traverfes  it,  but  '"'^  'i^^['i^\\i 
only  fays  that  he  was  not  arreftcd  by  virtue  of  it.     If  he  had  denied  i>oii.  1046. 
that  there  was  any  fuch  warrant,  it  had  been  a  good  travcrfe;  for 
then  Cole  would  not  have  had  autliorlty  to  have  arrefted  the  plain- 
tiff.    But  if  the  plaintiff  was  arreted  for  any  other  caufe,  and  not 
upon  this  warrant,  then  the  plaintiff  fhould  have  fJicwn  the  othcr 
caufe.     As  fuppofe  there  were  two  v/arrants,  tiic  one  good  and  tlie 
other  ill,  and  the  plaintiff  had  been  arrelled  upon  the  ill  warrant  i 
he  ought  to  ihew  it  fpccially.     But  if  Cole  had  a  good  warrant  at 
the  time  of  the  arreil:,  though  lie  had  declared  that  he  had  arrcfted 
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the  plaintiff  upon  the  warrant  that  was  infiifficient ;  yet  in  an  aflion 
brought  againft  Cole  he  might  have  juftified  under  the  good  warrant, 
having  had  it  in  his  cuftody  at  the  time  of  the  arrefl: :  For  the  fingle 
queftion  would  be,  whether  he  had  good  authority  at  the  time  of 
the  arrefl:  ?  And  this  is  like  the  cafe  in  34  Edw.  i.  Fitzh.  avowry 
Diarefs  taken  232.  cited  in  3  Co.  26,  a.  that  if  a  man  diftrains  for  one  thing, 
for  one  caufe,  j.  -^^  j^jg  avowry  he  may  avow  the  taking  for  what  lie  pleafes. 
lia/brfor  As  if  a  man  diftrains  his  tenant  for  that  which  he  cannot  juftify, 
another.  but  at  the  fame  time  rent  is  arrear ;  he  may  avow  for  the  rent 
arrear,  and  is  not  obliged  to  avow  for  that  for  which  he  took  the 
diftrefs,  nor  can  the  plaintiff  in  replevin  traverfe  the  taking  for  the 
rent  arrear,  but  can  only  plead  in  bar  to  the  avowry,  ?-iejis  arrear. 
So  here,  the  plaintiff  cannot  fay,  that  Cole  did  not  take  him  by 
virtue  of  the  <yood  warrant ;  for  if  he  had  fuch  warrant  in  his  cu- 
ftody at  the  time  of  the  arreft,  he  was  arrefted  by  it.  And  the 
traverfe  is  an  ill  traverfe  in  this  manner.  But  the  plaintiff  fliould 
have  traverfed,  that  there  was  any  fuch  warrant;  or  he  might  have 
fiid,  that  it  was  granted  afterwards,  abfque  hoc  that  there  was  any 
fuch  warrant  at  the  time  of  the  arreft.  Therefore  the  replication 
is  ill ;  and  then  the  queftion  will  be,  whether  the  plea  in  bar  is 
good'?    And  they  all  held  that  it  was. 

The  exceptions  that  were  taken  to  this  plea  by  the  plaintiff's 
council  were  feveral ;  but  thofe  upon  which  they  feemed  princi- 
pally to  infift,  are  four. 

1.  That  the  plea  is  uncertain,  fo  that  the  defendants  have  not 
intituled  themfelves  to  a  fufficient  jurifdidion. 

2.  That  admitting  that  the  defendants  have  intituled  themfelves 
to  a  fufficient  jurifdiaion,  yet  they  have  exceeded  their  jurifdidion, 
by  impofing  a  line,  and  imprifonment  alfo  :  For  though  they  might 
have  committed  the  plaintiff  in  execution  for  the  fine,  yet  they 
could  not  impofe  both  a  fine  and  imprifonment  as  a  punifliment. 

3.  That  there  is  no  anfwer  to  the  affault,  and  therefore  the  plea 
is  ill. 

4.  That  it  does  not  appear  that  the  plaintiff  is  a  member  of  the 
college ;  and  the  defendants  have  not  authority  to  punifh  others. 

As  to  the  firft  exception,  which  is  the  only  objedlion  material. 
Holt  chief  juftice  faid,  that  the  defendants  have  intituled  themfelves 
to  a  fufficient  jurifdidtion.  For,  i.  They  have  jurifdidlion  over 
the  perfon  of  the  plaintiff,  fince  he  pradlifed  phyfick  in  London. 
2.  Over  the   fubjed:  matter,  viz.   the  unfkilful  adminiftration  of 

phyfick. 
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phyfick.  3.  The  fad  for  which  the  plaintiff  was  punifhed,  was 
committed  within  the  limits  of  their  jurifdidion,  I'iz.  in  Londcn. 
Then  where  a  man  has  jurifdidion  in  all  thefe  particulars  over 
another  man,  it  is  apparent,  that  whether  the  matter  of  facfl  he 
fuch  as  it  is  adjudged  or  not,  it  is  not  traverfeable  ;  but  the  plaintiff 
is  concluded,  and  fliall  not  falfify  the  judgment.  But  it  is  objeded, 
•that  though  the  matter  is  within  the  defendants  jurifdidlion,  yet  it 
■is  not  certainly  alleged ;  whereas  by  the  opinion  olCoke,  %Rep.  121. 
it  ought  to  be  certainly  alleged,  fo  that  iffue  may  be  taken  upon  it, 
it  being  traverfable.  And  that  is  the  rcafon  why  it  lliall  be  tra- 
verfable,  bccaufe  the  party  grieved  has  no  remedy  by  error  or  at- 
•taint. 

But  Holt  chief  juftice  anfwered,  that  he  was  of  a  contrary  opi-  Judgment  by 
•nion,  ^7^.   that  it  was  not  traverfable.     And,    i.  he  faid,  that  a 'i''^  "1,°"  °r 

1111-1  •  r  r\     •      •     ^•    •    I  the  college  ov 

man  convia  by  the  defendants  in  purluance  of  their  judicial  autho- Phyficians, 
rity  cannot  traverfe  the  fadt  of  which  he  is  convid:.     2.  If  he  could,  ''"i"  ^  ">*"  '* 
yet  the  fad  is  certainly  enough  alleged  here.     3.  Though  there  p"j^'4e,  L 
were  a  dcfed  in  the   convidion,    yet  that  would   not  intitle  the  not  traverC- 
plaintiff  to  an  adlon  againft  the  defendants,  being  the  cenfors,  Gfc.  ^'°'^- 
And,    I .  that  the  fad  of  which  the  plaintiff  is  convid,  is  not  tra- 
verfable ;   becaufe  the  authority  of  the  defendants  is  abfolute,    to 
hear  and  determine  the  offcnfc  j  and  when  in  purfuance  of  the  faid 
authority  they  have  adjudged   the  plaintiff  guilty,  he  cannot  arraign, 
their  judgment,    but  is  concluded  :    for  perfons  who  are  judges  by 
law,  lliall  not  be  liable  to  have  their  judgments  examined  in  adions 
brought  againft  them.  45  Edw.  3.  17.  9  Edw.  4.  3.   12  Co.  24,  25. 
Now  it  is  plain,  that  the  cenfors  have  judicial  power.     It  is  true, 
that  fome  perfons  have  povv-er  to  commit,  who  are  not  judges;  as 
the  conftable  may  commit  for  an  affray  committed  in  his  prefence  ; 
and  he  is  liable  to  an  adion,  if  the  fid  is  falfe.     The  difference  is, 
that  he  does  not  commit  for  puniHiment,  but  for  fife  cuftody.     So 
commiffioners  of  bankrupts  may  commit  a  man  for  refufing  to  be 
■examined  concerning  the  eftate  of  the  bankrupt ;  but  they  are  not 
judges ;  and  their  proceedings  are  traverfable,  becaufe  their  power 
of  imprifonment  is  only    quofquc,  &c.     But    where    a    man   has 
power  to  inflid  imprifonment  upon  another  for  punifhment  of  his 
offenfe,  there  he  hath  judicial  authority.     2.  To  confider  the  par- 
ticulars of  their  power.     It  extends  to  all  phyficians  pradifing  within 
LondoUy  or  feven  miles  round ;  and  it  is,  to  examine,  hear,  con- 
vid, and  punifii  them,  for  any  ill  pradice  committed  by  them ; 
which  are  all  the  effentials  that  create  a  judge.     3.  The  cenfors  are 
juftices  of  record,  and  that  which  they  do  is  matter  of  record.     For 
where  there  is  a  jurifdidion  ereded  de  novo  with  power  to  fine  and 
imprifon,  it  is  a  court  of  record  ;  for  courts  of  record  only  can  fine.  Courts  which 
SG?.  38.  b.  and  8  Co.  60.  /'.  in  point.     Therefore  it  is  refolvcd, "" «"« "* 

«  .1       of  record. 
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•that  in  recaption  in  the  Common  Pleas,  and  judgment  againft  the 
defendant,  he  ihali  be  fined  and  imprifoned.  But  in  the  fame  cafe, 
if  the  writ  is  vicontiel,  he  fhall  be  only  amerced.  And  for  a  full 
authority  he  cited  lo  Co.  103.  where  it  was  held,  that  in  debt  at 
common  law  for  the  arrears  of  an  account  before  auditors  the  de- 
fendant might  wage  his  law  ;  and  therefore  fince  there  is  no  ftatute, 
which  by  exprefs  words  takes  away  wager  of  law  in  fuch  cafe,  the 
queftion  is,  why  it  does  not  lie?  and  there  it  is  refolved,  that 
Wejlm.  2.  cap.  11.  (which  enads,  that  where  the  lord  affigns  au- 
ditors to  his  bailiff,  and  he  is  found  in  arrear,  the  auditors  fhall 
commit  to  prifon)  giving  power  to  the  auditors  to  commit  the  de- 
fendant to  prifon,  does  thereby  make  them  Juftices  of  record,  for- 
afmuch  as  none  but  fuch  can  imprifon  j  and  therefore  their  judg- 
ment cannot  be  ti-averfcd,  and  for  that  reafon  the  defendant  is  oufted 
of  his  law.  2  Inft.  380.  Then  if  auditors  afiigned  by  the  lord  to 
his  bailiff  are  juftices  of  record,  a  fortiori  the  cenfors  are  fucli, 
having  a  much  larger  jurifdidion  ;  and  then  confequently  no  adt  of 
theirs  can  be  traverfed.  Nor  can  it  be  affigned  for  error,  that  judges 
did  that  which  they  ought  not  ;  as  that  they  entred  a  verdidl  for  the 
defendant,  where  the  jury  gave  it  for  the  plaintiff.  47  Ed.  3.  50. 
Judges  not  I  He?!.  6.  4.  12  Co.  24.  Dier  89.  b.  And  as  a  judge  fhall  not  be 
liable  to  ac  qugftioned  at  the  fuit  of  the  parties,  no  more  ihall  he  be  queftioned 
diamentsfor  at  the  King's  fuit  before  another  judge.  27  AJif.  18.  Where  A. 
faifejudg-  was  indicted  at  the  King's  fuit,  for  that,  that  he  was  juflice  of  cy^r 
menti  given.  ^^^  termijier^  and  feveral  perfons  were  indided  before  him  of  a 
trefpafs,  and  be  made  an  entry  upon  the  record,  that  they  were 
indided  of  felony ;  and  judgment  was  demanded,  if  he  fliould  an- 
fwer,  fince  he  was  a  judge  by  commiffion,  which  is  of  record  ; 
and  that  prefentment  would  defeat  the  record,  which  is  to  aver 
againft  that  which  he  did  as  judge  of  record  ;  and  the  indidment 
was  held  void.  Objedion.  The  opinion  oi Coke,  8  Co.  121.  that 
the  caufe  of  the  fine  and  imprifonment  is  traverfable.  Holt  chief 
juftice  anfwered,  that  it  is  an  opinion  obiter,  and  not  pertinent  to 
the  cafe  there ;  becaufe  Dr.  Bonbam  was  committed  for  pradifing 
without  licence,  and  not  for  male  pradicej  and  the  power  of  com- 
mitment does  not  extend  to  pradifing  without  licence,  nor  can 
they  infiid  the  faid  punifhment  for  fuch  offcnfe.  But  Coke  inlargcs 
upon  their  power,  and  includes  a  commitment  for  male  pradice. 
But  Cole  was  tranfportcd,  that  the  dodor  was  a  member  of  the 
univerfity,  and  of  his  univerfity  (as  one  may  fee  by  his  excurfions 
in  praife  of  it)  which  he  looked  upon  as  affronted  by  that  profecu- 
cution.  And  as  the  faid  opinion  was  not  judicial,  fo  it  has  not  any 
authority  in  law  for  its  foundation.  Coke  himfelf  fays,  that  they 
ought  to  make  a  record  of  their  proceedings  ;  then  they  are  judges 
of  record,  and  therefore  according  to  himfelf,  \zCo.  24.  their  ads 
:ire  not  traverfable.     Objedion :    That  the  party  has  no  remedy, 

neither 
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neither  by  writ  of  error,  nor  otherwife.     Anfwer :  That  he  hath 
a  remedy  as  good  as  a  writ  of  error.     2.  Admit  that  he  hath  not, 
yet  that  will  not  intitle  him  to  a  traverfe.      i.  He  agreed  that  the  Error  does  not 
plaintiff  cannot  have  a  writ  of  error,  becaufe  it  is  a  court  newly  •'*  rm°enr 
inftitutcd,    impowered   to   proceed  by   methods    unknown  to  the  given  by  the 
common  law;  as  there  is  no  need  to  have  an  indidment,  or  fuch""^""- 
formal  judgment,  as  in  other  cafes ;  as  there  is  no  need  to  fay,  ideo 
confideratura,  &c.  but  only  quod  folvaf,   &c.     He  compared  it  to 
conviftions  before  juftices  of  peace  out  of  feffions,    upon  which 
though  error  does  not  lie,  yet  a  certiorari  lies ;  for  it  is  a  confe-  CertioraiiV:ei. 
quence  of  all  jurifdiftions,  to  have  their  proceedings  returned  here 
by  certiorari,  Cro.  El.  489.   Long's  cafe,   to  be  examined  here. 
There  a  certiorari  was  awarded,  to  remove  an  indidlment  for  fe- 
cnly,  where  the  party  convifted  was  burnt  in  the  hand,  but  no 
judgment  given,  fo  that  he  could  not  have  a  writ  of  error.     Where 
any  court  is  ereded  by  ftatute,  a  certiorari  lies  to  it ;  fo  that  if  they 
perform  not  their  duty,  the  King's  Bench  will  grant  a  mandamus. 
There  was  a  millake  made  by  the  commiflloners  of  fewers,  grounded 
upon  this,  that  where  the  23  Hen.  8,  cap.  5.  fays,  that  the  com- 
miffioners  in  feveral  cafes  there  mentioned  fhall  certify  their  pro- 
ceedings into  Chancery;  afterwards  by  13  Rliz.  cap.  9.  it  is  enabled, 
that  thereafter  the  commifTioners  flvall  not  be  compelled  to  cer- 
tify or  return  their  proceedings ;  which  they  interpreted  to  extend 
to  a  certiorari ;  and  thereupon  they  refufcd  to  obey  the  certiorari, 
but  they   were  all  committed  :   and  yet  the  ftatute  does  not  give 
authority  to  this  court  to  grant  a  certiorari,  but  it  is  by  the  com- 
mon law  that  this  court  will  examine,  if  other  courts  exceed  their 
jurifdidions.     So  a  certiorari  lies   upon   a  convidion  of  forcible 
entry,    upon  the  view  of  a  juftice   of  peace.      And  there  is  no 
reafon,   that   this   cafe   fhould   be   different  from   all   others.      In 
this   cafe  the   plaintiff  moved    for    a    certiorari   after    the    adion 
brought,    but   the   King's   Bench  did   not   think  proper   to  help 
him  in  his  adlion ;    and  that  is   the   reafon  why  it  was   denied. 
2.    If  no  certiorari  lay,  it  does  not  follow,  that  becaufe  their  pro- 
ceedings are  not  examinable,  that  therefore  they  are  not  a  court  of 
record ;  for  their  jurifdidion  is  not  diminirtied,  becaufe  there  is  no 
appeal  from  it ;  but  it  is  the  ftronger,  becaufe  fo  great  a  trufl  is 
repofed  in  them.     So  that  the  force  of  the  argument  mufl:  be,  that 
becaufe   no   appeal  lies  from  them,  there  is  the  lefs  reafon,   that 
their  proceedings  (hould  be  traverfable.     And  that  this  is  no  ground 
for  a  traverfe,  appears  by  many  precedents.     As  if  in  a  criminal  No  attnim  in 
cafe  the  jury  gave  a  hard  verdid,  no  attaint  lies ;  nor  is  the  judge  <=""•■"=''  *^='"=^- 
punifhable,    if  by  mifdiredion  the  jury   give  an  ill   verdid.     In 
J  2  Co.  23.  it  appears  to  be  the  law  of  the  Star-cham.ber,  that  if  the 
party  was  acquitted  againft  plain  proof,  the  judge  and  jury  Hiould 
be  fined;  but  that  is  now  exploded,  and/c/.  24,  25.   Nudigate's 
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cafe  is  contrary.     That  juries  have  been  fined,  appears  by  Moor  730. 

2  Leon.  132.    Noy  i^^.    Teh.  23.   but  all  thofe  cafes  are  anfwered 

in  BufieH  cafe  in  Vaugh.  135.     And  it  was  refolved  by  all  the 

judges  of  England  (except  Kelynge  chief  juftice)  that  juries  were 

A  jury  is  not  "ot    finable,    for   giving  verdidl  againft  evidence.     In    Cro.   Eliz. 

finable,  who    309.  it  was  held,  that  if  the  jury  find  according  to  the  direftion 

give  a  verd.a  ^^  ^j^^  iudffe  in  matter  of  law,  although  he  be  miftaken,  the  jury 

contrary   to        ^      ,,        -'     ,  ^  ,.    ,  ,  .  ,     ,  ■r^■       n-  r    ^        •      1  "^ 

evidence.  fhall  not  be  liable  to  attamt ;  and  the  mildirection  ot  the  judge  can- 
not be  afligned  for  error ;  fo  that  the  party  is  without  remedy, 
againft  whom  the  verdiift  is  found,  and  yet  he  is  concluded  by 
the  verdidl,  to  fay  that  it  is  not  true.  Objecftion,  That  there 
is  not  any  jury  here.  Anfwer.  That  will  not  diftinguifli  the 
cafe;  for  in  7  Hen.  6.  13.  it  is  faid,  thdt  Jinis  Jinem  litibus  im~ 
Prefentment  ponit,  and  the  caufe  for  which  it  was  fet  is  not  traverfable.  A 
inacourt  leetprefentment  in  a  court-leet  is  traverfable,  but  no  aftion  lies  againft 
IS  traverfable.  ^j^^  fteward,  for  awarding  procefs  upon  it.  Such  prefentment  is 
traverfable  in  replevin,  not  in  trefpafs,  nor  in  an  aftion  againft 
the  judge.  But  where  a  fine  is  impofed,  the  matter  for  which, 
^c.  is  not  traverfable.  For  where  the  power  vefted  by  the  law 
in  the  jury  is  transferred  to  the  judge ;  why  the  party  ihould  ra- 
ther have  his  traverfe  to  the  condemnation  of  the  judge,  than  to 
the  verdidl  of  the  jury,  who  find  him  guilty,  there  is  no  reafon. 
And  confequently  by  this  ftatute  the  original  power  of  the  jury  at 
common  law  being  vefted  in  the  cenfors,  it  is  equally  peremptory. 
Pafch.  29  Car.  2.  Hamond  v.  Howell,  i  Mod.  184.  2  Mod.  218. 
Hamond  being  one  of  the  jury  with  Biijloel,  was  fined  and  impri- 
foned  for  not  finding  Fen  and  Mead  guilty  of  a  riot ;  and  after  that 
judgment  was  given  in  the  Common  Pleas,  that  the  fine  was  ille- 
gal, and  Eujlel  was  difcharged,  Hamond  brought  an  adion  of  falfe 
imprlfonment  againft  Sir  ^ohn  Howell  recorder  of  London.  The 
defendant  in  his  plea  fhewed  the  proceedings  before  the  commifii- 
oners  of  oyer  and  terminer,  that  Pen  and  Mead  were  indidled,  and 
pleaded  not  guilty,  that  the  jury  found  them  not  guilty  againft 
plain  evidence  and  the  diredion  of  the  court  in  matter  of  law  j  that 
the  defendant  was  one  of  the  jury,  and  fined  forty  marks,  and 
commitred  in  execution  for  his  fine ;  the  plaintiff"  replied,  de  Jon  tort 
demefne,  ahfque  hoc  that  they  found  againft  evidence :  and  it  was  held, 
that  the  adtion  did  not  lie ;  becaufe  the  defendant  being  recorder, 
was  in  the  commiiHon  of  oyer  and  terminer,  and  judge  of  record. 
And  the  prefent  cafe  does  not  diff'cr  from  the  faid  cafe;  for  here 
the  cenfors  have  jurifdidlion  over  the  plaintiff"  and  his  profeffion,  as 
the  recorder  had  there ;  and  the  particular  fadt  was  within  London 
Error  does  not  ^'^'^^^'"  ^^  limits  of  their  jurifdidlion.  And  in  Howell's  cafe  it 
lie  upon  an  was  admitted,  that  a  writ  of  error  would  not  lie  upon  the  or- 
ordcr  made  by  jgj.  f^j.  impofing  the  fine,  but  that  was  not  efteemed  a  fufficient 
ind'"rmi°er"  ground  to  maintain  the  adlion.     Objedion.     Hardr.  480.     Terry  v. 

to  fine  a  jiry.  HuH- 
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Huntington.     Where  in  trover  for  goods  levied  by  warrant  of  the 
commillloners  of  excife,   the  queftion  was  upon   the  whole  mat- 
ter apparent  upon  the  fpecial  verdidt,    that  the  commifTioners  had 
adjudged  low  wines  to  be  ftrong  waters,  whether  an  aftion  would 
lie  againfl:  the  officer  j  and  it  was  held  that  it  would  ;  becaufe  they 
had  exceeded   their  jurifdidion,  no  duty  being  impofed  npon  low 
wines.     But  here  the  fubjeft  matter  and  the  perfon  are  under  the 
jurifdiclion  of  the  cenfors.     As  if  two  juftices  adjudge  yl.  to  be  the 
father  of  a  baftard  ;  if  the  child  is  a  baftard,  A.  is  concluded  by  the 
judgment  of  the  juftices,  and  cannot  falfify  it,  and  fay  that  he  is 
not  the  father ;  but  his  only  remedy  is  by  appeal :  but  if  the  child 
was  born  in  wedlock,  then  the  judgment  was  coram  non  judice  and 
void,  and  confequently  no  perfon  concluded  by  it.     But  it  is  ad- 
mitted in  the  faid  cafe,  that  if  the  commllTioners  had  had  jurif- 
didlon  of  the  caufe,  though  they  had  given  a  wrong  judgment,  as 
if  they  had  adjudged  fmall  beer  to  be  ftrong,  their  judgment  could 
not  have  been  examined   in    an   ad:ion.     Objeftion.      I  Cro.  394. 
Ntcholh  V.  IValker.      Where  upon  a  fpecial  verdift  in  trefpafs  the 
cafe  was,  that  a  parilh  in  reputation,  which  had  all  parochial  rights 
a  long  time  before  and  at  the  making  of  the  43  EUz.  cap.  2.  was 
rated  to  the  poor  of  another  parifh,  and  the  faid  rate  was  confirm- 
ed by  two  juftices,  and  for  refufing  to  pay,  the  overfeers  by  virtue 
of  a  warrant  of  two  juftices  diftrained  ;   and  judgment  was  given 
for  the  plaintiff,  becaufe  it  was  a  diftind  parifli  as  to  the  43  EUz. 
cap.  2,  and  if  the  inhabitants  of  one  parilh  make  a  rate  upon  the 
inhabitants  of  another  parifh,  for  maintaining  the  poor  of  the  firft 
parilh ;  the  inhabitants  have  exceeded  their  authority,   and  it  is  an 
illegal  tax,  and  the  juftices  have  no  power   to   contirm  fuch  rate 
{unlefs  it  be  in  cafe  of  contribution  by  the  one  parifli  to  the  poor  of 
the  other,    which   was   not  the   cafe  there)   and  fo   there  was  no 
ground  for  the  warrant  of  the  juftices  for  the  diftrefs,  for  their  ju- 
rifdidion  is  only  in  cafe  of  rates  well  affeifed.     2.  Admit  that  this 
ccnvidion  was  traverfable,  yet  the  plea  is  certain  enough.     It  is 
Ihewn,  that  the  plaintiff  gave  the  woman  fuch  unfound  medicines 
and  noxious  drugs,  that  fhe  became  worfe.     Now  fuppofe  this  fadt 
might  be  traverfed,  there  is  no  defeft  in  the  plea ;  for  if  it  had  been 
laid   more  particularly,  it  mnft  have  been  tried  by  a  jury  at  laft ; 
for  the  judges  do  not  underftand  medicines  fufficiently  to  make  a 
judgment,   whether   they  were  found  or  not ;    and  therefore  it  is 
enough   to  aver  generally,    that  they  were   unfound  and    noxious 
drugs.     As  in  cafe  againft  a  phyfician  it  is  fufficient  to  fay,  that  he 
adminiftred  phyfick  unfkilfully,  &c.  without  fliewing  the  particu- 
lar defedt  in  his  Ikill.     There  is  another  objeflion,   that  it  is  not 
fhewn,  under  what  diftemper  the  wife  laboured.     Anfwer.     That 
if  fhe  had  not  any  diftemper,  the  plaintiff's  cafe  is  the  worfe,   for 
then  he  Ihould  not  have  adminiftred  phyfick.     As  if  a  fplenetick 

perfon 
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perfon  comes  to  a  phylician,  when  in  fad  he  is  well,  it  would  be 
a  fault  in  the  dodior  to  adminifter  phyfick  to  him.     There  is  ano- 
ther obje(flion,    that  the  witneffes  were  not  examined  upon  oath. 
Whomayad-  ^j^j  i^y  jj^if  chief  juftice,  where  judicial  power  is  given  to  perfons 
oath?  by  ftatute,  they  may  by  confequence  of  law  adminifter  an  oath; 

but  to  that,  he  fiid,  he  would  not  give  a  pofitive  opinion.  But 
admitting  that  they  might  have  adminiftred  an  oath,  the  omiflion 
of  it  is  but  error  in  the  proceedings,  and  does  not  make  the  judg- 
ment void  ;  like  the  cafe  of  the  Marfialfea,  lo  Co.  yb.  where  one 
procefs  is  ilTued  inftead  of  another. 

As  to  the  fecond  objedlion,  that  they  have  fined  the  plaintiff,  and 
imprifoned  him  alfo  j  it  is  anfwered  by  the  words  of  the  letters  pa- 
tents, which  give  power  to  do  it ;  and  fo  do  the  juftices  in  many 
cafes  at  common  law. 

As  to  the  third  objedtion,  it  is  well  enough.  For  as  to  the  vi 
ct  armis,  battery,  and  wounding,  they  plead  not  guilty  j  and  as 
to  the  refidue,  &c.  which  includes  the  aftault,  ^c.  they  juftify. 

As  to  the  fourth  objedlion,  that  it  does  not  appear,  that  the 
dodior  was  a  member  of  their  body;  he  anfwered,  that  if  he  was  a 
pradifer  of  phyfick  in  London,  as  he  has  admitted  himfelf  to  be, 
the  cenfors  have  fufficient  authority  over  him,  whether  he  be  of 
their  body  or  not,  by  the  exprefs  vi^ords  of  the  letters  patent. 
And  for  thefe  reafons  they  all  held  the  plea  to  be  good.  And  judg- 
ment was  given  for  the  defendants. 

College  of  phyficians  verf.  Levett. 

A  graduate  ''  I  ''HE  plaintiffs  brought  debt  againft  the  defendant  for  25/.  for 
doftorofo^.  J_  having  pradifed  phyfick  within  Z,c;/</(5«  five  months  without 
praa"e"phy-  hcencc.  Upon  iiil  debet  pleaded,  it  was  tried  before  Holt  chief 
fick  within  juftiicc  of  the  King's  Bench  in  Lo7idon  at  Guildhall  on  Tucfday  the 
ZWOH  orfe-£J  j^jggj^jj^  of  November  1701,  in  Michaelmas  term  10  Will.  -i. 
without  li-  And  the  defendant's  defenfe  was,  that  he  was  a  graduate  dodor  of 
cer.ce.  Oxford.     But  it  was  ruled  by  Holt,  upon  confideration  of  all  the 

Poj}.e%o.      flatutes  concerning  this  matter,  that  he  could  not  pradife  within 
Jnie  153.      London,    or  feven  miles  round,  without  licence  of  the  college  of 

phyficians.      And  by  his  diredion  a  verdid  was  given   for  the 

plaintiffs. 

Adjudged  accordingly  on  a  fpecial  verdid  Mich.  4  Geo.  i.  B.R. 
lyij.  College  of  Fhyficiam  verf  Dr.  Wejl^  who  was  a  graduate 
of  Oxford. 

3.  Trin. 


473 


Trin.    Term 

II  Will.  3.    B.  R.     1(599. 

sir  John  Holt    Chief  Jupce, 
Sir  Thomas  Rokeby"! 
Sir  John  Turton         j-  Jujlices. 
Sir  Hemy  Gould      J 


Wiggon  verf  Branthwak. 


f    H  ^Rcfpafs  for  taking  of  goods.     The  cafe  was  thus.     Thes.  c.  Cafes  in 

1       abbot  of  Bromhall  was  feifed  in  fee  in  ri2;ht  of  his  mona- ^-  ^-  ^59- 
fiery  of  the  manor  of  Bromhall,    and   he  and  all  thofe  Grant 
whofe  eftate  he  had,  had  time  whereof,  &c.  had  wreck  s.c.  12  Mod. 
of  the  fea.     The  manor  by  the  diflblution  of  the  monaftcries  came  ^1°^  j 
to  Henry  VIII,  by  which  means  the  wreck  being  a  royal  franchife  5"Rep.  io6. 
was  veftcd  in  him  in  jure  coroncie.     And  he  being  fo  feifed,  grant-  ^  Inft- 167, 
ed  the  office  of  lord  high  admir.il  of  Engla7id  to  the  vilcount  LiJJe,  y^^^y,  ,f,_j. 
with  all  wrecks  of  the  fea  and  all  other  profits  to  the  faid  office  jLev.Bj.so;. 
appertaining.     And  afterwards  he  granted  the  manor,  &c.  to  B/l^'^^-  '^9- 
under  whom  the  plaintiff"  in  the  aftion  claims.     But  bccaufe  that ,'°'    "^^  '''' 
(as  the  defendant's  counfel-tirged)  the  wreck  being  granted  to  the  F.  N.  B.  91. 
lord  Li  fie  before,  and  not  recited  in  the  grant  to  B.  it  did  not  pafs  ^P'  .  ,, 
by  the  iCing  s  grant  to  the  patentee  ;  therefore  they  feifed  the  goods  Tort.  p.  33. 
for  the  King,     But  Holt  chief  juflice  over-ruled  this  matter  upon  Bro,  Preicrip. 
the  evidence  at  the  trial  in  Suffolk.     Becaufe  the  wreck  appertaining  P" """" 
to  the  manor  by  prefcription,  could  not  pafs,  as  appertaining  to 
the  office  of  lord  high  admiral,  to  the  lord  Lijlc.     And  it  being 
moved,  that  it  might  be  found  fnccially,  he  refufed.     And  there- 
fore Mr.  IVbitaker  tendered  a  bill  of  exceptions  which  was  fealed, 
and  a  writ  of  error  brought,  and  errors  affigned.     And  upon  the 
firll  argument  the  judgment  was  affirmed  «///,  &<:.     Mr.  follicitor 

6  E  general 
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general  (Sir  'John  Haivles)  argued,  that  the  wreck  v/ould  pafs  by  the 
words  tnaris  ejcBa,  which  ckufe  was  not  retrained  with,  appertain- 
ing to  the  office,  &c.  there  being  other  diftinft  matters  granted,  to 
which  the  reflricftion  at  the  end  muft  be  appHed.     But  per  Holt 
Conrtruaion    chief  juftice,  in  regard  that  there  is  but  one  ccncejit,  or  word  of  grant, 
of  fentences.    ^\\  the  claufes  fhali  be  taken  to  depend  upon  one  another,  and  the 
claufe  of  reftraint  will  extend  to  them.     Otherwife  if  there  had  been 
any  word  of  grant  intermediate.     And  of  that  opinion  was  the  whole 
court.     But  afterwards  upon  the  rule  for  judgment  fiifi,  &c.     Mr. 
Whitaker  came,  and  argued,  that  the  reftraining  claufe,  oi  eidem  fpec- 
tantia  ct  pertincntia,  did  not  extend  to  wreck  of  the  fea  j  becaufe 
wreck  could  not  belong  to  the  faid  office  by  prefcription,   for  the 
office  itfelf  begun  within  time  of  memory.     Spelm.  'uerbo  Admiralty. 
And  therefore  it  muft  be  compared  to  the  cafe  in  9  Co.  27.  b.  where 
the  King  grants  bona  et  catalla  felcnum  diSlo  7nanerio  JpeBantia  et 
pertinentia  j  there  becaufe  goods  and  chattels  of  felons  lie  in  grant, 
and  cannot  be  appendant  to  the  manor,  therefore  it  amounts  to  a 
new  grant  of  them.     So  here,  becaufe  wreck  cannot  be  appendant 
to  the  office  by  prefcription,  it  will  amount  to  a  new  grant  of  all  the 
wrecks  oi  England  then  in  the  King's  hands.     2.  He  infifted  upon 
the  fame  objection  that  the  folicitor  general  had  made  before,  and 
cited  fome  cafes,  to  prove,  that  the  words  of  reftraint  fliould  not  be 
applied  to  them,  but  that  the  7iecnon  would  make  them  feveral  fen- 
tences.    I  Leon.  119.     2  Roll.  Abr.  51.     And  for  the  matter  of 
nonrecital,  he  cited  Dier  jj.  a.     But  per  Holt  chief  juftice,  wreck 
Wreck  be-     "^^Y  ^^  claimed  by  prefcription  ;  and  for  all  that  appears,  wreck 
longing  to  the  may  belong  to  the  lord  high  admiral  by  prefcription.     For  the  office 
office  of  high  q£  |qj.(J  j^jg}-,  admiral  is  an  antient  office  time  whereof,  &c.  though 
perhaps  it  was  not  vefted  in  a  fingle  perfon,  or  in  the  fame  manner 
as  it  is  now.     Dier  152.  b.     There  is  a  prefcription,  for  the  lord 
high  admiral  to  grant  the  office  of  regifter  of  the  admiralty  for  life. 
And  that  is  an  anfvver  to  the  firft  objedion.     As  to  the  fecond, 
the  cafe  in  i  Leon.  119.  is,  becaufe  the  general  words  follow  the 
fpecial,  and  without  fuch  conftrudtion  the  fpecial  words  would  be 
void.     And  Holt  chief  juftice  faid,  that  he  made  no  doubt,  but  wreck 
belonged  to  the  admiral  about  the  five  ports,  and  fuch  places  where 
he  was  moft  converfant  in  ancient  time.     Judgment  was  affirmed 
abfolutely.     Ex  relatione  m'ri  'Jacob. 


Rex 
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Rex  verf.  Fofter. 

VO/ler  was  indifted  for  that,    that  he  had  ingrolTed   jms:nos  ct  Ucertam  in- 
■*     excej/ivos  numerous  volucr urn  jer arum  Anghce  wild  towl  mortua-  ^     p      ^ 
ru7n,  with  defign   to  make  them  dearer,   &?f .      Mr.  Robert  Eyre  ^  BuI^  3,7/ 
moved  to  quadi  it  for  the  uncertainty,  becaiife  they  do  not  fliew  Bro.  inciftm. 
how  much,  &c.     And  he  cited  Cro,  Car.  380.  magnai::  F'''"^''''^- 2' Lev.  208. 
tern  ftraminis  et  foeni  held  ill.     [See  2   Bul[lr.   'lij.      i  Ro//.  Rep.  izMcd.^^^. 
134.]     And  the  cafe  of  the  King  and  Roberts  fince  the  revolution,  ^''''v.  Ro- 
where  a  ferryman  was  indidled  for  extortion  in  taking  four  pence  ^g"^^' 
a  fcore  for  fheep  carried  over,  where   he  fliould  but  have  taken  Holt  352. 
two  pence  a  fcore,  fsc.      The  defendant  upon  not  guilty  pleaded  "^"""j,^',^^'' 
was  convided,  but  judgment  was  arrefted,  becaufe  the  indidment  ^Hawk'px. 
did  not  fliew,  for  how  many  fcore  he  had  taken  four  pence.     And abr.;  13.^47 
the  indidlment  againft  Fojier  was  quathed. 


2  Haw.  p.  C. 
233.  cap.  25. 
f.  76. 
Jones  156. 


Foiler  verf.  Hexam.     Ante  427. 

THE  cafe  of  conufance  demanded  by  the  bifliop  oi  Ely  was 
this  term  moved  again.  And  then  the  conufance  was  al- 
■iowed  nifi,  &c.  And  Holt  chief  juftice  demanded  a  fight  of  the 
record  of  the  cafe  in  Ed^iVard  2,-  but  they  had  only  a  copy  of  it. 
Upon  which  Holt  faid,  that  the  record  itfelf  fliould  have  been  in 
court,  where  the  judgment  is  grounded  upon  the  record,  as  it  is 
here,  the  entry  being  infpeSlis  record',  iSc.  And  he  faid  that  the 
demand  ought  to  be  entred  as  of  Hilary  term,  and  fo  continued  by 
curia  advifare  vult,  &c.  And  he  faid,  that  they  had  no  need  to 
have  pleaded  fo  many  allowances ;  but  they  might  have  pleaded 
but  one  only,  and  have  relied  upon  it.  2 1  Ediv.  4.  44.  accord. 
For  if  a  franchife  lies  in  grant,  and  cannot  be  claimed  by  pre- 
fcription,  the  allowance  in  the  King's  Bench,  or  Eyre,  or  confir- 
mation by  patent,  will  be  fufficient. 

Lacy  verf.  Williams.      Ante  227. 

Intr.  Mic.  10  TFill.  3.     B.  R.     Rot.  586. 

ERROR  was  brought  upon  the  judgment  given  in  this  cafe  in  s  C.  S»ik. 
the   Common   Pleas,    and  the   general  errors  were  alTigned.  ^^"^^'^ 
And  the  fame  point  was  argued  here,    as  in  the  Common  Pleas,  1  show.  347. 
vix.  Whether  a  recovery,  in  which  there  was  no  tenant  to  the  ' '^''^- *'"•' 
praecipe  before  the  writ  oi  fummoneas  ad  warrantizandu?)!   iffued,  l^^^-  ,'.^,^_' 

■jl  and 
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Co.  Li'.  102.  and  then  a  tenant  was  made  to  the  praecipe  pending  the  writ  of 
F  N  r''  ihmmons,  and  before  the  return  of  it,  and  the  recovery  after- 
'  *^^"  wards  pafTed ;  whether  this  common  recovery  be  good  ?  And  it 
was  argued  by  Mr.  P}-att  in  the  writ  of  error  for  the  plaintiff  in 
error,  that  the  recovery  was  not  good.  For  (by  him)  though  a 
common  recovery  is  a  common  affurance,  yet  it  has  forms  pecuhar 
to  it,  which  ought  to  be  obferved  j  as  if  there  is  no  tenant  to  the 
praecipe  pending  the  fuit,  and  a  recovery  is  fuffered,  it  will  be 
void  }  but  according  to  i  Roll.  Abr.  868.  it  will  be  good  againft 
the  parties  by  eftoppel,  but  not  againft  the  ifliies  in  tail,  which 
is  the  prefent  cafe.  In  fuppofition  of  law  the  tenant  ought  to  have 
the  lands  at  the  time  of  the  fuing  of  the  writ,  otherwife  he  cannot 
render  them  as  the  writ  fuppofes".  But  if  he  purchafes  the  lands 
pending  the  writ,  that  will  make  the  writ  good  ;  contra  if  they 
come  to  him  by  defcent,  pending  the  writ.  41  Ed.  3.  5. 
I  Hen.  6.  I.  18  Edw.  4.  26.  But  if  there  is  no  tenant  at  the 
return  of  the  writ,  the  writ  is  abated  5  but  the  court  cannot  abate 
an  abateable  writ  without  plea.  9  Ed'w.  4.  12.  per  Littleton. 
There  is  no  difference  between  a  writ  abated  and  abateable  as  to  a 
flranger,  for  though  the  tenant  does  not  take  advantage  by  it  by 
10  Hen.  7.  I.  plea,  yet  that  will  not  prejudice  a  ftranger.  In  7  Hen.  6.  19,  20. 
entry  of  the  diffeifee  upon  the  tenant  pending  the  writ  abated  it. 
And  a  recovery  in  formedon  againft  the  tenant  pending  the  writ 
abated  it.  3  Hen.  6.  34.  But  alienation  by  tenant,  or  recovery 
againft  him,  by  covin,  will  not  abate  it ;  for  in  fuch  cafe  he  con- 
tinues tenant  as  to  the  demandant  until  judgment  that  he  ought, 
6ff.  but  in  the  former  cafe  he  does  not  continue  tenant  until  judg- 
ment, and  therefore  the  writ  is  abated.  See  Bro.  brief e  108,  182. 
Judgment  againft  him    by   eftoppel    ftiall    be  good  againft  him. 

2.  The  count  fuppofes  the  tenant  to  be  tenant  of  the  lands, 
otherwife  to  what  purpofe  do  they  make  a  demand  againft  him. 

3.  The  voucher  fuppofes,  that  the  tenant  has  feifm  of  the  lands, 
for  it  would  be  ab.lird  to  vouch  another,  to  warrant  lands  to  him, 
which  he  hath  not.  And  the  definition  of  a  warranty  fuppofes 
feifin  in  the  lands  warranted.  Co.  Li.  365.  9  Edw.  3.  12.  The 
vouchee  may  counterplead  the  voucher  by  nontenure,  or  entry 
pending  the  writ  j  and  if  the  vouchee  does  not  plead  this,  but 
vouches  over,  the  fecond  vouchee  miay  plead  this  counterplea. 
21  Hen.  6,  24,  49.  Voucher  is  in  natuie  or  an  ad:ion,  Co.  Li. 
102.  and  every  one  ought  to  have  caufe  of  adlion  at  the  beginning 
of  it.  Bro.  Brief e  25,  yj.  Voucher  comes  in  the  room  of  war- 
rantia  chartae,  and  differs  only  in  this,  that  voucher  muft  be  after 
an  a<5tion,  but  laarrantia  chartae  may  be  before  an  adtion  brought 
againft  him ;  but  ii-arraniia  chartae  cannot  be  brought,  but  by 
him  v/ho  is  tenant  of  the  land.  Hob.  21.  and  for  the  fame  reafoa 
a  man  who  is  not  tenant  of  the  land  cannot  vouch.     Then  liere 

the 
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the  tenant  cannot  vouch  the  vouchee,  and  though  the  vouchee  has 
not  counterpleaded  it,  fo  that  it  will  be  good  againft  him  by 
cftoppel,  yet  the  iffue  in  tail  will  not  be  bound  by  eftoppel  of  the 
anccftor,  for  he  claims  per  formam  doni.  2>  Co.  i.  b.  12  Edw.  4. 
14.-^. 

Objedlion.  If  the  tenant  purchafes  the  land,  pending  the  writ, 
that  will  make  the  writ  good,  (3c.  Anfwer.  That  rule  is  laid 
down  upon  cafes  upon  pleas  in  abatement,  and  therefore  muft  be 
underftood,  where  the  purchafe  is  before  the  time  for  pleading  in 
abatement  is  expired. 

Objedlion.  Where  nontenure  is  pleaded  to  avoid  a  recovery, 
he  pleads  that  he  was  not  tenant  at  the  purchaling  of  the  writ 
ncc  unquam  pojiea,  which  goes  to  the  time  of  the  judgment. 
Anfwer.  i.  That  is  not  a  fubftantial  part  of  the  plea.  2.  The 
nee  iinqnam  pojiea  muft  be  underftood,  from  the  purchafe  of  the 
writ  until  the  time  of  the  pleading ;  for  it  does  not  appear  in  any 
of  the  cafes,  that  the  demandant  replies,  that  the  purchafe  was  after 
the  time  of  the  pleading. 

Mr.  Keene  for  the  defendant  in  error  argued  e  contra.  That 
there  is  no  reafon  for  avoiding  a  common  recovery,  except  that 
the  recompenfe  will  not  enure  to  the  iffue  in  tail.  3  Co.  5.  Owen 
V.  Morgan.  Hob.  259.  And  here  the  recompenfe  in  value  will 
enure  well  to  the  iffue.  It  has  been  generally  taken,  that  there 
muft  be  a  tenant  at  the  time  of  the  return  of  the  writ ;  but  thofe 
books  muft  be  underftood,  of  a  recovery,  where  the  tenant  and 
vouchee  appear  at  the  flune  day,  and  judgment  is  then  given. 
Hob.  262.  12  Ed.  4.  14.  becaufe  it  is  a  recovery  from  the  faid 
day.  A  writ  is  faid  to  be  depending  until  judgment.  3  Cro.  677. 
And  therefore  if  the  vouchee  counterpleads  the  voucher,  that  the 
tenant  had  nothing,  &c.  at  the  time  of  the  voucher,  he  ought  to 
fay,  ncc  unqmm  pojlca.  45  Ediu.  3.  2.  Raft.  Efitr.  467.  A^cy  Raft.  273. 
126.  In  this  cafe  it  had  been  good  in  an  adverfary  adlion,  be- 
caufe it  had  been  his  own  adl.  41  Edw.  3.  5.  8  Edw.  3.  32. 
10  Edw.  3.  21.  And  he  cited  alfo  the  cafe  of  Samboiirn  v.  Belt, 
where  in  a  writ  of  error  brought  to  reverfe  a  common  recovery, 
the  errors  were  held  to  be  ill  affigned,  becaufe  it  was  flud  only, 
that  there  was  not  any  tenant  to  the  praecipe  at  the  return  of  the 
writ,  where  it  fliould  have  been,  nor  at  any  time  afterwards  be- 
fore judgment. 

Holt  chief  juflice.  If  the  vouchee  comes  in,  and  counterpleads 
the  voucher  by  nontenure  of  the  tenant;  he  ought  to  fay,  die 
impetrationis,  &c.  nee  unquam  poftca.     The  lame  law  if  the  tenant 

6  F  pleads 
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pleads  nontenure  in  abatement.  But  if  the  tenant  comes  in  by  aft 
Trin  22Edvv.  of  law,  as  by  defcent,  pending  the  writ,  that  ought  to  be  pleaded 
3-  22-  pi.  4.  fpccially.  The  general  rule  is,  that  if  the  tenant  gain  the  freehold 
12  Ed.  4  ig.  after  the  writ  purchafed,  and  at  any  time  before  judgment,  it 
Wimon  "^  makes  the  writ  good.  And  there  is  good  reafon  for  it,  for  whv 
Hob  259.  fhould  the  Recovery  be  ill,  but  becaufe  it  is  againft  a  man  who  had 
Co.  Entr.  Re.  nothiiio;  at  tjje  time  of  the  recovery,  which  fails  in  that  cafe.     In 

covery  IQ-         r  ■  9      ■  ■     r,  r  r>  i  i 

Cro  El.  677.7^'^''  jactas   againlt   terretenants   arter   a  Kecovery   they  ought  to 
Godb.  147.    plead,    that  the  tenant  had  nothing  in   the  land   then,    &c.    nor 
Ra(l°  567^      at  any  time  after ;  and  without  adding  7iec  iinqua?}!  pojlea  it  would 
No)-  126.      be  an   ill  plea.      And  as  the  writ  is  made  good  by  a  fubfequent 
piurchafe,  lb  the  vouchee  is  made  good  by  the  fubfequent  entry 
into  warranty  by  the  vouchee.     And  therefore  there  is  here  a  good 
tenant,   and  a  good  vouchee,  and  a  good  recovery.     And  as  to  the 
matter  of  the  caufe  of  adlion,    the  demandant  might  have  good 
caufe  of  adlion,   tho'  the  tenant  has  not  the  lands ;   for  the   de- 
mandant's right  is  the  caufe  of  aftion,  and  not  the  other's  beino- 
tenant  to  the  praecipe.     And  therefore  if  the  tenant  hath  the  lands 
to  render  before  judgment,  it  will  be  good.     To  which  the  other 
judges  agreed.      Judgment  was  affirmed  nifi.      And  the  laft  day 
Mr.  Squib  came,  and  argued  to  the  fame  purpofe  as  Mr.  Pratt  be- 
fore,  and  cited  i8  Ed'w.  4.    13.      18  Ednn).  4.  26.  per  Littleto7i. 
2  Roll.  Abr.  tit.  Voucher  764.     But  the  court  continuing  of  their 
former   opinion,    judgment  was    affirmed   abfolutely.       And  Holt 
chief  juftice  faid,   that  the  reafon  of  the  recompenfe  in  value  in 
the  cafe  of  common   recoveries   is  ratio  ima  fed  non  unica  j    for 
where  a  recovery  is  againfl  tenant  in  tail,  it  will  bar  the  reverfion 
expedtant  upon  it,  and  yet  the  recompenfe  in  value  cannot  go  to 
that  which  was  a  great  ftrain,  and  fhews  the  favour  allowed  to 
common  recoveries. 


Farow  verf.  Chevalier. 

t>.  C.  I  Salk.  f'~>\  Ovenant  was  brought  by  a  mafter  againfl:  his  fervant  upon  a 

Breach  -—''  covenant,  not  to  buy  or  fell  without  his  mafter's  leave;  and 

tain.  the  breach  was  affigned,   that  he  had  diverjis  diebus  et  'uicibiis  be- 

1  Eev.  94.  tween  fuch  a  day  and  fuch  a  day  fold  to  A.  B.  and  C.  and  divers 
486!  other  perfons  unknown  to  the  plaintiff,  goods  to  the  value  of  800/. 
Cro.  Car.  and  another  breach  was  laid,  for  having  bought  goods  in  the  fame 
'  7g  ■  manner.     Upon  iffue  joined,  verdid:  for  the  plaintiff.     And  it  was 

2  Mod.  176  moved  in  arreft  of  judgment,  that  the  perfons  were  uncertain  to 
2 Jones  125.  whom  the  fale  was  made;   and  the  time,    in  which  the  fale  was 

made,  was  uncertain  alfo ;  which  ought  to  have  been  fpecially 
fhewn.  To  which  Mr.  Hall  for  the  plaintiff  anfwered,  that  the 
perfons  have  no  need  to  be  Ihewn,  for  avoiding  prolixity  in  plea- 

ing. 
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ing.  3  Cro.  916.  Braban  v.  Baco?i,  2  Cro.  565,  Cro.  Car.  610.  200.567. 
laid  generally.  And  as  to  the  time,  diverjis  diebus  et  vicibus  was 
well  enough.  Raytn.  8,  9,  10.  Stile  420,  428.  Holt  chief 
jiiflice.  In  an  adion  of  covenant  the  breacli  may  be  afllgned  ge- 
nerally. But  in  debt  upon  a  bond  conditioned  to  perform  cove- 
nants, the  replication  ought  to  be  more  certain.  Where  an  adl  is 
defcribed  to  be  done  between  fuch  a  day  and  fuch  a  day  diverfts 
diebus  ct  vicibus,  in  another  aftion  brought  for  the  fame  thing  one 
may  aver,  that  the  former  ad:ion  was  for  the  fame  thing,  (3c. 
To  which  Gould  juftice  agreed.  But  (by  him)  where  an  adtion  is 
brought  upon  a  penal  law,  one  ought  to  fliew  the  particular  fadls, 
and  diverfis  diebus  et  vicibus  will  not  be  good,  becaufe  there  a  man 
is  intituled  to  diftindl  penalties.  Cojitra  in  covenant.  Judgment  for 
the  plaintiff.     Ex  relatione  m'ri  Jacob. 

S.  C.  I  Salk. 

Parkhurfl  verf.  Fofter.  ^st- 

J  5  Mod.  427. 

Carch.  417. 

Intr.  Trin.  9  l^FilL  3.    B.  R.    Rot.  363.  ^;f-,'l^^'!^- 

Show.  50. 

THE  plaintiff  brought  an  adion  of  trefpafs  againfl  the  defen-  Keyling  24, 
dant,  for  billeting  a  dragoon  upon  liim,  and  forcing  him  to  ,  Hawk.  P 
find  his  meat,  drink,  hay  and  flraw  for  his  horfe,  (l£c.     Upon  note.  91.  cap. 
guilty  pleaded,    fpecial  verdidl,   that  the  plaintiff  kept  a  houfe  atSS-'s^'o- 
Epfom,    et  dimifit  coticlavia,  Anglicc  lodgings,  talibus  quales  came  ^.^  5  Will.  & 
there  propter  falubritatem  aeris,    or  to  drink   the   waters,    or   for  par.  18.  ' 
their  pleafure  ;  and  that  during  the  time  of  their  abode  there  the 
plaintiff"  dreffed  meat  for  them  at  four  pence  the  joint,    or   fold 
them  meat  ready  dreffed,    if  they  pleafed,   and  alfo  fmall  beer  at 
two  pence  the  mug,   and  alfo  found  for  them  flable  room,   hay, 
and  oats,  for  their  horfes,  paying  eight  pence  a  night  for  hay,  and 
four  pence  a  gallon  for  oats ;  and  that  he  had  no  licence  to  fell  ale 
from  the  juftices ;   and  that  he  did  not  fell  any  of  the  faid  provi- 
fions  to  any  other  pcrfon  :  then  they  find  the  defendant  conftable, 
and  bring  him  within  the  adt  for  billeting  foldiers,   ^c.   and  that 
he  billeted  the  foldier  upon  the  plaintiff,    and  that  the  foldier  com- 
pelled the  plaintiff  to  find  him  meat,  ^c.     And  the  queflion  was, 
whether  the  plaintiff  was  fuch  a  perfon,  as  the  acl  of  4  G"  5  Will. 
G?  Mar.  cap.  13.  par.  18.  intends  to  make  liable  to  have  foldiers 
billeted  upon  him  ;   and  the  whole  court  was  of  opinion  that  he 
was  not.      For  tliis  adl  is  a  great  invafion  of  the  liberties  of  the 
fubiedt;    and  therefore  if  the  words  of  the  adl  will  be  fatisfied, 
without  including  fuch  a  perfon  as  the  plaintiff  is  defcribed  to  be, 
it  fliall  not  be  extended  to  him.     And  he  is  not  within  any  of  the 
words  of  the  flatute ;  for  lodgers  cannot  come  by  authority  of  law 
upon  their  journey  without  a  previous  contrad,   and  the  plaintiff 

may 
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may  refufe  any  of  them,  if  he  pleafes ;  and  therefore  he  is  more 

limited  than  him  whom  the  adl  defcribes.     2.  They  have  not  any 

beer  to  fell,    but  only  what  ferves  their  family  j   and  therefore  it 

cannot  be  an  alehoufe.      Beiides,   that  he  is  not  obliged  to  fell   at 

certain  rates;  and  therefore  he  is  not  comprehended  within  any  of 

the  perfons  defcribed  in  the  a&.     But  then  Mr.  fcrjeant  Wright  and 

Mr.  Cowper  for  the  defendant  had  taken  exception,  that  there  is  a 

variance  between  the  verdift  and  the  declaration ;  and  according  to 

2  Roll.Abr.  Jij.  if  there  is  more  in  the  declaration  than  in  the 

Variance  be-  verdidt,  the  Variance  will  be  fatal,  if  that  which  exceeds  is  material. 

tHft  and  the    "^^^^  plaintiff  here  declares,   that  the  defendant  billeted  a  dragoon 

declaration.     Upon  him,  and  compelled  him,  to  find  for  the  dragoon  meat,  &c. 

The  verdidt  finds,   that  the  defendant  billeted  the  dragoon  there, 

but  that  the  dragoon  compelled  the  plaintiff,  to  find  him  meat,  &c. 

Now  this  action  being  conceived  at  common  law  (for  it  cannot  be 

upon  the  ftatute,  becaufe  it  does  not  conclude  contra  Jormam  fta- 

tuti)  the  defendant  will  not  be  anfwerable  for  confequential  d.i- 

niage,  but  every  one  muft  anfwer  for  his  own  damage ;  otherwife 

perhaps  if  it  had  been  brought  upon  the  ftatute.     Holt  chief  juflice. 

Confequential  But  at  common  law  if  a  man  does  an  unlawful  aft,  he  fhall  be 

damages.       anfwerable  for  the  confequences  of  it,  efpecially  where,  as  in  this 

cafe,  the  aft  is  done  with  intent  that  confequential  damage  fhall  be 

done.      This  cafe  was  argued  Hil.  lo  Will.  3.  by  Sir  Bartholomew 

Shower  for  the   plaintiff,  and  by  Mr.  Coioper  for  the  defendant ; 

and  Pafch.    11.    by  Mr.  Broderick  for  the  plaintiff,  and    ferjeant 

Wright  for  the  defendant.     And  this  "Trinity  term  judgment  for  the 

plaintiff  by  the  whole  court. 


Acliedatus.  A  N  aftion  was  brought  upon  a  policy  of  infurance  for  infuring 
l\   the  life  of  Sir  Robert  Howard  for  one  year  from  the  day  of 

^/;/f  84.  the  date.  The  policy  was  dated  3  Sept.  1697,  and  Sir  Robert  died 
the  third  of  September  1698  at  one  of  the  clock  in  the  morning. 
And  per  Holt  chief  juftice,  a  die  datia  excludes  the  day  of  the 
date ;  but  a  data,  or  a  confediione,  is  fi-om  the  aft  done,  and  fo 
comm.ences  the  fime  day,  that  it  is  dated  or  delivered.     See  ^  Co.  i. 

Nofraaions    Co.  Li.  16.  b.     Alfo  another  diftinftion  was  taken  in  this  policy, 

of  a  day.  Vv^hcrc  though  he  died  upon  the  laft  day,  and  the  law  makes  no 
fraftions  of  a  day,  yet  he  being  bound  to  infure  the  life  of  Sir 
Robert  for  a  whole  year,  and  the  year  was  not  complete  until 
the  faid  day  was  expired,  it  will  be  a  breach.  Yet  Holt  chief  juftice 
cited  a  cafe,  where  A.  was  born  the  third  of  September,  and  the 
fecond  of  September  21  years  after  he  made  his  will  j  and  it  was 
held  a  good  will,  becaufe  the  court  would  not  make  a  fraftion  of 
a  day  ;  and  confcquently  being  of  the  age  of  twenty-one  years,  he 
might  devife  his  lands.  Sir  Bartholomew  Shower  would  have  given 
3  evidence. 
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evidence,  that  by  the  cuftom,  and  in  the  underflanding,  of  infurers, 
policies  begin  the  day  that  they  bear  date,  though  they  are  mentioned 
to  begin  from  the  day  of  the  date;  but  it  was  over-ruled.  This  was 
at  Guildhall  upon  a  trial  before  Holt  chief  juflice  this  term.  Ex  re- 
latione m'ri  "Jacob. 

Rex  verj.  Corporation  of  Maiden  in  Effcx. 

A    Mandamus  was  direfted  to  the  bailiffs,  &c.  of  the  borough  of  S.  C.  2  Salk. 
Maiden,  reciting  that  by  their  conftitution  they  ought  to  eled^'*' '^^"-  P- 
yearly  two  bailiffs  out  of  fuch  aldermen,  &c.  who  had  not  been  Return  to  a 
bailiffs  within  three  years  before  ;   commanding  them,  to  proceed  to  mandnmu!  to 
an  eledion,  Gfc.     They  return  the  letters  patent  to  be,  that  they  ^*,^^j   ^' 
fliould  eled:  bailiffs  out  of  the  aldermen  generally  without  any  re- 122,136,22$, 
ftridion,  and  that  they  had  elefted  two  o{  x\\<in\  feciindu7:i  fonnam^^'^-^*^-'^'^'^' 
et  effcSlum  literarum  patentium.     And  the  return  was  difallovved,  be- 
caufe  they  fhould  either  have  denied  the  conftitution  mentioned  in 
the  writ,  or  have  (hewn  that  they  had  eledled  according  to  it ;  but 
this  return  being  general,  that  they  had  made  the  eledion  out  of  the 
aldermen,  w.is  not  any  anfwer  to  the  writ  j  for  that  miu,ht  be  true, 
.and  yet  fome  of  the  aldermen  might  be  eledled,  who  had  been  bailiffs 
within  three  years  before,  and  fo  not  within  the  qualifications  of  the 
conftitution  ftiewn  in  the  writ.     And  the  jecimdiim  formam  taiorem 
et  cffctlum  literarum  patimtium  will  not  aid  it,  becaufe  the  conftitu- 
tion fliewn  in  the  return  varying  from  that  ftiewn  in  the  writ,   will 
■be  underftood  of  the  letters  patent  fhewn  in  the  return,  and  not  of 
thofe  in  the  writ.     But  if  they  had  been  agreeable,  it  had  been  good. 
J^nd  a  peremptory  inandamm  was  granted. 

The  inhabit.ints  of  Kings  Langley  verf.  the  inhabitants 
of  the  parifli  of  St.  Peters  in  St.  Albans. 

MR.  ferjeant  Wright  took  exceptions  to  an  order  made  at  theS.  C.  2  Salk. 
general  quarter-feffions  of  the  jufticcs  of  peace,  upon  an  appeal  494.(^05,606, 
:to  them  made  from  an  order  made  by  two  juftices,  for  removal  of  a  r  Mod.  329. 
poor  perfon  to  the  laft  place  of  his  fettlcment.     And  the  exception  Juilices  may 
was,  that  the  appeal  was  lodged  at  the  next  quarter-feffions,  and  jt  adjourn  an  ap- 
.appears  upon  the  face  of  the  order,  that  it  was  not  then  determined, 
•but  it  was  adjourned  over  for  farther  confideration.     And  it  was  held 
!by  the  whole  court,  that  they  might  well  adjourn  an  appeal  upon 
debate  for  farther  confideration. 


6  G  Rex 
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Rex  verf.  Harris.     Ante  440. 
S.  C.  Garth,  l  Nqulfition  of  a  forcible  entry  into  the  redlory  of,  ©"<:.  was  taken 


496-  1   the  eiditecnth  oi  OSloher  7  Will.  %.  i6oc.  and  reftitution  there- 

Sa  k    ''60  '  .  .     .        , 

t;  Mod.  443.  upon  was  granted  ;  whicii  reftitution  a  httle  time  after  was  fet  aiide 
F.  N.  B.  54.  upon  a  'Si  iaica  i'emovcndn  ;  and  the  fifteenth  of  December  10  WilL 
^;^"  3.  1698.  a  new  reftitution  was  granted;  upon  which  the  inqiiifi- 

3lnft.  161.  tion  was  removed  into  the  King's  Bench  by  ce^'tlorari.  And  Sir 
Moor  46z.  Bartholomew  Shower,  Mr.  Eyre,  &c.  moved  feveral  times,  as  well 
iBuUir.  92.  the  laft  term  as  this  prefent  Tr/nz/y  term,  to  have  a  re-reftitution. 
s.  C.  Comyns  And  the  firft  thing  that  they  urged  was,  that  this  fecond  reftitution 
^'-  was   irregularly  obtained.       i.  Becaufe    the   juftices    had  executed 

their  power,  by  putting  the  party  in  poffeflion   immediately  after 
the  inquifition  taken,  and  therefore  they  could  not  grant  another 
New  execu-    reftitution  after  it.     But  per  Holt  chief  juftice,  if  pofteftion  be  deli- 
tjonorrefti-    vered  by  habere  facias  pojjifjioncm,  or  grant  of  reftitution,  and  tliat 
tution.  jg  avoided  immediately  by  a  new  force ;  there  the  party  fliall  have 

a  new  habere  facias  poJj'cjjione7n,  or  a  new  writ  of  reftitution.  But 
if  after  the  reftitution  avy^arded  the  party  entoys  quiet  pofteftion, 
and  then  he  is  removed  by  a  new  force,  there  he  muft  refort  to  a 
new  remedy.  It  hath  turned  fometimes  upon  the  return  of  the 
former  writ  of  reftitution  before  the  new  force,  and  where  fuch 
writ  is  not  returned.  But  it  is  the  former  diftindion,  which  will 
determine  the  cafe  one  way  or  the  other.  2.  It  was  argued  by  Sir 
Bartholomew  Shower  and  Mr.  Eyre,  that  the  grant  of  this  fecond 
reftitution  was  not  good,  becaufe  it  was  not  granted  in  convenient 
time.  For  the  intent  of  the  ftatute  of  Hcnty  VI.  was  to  give 
fpcedy  remedy ;  at  leaft  after  fuch  delay  as  was  here,  there  ought 
to  be  fome  procefs,  to  renew  the  inquifition,  upon  which  the  par- 
ty fliould  come  in,  and  fliew  what  he  could  lay,  why  reftitution 
ftiould  not  be  granted ;  for  his  pofteftion  might  become  lawful  by 
fubfequent  conveyance  or  otherwife.  And  it  is  agreeable  to  the 
reafon  of  the  common  law ;  for  in  perfonal  adions  after  the  year 
and  day  a  man  could  not  have  execution  of  any  judgment,  but  was 
driven  to  his  adion  of  debt  upon  the  judgment ;  and  in  real  adions 
he  muft  have  had  a  fcire  facias,  as  now  in  perfonal  adions  by  the 
ftatute  olWeJlm.  2.  cap.  /\.z,.  Mr,  Eyre  urged  alfo,  that  in  crimi- 
nal caufes  where  execution  is  deferred,  it  cannot  be  awarded,  with- 
out bringing  the  prifoner  to  the  bar.  2  Cro.  495.  Hut.  21.  Sir 
Walter  Raleiglf?,  cafe.  And  alfo,  that  if  the  King  had  pardoned 
the  oftenfe,  no  reftitution  ftiould  go.  2  Cro.  148.  Tehert.  gg. 
Knighdey's  ^q  v/hich  Holt  chief  juftice  agreed,  and  he  cited  Kfiightley's  cafe, 
"  ^'  who  was  indided  for  high  treafon  in  confpiring  the  aflaftlnation  of 

the  King,  and  being  arraigned  at  bar  in  the  King's  Bench  confcftld 

the 
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the  indiftment,   and  judgment  of  death   was  pronounced  agai nil  When  execu- 
him   in  Eafter  term,    and  execution  was  countermanded,   fo  that "°"  ^"'"':''"* 
'■Irinity  term  palied,  and  then  in  the  long  vacation  they  had  a  de-  der. 
fign  to  execute  it ;  and  upon  that  all  the  judges  of  England  met, 
to  confider  what  could  be  done;  and  it  was  refolved  by  all,  that 
in  regard  a  term  had  intervened  without  execution  done,  it  could 
not  be  awarded  without  bringing  Kiiightley  to  the  bar.     And  per 
Holt  chief  jiiftice  it  would  be  the  fame  thing,  if  Trinity  term  had 
not  been  paft,  but  only  begun ;  fo  that  Knightley  was  imprifoned 
until  Michaelmas  term,  and  in  the  mean  time  he  obtained  a  par- 
don.    And  the  whole  court  after  confideration  had,  were  of  opi- 
nion, that  re-reflitution  ought  to  be  granted,  for  this  irregularity 
in  delay  of  the  award  of  reftitution  for  fo  long  time  ;  for  it  ought  ReiiitutJon 
to  be  done  immediately,  or  otherwife  great  inconveniences  would  ought  to  be 
follow.     And   Holt  chief  juftice   founded  his  opinion  upon  8   Co.  ^'^""^^j^^' 
J 19.  h.  Dr.  Bonham'i  cafe,  and  tlie  cafes  there  put.     Where  audi-" 
tors  have  power  to  commit  fervants  failing  in  their  accounts  by 
Wejlm.  2.  cap,  12.  it  ought  to  be  done  immediately.     2j  Hen.  6.  8. 
So  by  15  Ric.  2.  cap.  2.  commitment  by  a  juftice  of  peace  for   a 
forcible  entry  ought  to  be  forthwich.     And  there  is  no  difference 
in  reafon,  why  reftitution   upon  the   8  Hen.  6.  fhould  not  be  im- 
mediately, as  well  as  the  commitment  upon  the  15  Ric.  2.     There 
is  rather  greater  reafon,  becaufe  the  convidion  upon  the  15  Ric.  2. 
is  not  traverfablc,   as    the  inquifition   upon    8  Hen.  6.  is.     And    it 
would  be  a  great  mifchief,  and  againft  the  reafon  of  the  common 
law,  if  it  fliould  be  otherwife  ;  becaufe  the  title  in  fo  long  time 
might  be  altered.     And  though  poffcflion   intimates,   that  the  per- 
fon  pofteffed  is  the  rightful  owner,  and  fo  fome  reafon  for  reftitu- 
tion ;   yet  where  a  long  fpace  of  time  intervenes,  the  faid  reafon 
is  not  of  force.     And  Holt  chief  juftice  commanded  the  judgment 
to  be  entred  fpecially.     Becaule  it  appears  upon  affidavits  made  to 
this  court,  that  reftitution  was  not  awarded  until  three  years  after 
the  inquifition  ;  re-reftitution  is  awarded  for  that  irregularity.     But 
Mr.  Nortbey  prayed  tlie  court,  that  fince  re-reftitution  was  matter 
of  fivour  of  the  court,  and  not  of  right,  the  court  would  not  grant 
it,  unlefs  they  would  confent  to  try  the  right ;  and  that  it  was  rc- 
fufed  to  be  granted  in  the  vicar  of  Hadley's  cafe  in  this  court,  until 
the  right  was  fettled  by  a  trial.     But  per  Holt  chief  juftice,  he  has 
known  re-reftitution  granted  in  this  manner,  viz.  that  they  ftiould 
bring  the  writ  of  re-reftitution  with  them  to  the  aftifes,  and  if  the 
verdid:  upon  the  trial  fliould  be  for  them,  that  they  fliould  execute 
it  immediately.       And  ( by  him  )   where  the  firft  reftitution  v,-as 
juft,  and  the  inquifition  is  quaihed,  there  the  granting  of  re-reftitu-.Rc.refti:utioi». 
tion   is  difcretionary ;  but  where  the  firft  reftitution  was  tortious, 
there    re-reftitution    ought    to    be  granted   of   right.      And    (bv 
him)  juftices  of  peace  may  remove  the  force  upon  the  view,  but 
3  they 
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whom  grant.   ^j^oJe  cCUrL 


Refiitudon  by  fhev  caimot  grant  reftitution.      Re-reftitution  was  granted  by  the 

Rex  verf.  Sudbury,  Heapcs,  et  al. 

s.  c.  Cafes     '"I*"'  HE  defendants  were  indided  for  that,  that  they  r/'otofe  routo- 
B.R.26Z.        3l     fe  et  illicite  affembled  themfelves,  et  fc  ajfemhlati  exijlenta 
A  riot  muft  be  ^^"^^^y^  rcutofe,  &c.  commijcriint  a  battery  upon  Mary  Ruffe],     Two 
^^^'wvaaxl.  of  them  were  found  guilty,  and  the  others  were  acquitted.     And 
3iflft.  176.    it  was  moved  in  arreft  of  judgment,  that  thefe  perfons  being  in- 
didled  for  a  riot,  and  only  two  found  guilty  j  it  is  the  fame  thing 
as  if  they  had  all  been  acquitted  ;  becaufe  two  cannot  be  guilty  of  a 
riot,  and  fo  the  \tx^\€t  was  repugnant.     Mr.  Mujidy  i  ,t  the  King 
argued,  that  the  principal  charge  was  the  affault  and  battery ;  and 
the  riotofe,&c.  was  only  to  exprefs  the  manner,  and  a  kind  of  ag- 
gravation of  the  offenfe.    And  they  fhould  be  intended  to  be  guilty  of 
the  battery,  which  was  well  laid,   and  no  notice  fliould  be  taken  of 
tiie  reft.    And  he  compared  it  to  the  cafe  i  Saund.  228.  where  in  an 
adion  laid  per  confpirationem,  &c.    one  only  is  found  guilty,   and 
judgment  for  the  plaintiff,  becaufe  the  confpiracy  is  only  circum- 
ftance,  &c.   'jones  93.     2  Injl.  562.     But  per  Holt  chief  juftice  it 
is  a  fpecifical  offenfe,  and  is  laid  as  a  riot,  for  the  riotcfe  extends  to 
3  Mod.  72.    j^ii  {]-|g  fa<as,  and  the  battery  is  but  part  of  the  riot.     Jn  the  cafes 
cited  the  difference  is  between  an  adlion  upon  the  cafe,  and  a  form- 
ed adtion  of  confpiracy ;  in  the  latter  one  only  cannot  be  guilty, 
contra  in  the  other.     But  here  the  defendants  being  acquitted  of  the 
riot  are  acquitted  of  the  whole  of  which  they  are  indided,  and  no 
iudgment  can  be  given  for  the  King.     But  if  the  indiftment  had 
been,  that  the  defendant  with  divers  other  difturbers  of  the  peace, 
I  Vent.  251.  Gfc.  had  committed  this  riot  and  battery,  and  the  verdict  had  been 
as  in  this  cafe,  the  King  might  have  had  judgment.     But  in  the 
principal  cafe  it  was  arrefted. 

Chace  'ocrf.  Sir  Ralph  Box. 

S  c.  Abr.      T  T  PON  a  reference  to  the  recorder  oi London  by  the  lord  chan- 
CaresEq.154.  ^^1^   cellor,    to  certify  what  is   the  cuftom   in  London  concern- 
Cufto.nof      jj^g  jj^g  advancement  of  children  by  their  fathers,  &c.  which  would 
drcn  advanced  cxcludc  them  from  having  fhares  of  the  perfonal  eftiites  of  their  fa- 
in the  life  of  thers  after  their  death;  ferjeant  Low// recorder  of  Z/£>Wi?«  certified, 
their  fathers,  ^j^^  cuftom  to  be  thus,  vix.  If  the  father  gives  to  the  child  1500/- 
and  in  his  will  declares,  that  he  has  advanced  him,  and  afterwards 
dies  J  the  child  fliall  have  no  part  of  the  refidue  of  the  perfonal 
eftate  of  his  father.     But  if  he  had  faid  by  his  will,  that  he  had 

given- 
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given  1500/.  [which  was  a  fufficient  advancement!  yet  upon  putting 
it  in  hotchpot  after  the  death  of  his  father,  he  (hall  have  his  fliare  of 
the  perfonal  eftate  of  his  father,  &c.  And  if  a  man  marries  hisCo.  Li,  17.  b. 
daughter,  and  gives  her  a  portion,  if  he  does  not  take  any  notice  of 
•it  in  his  \v\\\,  this  will  be  a  fufficient  advancement,  and  flie  fliall 
have  no  fliare  of  her  father's  perfonal  eftate  after  his  death.  Ex  re- 
latione m'ri  Selby.  Note ;  Mr.  Chefhyre  was  alfo  prefent  in  Chancery, 
when  Mr.  Recorder  made  this  certificate;  but  he  did  not  intirely 
^gree  with  Mr.  Selby  about  the  certificate  utfupra. 

Mafon  vef~f.  White,    Marks  et  aP. 
Intr.  Pafch.   11  TVill.  3.      B.  R.     Rot.  21  k 

TH  E  plaintiff  brought  an  adion  upon  his  cafe  againfl:  the  de-  Cafe  for  en- 
fendant  JVjjtte  as  attorney,    and  the  other  defendants,    for  t"''gj"^g' 
entring  judgment  againft  him  without  his  aflent,    or  without  his  ^(^e"nt*' 
having  been  arrefted,  or  any  procefs  fued  againft  him,  and  without 
having  made  any  warrant  of  attorney  to  White  ;  upon  which  a  fieri 
facias  iffued,  and  his  goods  were  taken,  &c.     Judgment  by  default; 
and  a  writ  of  inquiry  being  executed  and  returned,  now  ferjeant 
Wright  moved  in  arreft  of  judgment,      i.  That  the  declaration  is 
againft  White,   one  of  the  attornies  de  curia  domini  regis  de  banco 
hic;  where  it  ought  to  be,  2X  Wejlminflcr ;  for  one  cannot  under- 
ftand  what  place  hic  means,  and  therefore  one  cannot  know  what 
court  the  plaintiff  means.     Sed  7ion  allocatur.     For  per  curiam,   d'c  Stile  of  the 
curia  domini  regis  de  banco  is  the  Common  Pleas ;  and  the  judges  pi^^j"""" 
will    take   notice   that  the   Common  Pleas  is  at  Wefiminfter,   and  Notice  that 
therefore  hic  is  at  JVeftminfter.     2.  A  fecond  exception   was,  that  the  Common 
the  plaintiff  has  not  faid  who  were  juftices  of  the  court;  whereas  L'f^^'^^' 
he  ought  to  have   mentioned  the  chief  juftice  by  name,  et  fociis 
Juis,  &c.     Sed  7ion  allocatur.     For  though  in  pleading  of  a  fine  they  juiUces  na- 
plead  that  the  fine  was  levied  before  the  chief  juftice  by  name,  et  med. 
jociis  fuis,  yet  there  is  no  necefiity  here  to  name  the  juftices  of  the 
court.     3.  A  third  exception  was,  that  it  is  laid  in  the  declaration 
that  the  defendants,  the  twenty-firft  of  December  5  IVill.  &  Mar. 
procured  judgment  to  be  entered,   ^c.     Now  the  twenty-firft  of 
December  always  liappens  out   of  term,    and  the  court  will  take 
notice  of  that ;  but  every  judgment  muft  be  entred  of  fome  day  in 
the  term  ;  and  alfo  that  they  profecuted  a  fieri  facias  the  twenty- 
third  o(  December,  &c.  which  is  out  of  term.     But  to  this  it  was 
anfwered  by  Mr.  Northey,  that  the  declaration  fiiys,  tlut  they  pro-  judgment  en- 
cured  the  judgment  then  to  be  entered  as  of  Michaelmas  term  before,  tred  out  of 
which  is  good.     And  of  that  opinion  was  the  whole  court.     And '"J"j'^^*j^° 
-as  to  the  writ  he  faid,  that  it  was  emanari  caufaverunt  fuch  a  day,  Cr.  cedent. 
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But  Wright  faid,  that  that  would  be  ta.ken  to  be  tht  tefle -y.  and  be, is 
Averment  a-  Concluded  by  the  tejle,  and  cannot  aver  againll  it.  To  which  Holt 
gaiiift  the /f/?f.  chief  juftice  *aid,  that  a  man  cannot  aver  that  a  writ  was  of  another 
T.Jones  ^49!  f^l^^  *han  it  bears  ;  but  one  may  aver,  quod  non  emanavit  at  the  time 
.^«;v;i2,409,  alledged.  This  adlion  is  for  a  great  wrong,  and  therefore  no  favour 
4'  '•  for  the  defendants.     Judgment  for  the  plaintiff. 

Rex  verf.  Orme  and  Nutt. 

c.criiorariKo  '  |  HE  dcfcndants  were  indided,  by  indiifbment  found  at  the  Old 
remove  an  |  Bailc\\  for  making,  printing,  and  publifliing  a  falfe  and  fcan- 
from  the  Old  dalous  libel  againft  divers  good  fubjedls  of  the  King  to  the  jurors 
laiky.  unknown,  to  the  intent  and  purpofe  to  defame  the  faid  fubjeds  of 

the  King  to  other  fubjects  of  the  King  to  the  jurors  cogrdtis  et  cog- 
nofcendis,  and  to  move  ftrife  among  the  liege  fubjedts  of  the  King 
to  the  jurors  unknown,  cogiiitos,  et  cog?7ofcendoSy  &c.  And  this  in- 
didment  after  feveral  motions  was,  removed  into  the  King's  Bench  by 
ctTtiorari,  which  certiorari  the  court  was  very  unwilling  to  grant ; 
but  upon  information  that  the  recorder,  before  whom  the  defendants 
were  to  be  tried,  looked  upon  himfelf  as  afFedled  by  the  libel,  a  cer- 
tiorari was  granted.  And  it  being  tried  before  Holt  chief  juflice, 
at  nifi  prius  at  Guildhall,  the  defendants  were  found  guilty.  And 
Libel  againft  now  Sir  Bartholoinew  Shoivery  Mr.  Mountague,  and  Mr.  Hutton,  mo- 
perfonsto  the  yg^j  jj^  arrcjl  of  judgment  that  this  libel  did  not  appear  to  be  preju- 
knovvn.  dicial  to  any  one,  for  the  jurors  did  not  know  the  perfons  who  were 
afFedled  by  the  libel ;  therefore  they  could  not  properly  fay  that  the 
matter  was  falfe  and  fcandalous,  when  they  did  not  know  the  per- 
fons of  whom  it  was  fpoken  j  nor  could  they  fay  that  any  one  was 
defamed  by  it.  Wherefore,  Gfc.  Judgment  was  flaid  until,  Gfc. 
Note;  this  libel  was  intituled,  The  Itji  oj  adventurers  in  the  ladies  in- 
•vention,  beijig  a  lottery,  &c. 

Ivefon  verf.  Moore. 
Intr.  Hill.  9  If^ill.  3.     B.  R.     Rot.  437. 

s.  c.  1  Saik.Eborum  fi".    /[jEfnorandnm  quod  alias,  fcilicet  termino  JanSli  Mi- 

'5'  ^        chaelis  ultimo  praeterito,   corajii  domino  rege  apiid 

s.  c.  Comyns  Wcjlmonajlerium   veiiit  Henricus  Ivefon  per  Willelmum  Calvert  at- 

5  8.  tornatum  ftaan,  et  protulit  hie  in  curia  diSii  domini  regis  tunc  ibidem 

quandam  billam  j'uam  verfus  ^oha^uietn  Moore  armigerum  et  Rutbam 

uxorem  ejus  Sannielem  Wright  Jeremiam  Colley  Henricum  Smith  et 

Pet  rum   Clakcy  in  cujlodia  rnarefccilli,    (sc.   de  placito  tranfgreJ}io7iis 

fupr  cafum  j  Et  J'unt  plegii  de  projcquendo,  fcilicet  Johannes  Doe  et 

Richardus 
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Richardus  Roe  ;    ^lae  qiiidem  bill  a  fcquitur  in  haec  verba,  fcilicety 
Eborum  ff.    Henricus  lv;jon  queritur  de   Jobanne   Mocre   armigero 
et  Riitha  uxore  ejus  Samuele  Wright  Jeremia  Collcy  Henrico  Smith 
et  Petro  Clakey  in  cujlodia  marefcaiU  7narej'cakiae  domini  regis  coram 
ipfo  rege  exijlcntibus,  pro  eo  videlicet,  quod  cum  praedicius  Henricus 
Ivefon  dccimo  quarto  die  Mali  anno  regni  domini  Willelmi  tertii  nunc 
regis  Angliae,  &c.  nono  et  diu  antea  et  Jhnper  pojiea  bncujquc  pof- 
feffionatus  fuit  et  adhnc  pojjejjionatus  exijlit  pro   quodam  termino  an- 
norum  adtunc  et  adhuc  venturo  et  inexpirato  de  et  in  quadam  car- 
bonaria,  Anglice  a  colliery,  et  mincra  carbonuni,  exifiente  Jubtcr  Jh- 
lum  et  terram  et  in  vif.:ribus  cujufdarn  chuifi  five  parcellae  terrae 
fituatae  et  Jacentis  in  parochia  de  Vvhitkirke  in  comitaiu  praedicfo 
vocate  Whitkirke  field,  et  prcpe  adjacentis  cuidam  nltae  viae  regiae 
in  parochia  predicla  duccnte  ex  boreali  parte  ex  villa  de  Wetherby 
in  comitatu  praediBo  in  per  et  trans  quandam  moram  ibidem  vocatam 
Winmore  et  abinde  in  per  et  trans  quandam  veyiellam  ibidem  vocatam 
Auhhaw  lane  et  abinde  in  per  et  trans  villam  de  Whitkirke  prae- 
ditlam  et  fic  retrorfutn,  necjicn  de  et  in  quadam  alia  carboiiaria  et 
minera  carbonum  exijiente  fubter  folum  et  terram  et  in  vifceribus  cu- 
jufdarn claufi  morae  five  parcellae  terrae  in  parochia  praediBa  vocatae 
Halton    moore  ftuatae    et   jacentis    et  prope  adjacentis   communi 
altae  viae  regiae  producenti  ex  boreali  parte  a  villa  de  Whitkirke 
praediSia  in  per  et  trans  praediBam  moram  vocatam  Winmore  et 
abinde  in  per  et  trans  venellam  praediolam  vocatam  Aulfliaw  lane 
et  abinde  in  per  et  trans  villam  de  Halton  praediSlam  in  comitatu 
praedi  '.o  et  fic  retrorfum,  in  per  et  trans  quani  quidem  venellam  vo- 
catam Aulfhaw   lane  carbones  e  mitieris  praedi&is  acquiliti  et  effojji 
a  claufis  praedi  J:  is  ad  loca  vicina  circumjacentia  carriari  et  portari 
Jhliti  j'uerunt  et  intendebantur ;  Cumque  etiam  eodeni  decimo  quarto 
die  Mali  praediSlus  Henricus  Ivefon  magnam  quantitatem,  viz.  du- 
centas  carra5latas,  carbonmn  e  mineris  praediSfis  effofforum  in  claufis 
praediBis  feparalibus  venditioni  exponi  paratorum  habuit ;  PraediSli 
Johannes  Rut  ha  Samuel  y ere  mi  as  Henricus  Smith  et  Petrus  prae- 
tniJJ'orum  non  ignari,  fed  machinantes  et  fraudulenter  et  malitiof  in^ 
tendenies  eundem  Henricum  Ivefon  de  ufu  et  beneficio  carbonariarum 
fuarum  impedire   dccipere  et  deprivare,  et  emptores  carbonum  extra 
carbonarias  praediBas  effoforum  e  carbonariis  praediBis  alienare  et 
f'ducere,    ipfofque  ad  carbonariam  praediSli  fohoha7inis  Moore  prope 
adjacentem    in  parochia  praediBa    appropriare  et  prociirare,  poflea 
fcilicet  praediSio   dccimo  quarto  die  Mali  anno   regni   diBi  domini 
regis  nunc  nono  jupradiBo,  quatuor  careBatas  magnorum  lapidum  et 
iinam  radicem  magnae  fraxini  in  via  praediBa  in  venella  pracdiBa 
(ipud  parochiam  praediBam  pojuerunt  et  Iccaverunt,   et  lapides  et  ra- 
dicem jraxini  praedi  Bos  ibidem   remanere  per  fpatium  unius  mcjfs 
permij'crunt   et  continuaverunt^  per  quos  quidem   lapides  et  radicctn 
fraxini  via  praediBa  in  per  et  trans  venellam  praediBam  in  t  ant  urn 
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ohftupata  et  obftniSla  fuit,  quod  carucae  et  carriagia  pro  carriationc 
et  afportatione  carbonum  e  carbonariis  et  mineris  praediSlis  acqui/i- 
torum  et  e^oforum  in  per  et  tram  viam  praediBam  per  vefiellam  prae- 
diSiam  trcinfire  no?i  potuerunt ;  Per  quod  idem  Hmricm  Ivrfon  bc- 
nejicium  commoduin  et  advantagiiim  carbonariariim  fuariim  praediSla- 
rum  per  tot  urn  tempus  praediclum  totaliter  perdidit  et  amijit,  et  car- 
bones  e  carbonariis  praedi&is  acquifiti  pro  defeSlu  emptorum  ex  caufa 
praediSta  Jic  impeditorutii  et  obJlriiS'torum  inagnopere  deteriorati  et 
depretiati  devenerunt ;  Ad  damnum  ipfms  Henrici  quingentarum  li- 
brarum  j  Et  inde  producit  fe£lam,  &c. 

Cafe  for  flop.  The  plaintiff  declares,  that  he  the  fourteenth  of  May  9  IFil/  2. 
wTy.whlfeby  ^'  ^^^  ^"^^^^  ^^  femper  poftea  hucufque  was  and  yet  is  poffefTed  for  a 
the'cuftomers  Certain  term  of  years  then  and  yet  to  come  and  unexpired  of  a  cer- 
couldnoc       tain  coUierv  in  a  clofe  in  the  parifh  oi  Wbitkirke  in  TorkP.vre    et 

come  to  his       ..  ,■     '  •,,  .'■  .  ,  .-  „     ,  ' 

colliery,  and  P^'^P^  adjacen.  commiim  altae  viae  regiae  duccntt  from  fuch  a  place 
his  coals  were  to  fuch  a  place,  et  Jic  retrorfinn,  and  tliat  he  ufed  to  carry  his  coals 
Sak^tf.  ^"S  o"t  of  the  faid  colliery  in  per  et  trans  one  of  the  places,  in, 
through  and  over  which  the  faid  common  highway  led  ;  and  that 
he  the  faid  fourteenth  oi  May  had  two  hundred  loads  of  coals  dug 
cut  of  the  faid  colliery,  venditioni  exponi  parat.  and  that  the  de- 
fendants intending  to  deprive,  &c.  the  plaintiff  of  the  ufe  and  be- 
nefit of  his  colliery,  and  the  buyers  of  coals  dug  out  of  the  fud 
colliery  to  alienate  and  feduce,  and  to  appropriate  them,  and  pro- 
cure them  to  come  to  the  defendant  Moore's  colliery  next  adjoin- 
ing, &c,  the  faid  fourteenth  oi  May  flopped  fuch  a  place,  in,  through 
and  over  which  the  faid  highway  led,  which  continued  flopped,  C^c. 
for  a  month,  fo  that  the  plaintiff's  carts  and  carriages  for  carrying 
of  the  faid  coals,  &c.  could  not  pafs,  &c.  per  quod  the  plaintiff 
per  totum  tempus  praediSlum  totaliter  per  didit  the  benefit  and  profit 
of  his  colliery,  and  his  coals  dug  out  of  his  faid  colliery  magnopere 
depretiati  et  deteriorati  dtvenerunt,  pro  defect u  emptorum  ex  caufa 
praediiia  fic  impeditorum,  &c.  ad  damnum  500  /.  Upon  not  guilty 
pleaded,  a  verdidl  was  given  for  the  plaintiff.  Upon  which  it  was 
againft  the  aftion  feveral  times  moved  in  arreft  of  judgment  by 
Mr.  Northey,  Mr.  Buxton,  Mr.  Ward,  and  Mr.  Hutton,  for  the' 
defendants.  And  it  was  argued  on  the  other  f]de,  that  the  adion 
would  well  lie,  by  Sir  Bartholomew  Shower,  Mr.  Mulfo,  and  Mr. 
Chefyre,  for  the  plaintiff.  And  now  this  term  the  court  pro- 
nounced their  opinions  in  folemn  arguiTients. 

And  Goidd  juflice  was  of  opinion,  that  this  declaration  would 

have  been  good  upon  a  demurrer,  and  that  the  adlion  would  have 

laid ;  but  without  doubt  (by  him)  it  is  good  after  a  verdidl,  which 

has  found  the  damnification.     The  objedtion  againfl  this  adion  is/ 

3  thaf 
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that  it  is  founded  upon  a  matter  which  is  a  public  nufance,  and 
that  the  plaintiff  has  received  thereby  no  fpecial  damage,  that  is 
to  fay,  no  damage  more  peculiar  to  himfelf  than  any  other  of  the 
King's  fubjeds ;  and  therefore  the  plaintiff  cannot  have  an  adion 
for  a  publick  nufance,  but  the  remedy  muft  be  by  indidment,  &c. 
at  the  King's  fuit ;  but  if  he  had  received  any  fpecial  damage,  he 
might  have  had  an  adion,  though  the  nuflmce  was  publick  in  its 
nature.  But  to  this  he  anfwered,  that  though  he  agreed  that  an  Cafe  will  not 
adion  would  not  lie  for  a  publick.  nufance  without  fpecial  damage, '"^.'^"''^  P"''' 
for  avoiding  multiplication  of  fuits,  and  therefore  in  this  cafe  if  the  "" 
plaintiff  had  concluded  on\y  per  qiwdhh  carts  or  carriages  could  not  Co.  Lit.  56. 
pafs,  it  would  not  have  Iain,  nor  have  been  maintainable,  yet  he 
was  of  opinion,  that  fome  fpecial  damage  appears  to  be  done  to  the 
plaintiff  by  this  floppage  of  the  way,  which  is  not  common  to  the 
reft  of  the  King's  fubjeds ;  and  this  appears  in  the  per  quod,  the 
bufinefs  of  which  is,  to  clofe  the  adion,  and  fliew  the  caufe  of  it. 
I  Roll.  Abr,  89.  pi.  8.  If  it  be  firfl:  confidered  in  the  general  part 
of  it,  viz.  per  quod  the  plaintiff /to/^cwwot,  ^c,  of  the  colliery  to- 
taliter  perdidit,  &c.  Secondly,  if  it  be  confidered  with  the  addi- 
tion, that  the  coals  pro  defeSlu  emptor  em  ex  caufa  praediSia  Jic  im~ 
peditorum  deteriorati  devenerunt  et  dcpretiati ;  though  it  is  not 
(hewn  that  there  were  any  buyers  in  particular,  i.  In  adions 
upon  the  cafe,  where  no  damages  are  recoverable,  a  precife  cer- 
tainty of  the  damages  is  not  neceffary  to  be  fliewn  in  the  decla- 
ration, I  Leon.  236.  and  therefore  this  general  method  of  {hewing 
his  damage  will  be  well  enough.  As  if  an  adion  be  brought  by 
the  mafter  for  battery  of  his  fervant,  who  cannot  maintain  the 
adion,  unlefs  he  has  received  fpecial  damage  by  it,  as  lofs  of  the 
fervice  of  his  fervant,  yet  if  he  declares  that  he  has  loft  the  lervice 
of  his  fervant  per  vmgnum  tempiis,  it  is  well  enough.  Hob.  284. 
In  9  Co.  93.  in  qiwd  permittat  the  plaintiff  declared  of  the  eredion 
of  a  nufance,  ad  nociimentian  liberi  tene?ncnti  fui,  and  did  not  fliew 
how;  but  becaufe  that  it  would  be  only  for  damages,  it  fliould 
be  left  to  the  inqueft,  as  is  faid  i|i  3  Edw.  3.  there  cited,  that  the 
atf.fe  would  fay  it  in  certain.  Now  here  the /rr  quod proficiiuniy  &c. 
ami/it  refembles  the  cafe  in  i  Roll.  Abr.  pi.  8.  where  in  an  adion 
for  digging  of  turves  in  a  place  where  the  plaintiff  claimed  common, 
per  quod  he  could  not  have  his  common  in  tarn  amplo  et  bencficiali 
modo,  ^c.  it  was  held  a  good  declaration  ;  and  yet  without  the/»rr 
quod  the  adion  will  not  lie,  as  is  agreed  in  the  faid  book.  2.  But 
then  fecondly,  there  is  here  a  farther  fpecial  damage,  'oiz.  that  the 
coals  pro  dcfcdiu  emptorum  ex  caufa  pracdiBa  JJc  impeditorwn  deteri- 
orati et  depretiati  dexenerunt.  And  as  to  the  objedion,  that  the 
plaintiff  has  not  fliewn  who  were  the  buyers,  ^c.  he  anfwered, 
J.  That  coals  are  a  thing  vendible  in  their  nature.  2.  That  there 
is  a  difference,  where  the  damage  is  the  refult  of  a  fingle  inflance, 
as  in  cafe  for  words,  by  the  fpeaking  whereof  the  plaintiff  mart- 
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tcgium  ainifit,   there  the  plaintiff"  ought  to  fliew  that  there  was  a 
conimunication  of  marriage   between  him   and  J  S.    &c.      But 
Avhcre  the  damage  is  complicated,  and  is  greater  or  lefs,  accorditio- 
to  tlic  fewnels  or  number  of  inftances,  there  the  law  is  otherwifc. 
And  if  the  law  were  not  fo,   it  would  be  very  inconvenient;  for 
ill  the  prefent  cafe  it  would  be  almoft  impofTiblc  for  the  plaintiff  to 
ihew  all  the  names  of  his  cuflomers,  &c.     And  befides,  it  would 
be  a  very  great  difhcuky  upon  him,  for  if  he  fails  in  the  proof  of 
any  of  the  perfons  named  in  his  declaration,  it  would  be  againd 
liim ;  and  he  would  be  fo  reftrained  to  thofe  named  in  the  decla- 
ration, that  he  could  not  prove  any  others  but  them.     In  Indict- 
ment of  barretry  the  indiftment  is  general,  becaufe  it  confifts  of 
multiplicity  of  fads ;  but  the  court  in  juftice  will  compel  the  pro- 
fccutor  to  affign  fome  particular  inftances ;  and  if  he  proves  them, 
he  fliall  be  admitted  to  prove  as  many  m^ore  of  them  as  he  plcafes^, 
to  aggravate  the  fine.     2.  This  adion  is  brought  againft  a  wrong 
doer ;  and  in  fuch  cafes  a  general  method  of  declaring  has  been  ad- 
mitted in  all  the  courts,  though  liable  to  greater  objedions  than  this 
prefent  cafe  admits ;  as  to  declare,  that  he  was,  and  yet  is,  poffefled 
of  a  mefuage,  and  ufed  to  have  common,  &c.  tanquam  ad  viefua- 
gium  praediSlum  JpeBantem  et  pertincntem,  and  the   defendant  to 
deprive  him  of  his  common,  &c.  adjudged  a  good  declaration,  be- 
caufe againft  a  wrong  doer.     See  9  Hen.  6.  43,  45.     27  Hen  6.   i. 
3.  Since  there  is  no  need  of  a  precife  certainty  in  point  of  damages, 
there  will  be  no  difference,  where  the  damage  is  done  in  a  private 
Vvay,  and  where  in  a  publick  way  ;  becaufe  there  is  no  difference 
between  damages  in  the  firft  inffance,  and  damages  in  the  fecond 
inftance ;  and  then  the  cafe  of  St.  Jobn  v.  Moody,    i  Ventr.   274. 
i72tr.  Trin.   27  Car.  2.  rot.  1501.   is  a  cafe  in  point;   where  the 
plaintiff"  declared,  that  he  was  pofleffTed  of  a  v/ood,   and  that  he 
had  a  way  leading  from  fuch  a  place  to  his  wood,  and  that  the  de- 
fendant intending  to  deprive  him  of  the  benefit  and  profit  of  his 
wood,  obffrudcd  the  way,  per  quod  he  loft  the  profit  of  his  wood 
in  felling  and  difpofing  of  it ;  and  the  judgment  was,  aft;er  verdid, 
for  the  plaintiff",  and  affirmed  upon  error.     The  prefent  cafe  is  like 
Harris's  cafe,  the  cafe  of  Mr.  Harris  the  counfellor,  who  brought  an  adion  upon 
his  cafe  for  falfe  and  fcandalous  words  fpoken  of  him,  per  quod  he 
loft  his  clients,   without  naming  them.     And  the  cafe  in   i  Roll. 
Abr.  63.  pi.  31.  is  the  cafe  in  point,  per  quod  he  loft  his  cuftomers 
generally.     And  Cro.  Car.  510.  Morley  v.  Pragfiall,  where  in  an 
adion  brought  by  an  inn-keeper  the  plaintiff^  declares,  that  the  de- 
fendant intending  to  annoy  him  and  his  family,  ct  hofpites  fuos, 
ereded  a  tallow  furnace,  &c.  per  quod  he  loft  feveral  guefts,  and 
his  family  became  unhealthful,  and  he  loft  feveral  fums  of  money 
which  he  might  have  gained,  and  the  judgment  was  for  the  plain- 
t'lifi  and  the  cafe  is  reported  agreeably  to  the  truth,  for  he  faid  he 

had 
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'had  fearched  the  roll  of  it.     See   1 1  Hen.  4.    44.    b.     He  cited  Baker  v. 
alfo  a  cafe  lately  adjudged  in  C.   B.    between  Baker  and  Moore  ^-°°"^- 
intr.  Hil.  8  IFilt.  3.  C.  B.  Rot.  316.  where    in  cafe  the  plaintiff 
declares,  that  there  was,  and  time  whereof,  cfc.  had  been,  quac- 
dam  communis    via  in  Lambeth  ducem  from  the  river  Thames  in 
per  et  trans  a  certain  place  called  Bark-lane  iifqtie  ad  fuch  a  place, 
&c.  that  the  defendant  ercdled  a  wall  crofs  the  faid  way,   which 
flopped  the  paffage,  and  continued  it  from   fuch   a  day  until  the 
impetration  of  the   plaintiff's  original  writ,    ita   quod  legei  domini 
regis  could  not  ufe    the  laid  way  as  before,  &c.  per  quod  tenentes 
divcrforum  inefiiagiorum  of  the  plaintiff  lituate  in,  (5c.  a  me/hagiis, 
&c.  recejferuutf  &c.  per  quod  the  plaintiff  loft    the   profits  of  his 
hoafes,  &c.     And  J.  0.  then  King's  ferjeant  moved   in  arreft  of 
judgment,   that  the  adion  would  not  lie,    i.  becaufe  this  damage 
.was  not  fpecial  enough  ;  but  the  whole  court  was  of  another  opi- 
nion, and  over-ruled  it :   2.  becaufe  he  fliould  have  named  his  te- 
nants in  particular  J  /^i  tota  curia  contra.     [See  9  Hen.  7.  pi.  4. 
2\  Hen.  6.  7,  30,  32.  ^.      13  Hen.  7.  26.]  but  upon  another  ex- 
ception, viz.  that   the  plaintiff  did  not  fliew  himfelf  poffcffed  of 
any  tenement,  in  which  there  was  a  tenant,  judgment  was  arreft- 
ed ;    for  the   plaintiff  could  not  be  damnified,    if  he  had  not  any 
houfes.     So    in  this  cafe   if  the  plaintiff  had   not  flicwn,    that  he 
had  a  colliery,  it  had  been  ill.     He  cited  alfo  the  cafe  of  Hart  v. 
Bajfet,  Sir  T.  Jones    1 56.  as  a  ftrong  cafe  for  him  ;  and  he  faid 
that  there  was  here  fpecial  damage,  which  was  not  common  to  all ; 
and  therefore  he  was  of  opinion,  that  this  declaration  would  have 
been   good  upon  a  demurrer.      But  admitting  the  contrary,  yet  it 
would  be  good  after  a  verdid  ;  and  the  judgment  in  the  cafe  of  St.  Errors  aided 
"John  and    Moody  was  given  upon   account  of  the  verdidt,  though  by  verdia. 
they   inclined,   that  it  would  have  been  ill    upon  demurrer.     And 
then   he  cited    many  cafes,   where  a  verdidl  aided   imperfedlions. 
jlllcn  22.      I   Leon.   236.      i  Ventr.   13.  and  concluded,   that  the 
cafe  is  within  the  words  of  the  ftatute  of  Elizabeth^  that  after  the 
right  tried,   the  entry  of  the  judgment  fliall  not  be  ftaid  by  any  de- 
£iult  of  form.     And  therefore  he  was  of  opinion,  that  the  plaintiff" 
.ought  to  have  his  judgment. 

Turtcn  juftice  was  of  opinion,  that  the  plaintiff  ought  to  have 
judgment,  it  being  after  verdid: ;  and  cited  i  Kcb.  846.  2  Saund. 
346.  Peters  v.  Opie,  1  Fcntr.  126.  T.  Jones  125.  cafes  to  prove 
the  omnipotency  of  a  verdid.  But  he  made  a  doubt,  if  it  would 
have  been  good  upon  a  demurrer. 

But  Rokeby  juftice  and  Holt  chief  juftice  argued  e  contra,  that 
"the  judgment  ought  to  be  arreftcd.  And  Rokeby  juftice  faid,  that 
ihe  v/culd  admit,  that  no  particular  perfon  could  have  an  adion  for 

the 
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the  general  flopping  of  a  way.  i.  Becaufe  the  offender  is  punilli- 
able  at  the  King's  fuit.  2.  Becaufe  multiplicity  of  adions  is  to  be 
avoided ;  and  if  one  man  may  have  an  aftion,  for  the  fame  reafon 
a  hundred  thoufand  may :  but  if  the  flopping  he  a  particular  da- 
mage to  a  particular  perfon,  he  may  have  an  adlion  :  but  then  the 
particular  and  fpecial  damage  mufl  be  particularly  and  certainly 
alleged,  which  is  wanting  in  this  adlion,  and  therefore  it  does  not 
lie.  It  is  agreed,  that  if  the  per  quod  had  been  omitted,  the  ac- 
tion would  not  have  lain,  becaufe  the  complaint  had  then  been 
only  of  a  general  and  common  nufance  and  damage.  But  here  the 
per  quod  is  too  uncertain ;  for  it  is  only,  that  he  lofl  the  fale  of  his 
coals ;  and  he  does  not  fliew,  that  he  could  have  fold  them,  &c. 
Objedtion.  Damages  in  the  per  quod  ought  not  to  be  flicwn  cer- 
tainly. Anfwer.  That  is  to  be  underflood,  where  the  adion  is 
maintainable  of  itfelf  without  the  per  quod;  but  if  the  per  quod 
is  the  ground  of  the  action,  there  the  damages  ought  to  be  fhewn 
certainly  and  fpecially.  But  if  the  plaintiff  had  fhewn  here  any  per- 
fon in  particular,  who  intended  to  buy  of  him,  and  by  reafon  of 
this  flopping  of  the  way  refufed,  &c.  the  adlion  would  have  well 
lain.  But  now  it  is  like  the  cafe  3  Buljlr.  j^.  where  in  an  adion 
for  flander  of  his  title  per  quod  he  could  not  make  a  leafe,  Cjc. 
judgment  was  arrefled,  becaufe  the  plaintiff  did  not  fliew  a  com- 
munication to  have  a  leafe,  &c.  Admitting  the  cafe  of  Hart  v. 
Bajjet  to  be  law,  yet  there  is  there  fome  fpecial  damage.  So  in 
the  cafe  of  Mayriell  v.  Saltmarfi,  where  an  adion  was  brought  for 
flopping  a  way,  quae  fuit  vmxime  proptnqua  via,  per  quod  he  could 
not  carry  his  corn,  fo  that  the  rain  rotted  the  corn,  £?r.  And  it 
is  no  objedion  to  fliy,  that  perhaps  the  plaintiff  did  not  know  his 
cuflomers;  for  that  is  a  good  reafon  why  he  fhould  not  have  the 
adion,  for  he  ought  not  to  recover  damage  for  a  thing,  that  he 
does  not  know,  whether  it  is  damage  to  him  or  not.  And  there- 
fore he  was  of  opinion,  that  judgment  ought  to  be  arrefled. 

Hclt  chief  juftice  argued  alfo  for  the  defendant.  And  he  made 
two  queftions.  i.  Whether  the  plaintiff  ought  to  have  an  adion, 
becaufe  his  coal  mine  was  contiguous  to  the  highway,  and  the  way 
A  mar  who  was  a  great  convenience  to  him  to  carry  his  coals,  and  therefore 
mTne  adt)in-  ^^^^  flopping  was  an  obflrudion  of  that  convenience  ?  2.  If  there 
iii<:  to  a  high-  ought  to  be  farther  fome  fpecial  damage,  to  fupport  the  adion  ; 
v.'ay,  cannot    whether  tliis  damage  is  fpecially  enough   fhewn  ?  And  as  to  the 

have  an  ac-       ^    „  .         ,  "-^  ^         .    .  ,  ,'-',..,,  ,  ,  , 

lion  for  ftop-  nrft  point  he  was  of  opinion,  tnat  the  plaintift  could  not  have  an 
ping  it,  more  adion  for  the  flopping  of  this  way,  becaufe  his  coal  mine  was  near 
tiian  any        j(.  .  j-qj.  (-j^Qugh  it  is  a  Convenience  to  him,    yet  the  fituation  docs 

other.  ..."^  .,  ,  '     ^  ,^, 

not  give  liim  any  greater  right  to  the  way,  than  any  other  of  the 
King's  fabjeds.     But  adions  upon  the  cafe  for  nufances  are  found- 
ed upon  particular  rights  j  but  where  there  is  not  any  particular 
I  right. 
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right,  the  plaintiff  fhall  not  have  an  a<flion.     And  that  is  the  rea- 
fon  of  the  cafe  of  Fineiix  and  Hcvcnderi,  3  Cro.  664.     Every  one 
who  brings  an  adion,    fliall  have  it  proportionable  to  his   right. 
Therefore,   2  Saund.  115.  Coryton  ^'.  Litheb\\  two  fliall  join  in  an 
adlion  of  account  of  their  joint  right.     Objedtion,  That  the  plain- 
tiff fuftains  here  a  particular  damage.     Anfvver,  That  he  fuftains 
no  more  particular  damage,  than  any  other  of  the  King's  fubjedts, 
who  have  all  the  fame  right  to  pafs  by  this  way.     In  indidment 
for  flopping  a  highway,  the  indidlment  concludes,  ad  nocumentwn 
omnium,  &c.  per  viam  illam  tranjeunthm,  Gfc.     The  flopping  of 
any  man  is  a  paricular  damage  to  him,  but  the  flopping  of  a  way 
is  a  common  damage  to  all.     Objedlion.     The  pe7'  quod  prqficiaitn 
amijit,  &c.  fhall  be  good,  as  in  the  cafe  of  flopping  a  watercourfe, 
per  quod  he  lofl  the  profit  of  his  mill.     Anfwer.  There  the  adion 
will  well  lie  without  the  per  quod,  becaufe  he  who  has  the  mill,  has 
a  particular  right  to  the  watercourfe  ;  and  that  was  the  reafon  of  the 
cafe  of  St.  John  v.  Moody,  for  there  the  way  was  private.     But 
there  is  no  fuch  cafe  in  the  law  as  this  prefent  cafe.     The  cafe  of 
27  Hen.  8.   27.  is  no  authority  for  this  adion  ;  for  there  BaUlicm 
chief  juflice  was  of  opinion  againfl  the  adion,  and  his  opinion  has 
been  held  law  ever  fince.     Co.  Li.  56.     But  he  agreed  the  cafe  of 
the  particular  damage,  becaufe  no  indidment  lies   for  it.     2.  By 
him,    the  plaintiff  does   not    appear    by    this   declaration   to  have 
liiflained  any  particular  damage ;  for  if  a  particular  damage  is  ne- 
ceffary  to  maintain  the  adion,  fuch  particular  damage  ought  to  be 
laid  in  a  fpecial  manner,  and  it  ought  to  be  fliewn  in  what  it  con- 
lifls;  now  here  though  it  is  laid,  that  the  plaintiff  lofl  his  cuflom- 
ers,   ^c.  that   is  not   fpecial  enough,   but  it  ought  to  be  fhewn, 
that  cuflomers  were  coming  to  buy,  and  were  obflruded,  whereby, 
fSc.     And   I   Roll.  Abr.  63.  though  in  point,  yet  has  always  been 
denied  to  be  law;  and   it  is  adjudged  in   1   Roll.  Rep.  79.  contra. 
And  the  difference  Is,  where  the  words  are  adionable    by    them- 
felves,  there  the  damage  need  not  be  fhewn  fpecially.      i  Roll.  Rip. 
79.      I    Roll.  Abr.  24,  35,   36.     Cro.  Car.   140.      But  where  the 
words  are  not  adionable  by  themfclves,  there  the  fpecial  damage 
will  not  maintain  the  adion,  unlefs  it  be  fpecially  fliewn  ;  and  in 
fuch  cafe,  as  the  prefent,  without  fhewing  who  were  the  cuflomers, 
iSc.      I   Roll.  Abr.  58.  /)/.!.      2  Bidjlr.  276.     Now  there  is  no 
difference  between  an  adion  like   this  brought  for  fuch  a  nufance, 
and  an  adion  for  words  not  adionable.      In  both  cafes  it  is  the 
fpecial  damage  which  will  make  them  maintainable,  and  therefore 
it  ought  to  be   fpecially  fliewn.     He  cited  likewife  a  cafe,   which 
was  alfo  cited  by  the  counfcl  at  the  bar,  'between  Rain  and  Far-  Pain  v.  P^r- 
tridge  in  this  court,  intr.  Pafch.  2   Will.(s>  Mar.  B.  R.  Rot.  43.'ridge,  3  Mod. 
and  adjudged  Pafch.  3  Will.  &  Mar.  where  upon  error  out  of  the  ^"■^' 
Common  Pleas  the  cafe  w^s  thus;  the  plaintiff  declared,  that  the 

6  K  towa 


494  Trin-  Term  1 1  Will.  3. 


town  of  Litth'port  was  an  ancient  town,  ^c.  and  that  there  was 
a  river  called  Mihiey  river,  over  which  all  the  King's  fubjeds  ought 
to  have  paflage ;  that  the  proprietors,  &c.  ufed,  &c.  to  find  a  ferry 
boat  for  the  paffengers,  and  for  that  had  ufed  time  whereof,  &c. 
to  have  reafonable  toll ;    but  that  there  was  a  cuftom  within  the 
town,  that  all  the  inhabitants  of  the  faid  town  fliould  pafs  in  the 
faid  ferry  boat  toll  free  ;  that  the  plaintiff  was  an  inhabitant  of  the 
faid  town,  and  that  the  defendant  was  proprietor,  &c.  and  ought 
to  find  the  ferry  boat ;  but  that  he  did  not  keep  a  ferry  boat,  per 
quod,  &c.  and  two  queftions  were  made  in  that  cafe,      i.  whether 
Cuftom  in  a    the  cuftom  was  good,  being  laid  in  a  town ;  and  adjudged  that  it 
town  good,     .^y^g .    2.    whether  the  aftion    would   lie ;    and   adjudged,   that  it 
would  not ;  for  though  the  plaintiff  had  fome  particular  damage, 
yet  fince  that  proceeded  from  a  general  nufance,  an  indidment  was 
a  more  proper  remedy,  and  not  an  aftion ;  for  the  particular  right 
was,  in  being  exempt  from  the  payment    of  toll,  and  not  in  the 
paffjo-e,  for  that  was  common  to  all ;  it  was  held  alfo  in  the  faid 
A  man  bound  cafc,''that  the  proprietor  of  the  ferry  was  obliged  in  fuch  manner 
byprefcription  by   the  prefcription,  that  he  could  not  change  the  ferry  boat  to  a 
b"  ''"^a^nno"^  bfidgc,  fo   as  to   difchargc  himfelf  of  the  maintaining  of  a  ferry 
chang^'ekToaboat'^  by  building  a  bridge.     He  cited  alfo  the  cafe  oi  Mayncll  v. 
bridge.         Sdltfiwrfi,  i?itr.  Mich.   14.  or  Hi  I.   14  6?   15  Car.  2.  B.  R.  Rot. 
Mayneii  V.     27 J.  whcrc  the  plaintiff  declared,  that  there  was  a  highway  lead- 
!^l^TsU    ino-  from  A.  to  B.  and  that  the  plaintiff  had  a  clofe  in  the  town 
of  A.  fowed   with   a  great  quantity  of  corn,  viz.  ^c.  and  Ihews 
what,  &c.  and  that  he  lived  in  the  town  of  B.  and  that  this  way 
was  the   mofl  convenient,  et  maxime  propinqua  via,    for  carrying 
his  corn  from  his  clofe  in  A.  to  his  houfe  in  B.  and  that  he  had 
fo  many  loads  of  corn  ready  to  be  carried,  ^c.  and  that  the  de- 
fendant flopped  the  way,  fo  that  he  could  not  carry  his  corn,  Gff. 
arid  in  the  mean  time  the  rain  fell,  and  fpoiled  his  corn  ;  after  ver- 
di(fl  for  the  plaintiff  judgment  was  given  for  the  plaintiff  in   the 
Common  ?\z.\s  fub /initio  ;  and  upon  error  brought  in  the  King's 
Bench,   error  was   affigned,   that   the   adtion    would   not   lie;    but 
it  was  adjudged,  that  it  would.     But  the  faid  cafe  differs  from  the 
prefent  cafe,  becaufe   there  was  a  fpecial  damage  to  the   plaintiff. 
As  to  the  cafe  of  Hart  v.  BaJJ'ett,  T.  Jones  156.  he  faid,  he  had 
no   need  to  deny  it,   becaufe   the   plaintiff  declared,    that  he   was 
farmer  of  the  tithes  of  B.  and  that  the  way  was  near  to  the  plain- 
tiff's land,  and  convenient  for  the  carrying  away  of  the  tithes  to 
his   barn  ;  that  the  defendant  had  flopped  the  way,  by  which  the 
plaintiff  was  compelled  to  go  round  about,  &c.     And  if  it  was  as 
Mr.  juflice  Gould  cited  it,  that  he  was  driven  to  a  greater  expenfe, 
that  makes  it  better  than  it  is  in  the  report  of  T.  Jones  1 56.     Be- 
fiJes,  there  is  another  ingredient,   that  he  was  liable  to  an  adion, 
if  he  permitted  the  tithes  to  lie  upon  the  ground  beyond  a  conve.- 
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nient  time  ;  and  all  this  matter  is  flievvn  fpecially  5  but  if  there  was 
no  more  than  the  bare  going  round  about,  it  is  a  hard  cafe.  As 
to  the  objedlion,  that  perhaps  the  plaintiff  did  not  know  his 
cuftomers,  and  therefore  could  not  fliew  them,  &c.  he  anfwered  ; 
that  then  there  is  no  reafon,  that  the  plaintiff  fliould  have  this 
adion,  for  it  is  neceffary,  that  they  ftiould  come  if  they  could.; 
and  therefore  if  he  cannot  prove  fome,  who  would  have  come, 
there  is  no  ground  for  this  adlion.  If  a<ftions  fhould  be  fuffered  to 
be  brought  for  imaginary  damages,  where  none  can  be  proved ; 
the  maxim  of  the  common  law,  that  no  adion  will  lie  for  a  com- 
mon nufance,  would  be  deftroyed.  And  therefore  he  was  of  opi- 
nion, that  judgment  ought  to  be  arrefted.  He  cited  the  cafe  of 
Veriucv.  Bird.  See  it  reported,  3  Keb.  766.  Note,  in  this  cafe  3 '^°<'-  '?''• 
upon  one  of  the  former  motions  in  arrefl  of  judgment,  a  rule  was 
made,  that  judgment  fhould  be  arrefted  «//?,  &c.  And  now  the 
court  being  divided,  the  plaintiff  could  not  have  the  rule  dif- 
charged,  nor  have  his  judgment.  But  if  upon  the  former  motion 
the  court  had  been  divided,  judgment  would  have  been  for  the 
plaintiff.  But  now,  becaufe  it  cannot  be  entred  without  conti- 
nuances, there  muft  be  a  rule  for  judgment,  which  cannot  be  had, 
the  court  being  divided.  But  if  upon  a  motion  for  a  prohibition  a 
rule  was  made  to  hear  counfel,  and  all  to  flay  in  the  mean  time, 
and  upon  the  hearing  of  counfel  the  court  was  divided,  they  might 
proceed  in  the  fpiritual  court.  Agreed  by  Holt  to  have  been  done 
before.  See  Moor  1 80.  And  afterwards  by  confent  of  Holt  this 
cafe  was  argued  before  all  the  juflices  of  the  Common  Pleas  and 
barons  of  the  Exchequer  at  Serjeanti  inn  j  and  they  all  were  of 
opinion  for  the  plaintiff,  that  the  adion  well  lay. 

Trevivan  verf.  Tooker. 

EJedmcnt.     Upon  fpecial  verdid  the  cafe  was  thus.     A.  was  A  limitation 
feifed  of  a  houfe,  orchard,   meadow,  and  divers  other  lands,  of  '•'ates  veils 
in  fee  ;  and  makes  a  feoffment  in  fee  of  them,  to  the  ufe  of  him-    ^ 
felf  for  life,  and  after  his  death,    as  to  one  moiety  of  the  houfe, 
orchard,   and  meadow,  to  the  ufe  of  B.  wife  of  A.   for  her    life, 
and  after  her  death,  then  to  the  ufe  of  C.  fon  oi  A.  for  his  life, 
and  after  their  deaths,   then  as  to  one  moiety  of  all  and  fingular 
the  premifes,  to  the  ufe  of  D.  the  wife  of  C.  for  her  life,  and  as 
to  the  other  moiety,  to  the  ufe  of  the  heirs  males  of  C  and  as  to 
the  other  moiety  after  the  death  of  A.  B.  C.  and   D.  to  the  ufe 
of  the  heirs  males  of  C.    A.  died.     Then  C.  died.    And  the  queflion 
was,  whether  D.   fhould  take  during  the  life  of  B.  the  limitation 
being,  after  the  deaths  of  A.  B.  and  C.     And  it  was  held,  that  it 
flK)uld  be  taken  refpedively,  for  the  fliare  of  every  one  after  their 

refpedive 
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refpetftive  deaths.  And  Holt  chief  juftice  iaid,  that  this  was  no  more 
than  Pollard's  cafe  cited  5  Co.  8.  b.  Leafe  of  one  acre  to  A.  for 
life,  and  of  another  to  B.  for  life,  and  of  a  third  to  C.  in  tail,  and 
after  the  determination  of  all  the  eftates,  then  to  D ;  and  held, 
that  D.  fliould  take  refpedtively  after  the  feveral  determinations. 
And  fo  the  cafes  oi  Aylett  v.  Chopping.  Teh.  183.  2  Cro.  259. 
and  Cook  v.  Gerrard^  1  Saund.  180.  and  juftice  IFyndham's  cafe 
5  Co.  7.  And  though  the  cafes  in  Saunders  and  Cooke  are  in  cafe 
of  a  will,  it  is  the  fame  thing,  for  the  judgment  was  not  founded 
upon  that.  The  plaintiff",  which  was  D.  had  judgment  by  the 
whole  court.     Ex  relatione  m'ri  "Jacob. 

Piillen  verf.  Palmer. 

Declaration  of  IN  an  aftlou  upon  the  cafe  for  a  falfe  return  made  to  a  mandd- 
a  return  made  I  ^^^^^^.^  j}^g  retum  was  (tt  o\iX.  to  ht  mzAe.  modo  et  forma  feqiieiiti, 
/cqucnti.°'""^  G?f.  And  after  vcrdidl  for  the  plaintiff  ferjeant  Wright  moved  in 
arreft  of  judgment,  that  this  was  not  certainly  enough  fhewn  to  be 
the  very  return  that  the  defendant  had  made  ;  and  therefore  that 
the  declaration  was  ill.  Sed  non  allocatur.  For,  per  curiam,  it  ia 
well  enough.     And  judgment  for  the  plaintiff". 

Harvey  verf.  Williams. 

Intr.  Hill.   10  /F///.  3.     B.  R.      Rot.  160. 

Plea  that  the    f  N  indebitatus  ajpmpfit  the  defendant  pleaded,  that  the  plaintiff 
bankrupt!       *   '^'^^  bankrupt,   and  therefore  the  defendant  could  not  pay,  for 

fear  a  commiffion  fhould  be  lued,  &c.  Upon  demurrer,  judgment 

for  the  plaintiff. 

s.  C.    I  Salk. 

H'-  The  city  of  London  verf.  Vanacker. 

Carth.  4S0.  ■'  ^ 

5  Mod  438. 

s.c.iiMod.  I     I  PON  a  habeas  corpus  diredled  to  the  mayor,  aldermen,  and 
270.  \.-4L   flierifts,  of  the  city  of  London^  to  remove  the  body  of  Va- 

^^Wa^^-'oq.'^^^^'^^  "^^^^^  ^^^  caufe  ;  they  return,  that  the  city  of  Loidon  is  an 
The  by  law  ancient  city  and  a  county  of  itfclf,  and  that  the  citizens  of  the  faid 
oftnecity  of  city  have  been  time  whereof,  &c.  a  body  politick  known  by  divers 
^''cnZ-'kcd'  "''^"^^5'  ^^-  '^'"''^t  ^^'"g  Jf"^-^'^  by  his  letters  patent  bearing  date,  (s'c. 
refilling  to  granted  to  them  the  iberiffwick  of  the  faid  city  of  London  and 
fcrvetne^office county  of  Middlcfex,  and  that  they  fhould  make  the  fheriffs  of 
offiienff.  themfelves;  they  return  the  ftatute  of  Magna  charta  and  divers 
other  flatutes  confirming  their  liberties ;  they  return  alfo'a  cufiom 
I  to 
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to  make  by-laws,  and  that  if  any  of  their  laws  or  cuftoms  be  de- 
fedive,  or  difficult  to  be  underfcood,  or  if  any  matter  arife  for 
which  convenient  remedy  was  requifite,  that  then  the  common 
council  Ihould  ordain  convenient  remedy,  fo  that  they  be  honeft, 
profitable,  and  reafonable ;  they  return  alfo,  that  there  is,  and  time 
whereof,  &c.  hath  been,  a  court  of  record  held  before  the  mayor, 
aldermen,  &€.  in  the  inner  chamber  of  the  Guildhall;  they  re- 
turn alfo  on  adl  of  common  council  made  7  Car.  1.  reciting  fevcral 

.  adls  of  common  council  before  made  concerning  flieriffs,  and  for 
that,  that  they  were  found  inconvenient,  becaufe  the  penalty  of  rc- 
fufers  was  too  mild,  and  therefore  the  city  might  be  prejudiced  for 
want  of  perfons  to  execute  the  faid  office  of  flieriffs,  they  were  all 

;  repealed,  and  it  was  enadled,  that  the  eledion  fhould  be  yearly  up- 
on Midfummer  day,  and  that  if  there  were  occafion  for  a  new 
cleflion,  then  upon  fuch  day  as  the  court  of  aldermen  fhould  ap- 
point, and  that  he  who  (hould  be  elefted,  being  a  freeman  oi  Lon- 
don^ fhould  ferve,  and  fliould  not  be  difcharged,  unlefs  he  came 
voluntarily  before  the  court  of  aldermen,  and  fv/ore,  that  he  was 
not  worth  1 0000  /.  and  brought  fix  compurgators  with  him,  fuch 
as  the  lord  mayor  and  court  of  aldermen  fliould  approve,  who 
fhould  fwear,  that  they  believe  in  their  confciences,  that  he  fwears 
that  which  is  true  ;  and  if  any  freeman  eledted  fheriff,  and  pro- 
claimed in  the  Huflings,  fliould  not  come  at  the  next  court  of  al- 
dermen to  be  held  in  the  inner  chamber  of  the  Guildhall^  and 
there  declare,  that  he  would  accept  the  fliid  office,  and  become 
bound  in  a  bond  of  1000/.  to  appear  in  the  at  the 

^vigil    of   St.  Michael   next    enfuing,    and   accept    it,    not    having 
reafonable  excufe  to  be  allowed  by  the  lord  mayor  and  court  of 
aldermen,   nor  being  difcharged,  (3c.  that  then  he   fliould  forfeit 
.400/.  one   hundred  pounds   to  be  paid  to  the  fubfequent   flieriff, 
the  other  three  hundred  pounds  to  the  ufe  of  the  mayor  and  com- 
monalty of  the  city  of  London^  the  which  400  /.  fliould  be  recover- 
able in  the  court  of  the  mayor,    &c.  then   they  fliew,    that  the 
defendant  was  eleded  fiierift,  and  proclaimed,  ^c.  and  that  he  did 
not  come,  ^c.  by  which  he  forfeited  the  400/.  for  which  a  plaint 
•was   levied,  £?<:,      And  after  this  cafe  had   been   argued   by  Mr. 
.Northey  and  Mr.  Broderick  for  the  defendant,  and  by  Mr,  Recorder 
Novell  and  Sir  Bartholomew  Shourr  for  the  city  j  now  Holt  chief 
jtiflice  pronounced  the  opinion  of  the  court,  that  the  by-law  was 
good,  and  that  therefore  a  procedendo  ought  to  be  granted.     And 
(by  him)  the  principal  objections  which  have  been  made  againft  this 
by-law,    are  reducible  to  four,    i.  That  the    fubjeft   matter,    of 
which  the  by-law  is  made,  is  not  within  the  cufiom  of  the  city 

I     to  make  by-laws,  becaufe  the  flieriffwick  was  granted  within  time 

!    '©f  memory,   and  therefore  the  cuflom  cannot  extend  to  itj  and 
becaufe  the  fheriffwick  of  Mi ddltfex  is  without  the  city,  and  thcre- 

6  L  fore 
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fore  cannot  be  affedled  by  the  cuftotn  within  the  city.  2.  That 
it  is  unreafonable,  becaufe  it  impofes  an  oath  upon  the  perfbn  eleft- 
ed  of  his  infufficiency,  and  that  he  (hall  bring  alfo  compurgators 
with  him,  <Sc.  3.  That  the  mayor  and  aldermen  are  judges  of 
the  reafonablenefs  of  the  excufe,  and  fo  judges  in  their  own  caufe, 
fince  the  words  of  the  by-law  are,  fuch  reafonable  excufe  as  the 
mayor  and  aldermen  fliall  judge  proper,  and  not  a  reafonable  ex- 
cufe generally.  4.  That  no  provifion  is  made,  that  the  party 
eiefled  fliall  have  notice,  fo  that  if  he  was  beyond  the  fea  he  is 
bound  to  take  notice,  which  is  very  unreafonable  and  inconvenient. 
The  firft  objeiSion  is  divifible  into  two  parts,  i.  That  no  by-law 
can  be  made,  by  virtue  of  the  cuftom  of  the  city,  concerning  the 
flieriffwick,  becaufe  it  is  a  franchife  vefted  in  the  city  by  the  char- 
ter of  King  John  within  time  of  memory.  But  to  this  he  an- 
fwered,  that  admitting  that  the  cuftom  could  not  warrant  fuch  a 
A  bylaw  may  by-law,  yet  it  might  be  made  of  common  right;  for  of  common 
be  made  con-  j^\a\^[  every  corporation  may  make  a  by-law  concerning;  any  fran- 
franchife  chife  granted  to  them,  becaufe  it  concerns  the  welfare  of  the  body 
granted  to  the  politick,  and  is  (z-S  l^ov A  Hobart  fays)  included  in  the  very  acl  of 
corporation,  incorporation.  Hob.  211.  And  that  is  to  the  body  politick,  as 
reafon  is  to  the  body  natural,  to  govern  themfelves.  And  then  if  a 
franchife  be  granted  to  a  corporation,  it  is  under  a  truft,  that  the 
corporation  fliall  manage  it  well,  which  cannot  be  done  but  by  a 
by-law.  2.  The  corporation  having  power  to  make  by-laws  for 
the  well  governing  of  the  city,  that  ought  to  be  the  touch-ftone, 
by  which  their  by-laws  ought  to  be  tried,  5  Co.  62,  63,  64.  and 
if  it  be  for  their  benefit,  the  by-law  will  be  good.  Now  this  by- 
law is  for  the  good  of  the  city,  and  of  the  King,  vez.  that  re- 
fponfible  perfons  fliould  be  flieriffs,  Gff.  And  it  is  not  necefla- 
ry  to  be  confined  to  matters  concerning  the  franchife  of  the  city 
only ;  but  it  is  fufficient  if  it  is  for  the  good  of  the  city ;  as 
5  Co.  62.  Chamberlain  oi London's  cafe,  concerning  the  bringing  of 
cloth  to  Blackivell-hall,  and  paying  hallage ;  it  was  held,  that  it 
bound  all,  though  it  did  not  concern  the  franchife  of  the  city. 
3.  The  very  conftitution  of  the  charter  of  King  joAw,  which 
grants  this  franchife  to  the  city,  obliges  the  citizens  to  make  by- 
laws concerning  it ;  for  the  charter  appoints,  that  they  fliall  make 
fuch  as  they  pleafe  out  of  themfelves  flieriffs,  ^c.  fo  that  they 
ought  not  to  execute  it  by  themfelves,  nor  by  deputy,  but  ought 
to  appoint  two  perfons  to  execute  the  office ;  who  as  foon  as  they 
are  appointed  by  them  are  abfolute  flieriffs,  and  immediately  atten- 
dant upon  the  King's  courts.  And  it  would  be  in  vain  to  give 
them  fuch  power  to  eledl  flieriffs,  &c.  if  they  could  not  compel 
The  accept-  t^g  perfons  eledled  to  ferve.  The  acceptance  of  the  charter  obliges 
charte°r  binds  ^'^^  \iO'^^  politick  to  perform  the  terms  upon  which  it  was  granted ; 
the  corpora-  and  as  ev<((^ citizcn  is  capable  of  the  benefit  of  the  franchife,  fo  he 
tion.  q  ought 
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ought  to  fubmit  to  the  charge  alfo.  And  as  thofe  who  accepted 
the  charter  were  bound  by  it,  fo  are  all  thofe  who  are  made  free- 
men llnce.  As  if  a  common  be  granted  to  a  corporation,  the  be- 
nefit accrues  to  the  particular  members.  And  therefore  as  they 
have  advantage  by  fome  franchifes,  fo  they  ought  to  fubmit  to  the 
charges  of  others.  But  he  faid,  that  he  would  take  it  for  granted, 
that  this  franchife  to  eledt  their  fheriffs  is  very  beneficial  to  the  city  ; 
and  of  that  opinion  was  Charles  II.  when  a  quo  ivarranto  was  fued, 
to  feife  that  among  other  franchifes  into  the  King's  hands.  4.  Since 
it  is  part  of  the  conftitution  by  which  this  franchife  is  granted  to 
them,  that  the  office  of  fheriff  ihall  be  executed  by  citizens  eledted 
out  of  themfelvcs;  if  they  did  not  make  eledlion,  it  would  be  a  for-  Not  to  elea 
feiture  of  their  franchife.  For  all  franchifes  which  are  granted,  are '^"'"^  ^  ^'''■- 
upon  condition  that  they  flhall  be  duly  executed,  according  to  the  fVandiife. '  ^ 
charter  that  fettles  the  conftitution.  And  that  being  a  condition  an- 
nexed to  the  grant,  the  citizens  cannot  make  an  alteration ;  but 
if  they  negle^fl  to  perform  the  terms  of  the  patent,  it  may  be  re- 
pealed hy  fcire  Jcicias.  Therefore  it  is  neceffary,  that  they  iliould 
have  a  coercive  power,  to  compel  perfons,  to  take  the  office  upon 
them,  and  that  without  any  cuftom,  or  otherwife  this  office 
might  be  loft  by  the  city.  And  therefore  he  was  of  opinion,  that 
l^vithout  a  cuftom  they  might  have  made  fuch  a  by-law  as  this. 
But  however,  admitting  that  it  could  not  be  good  without  a  cu- 
ftom, yet  he  was  of  opinion,  that  the  by-law  was  warranted  by 
the  cuftom.  For  though  the  fubjedl  matter  has  its  original  within 
time  of  memory,  yet  fince  it  is  for  the  good  of  the  city,  it  is  with- 
in the  cuftom,  for  the  cuftom  is  general.  And  there  is  no  necefli- 
ty,  that  the  fubjed:  matter  ftiould  be  of  time  whereof,  &c.  For  T.  Jones  204. 
general  cuftoms  may  be  extended  to  new  things  which  are  within  General  cu- 
the  reafon  of  the  cuftoms  5  Co.  82.  S?2ei/if7g's  cafe,  an  authority  J^^*^^' "7, j"* 
in  point.  Objedion.  The  defendant  may  be  indided  for  refufing  new  things, 
to  ferve,  &c.  which  is  a  more  proper  remedy.  Anfwer.  That 
will  not  prevent  the  forfeiture  of  the  franchife  that  will  incur,  if 
the  city  does  not  appoint  to  execute  the  office,  &c.  And  it  is 
like  the  cafe  in  Littleton's  reports,  94,  105,  128.  2.  No  indid- 
ment  will  lie  in  this  cafe,  becaufe  the  refufal  is  not  at  the  time 
when  the  defendant  ought  to  enter  upon  his  office,  but  before.  If 
the  defendant  had  refufed  at  the  vigil  of  St.  Michael  he  might  be 
indided ;  but  not  for  this  refufal  before,  becaufe  notwithftanding 
fuch  refufal  he  might  enter  upon  the  office  at  the  day.  As  to  the 
fecond  part  of  the  objedion,  that  they  cannot  make  a  by-law  con- 
cerning the  ftieriffvvick  oi  Middle/ex,  to  compel  the  defendant,  (3c. 
to  ferve  there,  becaufe  it  is  out  of  their  jurifdidion  in  another 
county,  and  therefore  to  be  compared  to  the  cafe  of  the  confer- 
vacy  of  tlie  river  of  "Thames,  where  they  cannot  make  laws  out 
of  the  liberties  of  the  cityj  RoU  chief  juftice  anfwered.     i.  That  T.  Jones  144: 
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though  the  execution  of  the  office  is  to  be  done  out  of  the  cityj 
yet  the  fhcriffwick  is  within  the  city,  as  being  a  franchiie  belong- 
ing to  them,  and  therefore  within  their  jurifdiftion.  2.  That  the 
perfons  elcded  are  citizens,  and  therefore  under  their  jurifdicftion. 
3 .  That  all  the  ads  requifite  to  be  done,  are  to  be  done  in  Lon- 
don, as  appearance,  &c.  As  to  the  fecond  objedion,  that  it  is  un- 
reafonable  to  impofe  an  oath  upon  the  party;  and  not  only  fo,  but 
to  bring  alfo  fix:  compurgators,  citizens  of  London,  who  are  to 
have  part  of  the  fine,  who  fhall  fwear,  Gfc.  fuch  as  the  lord 
mayor  and  court  of  aldej-men  fhall  judge  fit,  (3c.  He  anfwered, 
that  it  is  a  favour  to  the  defendant  ;  for  it  mufl  be  granted,  that 
Jie  is  bound,  when  elecfted,  to  ferve,  and  that  was  refolved  in  Lar- 
ivood'&  cafe;  and  he  cannot  difable  himfelf  by  any  allegation:  but 
here  the  by-law  admits  an  excufe,  viz.  that  he  is  not  worth  10000  /. 
and  admits  alfo  the  oath  of  the  party  himfelf,  which  is  a  greater  fa- 
vour ;  only  it  requires  the  oath  of  fix  compurgators,  which  is  not 
unlawful,  for  a  voluntary  oath  may  be  taken.  3  Cro.  469.  i  Sid. 
281.  And  as  to  the  compurgators,  it  is  only  an  imitation  of  the 
common  law,  where  a  man  fliall  difcharge  himfelf  by  v/ager  of 
law ;  and  though  the  books  mention  eleven,  yet  it  is  the  courfe  in 
the  common  ple3S  to  have  but  fix,  as  here.  And  it  is  reafonable, 
that  the  mayor,  &c.  fliall  have  the  refufal  to  admit  of  them,  to 
the  end  that  they  be  not  infamous  perfons,  &c.  But  it  was  ob- 
iedted,  that  there  was  no  exception,  if  a  man  chofen  ihould  be  77on 
compos.  Anfwer.  Such  perfons  are  underftood  to  be  excepted  in 
all  laws ;  and  therefore  it  would  be  ridiculous  to  make  an  exprefe 
exception.  As  to  the  third  objedlion,  that  this  by-law  is  unreafon- 
able,  becaufe  by  it  the  man  elefted  is  obliged  to  appear  at  the  next 
court  of  mayor,  L'c.  and  unlefs  he  have  fuch  reafonable  excufe  as 
fliall  be  allowed  by  them,  he  fhall  incur  the  penalty  of  the  400  /. 
&c.  fo  that  they  are  judges  in  eifedl  in  their  ov/n  caufe.  He  an- 
fwered, if  the  mayor,  &c.  allow  the  excufe,  the  city  will  be 
bound  for  ever;  and  if  they  refufe  to  admit  a  reafonable  excufe  it  is 
not  final,  becaufe  it  may  be  controverted  in  an  adion  brought  for 
the  penalty.  And  (by  him)  this  ad  of  common  council  ought  to 
be  expounded  according  to  the  ftatute  23  Hen.  8.  cap.  5.  concern- 
ing the  commiflion  of  fewers ;  where  though  they  are  impowered 
to  proceed  according  to  their  difcretions,  yet  their  difcretion  ought 
to  be  grounded  upon  reafon  and  law.  5  Co.  100.  Rooke's  cafe. 
As  to  the  fourth  objedion,  that  this  by-law  makes  no  provifion 
that  the  party  fhall  have  notice,  and  perhaps  he  may  be  beyond 
the  fea,  &c.  He  anfwered,  that  in  judgment  of  law  every  citizen 
is  intended  to  be  inhabiting  within  the  city,  and  ought  to  be  pre- 
fent  at  all  publick  courts  and  afi^emblies,  and  therefore  he  is  privy 
to  all  publick  ads ;  and  if  he  be  abfent  it  is  his  own  negled,  of 
.which  he  fhall  not  take  advantage.     Objedion.    That  the  eledion 
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is  made  by  the  livery-men,  who  are  a  fmall  number  compared  with 
^11  the  citizens.     Aniwer.     i.  That  it  does  not  appear  by   this  re- 
turn, that  the  eledion  is  by  the  Uvery-men,  but  muft  be  fuppofed 
to  be  by  all  the  citizens.      2,  But  fccondiy,   admit  that  it  was  fo.  Every citiMn 
yet  every  citizen  is  obliged  to  take  notice  of  what  is  done  by  them,  '*^°""'J '° 
for  the  fame  reafons  that  all  perfons  are  obliged  to  take  notice  of  ^^h!t'i-°done 
adts  of  parliament.     And  though  heretofore  laws  newly  made  ufcd  at  their  pui>- 
to  be  proclaimed,  yet  that  was  but  an  adt  of  grace.     3.  It  is  a  note-  ''*^''  """*• 
rious  ad: ;  and  in  all  cafes  where  a  man  ought  to  be  prefent  in  per- 
fon,  or  by  his  reprefentative,  he  fliall  take  notice  of  all  ads  done 
there,  &c.     4.  The  proclamation  upon  the  Huftings  is  fufTicient 
notice  and  agreeable  to  the   reafon  of  the  common  law.      As   if 
a  praecipe  be  brought  againfl:  a  man,  fummons  upon  the  land  is 
fufficient.     The  fame  law  of  a  proclamation  in  the  county-court 
in  cafe  of  outlaw,  becaufe  the  tenant  is  fuppofed  commorant  upon 
the  land,  and  every  man  of  the  county  at  the  county-court.     So 
citizens  are  fuppofed  prefent  at  their  own  courts.     And  if  a  man 
has  occafion  to  be  abfent,    he  knows  whether  he  is  liable  to  be 
eledled,  and  therefore  ought  to  take  care  to  be  informed,  and  fo  no 
inconvenience  to  the  party.     But  otherwife  it  would  be  very  incon- 
venient, if  it  fhould  be  in  the  power  of  the  citizens  to  withdraw 
themfelves,  fo  that  no  notice  could  be  given,  and  fo  the  office  not 
be  executed.     And  therefore  he  concluded,    that  this  notice  was 
good,  being  agreeable  to  the  reafon  of  the   common  law.     Then 
he  inveighed   againfl  the   obftinacy  of  the  defendant,   for  endea- 
vouring to  oppofe  that  which  had  been   the  pradlice  for  fo  many 
years,  and  for  which  there  had  been  by-laws  of  the  fame  nature  al- 
moft  ever  fince  the  grant,  in  the  time  of  Edivard  III.   19  Hen.  8. 
37  Hefi.  8.  and  27  Eliz.     And  therefore  for  thefe  reafons  he  and 
all  his  brothers   the   juftices  were  of  opinion,    that  a  procedetido 
(hould  be  granted.     Which  was  granted  accordingly.     And  after- 
wards this  fame  by-law  was  drawn  in   queflion  in  the  Common 
Pleas,  and  the  fame  judgment  given  there,  Pafch.  12  Will.  3.  be- 
tween the  city  of  London  and  Wood,    who  was  fined  for  refufing  '^^^  <^''y  °f 
to  ferve  the  office  of  Iheriff,  being  duly  elected,  ut  fiipra.  Wood."  " 

Sir  William  Courtney  verf.  Bower  and  Kingilon.    C.  B. 
intr.  Hil.  6  Will.  3.   C.  B.   Rot.  1422.   See  before,  388. 

IN  trefpafs  brought  by  the  plaintiff  againfl:  the  defendants,  upon  Wreck  and 
not  guilty  pleaded,  a  fpecial  verdidt  was  found,  in   which  the-^'^l'i'^J"    * 
fingle  queft:ion    was,    if  wreck   and  fiotfam   goods   ought  to   pay  cuitom. 
cuftom.     And  after  feveral   arguments  at   the  bar,    this  cafe  ha- '^'^"gh-^if'o, 
vingbeen  depending  for  three  or  four  years,  the  judges  delivered  j^^i'i^y'^'^g^ 

6  M  their  8  edit,  i.b  2*. 
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their  opinions   in   folemn  arguments.  ^  And  Nevill,    Powell,  and 
Blencowe,  were  of  opinion  for  the  plaintiff,  who  was  lord  of  the 
manor,  and  claimed  this  wreck  and  jlotfam  by  prefcription,   that 
they  (jught  not  to  pay  cuftom.     But  T^reby  chief  juftice  delivered 
his' opinion  for  the  defendants,  being  cuftom-houfe  officers,    that 
they  ought  to  pay  cuftoms.     htt  Vaugh.  157.     Afoor  224.     Note, 
this  cafe  was  tried  before  Holt  chief  juftice  at  Exeter,  he  being  then 
iuirice  of  afiife  there,    1696.   and  upon  the  great  importunity  of 
the  King's  council  he  permitted  it  to  be  found  fpecially  j    but  was 
clear  of  opinion,  that  no  cuftom  ought  to  be  paid  for  wreck,  &c. 
Afterwards  error  was  brought  upon  this  judgment  in  B.  R.   and 
after  feveral  arguments  at  bar  by  the  council  on  both  fides,  the 
judgment  of  the  Common  Pleas  was  affirmed,   without  any  other 
reafon  given  by  the  court  than  the  authority  of  the  cafe  of  Shepherd 
V.  Gofiiold  in  Vangh.  159.  Mich.  13  Will.  2>.  B.  R. 

Tlie  mayor  and  corporation  of  the  city  of  York  verf. 

Toune.     B.  R. 

S  C.  5  Mod.  ""I~  H  E   plaintiffs  brought  indebitatus  ajfumpfit   againft  the   de- 

444.  439'         I      fendant  for  a  fine   impofed  upon  him  for  not  ferving  the 

VTh-  tus     offi*^^  ^^  ftieriff  of  the  city  of  Tork,  being  duly  eledled  according 

effumpfit  for  Tito  the  cuftom,  and  according  to  the  cuftom  fined  for  refufal,  &c, 

fine  impofed   ^^d  upon  demurrer  to  the  declaration  the  laft  paper  day  of  this 

tlon^wlol^'  t^^^  S'^  Bartholome'w  Shower  for  the   defendant  faid,  that  the  ac- 

ferving  the    tion  in  this  cafe  would  not  lie.     And  Holt  feemed  to  incline  to  the 

chlceofrtie-   f^iJ  opinion.     And  upon  motion  of  the  plaintiff's  council,  that  it 

[ye'ieaed^.      might  ftay  till  the  next  term;    ^o//"  chief  juftice  faid,  thatitftiould 

5  Rep.  62.     ftay  till  dooms-day  with  all  his  heart.     But  Rokeby  feemed  to  be  of 

opinion,  that  the  aftion  would  lie.     Et  adjournatur.     Note,  a  day 

or  two  after   I   met  the   lord  chief  juftice  T^reby  vifiting  the   lord 

chief  juftice  Holt  at  his  houfe.     And  Holt  repeated  the  faid  cafe 

to  him,  as  a  new  attempt  to  extend  the  indebitatus  (tjfumpfit,  which 

had  been  too  much  incouraged  already.     And  Tr^/iy  chief  juftice 

feemed  alfo  to  be  of  the  fame  opinion  with  Holt. 

Memorandum,    Charles  Mountague   ejquire  ref.gned  his  oJ:ce  of 
chancellor  of  the  Exchequer,  and  John  Smith  efquire  fucceeded 
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Sir  John  Holt  Chief  Jufiice. 
Sir  Thomas  Rokeby  died 

26  Nov.    in  this  term 

after  a  long  ilhtefs.         \JiiJlices, 
Sir  John  Turton 
Sir  Henry  Gould 


Robbins  verf.   Robbins. 

IN  an  aftion  upon  the  cafe  the  plaintifF  declared,  that  the  de-  s.  C.  1 2 Mod; 
fendant  practextu  et  colore  cujufdam  jnedii  procejfus  in  lege  ar-  ^73- 
rejlari  the  plaintifF  caufavit^  and  to  be  held  to  fpecial   bail,  ,'^.  '  ' 
without  caufe.      Upon  not  guilty    pleaded,    verdidl  for  the  Cafe  for  ar- 
plaintiff,    and  now  Mr.  Eyr?  moved  in  arrefl  of  judgment,    that  !'^'!'"S  *"•* 

1  ••  n  1-11  n  J       °.     .        '  ,    holding  to 

the  writ  IS  not  Ihewn,  upon  which  the  arreit  was ;  nor  is  it  averred,  fpeciai  baJ. 
by  whom  it  was  profecuted  ;  and  that  the  whole  matter  ought  to 
be  {hewn  at  large,  and  not  in  this  uncertain  manner,  colore  cujuf- 
dam procejfm  in  lege^  &c.  Againft  which  Mr.  Carthew  for  the 
plaintiff  argued,  that  the  caufe  of  this  adtion  was  not  the  fuing 
without  caufe,  but  the  holding  to  fpecial  bail  without  caufe.  And 
the  plaintiff  could  not  fliew  it  fpecially,  becaufe  the  writ  remained 
with  the  officer ;  and  therefore  he  could  not  fliew  it,  nor  what 
fum  was  contained  in  it.  And  that  is  the  reafon  that  has  intro- 
duced this  fuccindl  way  of  pleading.  But  per  curiam,  the  declara- 
tion is  ill ;  for  if  the  caufe  of  acftion  is  the  holding  to  fpecial  bail 
without  caufe,  the  plaintiff  ought  to  have  fhewn  the  whole  fpe- 
cially, vis.,  that  he  owed  the  defendant  but  fo  much,  (Sc.  and 
that  the  defendant  intending  to  opprefs  him,  had  caufed  him  to  be 
arrefted  for  fo  much,  &c.  and  held  to  fpecial  bail,  Gfr.  But  now 
U  does  not  appear  to  the  court,  that  the  fum,  for  which  the 
I  plaintiff 
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plaintiff  was  arrefted,  required  fpecial  bail ;    but  that,  being  the  git 
of  the  adion,  ought  to  have  been  fliewn  at  large.     And  as  to  the 
objedion,   that  the  plaintiff  could  not  obtain   a  fight  o    the  writ, 
he  might  have  moved  the  courr,  that  the  Oieriff  fhoud  return  his 
Warrant  to     Writ,  and  then   he  might  have  leen  all.     Befides,  that  the  warrant 
the  bailiff  evi- under  the  hand  of  the  (heriff  to  the  bailiff  is  good  evidence,  &c. 
'h'fc  ^-ff  £3=*^  ^'  ^^  ^^  "°^  fliewn,  that  the  plaintiff  was  profecuted  or  arrefted  at 
*the  fuit  of  the  defendant}  and  perhaps  the  defendant  was  only  the 
bailiff,  and  then  the  adion  will  not  lie  againfl:  him.     And  per  cu- 
riam, this  way  of  declaring  is  not  introduced  yet,  for  this  is  the 
firfl:  that  they  have  ever  feen  of  this  fort  of  pleading  in  this  manner. 
And  therefore  judgment  was  ordered  to  flay,  until,  &c. 

Blake  verf.  Weft  and  Trench. 

The  place  of  T^  Eplevin  of  two  cows.     The  caption  was  laid  to  be  in  a  place 
taking  tra-      J^  called  Doimfield.      The  defendant  avows,   for  that,  that  the 
plevin.       "    place   where,  ^c.  contains  tv/o  acres  called  Marjld-acre  in  Down- 
field,  and  two  acres  called  Stretfield  in  Dcwnfield,  and  that  he  was 
feifed  of  them  in  fee,  and  took  the  cows,  viz.  one  in  Marfli-acre, 
and    the  other   in  Stretfield,    damage  feafant,  Gfc.      The  plaintiff 
pleads  in  bar,    that  the  defendant  took  the  two  cows  in  Down- 
field,  and  traverfes  the  taking  in  Marjh-acre  and  Stretfield  in  Down- 
field.     And  iffue   thereupon,  and   verdid  for  the  avowant.      And 
now  Mr.  Carthew  moved  in  arreft  of  judgment,  that  the  iffue  was. 
■'  immaterial,     becaufe  the  plaintiff  has    traverfed  the  taking  in  the 

two  places,  which  he  underftood  to  be  a  p\en  of  prifei  en  aiiter 
lieu,  but  has  not  taken  any  notice  of  the  damage  feafant  j  fo  that 
though  a  verdid  is  for  the  avowant,  yet  he  has  no  title  to  have  re- 
turn, becaufe  the  damage  feafant  is  not  found,  Gfr.  Sed  7wn  allo- 
catur. For  that  is  admitted  by  the  iffue  of  the  taking,  viz.  if  they 
were  taken  there,  that  they  were  taken  there  damage  feafant. 

Modus  for  Stedman  vcrf.  Lye. 

tithes  of  hops, 

tonll\ulnd  W^-  ^^cp^""  moved  for  a  prohibition  to  be  direded  to  the 
a  fervant  to  1  ▼  1  confiftory  court  of  the  bifhop  oiWorcefier,  to  ftay  proceed- 
pullfomeof  ings  in  a  fuit  there  for  tithes  of  hops,  upon  fuggeftion  of  a  modm 
fli!ll  have  the  ^'"^^  whereof,  ^c.  there  ufed,  that  if  the  parfon  fend  a  fervant, 
tithe  of  them.  ^c.  to  puU  (iliqiiafn  partem  lupularum,  he  fliall  have  the  tithes  of 
'  c^'"  ^6  them,  Gfr.  Upon  which  a  rule  was  made,  to  fhew  caufe  why  a 
Yelv.  Green  prohibition  flioald  not  be  granted.  And  now  Mr.  Bnnnifier  fhewed 
V.  Auftin.  for  caufe  againft  the  prohibition,  i.  The  cuftom  is  void  for  un- 
iKeb'620    certainty,    for  it  does  not  appear,    how^  much  hops  ought  to  be 

puUedj 
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pulled,  &c.  2.  That  it  is  an  ill  cuftom,  becaufe  it  is  no  benefit 
at  all  to  the  parfon,  but  drives  him  to  more  pains  than  the  law  re- 
quires, to  intitle  him  to  that,  which  by  law  he  ought  to  have  in 
the  fame  manner  without  fuch  pains.  Of  which  opinion  was  the 
whole  court.     And  therefore  the  rule  was  difcharged. 

Helliard  verf.  Jennings. 

UPON  an  iflue  dlredted  by  the  court  of  Chancery,  to  be  tried  S.C  Cank 
in  a  feigned  adlion,  to  try  whether  Thomas  Jennings  J umori'i^  p 
devifed  the  manor  of  Eanifey  in  Sornerfetjlnre  to  WilUutn  Helliard ^o.  '   °°'^'" 
the  plaintiff,   a  fpecial  verdid:  was  found,  viz.  That  Thotnas  j^'i?/?- s.C.  izMod. 
nings  the  defendant's  hufband  was  feifed  of  the  faid  manor  in  fee,  p^ggn, 
and  being  fo  feifed  had  iffue  by  the  defendant  Thomas  °Je7inings  junior^  S.  C.  Wms.' 
his  only  fon,  and  two  daughters,  Mary  and  Elizabeth,  now  living :  557.  s;8- 
That  Thomas  Jennings  the  father  made  his  will  the  twentv-feventh  ^7'/^  ?  ^' 

;/-  -ir  1  1    ^      •  f  r-        r^t  *"''  "'*  heirs, 

Qt  December  1079  in  tnele  words;  1  devile  to  my  fon  Thomas  7f«- and  if  he  die 
nijigs  and  his  heirs  for  ever  all  that  my  manor  of  Earfifey  which  I  without  iffue, 
purchafed  of  Wall;    but  if  it  ftiall  fo  happen  that  my  faid  fon  yej,s  ofag^' 

ihall  die  without  iffue  of  his  body,  or  before  he  fhall  attain  the  age  then  to  B. 
of  twenty-one  years,  then  I  devife  the  faid  manor  to  be  equally 
divided  between  my  two  daughters  Mary  and  Elizabeth,  and  their 
heirs  for  ever :    That  Thomas  Jennings  the  father  died  the  twenty- 
feventh  oi  Deceinber  1679  feifed  as  aforefaid;   that  Thomas  Jennings 
junior  entred   into  the  faid  manor,  and  was  feifed  pront  lex  pojlulat ; 
and  being  above  the  age  of  twenty-one  years,  he  made  his  will, 
dated  the  feventh  oi  April  1695.   by  which  he  devifed  the  faid 
manor  to  the  plaintiff  William  Helliard  and  his  heirs ;  that  he  figned, 
fealed  and  publifhed  that  will  in  the  prefence  of  ^.  B.  and  William 
Helliard  the  plaintiff,  and  that  they  fubfcribed  their  hands  in  pre- 
fence of  the  teftator,  ^c.  that  Thomas  Jennings  junior  was  alfo  heir 
to  his  father;  and  that  he  the  eighteenth  oi May  1695  died  feifed 
of  the  faid  manor  in  fee,   &c.  et  Ji,  &c.     And  Mr,  Carthew  for 
the  plaintiff  argued,  that  Thomas  Jennings  iiad  all  the  fee  in  him, 
and  therefore  might  well  dcvifc  to  the  plaintiff.     For  the  word  [or] 
fliall  be  conftrued  [and]  fo  that  the  remainder  could  not  veil  before 
Thomas  Jennings  died  without  iffue,  and  under  the  age  of  twenty- 
one  years.     And  to  make  other  conflruction,   would   be  to  defeat 
the  intent  of  the  devifor  ;  for  he  intended,  that  the  iffue  of  his  fon 
fiiould  inherit  before  his  own  daughters ;  but  if  for]  fliould  not  be 
conftrued  [and]   then  if  the  fon  fhould  have  fons,  £?<:.  before  he 
attained  to  the  age  of  twenty-one  years,  and  then  fhould  die  before 
twenty-one  years  of  age,  thofe  fons  could  not  inherit,  which  would 
be  exprefly  contrary  to  the  devifor's  intent :  then  the  remainder  li- 
mited over  will  be  void.     And  he  cited  the  cafe  of  iSoulle  i-.  Gerrard, 

6  N  Go. 
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Cro.  Eliz.  525.  Moore  422.  as  a  cafe  in  point.     He  cited  alfo  many 
Where  [or]    cafes,  where  [or]  fliall  be  conftrued   [and]   and  where  [and]  fhall 
ftiallbecon-   be  conftfued  [or,]  I  Fetrtr.  62.  Hall  v.  Philips.     I  Lfo//.  74.    Bald- 
ftrued[and].   ^,-j^  ^^  Qox.    Flowd.  286.    Cro.  EHz.  362.  Pain  v.  Maltory.     But 
ao;ainfl  this  it  was  argued  by  Mr.  Pratt  for  the  defendant,  that 
'Thomas  'Jennings  junior  had  an  eftate  tail  determinable  upon  the 
contingency  of  his  dying  before  the  age  of  twenty-one  years:   For 
the  fubfequent  claufe  explains  the  precedent  claufe  (ivz.  and  if  he 
die  without  iffue  of  his  body)  and  moulds  the  precedent  general 
words,  which  would  pafs  a  fee,  into  an  eftate  tail.   Littlet.  Rep.  345. 
Objedion  :  That  [or]  fliall  be  expounded  [and].     Anfwer:   That 
cannot  be  done  here,  for  [or]  in  its  genuine  fignification  is  a  dif- 
jundive,  and  fhall  not   be  expounded   otherwife,    unlefs  the  plain 
intent  of  the  teftator  appears  to  be  fo,  which  does  not  appear  here. 
5  Co.  1 1 1 .     A.  makes  a  feoffment  to  B.  or  his  heirs ;  B.  has  but 
an  eftate  for  life,  becaufe  there  are  no  words  to  convey  a  greater 
eftate.     Befides,  that  it  is  probable  here,  that  the  devifor  intended 
that  [or]  fliould  be  a  disjundlive,  to  the  end  that  in  all  events  the 
eftate  fhould  go  over  to  his  daughters,  if  he  died  before  the  age  of 
twenty-one  years,    intending  to  prevent  the  marriage  of  his  fon 
before  the  faid  age,  which  is  a  good  caution  for  many  reafons.     But 
if  Mr.  Carthew's  conftrudion  be  admitted,  the  whole  eftate  will 
not  be  difpofed,  and  the  devife  to  the  daughters  will  be  void,  be- 
caufe it  will  be  an  executory  devife  to  commence  upon  too  remote 
a  poffibility,  mz.  the  dying  without  iffue,  &c.     And  as  to  the  cafe 
of  Soulle  V.  Gerrard,  he  faid  that  it  would   be  no  authority  againft 
him ;  for  there  the  judges  agreed,  that  the  fon  had  an  eftate  tail  ; 
and  though  they  held  that  the  devife  over,  upon  the  dying  within 
the  age  of  twenty-one  years,  &c.  would  be  void,  becaufe  the  fee 
was  difpofed  before  (by  him)  that  is  not  law.     And  per  Holt  chief 
juftice,  there  is  no  neceffity  to  conftrue  [or]  as  [and  J  in  this  cafe. 
And  the  cafe  o(  Soulle  v.  Gerrard  was  adjudged  to  be  an  eftate  tail. 
And  it  may  be  it  was  the  father's  defign  to  reftrain  the  marriage  of 
his  fon  before  the  age  of  twenty-one  years.     But  to  that  point  the 
court  8;ave  no  pofitive  opinion.     Then  Mr,  Carthew  argued,  that 
this  will  of  Thomas  Jennings  was  good,  notwithftanding  the  ftatute 
of  frauds  and  perjuries,  29  Car.  2.  cap.  3.  which  requires  that  fuch 
will,  by  which   lands  are  devifed,    (hould  be  fubfcribed  by  three 
credible  witneffes.     For  (by  him)  the  plaintiff"  is  a  man  of  an  in- 
difputable  credit.     2.  Though  he  cannot   be  fworn  upon  a  trial, 
yet  one  cannot  fay  but  that  there  were  three  witneffes  to  the  will ; 
and  the  will  has   been  well  proved  by  the  other  two  witnefles. 
3.  There  is  a  difference  between  a  matter  which  goes  to  the  credit 
of  his  teftimony,  and  a  matter  which  goes  in  bar  of  it;  the  firft  fort 
are  excluded  from  being  witneffes  by  that  ftatute,  as  a  man  attainted 
of  treafon,  Gff.  but  where  there  is  only  a  thing  which  bars  him 
■2  from 
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from  being  a  witnefs,  but  does  not  touch  his  credit,  it  is  otherwife. 

4.  The  intent  of  the  adl  was,  to  prevent  perjuries;  but  this  cannot 

be  within  the  mifchief  of  the  ftatute,  becaufe  the  devifee  being  a 

witnefs  could  not  be  fworn  and  examined  upon  it,  and  therefore 

out  of  the  mifchief  of  the  ftatute.     5.  That  this  ftatute  has  been 

taken  with  a  liberal  conflrudion ;   as  where  the  ftatute  requires  that 

the  witnelTes  fhall  fubfcribe  their  names  in  the  prefence  of  the  te- 

ftator,  it  was  held  in  Sir  George  Sheers'scak,  that  where  Sir  George  3  Mod.  259. 

Sheers  being  Tick  in  bed   figned,  publiflied  and  declared  his  will,  Sir  Georgf 

by  which  he  devifed  lands  and  tenements,  in  his  bed  in  his  bed-  ^^'""''^  "^*- 

chamber,  to  which  an  entry  was  adjoining,  and  a  dining  room  or 

lon^^  gallery  adjoining  to  the  entry,  and  a  man  in  the  bed,  if  he 

was  raifed  up,  might  fee  perfons  in  the  dining  room,  and  what  they 

did  there,  the  witneffes  fubfcribed  their  names  in  this  dining  room, 

and  upon  the  queftion,  whether  this  could  be  called  a  fubfcription 

of  the  witneffes  in  prefence  of  the  teftator,  according  to  29  Car.  2. 

cap.  3.  and  becaufe  there  was  a  poffibility,  that  if  Sir  George  Sheers 

had  been  raifed  up  in  his  bed,  he  might  have  fcen  through  glafs 

doors  the  witnefles  fubfcribing  their  names,  it  was  held  a  good  will 

to  convey  the  lands  therein  devifed.     But  againft  this  it  was  argued 

by  Mr.  Pra(t,  and  held  by  the  whole  court,  that  this  will  was  not 

well  executed  according  to  the  ftatute  of  frauds.     For  a  man  who  Three  wit- 

cannot  be  a  witnefs,  which  is  the  plaintiff's  cafe,  cannot  be  a  ere- "*:"'«' 'f*  * 

',  rin_  rj     Will,  01  vvnora 

dible  witnefs.     And  the  intent  of  the  adl  was  to  prevent  frauds  ^he  devifee  of 
as  well  as  perjuries;  which  intent  would  be  evaded,  if  the  devifee  the  lands  in 
fhould  be  admitted  to  be  a  witnefs,  who  being  a  party  interefted,  ^^^1^'""  *^*' 
mi«^ht  probably  be  induced  to  ufe  fraud.     And  Mr.  Pratt  faid,  that 
the  ftatute  appointed  three  witneffes,  &c.  to  the  end  that  it  might 
he  done  in  fuch  folemn  and  notorious  manner,  that  they  might  fee 
that  the  devifor  did  not  fuffer  any  impofition,  being  infirm  as  well 
in  underftanding  as  in  body,  as  all  men  generally  in  extremis  are. 
And  for  this  reafon  the  common  law  would  not  permit  one  to  de- 
vife  his  lands,  without  a  cuftom.     But  if  perfons,  who  cannot  give 
evidence  of  their  fubfcriptions,  &c.  fhall  be  admitted  to  be  credible 
witneffes,  it  is  to  admit  fo  many  dead  letters  to  be  witneffes,  which 
intirely  evades  the  intention  of  the  adl.     And  for  this  point  the 
whole  court  were  of  opinion,  to  give  judgment  for  the  defendant. 
But  upon  the  importunity  of  the  plaintiff's  council  to  have  another 
argument,  adjouniatur. 


Yates 
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Yates  vc7-f.  Fettiplace. 
In  Chancery. 

5000/.  A   Ssifed  of  lands  in  fee  has  ilTue  a  daughter,  and  by  his  will  he 

charged  upon  /i»   charges  his  lands  with  cooo/.  for  his  daughters  portion,  to  be 

land,  payable        .,         ,      °  n  j  r  •  j    j- 

at  the  age  of  paid  at  her  age  of  twenty-one  years,  or  day  ot  marriage,  and  dies ; 
21  or  day  of  the  daughter  dies  at  the  age  of  fix  years;  the  fecond  huiband  of 
marriage,  the  jj^  j^      of  the  daughter  takes  letters  of  adminiflration  to  the 

party  dies  be-  c>  ^ 

fore  the  age  of  daughter,    and  to  the  mother  his  wife.     And  the  queftion  was, 

2 1  unmarried,  ^jjetj^ej.  ^g  fhould  have  the  5000/.  or  whether  the  5000/.  fhould 

266,^41*6."^    be  funk  for  the  benefit  of  the  heir.     And  my  lord  chancellor  So- 

sFreem.  Rep.  ;;;^ri  decreed  for  the  benefit  of  the  heir,  and  it  was  held  by  him, 

^^5-  that  in  all  cafes  where  a  man  charges  a  fum  certain,  to  be  paid  as 

,^0.  here  out  of  his  real  eftate,    if  the  daughter,  ^c.   dies  before  the 

12  Mod.  276.  age  of  twenty-one  years,  the  money  fliall  be  funk  for  the  benefit 

2  Wms.  610,  Qj-  jj^g  \^z\x.     But  if  a  man  devifes  a  perfonal  legacy,   or  fuch  a 

fum  to  be  paid  out  of  a  term  for  years,  as  here,  and  the  legatee 

dies  before  the  age  of  twenty-one,  there  the  executors  or  admini- 

llrators  of  the  legatee  fliall  have  the  money,  &c.  becaufe  it  was 

debitiim  in  praefeiitiy    though   fohendutn  in  futuro.     Ex  relatione 

m'ri  Peere  Williams. 

Smith  verf  Plafs.     B.  R. 


MR.  Noj'they  moved  for  a  prohibition  to  be  direded  to  the  con- 
fiftory  court  of  the  bifhop  of  London^  to  flay  proceedings 


She  was  never 
married,  and 

hopeful  fon  f  upon  a  libel  exhibited  there  againfl  the  plaintifi^,  for  having  fpoken 
thefe  words  of  the  defendant.  She  was  never  married,  nor  never 
had  a  hufband,  and  what  is  her  hopeful  fon  ?  And  Mr.  Nortbe'i 
urged,  that  thefe  words  did  not  amount  to  the  calling  the  defendant 
whore ;  for  it  is  not  pofitively  alleged,  that  fhe  had  a  fon.  Upon 
which  a  rule  was  made,  that  the  other  fide  fhould  fhew  caufe, 
why  a  prohibition  fhould  not  be  granted,  and  that  all  proceedings 
fliould  flay  in  the  mean  time.  Upon  which  at  the  day  given  Mr. 
ChcJJjyre  fliewed  for  caufe,  that  all  perfons  who  hear  thefe  words 
cannot  but  underfland,  that  the  defendant  had  a  baflard,  and  was  a 
whore.  And  the  court  being  of  the  fame  opinion,  I'lirton  and 
Gould  juflices,  being  only  prefent  in  court,  the  former  rule  was 
difcharged. 


Cremer 
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Creiner  "ccrf.   Wicket, 
Intr.  P.  II  Will.  3.    B.  R.     Rot.  456. 

IN  an  adion  for  falfe  imprifonment,  Cf .  the  defendant  pleaded  s.  C.  Carth. 
mifnomer  in   abatement  by  attorney.     The  plaintiff  demurred.  5 '7- 
And  iVIr.  Nortkey  took  one  exception  to  the  plea,  that  w//;zo/«tr  U^'^J'b^Ji'ead- 
cannot  be  pleaded  by  attorney-     Bro.  mifnoi/ier  5.  66.     Fitzh,  ;;^/.  ed  by  attor- 
bre.  27.  a.  8  Edw.  4.  9.  TheloaL  dig.  365.  b.     For  having  put  in  "^y* 
a  warrant  of  attorney  by  the  name  by  which  we  declare  againil 
him,  he  fliall  be   eftopped  by  his  warrant,    to  plead   that  he  is 
known  by  another  name.     And  Gould  juftice  feemed  at  the  begin- 
ning to  be  of  that  opinion,  and  cited  the  cafe  ai  Briton  and  Gray- 
don  as  adjudged  accordingly.     [See  before,   117.]     But  HsZc  chief 
juftice  was  of  opinion,  that  this  was  a  good  caufe  to  refufe  the  plea, 
but  not  to  demur.     And  as  to  the  eftoppel  he  faid,  that  the  entry 
upon  the  roll   was  not  the  warrant  of  attorney,  but  only  a  juemo-  Warrant  of 
randuin  of  it,   which  entry  was  introduced  in  the  time  of  King  a"o''"f}'. 
James  1\.  when  Wright  was  chief  juftice.     Heretofore  they  were  ^^  ^'' 
upon  a  roll  by  themfelves,  and   fo  they  ought  to  be  now.     But 
the  judges  faid,    that  they  would  confult  with  their  brothers,    to 
the  end  that  this  point  might  be  fettled.     And  afterwards  at  ano- 
ther day  by  the  whole  court  judgment  was  given,  quod  billa  caj- 
fetiir.     And  Gotdd  juftice   faid,    that  if   the  plaintiff  would  have 
taken   advantage  of  the  eftoppel  by  the  warrant  of  attorney,    he 
ought  to  have  replied  it,  and  relied  upon  it. 

Rex  verf.  Fuller. 

7  S.  came  before  the  juftices  of  peace,  viz.   two,  according  to  S.  C.  Cafo  /« 
""•  the  method  direfted  by  12  Gar.  2.  cap.  23.  fcB.  31.  and  gave  ^-  ^-  3°9- 
them   information,  that  the  defendant  kept  two  concealed  wafli-  Conviaion 
backs,  contrary  to  8  G?  9  PFill.  3.  cap.  19.     This  information  was  for  keeping 
given  the   thirtieth  oi  March  1699.     Upon  which  the  two  i"fti- ed  Vafl""*** 
ces  iffued  their  fummons  to  fummon  the  defendant,  to  appear  be-  bacb. 
fore  them  the  third  oi  April  following.     At  which  dav,  upon  his 
appearance,   and  oath  being  made  by  a  credible  witnefs,  that  the 
defendant  modo  habet  et  cufiodit  cadem  duo  privata  feu  concclata  v.ija, 
^«^^//Vf  wafli-backs,  they  adjudged,  that  he  Ihoilld  forfeit  20/.  for 
each  wafh-back.     This  convidlion  having  been  contrived  fraudu- 
lently, to  avoid  convidtion  by  a  later  aft,   by  which  the  penalty 
was  incrcafcd  to  100/.     Mr.  Attorney  general  Trevor  caufed  the 
convidlioa  to  be  removed  by  certiorari  into  the  King's  Bench,  and 

6  O  now 
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now   moved  to   quafli    it;    becaufe    the    information    was  given 
the   thirtieth  of  March,    and  the  oath  of  the  witnefs  upon  the 
third  of  April,  upon  which   the  conviction  is  grounded,   is  quod 
modo  habet,  &c.  which  muft  be  underftood  of  the  time  of  the 
convidion,    which  is   a  different  offenfe  from  that  of  which  the 
information  was  given  to  the  juftices ;   becaufe  though  he  had  con- 
cealed veffels  the  third  oi  jipril,    it  may  be  that  he  had  not  any 
the  thirtieth  of  March,    when    the  information  was  given ;    and 
therefore  the  evidence  upon  which  the  convidlion  was  made,  not 
being  conformable  to  the  information,   there  is  here  a  convidion 
without  an  information.     Serjeant  LfwW,    i.  The  words  of  the 
oath  are,  quod  modo  habet  eadem  duo,  &c.    which   proves  that  he 
had  them  at  the  time  of  the  information.     2.  The  juftices  may 
proceed   without   complaint  or  information.      3.  If  complaint  be 
requifite,  they  may  proceed  upon  it  i?j/ia!i(er.     Holt  chief  juftice, 
I.  The  evidence  is  of  a  fad  fubfequent  to  the  information;  and 
though  the  eadem  may  be  evidence,  that  he  had  them  at  the  time 
Conviaions    of  the  information,  yet  convidions  ought  to  be  certain,    and  not 
ought  to  be     j^j^gj^  upon  colledion.       2.  There  ought  to    be    information   or 

certain,  and  .»  ,  ,  .  ^.         °  .    ^  .  .    ,, 

not  taken  up-  complaint.  3.  Though  a  convidion  upon  iniormation  injtanter 
on  coUeaion.  j^^y  be  good,  yet  it  ought  then  to  be  declared  to  be  made  fo,  and 
Conviaion  not  be  grounded  as  here  upon  an  information  which  is  not  proved, 
without  infor-  jj^g  evidence  being  of  a  fad  fubfequent  to  it ;  but  if  it  had  been  of 
"^ '  "■  a  precedent  fad,  it  had  been  good.  The  convidion  was  quaflied. 
Ex  relatione  m'ri  Jacob. 

Harper  verf.  Davy. 

s.  C.  Carth.  '"T^HE  plea  was  entred  oi  Eafler  term.  The  memorandum  was, 
49^-  J.      that  the  bill  was  exhibited  in  Hilary  term,  and  an  impar- 

uiTit^nted^  lance  to  Rafter  term,  and  then  a  plea  of  Eajier  term,  and  ifliie 
the  record  '  joined,  and  verdid  for  the  plaintiff.  And  a  new  trial  granted,  and 
m-ade  up  as  of  jj;je  record  of  nifi  prius  was  of  an  appearance  and  plea  of  this  pre- 
\^J^^°^^^^^knt  Michaelmas  term,  and  verdid  for  the  plaintiff.  And  Mr.  Nor- 
the  former  they  moved  to  fet  afide  the  verdid,  becaufe  it  was  another  iffiie 
^^^•1"°!!^"  than  that  which  was  tried,  being  of  a  different  term,  and  upon  a 
tainedfet  P^^^  of  another  term.  And  he  relied  upon  the  cafe  oi  Doberteen  v. 
•.afide.  Chancellor.     See  it  before,   329.     And  per  Holt  chief  juflice,  the 

izMod,  274.  ygj.jjir^  here  is  upon  a  plea  and  i^nQ  o^  Michaelmas  term,  which  is 

intirely  different  from  the  record  upon  which  the  firft  verdid  was 
•  obtained,  and  fo  not  the  fame  iffue  that  was  direded  to  be  tried 

again,  and  therefore  ought  to  be  fet  afide.     For  though  a  new  trial 

was  granted,  yet  it  ought  to  be  upon  the  old  plea.     And  the  verdid 

-was  fet  alide.     Ex  relatione  inri  Jacob, 

-2 

Sir 
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Sir  William  Lacon  Child  v&7'f.  Harvey, 

THE  plaintiff  fued  z  fc'tre  facias  upon  a  recognifance,   with  a  S.  c.  i  Salt, 
condition  to  pay  money  at  a  day  certain ;    and  iffue  was  '^■ 
joined,  Johit  ad  dkin  "oelnon;  and  a  verdidt  at  nifi  prius   was  for  274.'^'^°'^' 
the  plaintiff.     Upon  which  Mr.  Northey  moved  to  fet  afide  the  Can'h.  506. 
trial,  becaufe  the  dijlringas  and  jurata  were  made  returnable  a  die  \^.^'^Jll?' 
fanBae  trinitatis  in  tres  feptimanas  nifi  Johatmes  Holt  fmks  capitalis  die 'c^:7i»ifi 
juJliciaritiSy  &c.  vicefimo  feptimo  die  Junii  prius  vencrit,  &c,  which /'•'"•■ '^^^'s  after 
twcnty-feventh  of  Jtme  was  the  morrow  after  tres  trimtatis ;   but  ^IZtL  the 
the  award  upon  the  plea  roll,  tres  Michaclis.     Upon  which  Mw  d,jMnga,znA 
Moiintagiie  moved  for  leave  to  amend  this  miftake  of  the  clerk ;  ''"•^'"-  ^^^  r.o 
becaufe  that  in  all  cafes  where  there  is  a  record,  by  which  one  may  can^be  gr^nt- 
amend,  and  the  amendment  does  not  alter  the  point  in  iffue,  and  eJ. 
there  was  fufficient  authority  for  the  trial  of  the  iffue,  and  the  matter 
of  the  amendment  is  but  the  miftake  of  the  clerk,  the  court  will 
give  the  party  grieved  leave  to  amend.     Now  in  this  cafe  the  award 
upon  the  roll  is  right,  and  the  iffue  is  the  fame,  and  the  judge  of 
nifi  prius  had  fufficient  authority  to  try  the  iffue  by  Wcfim.  2.  cap. 
30.  which  requires  only,  that  a  day  and  place  certain  be  appointed 
in  the  country.     And  alfo  it  is  a  plain  mifprifion  of  the  clerk  in 
writing  tres  trinitatis  for  tres  Michaelis  j    and  therefore  within  all 
the  rules  of  amendments.     See  Cro.  Car.  595.    Sloper  verf.  Child. 
Cro.  fa.   253.      Dier  260.      Hutton   81.   and  Tite -0.  Sir  Robert  q^^^^^^ 
Bernard^  Mich.  8  Will.  3.  B.  R.  where  in  ejedlment  again  ft  kwax 
defendants  they  all  pleaded  not  guilty,  and  iffue  was  joined ;    but 
in  tranfcribing    the  7iifi  prius    roll   two  of    the    defendants    were 
omitted,  and  fo  the  plea  and  iffue  which  was  brought  to  the  affffes, 
was  between  the  plaintiff  and  live  defendants  only  ;  and  yet  it  was 
amended.     Sir  Bartholomew  Shower  argued  to  the  fame  purpofc ; 
and  that  the  court  would  not  fearch  in  the  almanack,  but  take  it 
as   granted    that    the  twenty-feventh   of  ftcnc    preceded   the    trts 
T^rinitatis ;    or  they   would  permit  the    plaintiff  to  enter  his  vet- 
didt,  quod  poflea  die  et  loco  infra   contentis,  &c.     Mr.  Northey  ar- 
gued e  contra.     That  the  record  of  ?iifi  prius  has  been  frequently 
amended  by  the  plea  roll,  but  always  with  this  caution,  viz.  if  tl  e 
iudge  of  nifi  prius  had  fufHcient  authority  to  try  the  fame  caufc, 
'i  Co.  i6i.  b.  Blackamore's  cafe.     Therefore  the  roll  of  nifi  prii s 
may  be  amended  where  the  diftringas  is  right.     In  this  cafe  ly 
the  worils  of  the  difiringas  the  judge  of  nifi  prius  had  no  authoiicr 
to  try  the  caufc,    unlcfs  the  twenty-feventh  of  June  preceded  the 
tres  Trinitatis ;  for  at  the  tres  Trinitatis  the  fheriff  ought  to  have 
die  juvy  in   bank.     Alfo  there  is  no  day  upon   wiiich   the  jut'ge 
ought  to  make  return  of  his  pofiea,  the  day  of  return  being  paiir 

bcfcic 
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before  the  trial.    In  the  cafe  of  Tite  v.  Sir  Robert  Bernard,  the  biHiop 
of  Worcejler  and  others,  the  dijirmgas  was  right.     Holt  chief  juftice. 
Though  the  day  of  the  return  was  miftaken,  yet  if  the  caufe  was 
tried  upon  a  right  day  in  pais,  it  will  be  good.     But  here  the  day  of 
vifi prins  being  an  impofhble  day,  and  the  judges  authority  confined 
to  that,  a  trial  upon  another  day  will  be  without  authority,  and 
Pooley's  cafe,  therefore  can  never  be  amended.     I  remember  the  cafe  of  one  Pooley 
a  long  time  ago,  where  in  trover  and  converfion  the  day  of  72ifi  pritis 
was  die  hmae  in  menfem  Pafchae,  where  in  truth  the  dies  lunae  was 
one  day  after  menfem  Pafchae,  being  Sunday ;  and  for  that  reafon  af- 
ter a  trial  had,  and  verdidt,   it  was  fet  afide.     If  the  diftringas  or 
jurata  was  right,  the  niji  prius  roll  might  be  amended  ;  as  in  the 
cafe  of  'Tite  and  the  bi(hop  of  Worcejler,  there  the  dijlringas  and 
''  th.Q  jurata  were  between  the  plaintiff  and  all  feven  defendants.     As 

to  the  entry  of  it,  we  cannot  make  it  agreeable  to  the  return  ;  for 
the  entry  upon  the  roll,  as  to  the  tranfadtions  of  the  trial,  ought  to 
be  a  warrant  for  the  nifi  prius  roll.     The  trial  was  fet  afide. 

The  churchwardens  of  St.  Anne's  Weftminfter. 


church. 


Repairs  of  a  T"  TPON  a  motion  for  a  prohibition,  to  ftay  a  fuit  againft  f.  S. 
V*Jl.  for  not  paying  a  tax  impofed  by  the  church-wardens  and 
other  parifliioners,  for  building  the  church  of  St.  A?7?ie's  in  Wejl- 
mififier ;  per  Holt  chief  juftice,  a  fuit  may  be  in  the  fpiritual  court 
for  non-payment  of  a  tax  afTeffed  for  repairs  of  a  church,  but  not  for 
building  a  church. 


Hil. 
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Sir  John  Holt  Chief  Juflice. 
Sir  John  Turton  7  =v.^ •  ,. 
Sir  Henry  Gould  H"-'^'^^''- 


The  inhabitants  of  the  parifli  of  Kingfton  Bowley  againjl 

thofe  of  Beddingham  in  SufTex.  s  c  2  Saik 

486,  492, 
A  A  poor  man  was  fent  by  order  of  two  juftices  of  peace  from'^*- 5^''v 
%yL*  the  parifli    of  St.   Morris  to  Kingfton.     Kingfion  appealed ,  Salk.  1 1,* 
from  the  faid  order  to  the  quarter  felfions,  and  it  was  quafhed,  '3.  ^o>  25-, 
whereby  A.  was  fent  back  to  St.  Morris.     Afterwards  A.  cameLtt*ca^*"^ 
into  the  parifh  of  Beddingham,    which  obtained   an  order  to  fendfeft.'z. 
him  X.0  Kingfion.     And  a  motion  was  made  to  quafli  this  order,  No  pari(h 
foralinuch  as  Kingfion  had  appealed  from  the  order  of  St.  Morris,  b *oi^'e)'or'* 
and  thereupon  it  was  adjudged,  that  A.  was  not  fettled  at  Kingfion ;  the  joftices 
and  no  par'.ih  can  fend  A.  to  Kingfion,  being  upon  the  faid  appeal '"'<l*  "P°". 
totally  di charged.     Curia  contra.     The  parifh  oi  Beddingham  was?^^"'7ty' 
not  party  to  the  faid   appeal,  and  therefore  fhall  not  be  concluded  to  it. 
by  it.     Contra,  of  the  parifli  of  5/.  M?rm.     Another  exception  was  No  need  that 
taken,  that  it  is  not  adjudged,  that  A.  was  likely  to  become  charge- ''i^^^.'^e  .2" 
able  to  the  parifli ;  but  it  is  only  faid,  that  the  juftices  were  informed  ^n^an  order" 
fo  by  the  overfeers.     Sed  non  allocatur :    Becaufe  there  is  no  need  of  that  a  man  it 
any  fuch  adjudication.     And  the  order  was  confirmed.  '''^^'y  ^°  ^^' 

■*  •'  come  charge- 

able. 

Rex  verf.  Paris  Slaughter.  g  ^  ^^^^^^ 

61 1.  610. 
R.  Broderick  made  a  motion,    to  quafli  an  indidment  found P-  [•  ^'3- 


M 


againft  the  defendant  upon  5  Eliz.  cap.  4.  for  exercifing  the  j,'Jj'fi 


ment 


trade  of  a  felt-maker,  not  having  ferved  his  apprenticeflilp  for  feven  for  exercifing 

6  P  years, ''^^y^","^ 

^  a  felt- maker. 


5^4 


Hii.  Term  1 1  Will.  3. 


Wool- com- 
ber. 

Pippin- 
nionger. 


years,  ciccording  to    the  ftatute.     And  his  excepticn  was,  that  this 
trade  was  not  a  trade  within  the  intent  of  the  acSl,  becaufe  it  was 
not  a  trade  ufed  at  the  time  of  the  making  of  the  adt.     And  he  cited 
many  cafes,  where  judgment  had  been  arrefted  or  reverfed,  becaufe 
the  trade  mentioned  was  not  within  the  adl ;  which  proves,  that 
the  court  will  take  notice  which  trades  are  within,  and  which  not. 
As  Cro.  Car.  499.  adjudged,  that  the  trade  of  a  hemp-drefler  was 
not  within  the  adt,  becaufe  it  did  not  require  fkill.    Peifch.  4  Jac.  2. 
adjudged,  that  a  wool-comber  was  not  within  the  ad.     2  Buljlr, 
186.   that  an  upholfterer  is  not  within  the   aft.     And  fince  the 
Revolution,  it  was  adjudged  in  a  cafe,  that  a  pippin-monger  is  not 
a  trade  within  the  ad;.     But  per  Holt  chief  juftice,   the  averment 
in  the  indiftment,  that  this  was  a  trade  at  the  time  of  the  flatute, 
is  fufficient  to  fupport  the  indictment;    fo  that  the  King's  Bench 
will  not  quafli  it :    For  whether  it  was  a  trade  then  or  not,  is  mat- 
ter of  fadl,    and  proper  to  be  tried  by  a  jury.      And  the  King's 
Bench  cannot  take  notice,  whether  it  was  a  trade  within  the  fta- 
tute  or  not ;    for  there  are  feveral  trades  within  the  general  words 
of  the  flatute,  befides  thofe  there  mentioned.     And  as  to  the  cafe 
of  the  pippin-monger,  that  was  never  determined  finally.     And  he 
faid,  that  he  difapproved  the  cafe  in  2  Buljlr.  186,  of  the  upholfterer. 
See  I  Sid.  ^bj.  that  an  upholfterer  is  within  the  faid  ftatute.     And 
the  motion  was  denied. 


S.  C.   2  Salk. 

643. 

Carth.  507. 
No  new  trial 

fliall  be  grant 


Argent  ve?f.  Sir  Marmaduke  Darrell. 

THE  plaintiff  obtained  a  verdid:  in  ejedment  upon  a  long 
trial  at  bar.  And  now  a  motion  was  made  on  behalf  of 
the  defendant,  to  have  a  new  trial  granted,  becaufe  the  verdid 
was  exprefs  againft  evidence.  And  of  that  opinion  was  the  whole 
ed  after  a  trial  ^Qyj.j_  But  neverthclcfs,  after  long  debate,  the  court  denied  to 
!t  b"'the°'e°r-  grant  a  new  trial,  becaufe  the  verdid  was  given  upon  a  trial  at 
dia  againft  bar,  which  is  looked  upon  as  very  folemn.  Then  Mr.  Northey 
evidence.  moved,  that  the  entry  of  the  judgment  fhould  be  ftayed  until  the 
z'vem.'  4^'  defendant  might  bring  a  new  ejedment,  by  reafon  of  the  ftock 
Chanc.  Prec.    which  was  upon  and  in  the  land.     But  that  was  denied  alfo. 

12  Mod.  93,  12S.  2  Jon.  224,  22;.  Smith  and  Dormer  -v.  Packhurtt,  Hil.  12  Geo.  z.  7  Mod.  37, 
Soames  ««</ Barnardifton.  Queen  1;.  Warden  of  the  Fleet,  Sty.  462,466.  /"o/?.  1358,  1360.  2  Wms. 
563.     Wms.  213. 


Caee 
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Cage  verf.  Adon. 
Intr.  HJl.  9  /F///.  3.     B.  R.     Rot.  293. 

THE  plaintiff  brought  an  adion  of  debt  for  rent  againfl  the  s.  C.  t  Salk. 
defendant  as  adminiflratix  to  her  hufband,  and  he  declared  ^,3  5- 
upon  a  demife  made  to  the  inteftate  rendering  rent,  and  for  rent  ^-I'l^  E^t'r"' 
arrear  in  the  life  of  the  inteftate  this  adlion  was  brought,  &c.     The  214. 
defendant  pleads,  that  the  inteftate  in  his  life-time,  in  confidera- ^- •"'• '  ^  ^°''- 
tion  of  a  marriage  to  be  folemnized  between  the  faid  inteftate  and  a  fe'niefole 
the  defendant,  became  bound  to  the  defendant  in  a  bond  of  2000  /,  takes  a  bond 
fohendis  to  the  defendant  cum  ad  inde  requifitus  effct,  upon  condi-  °^^^  ™^"  . 
tion,  that  It  the  defendant  (hould  lurvive  the  inteftate,  if  then  the  tends  to  mar- 
intcftate  fhould  leave  to  the  defendant  1000/.  or  if  his  heirs,  exe- ry,  and  after - 
cutors  or  adminiftrators  fliould  pay  to  the  defendant  1000/,  within,  '^^^^  m&tun 
&c.  after  the  death  of  the  inteftate,  that  then  the  bond  fhould  be 
void ;  and  then  the  defendant  avers,  that  the  marriage  afterwards 
took  effedl;    llie  avers  alfo  the  death  of  the  inteftate,  and  that  he 
had  not  left  her  1000/.  nor  had  his  heirs  paid  it  to  her;  and  then 
file  Ihews,    that  ftie  herfelf  took  out  letters  of  adminiftration   of 
the  goods,  &c.    of   die   inteftate,    and  that  ajfets  to  the  value  of 
250/.  came  to  her  hands,  which  flie  retains  in  part  of  facisfadion 
of  the  money  due  by  this  bond  ;  and  that  ("he  hath  not  ajfcts  ultra, 
&c.     The  plaintiff  demurs.     This  cafe  was  argued  feveral  times  at 
the  bar  by  Mr.  Conyers  and  Mr.  ferjeant  Levinz  for  the  plaintiff, 
and  by  Mr.  QathcvD  and  Mr.  Northey  for  the  defendant.      And 
now  the  judges  pronounced   their  opinions  in  folemn  arguments. 
And  two  queftions  were  made  in  this  cafe.      i.  If  debt  for  rent  was 
not  of  a  higher  nature  than  debt  due  upon  bond;    for  if  it  were, 
then  this  plea  could  not  be  good ;  becaufc  the  adminiftratix  can- 
not retain  the  i7j/?ts  for  the  debt  due  by  the  bond,  when  there  is  a 
debt  of  a  higher  nature,  t-iz.  a  debt  for  rent  owing  by  the  inteftate. 
2.  Admitting  that  this  retainer  is  well  pleadable  in  bar  in  refpedl 
of  the  nature  of  the  debts ;  yet  whether  there  is  here  any  debt  due 
to  the  defendant  upon  this  bond,  in  regard  that  there  was  an  ex- 
tin2;uifliment  of  it  upon  the  intermarriage,  or  not?    And  as  to  the 
firft  point,  the  whole  C9uri  was  of  opinion,    that  a  debt  due  by  Debt  for  rent, 
bond,  and  a  debt  due  for  rent,  were  of  an  equal  nature,  and  con- ^^^j"P°|'^  ^^ 
fcquently  that  this  plea  in  that    refpcdt    was  well  enough.      Butgq„a]'nj(ure. 
Turton   and  Gould  juftices  did  not  give  their    reafons,    why  they 
were  of  that  opinion,   becaufe  they  thought  it  a  clear  point;    fave 
that  Gculd  juftice  faid,  that  he  knew  it  twice  adjudged  fo  in  the 
Common  Pleas.     But  Hclt  chief  juftice  anfvvered  to  the  objeiff  ion 
made  by  the  council  at  the  bar  {liz.  that  debt  for  rent  founds  in 

tilC 
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the  realty,  and  therefore  is  of  a  higher  nature  than  debt  due  upon 
bond,  and  for  fupport  of  this  aflertion  2  Ventr.  iS^.  Newport  v. 
Godfrey  was  cited)  that  rent  due  upon  a  parol  demife  is  a  debt 
equal  to  a  debt  due  upon  bond,  and  that  an  executor  or  admini- 
ftrator  may  plead  a  retainer  for  fuch  rent  in  bar  of  an  adion  upon 
a  bond,  6?c.  et  fc  "vice  verfa ;  and  that  the  cafe  in  2  Fent.  i  ;^'4. 
does  not  impugn  this  opinion,  for  there  the  defendant  executor 
pleaded  feveral  bonds  due  from  the  teftator,  in  bar  of  an  adtion 
for  rent  upon  a  parol  demife  (for  it  muft  be  intended  to  be  by 
parol,  it  not  being  expreffed  to  be  by  deed)  and  that  he  retained 
towards  fatisfadlion,  &c.  and  the  plea  was  over-ruled.  But  that 
proves  only,  that  they  are  in  equal  degree ;  for  in  the  faid  cafe,  it 
Payment  of  a  could  not  be  pleaded  by  the  executor,  unlefs  he  had  paid  them  be- 
debt  of  equal  f^j-g  fj^g  adion  brought,  or  that  judgment  was  obtained  againft  him 
fo?e'^aaion  "pon  them  j  and  therefore  for  that  reafon  the  plea  was  ill.  But 
brought,  by  he  might  have  pleaded  a  judgment  againft  himfelf  upon  them,  or 
an  executor,  p^ynient,  in  bar  of  the  faid  adion ;  but  that  does  not  prove  any 
fuperiority,  but  only  that  a  fpecialty  is  equal  to  a  debt  in  the 
realty.  And  though  in  this  cafe  the  debt  arifes,  as  well  in  the 
realty,  as  by  his  fpecialty ;  yet  that  will  not  make  any  alteration, 
being  a  difference  only  in  number,  and  not  in  quality.  And  there- 
fore he  was  of  opinion,  notwithftanding  this  objedion,  that  the 
plea  was  well  enough.  But  as  to  the  fecond  point  the  court  was 
divided,  viz.  Tiirton  and  Gould  juftices  were  of  opinion,  that  this 
debt  was  not  extinguiflied  by  the  intermarriage,  and  therefore  that 
the  plea  was  good,  and  judgment  ought  to  be  for  the  defendant. 
But  Holt  chief  juftice  held,  that  this  debt  was  extinguiflied,  and 
therefore  that  judgment  ought  to  be  given  for  the  plaintiff.  And 
Gould  juftice  argued  for  the  defendant  in  this  manner  following. 
1.  He  faid,  he  agreed,  that  the  wife  before  the  marriage  might 
have  releafed  this  bond  by  a  releafe  of  all  adions,  becaufe  flie  had 
the  right  of  adion  in  her.  2.  That  by  the  intermarriage  all  con- 
trads  for  debts  due  in  praejenti,  or  in  futuro,  or  upon  contin- 
Extinguidv  gency,  which  may  become  due  during  the  coverture,  are  extind. 
ment  by  inter-  j  _  gecdufe  the  hufband  and  wife  make  but  one  perfon  in  law.  2.  Ee- 
""arriag  .  cmjfe  the  adion  is  fufpended.  11  Hen.  7.  4.  b.  Co.  Li.  164.  b. 
8  Co.  136.  a.  Dier  140.  Cro.  Car.  373.  3.  That  if  there  was 
an  exprefs  agreement,  that  they  fliould  not  be  releafed  by  the  in- 
termarriage ;  it  would  be  void,  becaufe  it  would  be  inconfiftcnt 
with  the  ftate  of  matrimony,  the  hufband  and  wife  being  but  on,e 
perfon  in  law,  and  fo  there  is  not  debtor  and  debtee,  and  therefore 
the  debt  is  extind  in  fuch  cafe  notwithftanding;  fuch  covenant, 
4.  He  faid,  that  he  was  at  the  beginning,  when  the  cafe  was  firft 
argued  at  the  bar,  of  opinion,  that  this  bond  was  extind  by  the 
intermarriage.  But  now  after  mature  confideration  he  was  of 
opinion,  that  it  might  fubfift  by  the  rules  of  law ;  for  the  law  does 
3  not 
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not  love,  that  rights  (hould  be  deftroyed,  but  on  the  contrary  for 
the  fupporting  of  them   invents  notions  and  fiftions,   as  abeyance, 
^c,     Litt.fe5i.  646.     Co.  Li.  342.     Now  in  this  cafe  the  exprefs 
agreement  of  the  parties  created  a  right,  and  fuch  a  right  as  is  not 
inconfiftent  with  the  rules  of  marriage,  fince  the  bond  here  ought 
not  to  have  any  effedl  till  after  the  death  of  the  hufband  ;    and 
therefore  the  law  will  not  work  a  releafe,  efpecially  fince  there  are 
two  rules  of  law,  which  would  be  broken  by  the  deflrudion  of 
this  agreement.      i   Modm  ct   convmtio   vincunt  legem.       2.  That 
the  law  will  not  work  a  wrong.     But  fince  a  fufpenfion  of  rights 
in  perfonal  duties  does  not  always  work  an  extinguifhment,  as  ap- 
pears by  the  cafes  hereafter  put,  he  was  of  opinion,  that  this  bond 
was  fufpended  only  during  the  coverture.     As  8  Co.  136.  a.     Co. 
Li.  264.  b.  the  wife  executrix  of  the  debtee  takes  the  debtor  in 
marriage;  the  debt  is  not  releafed,  but  the  right  is  fufpended  pro 
tempore.     And  fo  here,  the  law  preferves   it  from  extinguirtiment, 
by  interpofing,  and  taking  it  into  its  cuftody,  for  the  making  of 
the  agreement  of  the  parties  effedlual.     If  the  obligee  make  the 
obligor  executor,  becaufe  it  is  his  own  adl,  it  is  a  releafe  of  the 
debt;  but  otherwife  if  adminiftration  was  committed.     8  Co.  136, 
Needham'i  cafe.     Cro.  Car.  373.  Dorchejkr  v.  Webb.     Befides,  that 
26  Hen.  8.  j.  b.  proves,  that  the  law  does  not  abfolutely  work  an 
extinguirtiment ;  for  it  is  held  there,  that  if  there  be  a  divorce,  the 
wife  Ihall  have  her  goods  again  ;    and  Fitzherbert  and  Norwich  put 
the  cafe  of  a  bond  by  the  hufband  to  the  wife  before  the  cover- 
ture, and  faid,  that  though  it  was  in  fufpenfe  during  the  cover- 
ture ;  yet  after  the  divorce  the  wife  might  fue  him  upon  it.     So 
here  he  agreed,  that  this  debt  was  qualified   and  remedilcfs  during 
the  coverture.     And  (by  him)  there  is  no  folid  difference  between 
the  cafes  oi  Clark  v.  'Thoinpfoti,  Cro.  Jac.  §jl.  and  Swith  v,  Staf- 
ford, Hob.  216,     Hiitt.    17.     Noy  26.     Hetl.    12.   of   a    promife 
made  by  the  huftand  to  the  wife  before  the  coverture,  to  leave  her 
100/.  at  his  death,  and  this  cafe  of  a  bond;    for  as  Hobart  there 
obfcrves,  it  is  a  promife  prefently  though  futurely  to  be  performed, 
and  has  a  prcfent  lien.     And  therefore  as  the  promife  was  held  to 
be  in  fufpenfe,  fo  here  the  debt  is  fufpended  during  the  coverture, 
for  preferving  an  honeft  agreement,  which  otherwife  would  be  de- 
ftroyed.    For  the  difference  taken  in  Noy,    and  there  i;;id  to  be 
aoreed  by  the  court,  viz.  that  it  would  be  otherwife  in  cafe  of  a 
bond,  no  fuch  matter  is  reported  in  Hobart  or  Hutton  ;  and  there- 
fore he  could  not  fay,  how  far   the   laid  point  of  the  bond  was 
under  their  confideration.     It  is  faid  in  Hutton,  that  the  law  will 
not  work  a  releafe  contrary  to  the  intent  of  the  parties ;   becaufe 
the  marriage,  which  is  the  caufe,  will  not  deftroy  that  which  itfelf 
creates;    which  is  the   fame  in  the  cafe  of  the  bond.      And   in 
Littlet.  Rep.  32.  the  fame  with  Hetl.  12.  the  promife  is  faid  to  be 
fufpended  by  the  marriage  ;  which  he  faid  is  done  here  in  the  cafe 
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of  the  bond.  And  Hobart  does  not  feem,  to  make  any  difference 
between  a  promife  and  a  bond ;  and  he  could  not  believe,  that 
there  is  any;  and  therefore  he  was  of  opinion,  that  the  plea  was 
good,  and  that  judgment  ought  to  be  given  for  the  defendant. 

Turton  juftice  argued  much  to  the  fame  purpofe.  And  he 
agreed,  that  if  this  bond  had  been  given  for  a  precedent  debt ;  it 
had  been  deftroyed  by  the  marriage,  which  had  been  a  releafe  in 
law.  But  a  releafe  in  law  will  never  deftroy  the  provifion  that 
was  intended  for  the  wife  by  the  exprefs  agreement  of  the  parties. 
But  fuch  releafes  fliall  be  taken  ftridtly.  And  Hiitt.  17,  18,  Ploizd. 
184.  Hutt.  94.  Hob.  10.  Moor  855.  were  cited  by  him  to 
prove  it.  And  he  faid,  that  this  debt  being  in  contingency  during 
the  coverture,  could  not  be  releafed;  for  the  bond  and  condition 
make  but  one  deed  j  and  upon  oyer  of  the  condition  it  appears, 
that  if  the  wife  did  not  furvive  the  hulband,  nothing  would  be 
due  to  her ;  and  therefore  being  a  contingency,  and  only  a  bare 
poflibility,  could  not  be  rekafed.  As  5  Co.  70.  b.  Hoe's  cafe.  A 
man  cannot  releafe  to  the  bail  in  the  King's  Bench  before  judgment 
againft  the  principal.  And  therefore  if  it  could  not  be  releafed  by 
a  releafe  in  fa<5t,  no  more  could  it  be  releafed  by  a  releafe  in  law. 
And  a  bond  cannot  be  fued  until  the  condition  is  broken,  which 
in  this  cafe  could  not  be  during  the  coverture ;  and  therefore  this 
debt  is  qualified.  Then  he  cited  the  aforefaid  cafes  cited  by  Gould 
juftice  concerning  the  promifes,  and  alfo  2  Sid.  58.  the  roll  of 
which  he  had  feen,  and  which  is  entred  Mich.  1657.  Rot.  629. 
fup.  banc,  Hoblin  v.  Lupart,  where  the  cafe  was  thus ;  debt  was 
brought  upon  a  bond  by  Hoblin  a  ftranger  againft  Lupart,  of  which 
the  condition  was,  that  Lupart  ftiould  perform  covenants  in  cer- 
tain marriage  articles,  in  which  Lupart  covenanted  with  his  wife 
before  marriage,  to  leave  to  her,  &c.  if  ftie  ftiould  furvive  him; 
and  if  he  ftiould  furvive  her,  that  he  fliould  pay  to  the  executors 
of  his  wife  400/.  Lupart  pleaded  there,  covenants  performed; 
Hoblin  replied,  and  afiigned  a  breach,  that  he  had  not  paid  the 
400/.  &c.  and  judgment  was  entred  for  the  plaintiff",  as  appears 
upon  the  record.  And  this  cafe  he  urged  as  ftrong  in  point,  to- 
gether with  the  arguments  and  reafons  therein  ufed  in  2  Sid.  58. 
And  as  to  the  objecftion,  that  this  was  debitum  in  pracfenti,  &c. 
He  anfwered,  that  that  was  rather  found  than  fubftance.  And 
he  cited  Litt.  Rep.  87.  that  by  a  releafe  of  all  demands  a  bond 
with  condition  to  perform  covenants  Hiall  not  be  releafed,  before 
the  covenants  are  broken  ;  and  yet  it  is  debitum  in  praefenti  as 
much  there  as  in  this  cafe.  But  a  releafe  of  the  covenants  would 
difcharge  the  bond.  Dier  ^j.  And  he  cited  the  words  oiHenden 
in  Littleton'?,  Reports,  that  it  is  not  chofe  in  action,  but  the  poflibi- 
lity of  a  chofe  in  aSlion.  And  he  relied  upon  the  cafe  oi  Hancock 
3  1).  Field 
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V.  Field  there  cited,  as  a  cafe  in  point.  [But  ktCro.  Jac.  170. 
2  Roll.  Abr.  407,  that  the  lliid  cafe  was  an  adlion  of  covenant,  and 
not  debt  upon  a  bond  with  condition  to  perform  covenants,  as  it  is 
there  cited.]  And  therefore  he  agreed  with  Gould  juftice,  that 
judgment  ought  to  be  given  for  the  defendant 

Holt  chief  juftice  argued  e  contra  for  the  plaintifF,  -ciz.  that  the 
:bond  was  extinguilhed  by  the  intermarriage.  And  the  foundation 
.of  his  opinion  was,  becaufe  it  is  an  immediate  debt  due  from  the 
fealing  of  the  bond.  Litt.  feSi.  512.  and  the  reafon  which  Coke  in 
his  comment  upon  Littleton  292.  b.  gives,  why  a  releafe  of  all 
adions  before  the  day  of  payment  will  difcharge  it,  though  no 
adtion  can  be  maintained  upon  it  until  after  the  day  of  payment,  is, 
becaufe  it  is  a  chofe  in  adlion.  And  then  if  it  is  a  prefent  debt, 
the  queftion  will  be,  whether  the  condition  will  make  any  altera- 
tion. The  nature  of  the  condition  therefore  ought  to  be  confi- The  effeft  of 
dered ;  and  the  condition  here  is  a  fubfequent  condition,  and  there-  '•'*  condition 
fore  cannot  diminish,  alter,  or  qualify  the  debt ;  but  the  debt  will  °  '  ^  "  ' 
have  the  fame  exiftence  that  it  had  before.  And  in  its  nature  it 
cannot  be  a  fubfequent  condition,  unlefs  there  be  precedent  debt, 
to  which  it  was  annexed.  And  the  difference  is  put  in  5  Co.  70.  b. 
Hoe'%  cafe,  as  to  the  matter  of  the  releafe,  between  a  duty  certain 
with  a  condition  fubfequent,  and  a  duty  uncertain  to  be  reduced 
to  a  certainty  upon  a  condition  precedent;  the  firft  is  releafable 
before  the  day,  the  fecond  not.  And  to  fay  here,  that  this  is 
not  a  prefent  debt,  is  exprefly  contrary  to  the  words  of  the 
bond,  viz.  that  the  obligor  binds  himfelf  in  200/.  to  be  paid 
when  he  fhould  be  required.  The  condition  goes  in  defeafance, 
but  does  not  fufpend  the  debt,  for  that  would  make  the  condition 
repugnant.  And  if  the  breach  of  the  condition  were  to  raife  the 
debt,  it  ought  always  to  be  ftiewn  in  the  declaration,  which  is 
againft  conftant  experience ;  and  yet  it  ought  ncceffarily  to  have 
been  fliewn,  if  it  raifed  the  debt,  as  they  always  do  in  cafe  of  a 
condition  precedent.  And  as  to  the  objedlion,  that  the  defendant 
might  have  o;rr  of  the  condition,  and  then  it  becomes  part  of  the 
declaration.  He  anfwered,  that  that  did  not  compel  the  plaintiff", 
to  fliew  a  breach  of  the  condition  ;  which  neverthelefs  ought  to  be 
done,  if  the  breach  of  the  condition  was  neceffary  to  raife  the 
debt.  But  the  reafon  why  there  is  oyer  of  the  condition  is,  becaufe 
it  is  part  of  the  fame  deed  ;  but  that  does  not  drive  the  plaintiff  to 
alter  his  declaration.  If  the  defendant  lays  nothing,  or  demurs; 
the  court  muft  give  judgment  upon  the  bond,  without  having 
any  regard  to  the  condition :  but  if  it  appears  upon  the  whole 
matter,  that  the  condition  is  not  broken,  the  court  cannot  give 
judgment  for  the  plaintiff.  Tlien  fincc  it  is  an  immediate  debt, 
by  the  intermarriage  it  is  difcharged.  i.  Becaufe  the  hufband  can- 
not 
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not  be  indebted  to  his  wife,  for  they  are  but  one  perfon  in  law. 
2.  The  hufband  might  pay  the  money  due  upon  the  bond,  with- 
out having  refpedt  to  the  condition,  and  that  would  difcharge  the 
bond.      1 1  Hen.  4.  43.  which  fince  he  cannot  do  to  his  wife,  fuch 
payment  being  impertinent,  as  if  the  right-hand  fliould  pay  to  the 
left;    for  this  reafon  it  is  releafed.     3.  The   intermarriage  is   an 
adual   payment,    becaufe    the  huftand  is  intituled  to   receive   the 
money.     And  when  the  perfon  who  ought  to  pay  the  money,  is 
the  fame  with  the  perfon  who  ought  to  receive  it ;  it  is  in  law  a 
payment.     Suppofe  a  flranger,  who  was  bound  to  the  wife  dum 
foby  would  pay  the  money ;    he  ought  to  pay  it  to  the  hufband : 
then  if  the  husband  be  debtor  to  the  wile  dum  fola,   and   would 
pay,  &c.  after  marriage  he  muft  pay  himfelf.     If  a  ftranger  had 
been  bound  to  the  v/ife  in  a  bond  with  the  fame  condition  as  here, 
a  releafe  by  the  husband  would  have  difcharged  the  bond.     Co. 
Li.  264.  b.     Plowd.   184.   JVoodward  v.  Darcy.     The  law  books 
do  not  make  any  diftindion  between  bonds,  in  which  there  is  a 
precedent  duty,  and  others ;    et  tibi  lex  non  dijlinguit,  ncc  judices 
diftmgicere  debent.      And   therefore  he    held,    that  the  bond    was 
difcharged.     If  this  had  been   a  iingle  bill,    ftatute,    or  recogni- 
fance,  with  a  defeafance  of  the  fame  purport  as  the  condition  of 
this   bond  (he  faid)  that  without  doubt  the   intermarriage  would 
have  releafed  them  :  yet  the  ftatute,  &c.  would  have  been  as  much 
qualified  by  the  defeafance,   as  the  bond  here  by  the  condition ; 
and   the  agreement  of   the  parties    had  been  the    fame  in    both. 
The  only  difference  is,  that  in   the  cafe  of  the  bond  the  defea- 
fance is  contained  in  the  fame  deed,  and  therefore  the  deed  being 
in  court  one  may  have  oyer  of  the  condition ;    in  the  other  cafe 
the  defeafance  is  in  the  hands  of  the  defendant,  being  in  another 
deed,  and  therefore  there  cannot  be  oyer  of  it ;    but  yet  in  both 
cafes  the  defendant  ought  to  plead   the  condition  or  defeafiincej 
and  therefore  in  both  cafes  the  law  is  the  fame. 

Objedion,  If  the  executor  of  the  obligee  marries  the  obligor, 
the  debt  is  not  extinguiflied. 

Anfwer.  That  depends  upon  different  reafons.  For  1.  The 
difference  of  the  rights  there  preferves  the  debt  from  extinguifli- 
ment.  As  where  a  man  has  a  term  as  executor,  and  purchafes  the 
inheritance,  the  term  is  not  extinguifhed.  Co.  Li.  264.  b.  338.  b. 
2.  If  that  fliould  be  an  extinguishment,  it  would  be  a  wrong  to 
creditors,  and  amount  to  a  dcvajlavit,  which  an  ad  in  law  will 
not  do.  8  Co.  136.  a.  And  things  fhall  be  ex'tinguifhed  between 
the  parties,  which  yet  fliall  remain,  and  have  exiftence,  as  to 
flrangers.  As  if  a  tenant  for  life  grants  a  rent-charge,  and  then 
furrenders  to  the  reverfioner  3  or  if  a  man,  who  has  a  rent  in  fee, 

ac- 
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acknowledges  a  ftatute,  and  then  releafes  to  the  terretenant ;   the 

eftate  for  life  in  the  one  cafe  will  continue  as  to  the  grantee  of 

the  rent,  and  the  rent  in  the  other  cafe  as  to  the  conufee.     But  ifAwomanexe- 

the  huihand  pays  debts  of  the  teftator  with  his  own  money,  amount- ^"1"^°'^"'^ 

,       S^  -^  .         ,  .   1     «  1  1  1  n  1  -ii  debtee  marries 

ing  to  the  funi  in  which  he  was  bound  to  the  teftator  j  that  will  the  debtor,  he 
amount  to  a  releafe  of  the  debt,  becaufe  it  is  an  honed  payment,  and  pays  debts  of 

r  the  teftator  to 

prevention  of  a  wrong.  j^^  ^^^ 

Objedlion.  The  intermarriage  will  not  deflroy  that  which  itfelf 
fupports. 

Anfwer.  That  the  bond  is  not  fupported  by  the  marriage,  Imt 
by  Its  own  efficacy.  The  bond  was  made  in  confideration  of  an 
intended  marriage,  but  it  had  its  full  force  and  efFe<fl  inftantly 
upon  the  fealing  and  delivery. 


Objedion.     That  the  law  will  not  do  wrong. 

Anfwer.  That  this  was  the  ad:  of  the  wife  herfelf,  and  there- 
fore fhe  is  not  injured.  And  this  is  no  more,  than  that  flie  did  not 
well  underftand  what  ftie  was  going  to  do,  and  there  is  no  third 
perfon  in  the  cafe. 

Gbjedion.     26  Hen.  8.  7.  b.  That  a  wife  after  a  divorce  fhall  Relation: 
have  her  goods  again,  and  the  bond  would  revive. 

Anfwer.  He  agreed  the  faid  cafe  j  becaufe  the  divorce,  being  a 
vinado  matrimonii  by  reafon  of  fome  prior  impediment,  as  prc- 
contrad,  &c.  makes  them  never  hufband  and  wife  ab  initio:  But 
if  the  husband  had  made  a  feoffment  in  fee  of  the  lands  of  his 
wife,  and  then  the  divorce  had  been ;  that  would  have  been  a  dif- 
continuance  as  well  as  if  the  husband  had  died ;  becaufe  there  the 
intereft  of  a  third  perfon  would  have  been  concerned  :  but  between 
the  parties  themfelves  it  will  have  relation  to  deftroy  the  hu(band's 
title  to  the  goods.  And  it  proves  no  more  than  the  common  rule, 
viz.  that  relation  will  make  a  nullity  between  the  parties  them- 
felves, but  not  among  ftrangers. 

And  as  to  the  objedion  made  by  Mr.  Juftlce  Turton,  that  there 
is  nothing  here  to  be  releafed,  becaufe  it  is  but  a  contingency,  and 
a  bare  po;fibility.  He  anfwered,  that  that  avails  nothing,  becaufe 
a  releafe  of  the  condition  will  not  releafe  the  bond,  but  they  muft 
releafe  the  bond  itfelf. 

He  agreed  alfo  the  cafes  of  Smith  v.  Stafford  and  Clark  i-.  Tbomp-  JJ^''-,J^7- 
foil,  that  the  intermarriage  would  not  extinguifh  fuch  a  prom'^'e,  qo^  Ja.'5-i 

6  R  though 
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though  Hobart  is  of  a  contrary  opinion.  But  there  is  a  difference 
between  the  faid  cafes  and  this  prefent  cafe,  becaufe  the  proinife 
muft  raifc  a  future  duty  upon  a  contingency ;  fo  that  there  is  no- 
thing due  there,  nor  ever  was,  and  it  is  a  queflion  whether  there 
ever  will  be.  In  an  adtion  upon  the  proniife  all  the  fpecial  matter 
niuft  be  fliewn  in  the  declaration,  but  otherwife  in  the  cafe  of  a 
bond.  Pleading,  though  it  does  not  make  the  law,  yet  is  good 
evidence  of  the  law,  becaufe  it  is  made  conformable  to  it.  If  there- 
fore in  the  one  cafe  there  is  no  need  to  fhevv  a  breach,  and  in  the 
other  one  muft  fl::ew  it  j  that  proves,  that  in  the  cafe  of  the  bond 
the  duty  arifcs  immediately,  and  is  defeafanced  by  the  condition ; 
but  in  the  other  cafe,  it  arifes  upon  the  performance  of  the  condi- 
tion, vvliich  ought  to  precede  it ;  and  confcquently  the  cafes  are  as 
different  as  a  condition  precedent  and  fubfequent. 

He  faid  alfo,  that  there  is  no  difference  between  the  cafe  of  Lii- 
part  V.  Hoblyji,  which  is  covenant,  2   Sid.   58.  and  the  cafe  of  a 
"  promifc.     For  in  covenant  one  mufl  fhew  the  fpecial  matter,  and 

;i:i';gn  a  breach,  as  one  ought  in  that  of  a  promife.  And  a  releafe 
of  all  demands  will  not  difcharge  the  covenant,  before  it  be  bro- 
ken ;  as  it  will  not  difcharge  the  promife  before  the  time  of  per- 
formance ;  but  it  will  difcharge  a  bond  before  the  condition  bro- 
ken :  but  the  lien  of  the  bond,  if  it  was  upon  condition  precedent, 
would  be  of  the  fame  nature.  If  a  flranger  promifed  to  a  woman, 
that  in  confideration  that  fhe  would  marry  fuch  a  man,  he  would 
pay  her  lb  much  if  flie  furvive  her  hufband  j  the  hufband  could  not 
have  releafed  this  promife,  becaufe  nothing  could  become  due  du- 
ring the  coverture;  but  when  the  wife  has  a  duty,  which  may  be- 
come due  during  the  coverture,  the  hufband  may  difcharge  that, 
according  to  Lavipet\  cafe,     lo  Co,  46. 

The  reafon  given  in  2  Cro.  571.  Chrk  x\  'Tkompfon,  why  the 
marriage  of  the  promiffor  with  the  promiffce  is  no  difcharge  of  the 
promife,  viz.  becaufe  the  hufband  could  not  releafe  it,  ought  to 
be  underftood  of  a  promife  made  by  a  firanger;  and.thofe  words 
ought  to  be  added,  as  appears  by  the  reafon  of  it;  but  in  cafe  of 
fuch  a  bond  the  hufband  might  releafe  it.  In  Telnj.  156.  Belcher 
1).  Hudfofi,  it  is  infinuated,  as  if  the  husband  might  have  releafed 
fuch  a  promife  made  by  a  third  perfon ;  but  the  book  there  is  non- 
fenfe ;  and  in  the  fame  cafe,  Cro.  Ja.  222.  the  only  queftion  is 
there,  whether  it  be  releafed  by  a  releafe  of  all  demands,  and  no 
confideration  had  of  the  cafe  upon  the  point  of  the  marriage. 

Noy,  in  his  report  of  the  cafe  of  Smith  and  Stafford,  reports  that 
it  was  faid  by  Warbiirton,  that  it  would  be  otherwife  in  the  cafe  of 
a  bond,  and  that  the  whole  court  agreed  it  j  and  neverthelefs  they 

refolved 
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refolved  otherwife  in  the  cafe  of  a  promife :  which  proves,  that  it 
muft  neceffarily  be,  that  they  grounded  thenifelves  upon  the  diffe- 
rence between  a  bond  and  a  proinifc,  or  otherwife  their  refolution 
will  be  contradidtory.  And  one  mulT:  confidcr  the  whole  cafe,  and 
not  difallow  the  diflindlion,  and  agree  the  refolution  ;  for  that 
would  be  to  agree  the  conclufion,  and  deny  the  premiffes. 

Objedion.     The  intent  and  agreement  of  the  parties. 

Anfwer.  That  the  Intent  of  the  parties  cannot  alter  the  rules  of 
the  law,  and  make  an  immediate  prefent  /icfi,  not  to  have  any 
efficacy. 

Befides  that,  he  faid,  in  fuch  a  cafe  as  here  the  Chancery  will 
not  give  relief,  as  appears  in  Chdiic.  caj.  21.  lady  Darcy  and  Chute. 
Much  lefs  ought  the  King's  Bench  upon  equitable  confiderations  to 
give  judgment  againft  the  rules  of  law.  And  therefore  for  thefe 
reafons  he  was  of  opinion,  that  judgment  ought  to  be  given  for  the 
plaintiff.  But  judgment  was  given  for  the  defendant  by  the  other 
two  judges.     Afterwards  error  was  brought  upon  this  judgment. 

Badger  verf.  Lloyd. 

Intr.  Tr'm.  9  J^^ill.  3.    B.  R.     Rot.  374.     Salop. 

EJedment.     Upon  a  fpecial  verdid  the  cafe  was   thus.     John  s.  c.  1  Saik; 
Lloyd  fenior  feifed  of  the  lands  in  queftion  in  fee,   conveyed  23^; 
them  by  leafe  and  releafe,  to  the  ufe  of  himfelf  for  ninety  nine  years  ^^^'   °"'^"* 
if  he  Hiould  fo  long  live,  remainder  to  Joh?:  his  fon  for  ninety  nine  Devife  to  A. 
years   if  he  fhould   fo  long  live,    remainder  to  Elizabeth  wife  of '" '.^''' >■«- 
yohn  the  fon  for  her  life,  remainder  to  truftees  and  their  heirs  du-  j^  ("ii/rg. 
ring  the  lives  of  the  two  Jchin  for  preferving    the  contingent  re-  mamder  to  c. 
mainders,  remainder  to  the  firft,  &?<:.  fons  of  )'chn  the  younger  in  '"';''•  ^"'1''^ 
tail  male,  remainder  to  John  the  elder  in  tail  male,  remainder  to  out  iffue.  ^. 
""iohn  the  elder  in  fee.     John  the  elder  had  iffue  John  the  younger,  and  5.  being 
'Thomas,  Paul,  and  Peter.     John  the  elder  made  his  will,  and  reci-^^V^^J.'" 
ting  the  fettlcment  aforefaid,  devifcd  the  faid  lands  in  queftion,  after  this  is  a  re- 


of  John  the  younger  without  iffue  male,  to  Thomas,  and  maii'ier  veft- 
death  0^  Thomas  without  iffue  male,    to  Paul;    and  if  not  comin- 


the  death  v..  _, ~  j _, - -  , ,  -;  gj  ;„  ^  ^nd 

after  the  death  oi  Thomas  without  iffue  male,  to  Paul;  and  if  not  comin- 
Paul  Hiould  die  without  iffue  male,  and  none  of  his  brothers  li-  gent, 
ving,  then  to  Peter  and  his  heirs  for  ever.  And  in  the  will  there 
are  thefe  words,  viz.  "  Laftly  my  will  and  meaning  is,  that  all 
"  my  eftates  in  lands  whatfoever  fliall  come  and  defcend  unto  my 
"  name  and  pofterity,  as  is  before  fpecified,  and  not  to  ftrangers ; 
"  and  v.-hich  focver  of  my  fons  ihall  furvivc,  and  live  longer  than 

«'  all 
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"  all  the  reft  of  his  brothers,  then  he  to  poffefs  and  enjoy  all  my 
"  eftate  to  him  and  his  heirs  for  ever ;    yet  if  it  fhall  fo  happen 
"  (as  I  truft  in  God  it  will  not)  that  none  of  my  Tons  fliall  have 
"  iniie  mule,   but  daughters,  then  I  will  that  their  daughters  fhall 
"  inherit  my  eftate  among  them."      'john  the  elder  died,     'ychn 
the  younger    fuftered  a  common  recovery,   to  the  ufe  of  himfelf 
for  life,  remainder  to  his  Vv^ife  for  life,    remainder  to  the  heirs  males 
of  their   two   bodies,  remainder  to    the  ufe   of  the  will  of  "John 
the  elder,   Gfc.     And   after  feveral  arguments  at  bar.    Holt   chief 
iullice  delivered  the  opinion  of  the  other  two  judges  and  his  own 
\Rokeby  iuftice  dying  laft  term.)     The  queftion  is,  whether  the  re- 
mainder limited  to  Peter  ht  a  remainder  contingent  or  vefted.     If 
it  be  contingent,  then  the  leflbr  of  the  plaintiff  has  no  title  ;   if  it 
be  vefted,  then  he  has  a  title.     And  we  are  all  of  opinion  for  the 
plaintiff.     The  cafe  is  no  more  than  this ;   John  the  elder  fettles 
the  lands  in  queftion  to  the  ufe  of  himfelf  for  life,    remainder  to 
yohn  the  younger  for  his  life,   remainder  to  the  firft,  &c.  fons  of 
John  the  younger  in  tail  male,  remainder  to  John  the  younger   in 
tail  male,  remainder  to  John  the  elder  in  tail   male,   remainder  to 
John  the  elder  in  fee ;   then  the  elder  John  by  his  will  devifes  the 
lands  after  the  death  of  John  tiie  younger  without  iffue  to  Thofnas 
in  tail    male,    remainder  to  Paul  in  tail  male ;    and  if  Paul  dies 
without  iftije  male,  none  of  his  other  brothers  living,  then  to  Pe- 
ter and  his  heirs.     It  is  urged,  that  thefe  words  [and  none  of  his 
other  brothers  living]  put  the  remainder  in  contingency.     But  we 
are   of  the  contrary  opinion,   viz.   that  it  is  vefted.     For  if  thefe 
words  had  been  omitted,  it  had  refembled  all  other  limitations  of 
remainders,  and  the  words  [none  of  his  other  brothers  living]  do 
not  by  any  means  qualify  the  remainder,  but  amount  to  no  more 
than  what  was  faid  before  >  for  remainders  being  limited  to  'Thovins 
and  Paul  before,    precedent  to  this  limitation   to  Peter,    it  could 
never  take  effcdl  fo  long  as  Thomas  or  Paul  lived ;  and  therefore 
thefe  words  make  no  addition  to  the  will,    and  therefore  cannot 
make  a  contingency ;  for  fo  long  as  John,  Thomas,  or  Paul,  lived, 
the  remainder  to  Peter  could  not  take  effecft :   and  if  thefe  words 
fliould  be  taken  fo  ftrong,  as  to  make  a  contingent  remainder,  they 
would  deftroy  the  eftate  tail  to  Thomas,   which  is  exprelly  given 
by  the  will;  for  \{Thomas  had  iffue  a  fon  and  died,   and  then  John 
died  without  iffue,  and  then  Paul  died  without  iffue,  this  contin- 
gent remainder  would  veft  in  Peter,  and  defeat  the  iffue  of  Thomas^ 
though  an  eftate  tail  was  exprefly  given  to  Thomas   by  the  will ; 
Irrot.Mich.    which  is  the  exprefs  cafe  oi  Spaldi?ig  v.  Spalding,  Cro.  Car.  185. 
J,?.^'^^^!       where  lands  were  devifed  to  B.  in  tail  after  the  death  oi  A.  and  if 
B.  died  in  the  life  oi A.  then  C.  fliould  be  his  heir;  B.  had  iffue  a 
fon,  and  died,  living  A.  and  it  was  adjudged,  that  this  fliould  be 
expounded,  xi  B.  died  without  iffue  living  A.  and  not  by  way  of 
q  contin- 
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contingent  remainder,  becaufc  then  it  would  abridge  the  former 
exprefs  limitation  ;  but  that  it  was  a  remainder  vefted  to  take  efi'eft 
upon  the  death  of  B.  without  iifue.  And  Cro.  Ja.  415.  ^Fe6I?.  -v.  Urot.  Hil. 
Herring;  devife  to  his  fon  after  the  death  of  his  wifcj  and  if  his  '5>rot.6oo. 
three  daughters,  or  any  of  them,  Should  furvive  their  mother  and  ^^'  ^*^' 
brother  and  his  heirs,  that  then  they  fliould  have  it  for  their  lives  ; 
two  of  the  daughters  died  in  the  life  of  their  brother :  adjudejed, 
that  this  was  not  a  contingent  limitation,  but  only  a  diredlion  of 
the  time  when  it  fhould  commence.  So  here,  thefe  words  arc 
explanatory,  when  the  remainder  to  Pcier  fliall  take  effedl  in  pof- 
feffion ;  and  not  reftridtive,  that  it  fliall  not  take  effcdl,  unlcfs  that 
happens.  Then  if  one  confiders  the  other  words  of  the  will 
[Lallly,  &c.]  which  arc  in  effeift,  that  his  defire  was,  tiiat  his 
eftate  ihould  delcend  to  his  name  and  pollerity,  and  not  to  llran- 
gers,  and  that  the  furvivor  of  his  fons  Ihould  have  all ;  and  that 
if  his  fons  left  only  daughters,  that  then  they  fliould  take  equally: 
Now  if  this  fliould  be  conftrued  a  contingent  remainder,  it  would 
flefeat  the  teftator's  dciign,  and  let  in  the  daughters  before  the  fons ; 
for  if  Paul  died  without  iffue  before  'Thomas,  and  Peter  died  leaving 
ifTue  a  fon  and  a  daughter,  and  Thomas  died  without  ifliie,  the 
daughter  would  take  this  eftate  before  the  fon,  and  defeat  the  will 
of  the  teftator,  that  it  iliould  defcend  to  his  name  ;  and  fo  of  col- 
lateral kindred.  ["  ^aere  of  this  laft,  if  it  be  not  miftaken  by  the 
"  reporter  ?"] 

Objedion  by  ferjeant  Wright  in  his  argument,  that  thefe  eftates 

deviled  by  the  will  are  executory  devifes  and  void ;  for  yohn  has 

an  eftate  tail  by  the  limitations  in  the  fettlement,  and  thefe  devifes 

ought  not  to  take  effect  but  upon  his  death  without  iffue,  and  fo 

the  devifes  are  executory  and  void.     Anfwer  :  That  indeed  thefe 

devifes  would   be  void,   if  there  was  no  more  in  the  cafe.     It  is 

Pell  and  Brown's  cafe,   in  Cro.  Ja.  590.     But  as  the  cafe  is  here, 

a  man  feifcd  of  a  reverfion  expedlant  upon  an  eftate  tail  devifes  it, 

after  the  death  of  tenant  in  tail  without  iffue,   to  another  in  tail ; 

this  is  not  an  executory,  but  an  immediate  devife ;  and  the  words 

[from  and  after]  are  only  a  declaration  when  it  fhall  take  effedl  in 

poffcffion.     And  it  refcmblcs  the  cafe  of  Pajhiere  v.  Proivfe,  10  Co. 

J  07.  a.  where  a  man  makes  a  leafe  for  years,  if  the  leffee  fliall  fo 

long  live,  and  afterwards  grants  the  reverlion  to  another,  habendum 

to  the  grantee  for   life,  cum  per  mortem  aut  forisfaSturam  of  the 

Icffce,  aut  aliter  acciderit  j  and  it  was  refolved,  that  the  reverlion 

paffed  immediately  ;  and  the  cum  per  mortem,  ^c.  is  as  much  as 

to  fay,  to  take  effe«fl  in  poffeffion  cum  per  mortem,  &c.     The  fame 

point  adjudged   3  Cro.  323.  pi.  14.  which  is  confirmed,   i  Saund. 

151,  152.     So  here,  though  the  cftates  devifed  are  after  the  death 

ol  Jo/m  without  iffue,- yet  the  reverfions  pafs  immediately,  only 

6  S  they 
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they  will  not  take  effeft  in  pofTeflion  till  then  ;  but  neverthelefs  pre- 
fent  eftates  in  reverfion  do  pafs.     In  fadt,  if  John  had  not  had  any 
eftate  tail  in  the  land,   but  the  devlfes  had  been  after  the  death  of  a 
Executory  dc-  ftranger  without  ilTue,  thefe  had  been  executory  devifes,  and  void 
vife.  by  reafon  of  the  remotenefs  of  the  pofiibility  j  but  here  they  are  li- 

mited after  the  determination  of  the  particular  eftate. 

Objedtion.  That  the  eftate  tail  in  Jolm  the  elder  will  deftroy  this 
devife.     As  if  A.  was  tenant  for  life,  remainder  to  B.  his  fon  in 
tail  male,  remainder  to  A.  and  the  heirs  male  of  his  body,  re- 
mainder to  A.  in  fee,  A.  has  iflue  another  fon  C.  and  devifes  his 
remainder,  after  the  death  of  5.  without  iflbe,  to  C.  his  fecond  fon 
in  tail  male.     It  was  objedled,   that  this  devife  could  never  take 
effedl,  and  therefore  that  it  was  ill,  becaufe  the  eftate  tail  in  the 
father  will  defcend  in  the  fame  order,  and  interpofe  between  the 
eftate  devifed  by  the  will,  and  the  devifees  refpeftively  will  take 
the  old  intail  by  defcent,  which  will  exclude  the  new  eftates  limited 
by  the  will ;  and  the  devife  of  a  remainder,  which  can  never  take 
efFeft  in  poflefTion,  is  void.     So  here,  becaufe  the  tail  devifed  by 
the  will  cannot  by  any  pofTibility  take  effedl  in  any  of  the  fons, 
becaufe  they  ought  to  take  by  the  old  intail  as  heirs  males  to  "yohn 
the  father,  and  the  devife  gives  no  more,  nor  otherwife,  than  they 
take  by  the  intail,  and  therefore  it  is  void.     The  which  is  apparent 
by  the  comparifon  of  the  defcents;  for  the  eftate  tail  devifed  by  the 
will  expires  aequts  pajjihiis  with  the  eftate  tail  in  'John  the  elder ;  and 
therefore  if  the  fee  in  "John  the  elder,  out  of  which  this  devife  takes 
cffe(5t,  was  a  remainder,  it  would  be  void.     But  here  in  this  cafe 
Difference  be- it  is  a  reverfion  ;  and  though  fuch  a  bequeft  of  a  remainder  would 
tweenare-     bg  \\\^  ygt  it  will  be  good  of  a  rcverfion,  though  it  could  never  by 
^reverfion.    ^"7  poffibility  take  effect  in  pofteffion.     And   this  is  the  exprefs 
difference  in  Cholmlefs  cafe,  2  Co.  ^\.  a.     And  the  reafon  is,   be- 
caufe tenant  in  tail  holds  of  him  in  the  reverfion,  and  he  of  the 
chief  lord.     If  a  man  makes  a  feoffment  in  fee,  to  the  ufe  of  him- 
felf  for  life,  remainder  to  his  firft  fon,  &c.  in  tail,  remainder  to 
himfelfand  the  heirs  males  of  his  body,  remainder  to  himfelf  and 
his  heirs,  he  has  but  a  reverfion  ;  and  though  the  tail  devifed  out 
of  it  can  never  take  effedl  in  poffeffion,  yet  it  is  a  good  devife  of 
fuch  eftate  in  reverfion  ;  for  yohn  the  brother  will  hold  o^ThomaSy 
and  Tho?iJas  of  the  chief  lord,  and  the  lord  ftiall  avow  upon  Thomas 
niodo  et  forma  praediBis ;  fo  that  it  creates  a  feignory  and  tenancy, 
though  it  can  never  take  effecl  in  poffcffion,  and  this  is  a  found  di- 
verfity.     But  then  fuppofing  that  this  fee  in  '^^chn  the  father  had 
been  a  remainder,  and  fo  the  devifes  in  the  will  void,  yet  the  lef- 
for  of  the  plaintiff  will  have  a  good  title  j  for  the  words  of  the  will 
fufficiently  explain  the  intent  of  the  teftator,  and  the  limitations 
will  be  good  j  but  by  matter  dehors,  viz.  that  the  devLfor  was  te- 
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nant  in  tail,  and  has  not  given  any  larger  eftate,  fo  that  when  the 
common  recovery  comes  and  docks  the  eftate  tail  of  "John  the 
elder,  and  fo  removes  the  impediment,  the  eftates  limited  in  the 
will  being  good  in  point  of  limitation,  the  remotio  impcdimaiti  re- 
vives the  will,  and  the  title  of  the  lefTor  of  the  plaintiff.  And 
therefore  judgment  was  given  for  the  plaintiff.  Ex  rdatioyie  m'ri 
yacob.  Afterwards  upon  error  brought  in  the  Exchequer-chamber 
this  judgment  was  afhrmed.  Ex  relatione  m'ri  Willdmi  TulJy. 
And  afterwards  a  writ  of  error  was  brought  upon  thefe  two  judg- 
ments in  parliament,  and  Eafler  vacation  13  //'///.  3.  the  judgment 
was  affirmed  there.     Ex  relatione  mri  baronis  Bury. 

Rex  verf.  Knight  and  Burton. 

r  70 XT' chief  juftice   delivered   the  opinion  of  the  court  in  thisS  C.  i  Saik, 
'^  manner,  after  motions  had  been  feveral  times  made  in  arreft  ^^H^^^^j^-' 
judgment  after  verdidt  for  the  King,     The  informations  are  very  ^r fainy'in-' 
like  the  one  to  the  other,  and  therefore  I  fliall  join  them  together,  dorfing  ex- 
This  againft  Mr,  Knight  is  an  information  by  the  attorney  general,  ^'^'^""'""*- 
ftiewing,  qiwd  cum  cjuinto  Junii  c6lavo  Will.  3.  three  or  more  of^R^p''^,  b_ 
the  commiffioners  of  the  treafury  caufed  divers  bills  to  be  iffued  atCro.  Jac.  19. 
the  receipt  of  the  Exchequer,  according  to  the  form  of  the  ffatute  J^^^^^^ 
in  the  faid  cafe  made  and  provided  ;  Mr.  Knight  miper  receptor  ^r-  .jg.   " 
jieralis  cujlumaruin  exijicjis,  and  not  ignorant  of  the  premiffcs,  frau- 6  Mod.  289. 
dulently    and  with  defign  to  make  great  gains  to  himfelf,  fahely 
indorfed,  or  caufed  to  be  indorfed,  twenty  of  the  faid  bills,  quaji 
receptae  ejjhit  pro  cujlnmis,  and  the  fame  day  and  year  paid  them 
into  the  receipt  of  the  Exchequer,  as  if  they  had  been  truly  indorfed. 
There  is  a  difference  in  that  againft  Burton^  viz.  that  he  is  fliewn 
to  be  nuper  receptor  excifac,  and  the  falfe  indorfement  to  be  as  re- 
ceived for  cuftoms.     Upon  not  guilty  pleaded  by  the  two  defen- 
dants to  thefo  two  informations,  Mr.  Burton  was  found  guilty  of 
the  whole,  and  Mr,  Kriight  was  found  guilty  as  to  the  falfe  in- 
dorfement, and  not  guilty  as  to  the  payment  of  them  in.     And 
we  are  of  opinion,    that  judgment  ought  to  be   arretted.     I  will 
fpeak  to  them  both  together,  fmce  the  one  very  much  refembles 
the  other.     But  the  fubjedl  being  unufual,  I  fear  that  I  (hall  not 
make  myfelf  intelligible  ;    but  I  will  do  my  endeavour,  that  the 
reafons  of  our  judgment  may  be  apprehended.     And  before  I  pro- 
ceed to  the  particular  objections,    I   will   confider  what  particular 
fads  with  relation  to  thefe  Exchequer  bills  are  criminal.      1.  It  is  Receiver  pays 
a  crime  in  a  receiver,  who  has  the  King's  money  in  his  hands,  to  b","'^^^^;,"^,^ 
pay  the  King  in  Exchequer-bills  inftead  of  money,     2.  If  he  writes  has  money, 
the  name  of  any  perfon  upon  the  back  of  the  bill,  intimating  that  in^jorfing  the 
it  was  paid  into  his  hands,  where  it  was  not,  it  is  a  great  crime,  name  of  an. 

^  «     jrothertdlfly. 
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Payment  of     2.  If  by  agreement  between  the  receiver,  dSc.  and  the  teller,  tlie 
binsl^where     receiver   pays  the  King  in   hills,    Mhere  he  ought  to   pay  him  in 
it  ought  to  be  money,  it  is  alfo  a  great  crime.     As  to  the  firft,  though  they  are 
in  money.      payable  as  money  in  many  cafes,  yet  tliey  are  not  fo  in  all.     As 
Inwhat^cafcs  jj^^y  are  not  payable  as  money  by  colled;ors,  unlefs  that  they  were 
b^Us  a^e  pay.   reccivcd  by  them  for  the  aids  of  which  they  are  colledors ;  fo  if 
able  as  cioney.  they  are  paid  to  a  receiver  for  one  aid,  they  are  not  money  to  dif- 
chargc  the  receiver  of  another  aid.     As  if  bills  be  paid  to  the  re- 
ceiver of  the  cuftoms,  they  fliall  not  be  money   to  difcharge  the 
■receiver  of  excife,  but  only  to  diicharge  the  cuftoms  for  which  they 
were  paid.     This  appears  by  the  hn\  adt,   8  //-/'/A  3.  cap.  6.  and 
by  the  fecond  atfl:,  cap.  20.     But  it  is  objedled  upon  one  claufe  in 
the  fecond  &&.,  fol.  384,   385.  that  a  receiver  may  buy  bills,  and 
pay  them  to  the  King  inftead  of  ready  money  of  the  King's  in  tJie 
hands  of  the  receiver,  which  he  may  detain ;  and  they  infift  upon 
the  general  words  at  the  end  of  the  faid  claufe.     But  that  can  never 
be  the  intent  of  the  faid  ad ;  but  the  words  ought  to  be  underftood 
refpectively,  otherwife  it  would  make  a  confullon  in  the  King's 
revenues.     For  according  to  fuch  ftrid  conftrudion,  if  a  man  fhould 
owe  money  to  the  excife-office,  he  might  pay  it  in  exchequer-bills 
to  the  receiver  of  the  cuftoms.     And  alfo  it  is  againft  the  authority 
of  the  ad  of  parliament  to  keep  the  King's  money,  and  pay  him 
in  bills ;  for  if  a  receiver  retains  the  King's  money,  and  pays  him 
in  exchequer-bills,  he  fruftrates  the  defign  of  thefe  bills,  making 
the  want  of  money  greater,  inftead  of  promoting  the  circulation 
of  it  J  and  that  is  an  imbezilment  of  the  King's  money. 

Falfe  indorfe-      As  to  the  fccond,  that  it  is  a  falfity,  and  though  no  advantage 

mentofa       \,q  made  of  it,  yet  it  is  an  evil  thing,  becaufe  advantage  may  be 

P^"'^'  made  of  it.     As  if  a  man  forge  a  falfe  deed,  in  which  the  eftate  of 

J.  S.  is  mentioned  to  be  conveyed  to  J.  N.  though  J.  S.  be  not 

damnified  by  it,  yet  it  is  crimen  falji,  and  punifliable  by  reafon  of 

the  tendency  that  it  had  to  have  defrauded  him. 

Payment  of         As  to  the  third,  it  is  a  fraud  in  the  receiver,  to  pay  in  bills,  when 
the  King  in    j^    ou^^ht  to  pav  in  money :  and  in  the  teller,  to  receive  it,  when 

bills,  where       ,  »  r    /.  "^  ,      i  r  i  i  •       , 

it  ought  to  be  he  ought  to  receive  money  ;  and  therefore  they  cannot  be  received, 
in  money.      v/ithout  the  mark  appointed  by  the  ad  of  parliament  firft  impreffed 
upon  them. 

But  here  there  is  none  of  thefe  fads  charged  upon  either  of  thefe 
defendants  in  thefe  informations.  The  one  is  not  faid  to  be  caftiier, 
nor  the  other  receiver,  at  the  time  when  thefe  bills  were  paid  into 
the  exchequer;  but  only  wz/^^r  cafhier,  and  nuper  receptor;  nor  is 
it  faid,  that  the  name  of  any  one  was  put  upon  thefe  bills,  nor  any 
combination  laid  between  thefe  defendants  and  the  tellers. 

2  2.  But 
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2.  But  to  be  more  particular.  Thefe  informations  are,  that  the 
one  being  late  receiver  of  the  cuftoms,  and  the  other  of  the  excife, 
falfly  indorfed  divers  exchequer  bills,  as  if  they  had  been  received 
for  cuftoms  :  and  fecondly,  that  they  paid  them  into  the  exchequer 
as  if  they  had  been  truly  indorfed.  Burton  is  found  guilty  of  both  ; 
Kfiight  only  of  the  falfe  indorfement. 

I.  To  confider  the  falfe  indorfement.  I  fuppofe,  that  the  intent 
was,  to  charge  them  with  a  fraud.  But  it  does  not  appear,  that  it 
could  be  any  fraud.  If  it  be,  it  muft  fignify  the  felting  the  mark 
appointed  by  the  adl  of  parliament ;  but  a  falfe  indorfement  does 
not  fignify  that.  The  mark  appointed  is,  the  writing  of  the  name 
of  the  party  who  paid  it  in  ;  but  a  falfe  indorfement  does  not  import 
that :  and  then  if  it  be  fo,  there  is  no  fraud  in  making  a  falfe  in- 
dorfement, becaufe  it  is  not  the  mark  appointed  by  the  aft.  An 
indorfement  is  only  the  writing  upon  the  back  of  any  thing,  which 
was  complete  before  J  but  does- not  imply  a  figning.  As  in  cafe 
of  a  bond,  as  the  old  pradlice  was  to  make  them  in  parchment, 
and  to  write  the  condition  upon  the  back;  when  the  party  came 
and  prayed  oyer  of  it,  petit  auditiim  fcripti  oblig  atorii  praediSfi^ 
petit  etiam  auditum  indorfamenti ;  and  yet  the  name  of  the  party 
is  not  fet  to  the  condition  :  and  therefore  the  word  indorfement  may 
be  true,  though  no  perfon  put  any  name  upon  the  bill :  and  then  it 
might  be  falfly  indorfed,  and  yet  not  have  the  fign  required  by  law. 
In  fadt,  if  the  name  of  any  body  had  been  fet  to  the  bill,  that  had 
been  material. 

Objedlion :  Since  it  is  laid  as  if  received  for  cuftoms,  that  makes 
it  apparent  what  the  indorfement  was.  Anfvver  :  That  the  [as  if], 
no  body  can  underftand  what  it  means. 

Objeiftion  :  It  is  a  falfity,  and  therefore  puniOiable.  Anfwer : 
If  it  does  not  tend  to  the  deceipt  of  any  one,  it  is  no  crime.  And 
it  could  not  deceive  any  one  here,  becaufe  it  is  not  the  fign.  I 
cannot  Imagine  why  this  word  indorfement  was  ufed,  fincc  there 
is  not  any  fuch  word  in  the  adl  of  parliament.  One  cannot  make 
it  eood.  but  bv  argument  or  inference  :  and  argumentative  infor-  -Arg  imcma- 
mations  are  ill,  for  that  very  reafon,  becaufe  all  charges  ought  to  jjonsgreiii. 
be  fhewn  prccifely  in  pleading.  It  ought  to  have  been  laid,  that 
the  defendants  fet  the  name  of  fuch  a  one  to  the  bill,  iibi  nvera 
no  fuch  perfon  fet  his  name  to  the  bill ;  or  ubi  revera  there  was 
not  any  fuch  perfon.  If  it  had  been  fo,  the  information  had 
been  good,  und  had  charged  the  defendants  with  a  manifeft  cheat. 


6  T  Suppoft 
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Suppofe  that  the  indorfement  had  been,  as  if  they  had  been  re- 
ceived for  cuftoms,  yet  that  would  not  have   been  good,  to  lay  it 

Ac  ft.  with  an  ac  fi.     As  in  cafe   of  an  information  or   indidment   for 

forgery,  it  would  not  be  good  to  fay,  that  the  defendant  fof^ed  a 

S>uafi.  £lfe  deed,  qiiafi  a  conveyance  of  fuch  lands.     So  in  perjury,  that 

which  was  fworn  ought  to  be  fliewn,  and  not  with  a  qiiafi.  So 
here,  it  ought  to  have  been  laid,  that  the  defendant  made  a  falfe 
indorfement,  continem,  &c.  according  to  the  matter  of  fad,  with 
which  he  was  to  be  charged. 


'i3 


But  now  if  we   fliould    be  indulgent,    and  contrary  to  all  the 
rules  of  law  intend  that  this  filfe  indorfement  was  the  fetting  the 
name  of  fome  body   to  the  bill  j    let   us   confider,    whether  this 
would  make  it  good.     If  the  defendants  had  been  receivers,  or  had 
had  money  of  the  King's  in  their  hands,  when  they  falfly  indorfed 
thefe  bills,  how  far  that  would  have   made  them   criminal  i    but 
A  private  per-  that  is   not  laid  here.     So  that  the   cafe  is  no  more,  than  that  a 
n'f'"^d"f^    private  perfon,  no  officer,  nor  having  any  money  of  the  King's  in 
ment,  no       ^lis  hands,  makes  a  falfe  indorfement  upon  thefe  bills.     Whatfo- 
crime,  becaufe  ever  it  would  be  in  the  cafe  of  an  officer,  or  a  man  who  had  the 
pr^Hxe  o^f    ^"^'."g'^  money  in  his  hands,  yet  it  cannot  be  a  crime  in  him,  to 
himfelf.         make  fuch  indorfement.     For  firfl:  the  bills   are  payable  into  the 
Exchequer,  without  any  indorfement.     But  then  fuppofe  they  are 
falfely  indorfed,  that  will  not  tend  to  the  damage  of  the  King,  but 
of  the  party.     For  fuppofe,  bills  fliould  iffue  the  firft  of  'January^ 
and  they  are  falfely  indorfed,  paid  into  the  cuftoms   the  firft   of 
JprV.^  that  will  make  appear,  that  they  were  there  all  the  time  of 
April  until  the  time  that  he  comes  to  pay  them,  and  for  all  the 
faid  time  he  fliall  lofe  his  intereft,  for  they  cannot  carry  intereft 
again,  until  they  are  indorfed,  paid  out.     And  if  this  falfe  indorfe- 
ment does   not  tend  to  the  damage  of  the  King,   it  cannot  be  a 
crime.     As  the  cafe  in  Noy  99.  where  the  obligee  diminiflied  the 
fum,  it  had  been  forgery  in  a  ftranger,  or  in  the  obligee  if  he  had 
enlarged  it ;  but  in  regard  that  the  obligee  by  diminishing  the  fum 
did  no  damage  but  to  himfelf,  it  was  held  not  to  be  forgery.     So 
here,  the  falfe  indorfement  in  this  cafe  is  not  criminal,  becaufe  it 
is  no  damage  to  the  King,  but  only  to  the  party  in  the  lofs  of  his 
intereft. 

Objedlion.  It  is  a  damage  to  the  contradlors,  by  making  this 
bill  a  fpecie-bill.  Anfwer.  i.  It  does  not  appear,  that  there  were 
any  contradors.  We  ought  to  take  notice,  that  there  might  be 
fuch,  becaufe  the  adl  of  parliament  fays  fo,  but  not  that  there  were 
fuch  in  fadlj  and  therefore  if  they  had  relied  upon  that,  it  ought 
to  have  been  ftiewn  ;  becaufe  we  cannot  take  notice  judicially, 
)  2  that 
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that  there  were  any  contractors.  And  if  no  perfon  appears  to  be 
damnilied  by  this  falfe  indoriement,  we  cannot  judge  it  to  be  a 
crime.  But  fecondiy,  the  contradtors  are  not  obliged  to  change 
thefe  bills,  until  they  are  paid  out  of  the  Exchequer  again,  which 
is  not  flicwn  in  tliis  cafe  to  have  been  done,  nor  is  there  any  fign 
•  fhewn  of  their  having  been  iflued  again ;  for  upon  tlieir  paymci^.t 
out  again,  the  name  of  the  payer  out  ought  to  be  fct  to  them  with 
the  day  of  the  month  ;  and  if  that  had  been  Oiewn,  then  perhaps 
it  might  have  been  a  crime,  but  yet  not  till  then.  Tins  is  fuffi- 
cicnt  for  the  firfl  part  of  tlje  information. 

As  to  the  fccond   part,    which  relates  to   Burton    fingly,    iv'^.  Payment  of 
payment  of  thefe  bills  into   the  Exchequer,    ac  Ji  they  had  been ''^^'X'^"^ '""* 
trulv  indorfcd;  I  do  not  well   underftand  the  meaning   of  the  ex-  "f„'*^^' 
prclr.on.     For  if  they  had  been  truly  indorfed,  and  truly   paid  for  tiey  had  been 
cuftoms,    they  could  not  liave   been  paid   into  the  Exchequer  by  ""'>■  ""*°''*'** 
Burt'Ji,  who  was  cafliier  of  the  excife.     They  might  have   been 
paid  by  l\jiigbf^  as  received  by  him  for  cuftoms;  but  Burton  could 
not  pay  a  bill  paid  for  cuftoms,  in  difcharge  of  money  received  by 
him   for  excife  i  and  the  officers  of  the  Exchequer  ought  not  to 
have  received  them,  and  therefore  it  is  no  fraud,  but  a  mere  im- 
pertinent falfity.     And  it  is  no  more  a  fraud,  than  if  a  man  fliould 
fell  a  horfe  which   has  but  one  eye,  inftead  of  a  horfe  which   has 
both  his  eyes.     And  iince  the  teller  ought  not  to  have  received  it,  if 
he  did  receive  it,  it  is  his  plain  milfake.     2.  It  is  not  fuid,  that  he 
paid  thefe  bills  into  the  Exchequer,  inftead  of  money  of  the  King's 
which  he  had  received  for  excife.     We  cannot  intend,  that  he  was 
an  officer,  becaufe  he  is  laid  to  be  nuper  cafliier  of  the  excife  ;  nor 
can  we  intend,  that  he  had  any  money  of  the  Kingis  in  his  hands, 
'becaufe  it  is  not  fiid  fo  ;    fo  that  he  paid  it  meerly  as  a  private 
inan  :    and  the  bill,  notwithftanding  the  falfe   indoricmcnt,   is  as 
good  as   it  was  before.     And  if  it  was  falfcly  indorfcd,  and  paid 
as  a  private  man,  he  has  not  aggrieved  any  body  but  himfelf;    fo 
that  I  cannot   fee,    in    what    the    ofFenfe  confifts,    or  what  it  is'. 
Poffibly  we  might  intend  fome  hCi^  which   might  be  a  fufficient 
foundation  for  an  information;  but  in  this  information  there  is  not 
one  word,  that  looks  like  any  fuch  fa(fi:.     And  therefore  judgment 
ought  to  be  arrefted.     And  it  was  arrefted  accordingly.     Ex  rda- 
tionc  m'ri  Jacob. 

Davy's  cafe. 

SIR  Bartholomeiv  Shower   moved  for   a  prohibition,    to   be  di- ''/''';:^"'°" '" 
_     ,  ,  r  r>^  •  r      •  i  •    1      i  1  '"'  Chancery, 

reeled  to  the  court  or  Chancery,  in  a  caule  in  w-hicn  the  carltoiUy  aie- 

of  Stamford  was  plaintiff  and  Gibbons  defendant :    and  it  was  on  queiiration. 

K   U,  If  Show.  Pari. 
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behalf  of  Davy,  who  was  purchafer  under  Gibbom,  whofe  lands 
were  felled  upon  a  fequeftration,  for  levying  fo  much  money  de- 
creed againft  Gibbons  upon  account  there.  And  he  founded  his 
motion  upon  this,  that  the  court  of  Chancery  has  not  any  jurif- 
didion  but  in  perfonal  matters;  and  therefore  this  fequeftration 
affedling  land,  and  binding  the  intereft  of  it,  is  againft  viagna 
charta.  But  the  only  procefs  which  they  can  iffue  there,  is  againft 
the  perfon.  And  though,  where  by  reafon  of  fometruft  the  title 
of  land  comes  in  queftion,  and  therefore  the  Chancery,  to  compel 
an  execution  of  the  truft  in  performance  of  their  decrees  have 
ufed  to  fequefter  the  lands,  which  was  the  firft  original  of  this 
procefs ;  yet  there  is  no  colour  for  it,  when  the  original  caufe  of 
fuit  is  a  mere  perfonal  duty. 

Holt  chief  juftice.  It  is  Davy,  for  whom  you  make  this  mo- 
tion, and  therefore  you  are  not  proper  to  have  a  prohibition  for 
him ;  but  if  he  be  turned  out  of  polTefTion,  he  ought  to  bring  his 
adion  at  common  law.  For  the  lands  are  fequeftred  as  the  lands 
oi Gibbons,  and  it  is  but  his  fuggeftion,  that  they  belong  to  him; 
and  he  would  have  a  prohibition,  becaufe  he  has  made  application 
to  the  court,  and  they  will  not  relieve  him.  If  you  make  a  mo- 
tion for  Gibbons,  it  will  be  another  queftion ;  but  as  to  Davy,  he 
cannot  have  a  prohibition.     Ex  relatione  m^ri  Jacob. 

Bringar  verf.  Allanfoii. 

Scire  facias  »;TN  fclre  facjas  againft  the  defendant  as  bail,  ^c.  the  defendant 
hue  parte.        I    (Jemurs.     And   Mr.   Carthew  took   exceptions  to  the  fcire  fa- 
""  ^^^'      cias.      \.  That  it  was   in  bac  parte,  where  it  ought  to.  be  in  ea 
parte.     But  per  Holt  chief  juftice,  in  ca{e  of  a  fcire  facias  againft 
h&\{  hac  parte  is  the  moft  proper.     2.  Exc.  That  it   does  not  ap- 
pear in  the  fcire  facias,  where  the  court  was  at  the  time  of  the 
Wantof (hew. judgment;  which  ought  to  be  fliewn,  becaufe  it  is  an  ambulatory 
ing  where  the  j,^yj.j. .  ^i^(\\{  Jt  be  Hot  flicwn,  onc  canuot  know,   to  what  place 

court  was  held  ,  /-      i  .•  •        ^        tt         c  t  /^         - 

i,  but  form,  one  ought  to  fend  a  certiorari.  i-j  Hen.  6.  lo.  ^.  3  Lro.  504. 
Yeh.  227.  But  Holt  chief  juftice  faid,  that  he  always  thought 
that  exception  very  flight,  viz.  to  fay  that  one  does  not  know 
where  the  court  is,  but  it  h^s  been  held  caufe  of  demurrer  in  both 
old  and  new  books.  But  yet  it  is  but  form,  and  therefore  fhould 
have  been  Oiewn  as  caufe  of  demurrer.  Judgment  for  the  plaintiff. 
Ex  relatione  7nri  Jacob. 


Newton 
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Newton  verf.  Rowland. 

IN  an  adion  upon  feveral  promiies  againft  the  defendant  as  execu-6.  C.  i  Salk. 
tor  to  y.  5.  he  being  an  attorney,  the  defendant  pleaded  his  pri-  ^'  7- 
vilege   in  abatement.     The   plaintiff  demurred.     Sir  Bartholomew  s.  c. 
Shower  for  the  defendant  faid,  that  an  executor  attorney  being  plain-  Attorney  fued 
titf  has  no  reafon  to  have  his  privilege ;  but  it  feems  otherwife,  where  ^*  executor, 
he  is  defendant;  for  there  it  feems  to  be  as  reafonable,  as  when  he ^is privilege. 
is  fued  in  his  own  right.     Broderick  for  the  plaintiff.     Gage's  cafe.  Hob.  139. 
Hob.  177.  is  exprefs  in  point  to  the  contrary.     Holt  chief  juftice. 
His  privilege  extends  only  to  adlions  in  his  own  right.     All  the  au- 
thorities are  fo,  aiid  it  has  been  often  held  fo.     Refpondes  oujler  ni/i, 
&c.     Ex  relatione  m'ri  Jacob. 

Dciborough  verf.  Kelby. 

ERROR  upon  a  judgment  in  ajfumpjit,  where  the  plaintiff  de- No  time  nor 
,  clared  upon  feveral  promifes  ;  and  in  the  count  upon  the  /«-P'*^^- 
/imul  computafflnt,  no  time  was  laid  when,  nor  place  where,  the  ac- 
count was  made  between  them.  Holt  chief  juftice.  It  is  the  fame 
thing,  as  if  a  man  fliould  declare,  that  ^t  Cambridge  iht  AtknAznt 
was  indebted  to  him  for  goods  fold,  and  not  fay  where  they  were 
fold  ;  it  ought  to  be,  adtimc  et  ibidem  venditis.  The  judgment 
ought  to  be  reverfed.     Ex  relatione  rn'ri  Jacob. 

Doylcy  verf.  Burton: 

DEBT   upon  bond  conditioned  to  perform  an  award.     The 
defendant  pleaded,  no  award  made.     The  plaintiff  replied, 
and  fhewed  the  award,  and  affigned  a  breach,  &c.     The  defendant 
demurred.     And  Mr.  Eyre  took  exceptions  to  the  award,      i.  That 
the  award  did  not  purfue  the  fubmilfion ;  for  the  lubmifTion  was, 
that  it  lliould  be  ready  to  be  delivered  at  London-^  and  the  pleading  Ready  to  be 
was,  that  the  arbitrators  made  the  award  at  Wejlminfter  ready  to^*'"^"^''" 
be  delivered  at  London,  like  the  cafe  in  2  Cro.  ^jy.     Holt  chief ^„',^,,'j_247. 
juftice.     If  it  be  made,  it  is  ready  to  be  delivered  ;  and  therefore  if 
[ready  to  be  delivered]  had  been  omitted,  it  had  been  well  enough. 
The  .alleging  the   award  .to  be  de  et  fuper  praemiffis  fupplies  2JI  The  alleging 
averments.     2.    Exception.   That  the  arbitrators  had  awarded  the '''^'''''"'^ '°^ 

I        /-  /-  t        •  -^  \        r  1  1  1-1  111-  1         "'^  made  dc  tt 

bonds  of  fubmiUion  to  be  lurrendered,  which  exceeded  their  autho- /-^.f,. ^,.a,. 
rity.      Holt  chief  juflice.    As  to  that,  it  is  void;  for  they  could «'/"  fupp'^es 
not  award  any  thing  concerning  them;  and  if  as  this  cafe  is,  they  * '  *^ '^'''""''^' 

6  U  had 
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had  awarded  general  releafes  to  have  been  given  after  the  delivery 
of  the  bonds,  of  fubmiffion ;  tlie  award  had  been  bad,  becaufe  it 
would  not  have  been  mutual ;  in  regard  that  the  releafes  would 
have  been  given  after  the  performance  of  an  adl,  which  they  had 
not  had  power  to  award  that  the  defendant  fliould  do ;  and  confe- 
quently  it  is  void ;  and  fo  it  fliould  never  be  done,  and  fo  nothing 
to  be  done  on  the  part  of  the  plaintiff  to  the  defendant,  but  only 
the  defendant  fliould  pay  money  to  the  plaintiff.     3.  Exception. 
That  the  plaintiff  does  not  aver,  that  he  was  ready  at  the  place, 
to  receive  the  money.     Hok,  There  is  no  need,  becaufe  the  defen- 
dant ought  to  do  the  firfl  aft,  and  therefore  if  he  does  not  come 
and  tender  the  money,  though  the  plaintiff  be  not  there  to  receive 
it,  the  bond  will  be  forfeited.     4.  Exception.  That  the  award  as 
to  the  general  releafes  is  uncertain,  viz.  that  they  fhould  execute 
mutual  general  releafes  according  to  the  extent  of  the  fubmiffion. 
Holt  chief  juflice.     The  fubmiffion  is  fpecial,  of  all  controverfies 
between  the  plaintiff  and  defendant  as  adminiftrator,  &c.  fo  that 
that  explains  the  generality  of  the  award.     Judgment  for  the  plain- 
tiff.    Ex  relatione  nCri  'Jacob. 

Machin  verf.  Moulton.     Ante  452. 
Prohibition     *"  ■    HE  plaintiff  declared  in   attachment   upon  the  prohibition, 


2C2. 


for  citing  out     J_      Q?^.     And  Mr.  Broderick  argued  for  the  defendant,  that  the 
s*^c^it°Mod  '^°'^'^^  of  the  23  Hen.  8.  cap.  9.  are  general,  viz.  that  a  man  fliall 
not  be  cited  out  of  the  diocefe   or  peculiar,    where  he  fhall  be 
dwelling ;  but  that  reflraint  ought  to  be  limited  to  fuch  cafes  only, 
where  the  jurifdidtion,  within  which  the  party  dwells,  hath  conu- 
fmce  of  the  caufe,  for  which  the  party  is  cited  out  of  the  diocefe : 
for  if  it   were   otherwifc,    the   fubflradion   of  tithes   in   this   cafe 
would  be  difpunifhable.     A  diocefe  is  a  jurifdidtion,  and  not  the 
defcription  of  a  place  as  terminated  by  metes  and  bounds.     And 
therefore  in  this  cafe  the  pa,rty  cannot  be  faid  to  be  cited  out  of 
his  diocefe,  becaufe  no  remedy  could  be  had  againft  him  there ;  and 
therefore  as  to  that  he  is  not  within  the  diocefe.     This  notion  ap- 
pears by  the  cafes  in   i  Roll.  Rep.  328.     Cro.  Car,  27.      13  Co.  4. 
So  if  a  peculiar  is  in  two  diocefes,  and  a  man  who  dwells  in  one 
of  the  diocefes  in  the  peculiar,  is  cited  to  the  court  of  the  peculiar 
held  in  the  other  diocefe ;  that  is  not  a  citing  out  of  the  diocefe, 
becaufe  it  is  within  the  peculiar.      1  Roll.  Rep.  329.     Therefore 
fince  in  this  cafe  the  tithes  arofe  within  the  diocefe  of  Tork,  he  is 
not    cited   out    of  the    iurifdiftion,    nor  confequently   out  of  the 
diocefe.     For  by  the  flatute  of  32  Hen.  8.  cap.  7.  the  fubflradtion 
of  tithes  is  made   local ;  for  by   the  words  of  the   adl  the   party 
offending  fhall  and  may  be  cited  before  the  ecclefiaflical  judge  of 

the 
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tlje  place,  where  fuch  wrong  fhall  be  done.  In  Winch.  Entr.  570. 
there  is  a  fuggeflion  for  a  prohibition,  for  proceeding  before  the 
archbifhop,  where  the  caufe  was  tranfmitted  by  letters  of  requefi: ; 
becaufe  by  the  ftatute  5  G?  6  Edw.  6.  cap.  4.  proceeding  againfl: 
brawlers  in  churches  and  church-yards  is  limited  to  be  before  the 
ordinary  of  the  place,  where  the  offenfe  Ihall  be  done.  The  cafe 
in  I  Keb.  481.  is  a  cafe  in  point,  /.nd  in  the  cafe  of  2  Roll.  Rep. 
448.  the  tithes  are  laid  to  have  arifen  within  the  peculiar.  There 
is  a  cafe  in  3  Mod.  211.  where  it  is  held,  tiiat  a  taxation  in  another 
diocefe  is  local,  and  will  fubjeft  a  man  to  be  cited  there  (it  is  faid 
by  inference)  much  more  will  tithes  fubjedt  a  man,  for  they  will 
make  a  man  an  inhabitant  to  many  purpofes.  Jejiner  fcrjeant  c 
contra  for  the  plaintiff.  The  words  of  the  adt  are  exprefs  for  the 
prohibition,  and  fuit  for  tithes  is  mentioned  in  the  preamble.  And 
there  is  an  opinion  in  point  2  Brownl.  28.  confirming  the  generality 
of  the  words  of  the  adl;  and  there  is  no  authority  againfl;  it.  There 
is  alfo  a  cafe  of  a  legacy  in  2  Brownl.  12.  and  for  words  191.  [But 
of  perfonal  things  there  is  no  doubt.]  It  is  a  rule  in  the  canon 
law,  th-iX.  forum  fequitur  reiim.  And  the  cafes  in  1  Roll.  Rep.  ^zS. 
and  I  Cro.  97.  are  ftrong  cafes  for  the  plaintiff. 

The  court  awarded  a  confultation ;  becaufe  by  the  ftatute  of 
32  Hen.  8.  cap.  y.fe^.  2.  the  fuit  for  with-holding  of  tithes  in  ex- 
prefs words  is  appointed  to  be  before  the  ordinary  of  the  place 
where  the  wrong  was  done.  But  if  it  had  been  in  another  cafe,  it 
had  been  within  the  23  Hen.  8.  cap.  9.  and  the  prohibition  fhouid 
have  continued. 


Epifcopus  Salifbury  verf  Philips. 


F' 


RROR  upon  a  judgment  in  quare  impedit  after  verdidl  for  theS.  C.  i  Salk. 
1  \  plaintiff.  j}- , 

r  Carih.  50;. 

S.  C.  1 2  Mod. 

The  plaintiff  declares,  that  A.  and  B.  were  jolntenants  of  the  32'- 
advowfon  of  the  church  in  grofs  ;  and  being  jointly  feifcd,  by  in-    ',^'''  ^' 
denture  between  them  agreed,  that  they  fliould  ftand  fcifed  of  that  Watf.  Comp. 
advowfon  in  common,  and  prefent  feverally  by  turns;  and  lays  fe- ''"^"■"''-  ^''°- 
veral  prefentations  by  each  of  them;    and  the  plaintiff  claims  as"^*"^* 
exec'itor  to  his  fiither,  the  aflignee  of  one  of  the  faid  parties,  for  a 
diilurbance  in  the  time  of  the  father.     The  bifhop  pleaded,  that  it 
came  to  him  by  lapfe.      The  plaintiff  replies,  and  Ihews  that  he 
prefcnted  Sims  within  fix  months,    and  the  bifliop  refufed    him. 
The  biHiop  rejoins,    and   confeffes  the  prefentation,    and  that  the 
clerk  came  to  him,  and  that  he  gave  him  time  to  prepare  for  his 
examination  for  three  days,  and  that  the  clerk  went  away,  and  ne- 
ver 
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ver  returned.     And  iflue  upon  the  rejoinder,  and  verdidl  and  judg- 
ment for  the  plaintiff  in  the  Common  Pleas.     Mr.  Cartbew  for  the 
plaintiff  in  error,  affigned  a  variance  between  the  original  and  the 
The  writ  was  declaration.     The  original  was,  praefcntare  ad  ecclefmm  de  ^taujiton 
the^chureh'cf  ^""i  ^^^  declaration  was,  Staunton  alias  Staunton-Fitzherbert.     But 
Staunton,  mi  per    Holt,     onc    name    is    enough,     and    therefore    ?ion    allocatur. 
thecountwas,  ^^  Exception.     It  appears,  that  the  plaintiff  has  not  any  title.     For, 
tilias  Staunton-  ^'  This  indenture  ////  operatur,  but  is  only  good  by  way  of  cove- 
Fitzljerbert.     nant ;  for  if  it  was  in  cafe    of  lands,  it  would  not  amount  to  a 
partition ;  for  nothing  can  do  that,  but  what  divides  the  title,  and 
makes  feveral  rights  to  feveral  parts,  which  cannot  be  in  this  cafe 
of  one  intire  thing.     And  if  it  be  admitted,  that  this  agreement 
would  make  them  tenants  in  common ;  it  would   neverthelefs  be 
ill,  for  they  could  not  prefent  fingly ;  and  if  they  do,  the  clerk 
may  be  rcfufed.     Nor  could  the  one  of  them  grant  the  whole, 
which  each  of  them  ought  to  have,  if  this  Ihould  amount  to  a  divi- 
fion,  for  they  cannot  have  part  of  an  intire  thing ;  and  fo  two  ad- 
vowfons  fliould  be  made  of  one.     And  there  is  no  cafe  in  all  the 
books  of  the  law,  which  warrants  it.     /Z^//  chief  juftice,  doubtlefs 
they  may  make  partition,  to  prefent  by  turns,  and  that  will  divide 
the  inheritance  aliquatams,  and  create  feparate  rights,  fo  that  the 
one  Hiall  prefent  in  the  one  turn,    and   the    other  in    the    other, 
which  is  a  fufficient  partition  ;  for  partition  of  the  profits  is  a  parti- 
tion  of  the  thing,  where  the  thing  and  the  profits  are  the  fame. 
Partition  by    Indeed  it  cannot  make  two  advowfons  out  of  one,  but  it  can  create 
covenant  to     diiliind:  rights  to  prefent  in  the  feveral  turns.     But  if  this  ihould 
ftandfeifed  tOj^Qj  make  a  good  partition,  the  queftion  is,  if  one  of  them  prefents, 
advowfon  by  and  the  bifliop  does  not  refufe  his  clerk  for  that  reafon,  but  refufes 
turns.  him  obftinately  without  any  caufe,  and  a  quare  impcdit  is  brought, 

and  admitted  to  be  good  ;  whether  the  grantee  fhall  not  recover  his 
prefentation.  The  chief  juftice  thought  this  to  be  a  very  plain  cafe. 
But  at  another  day,  becaufe  Mr.  Cartbew  was  fo  pofitive  in  the 
matter,  that  there  were  no  authorities  in  the  books  which  warrant 
this  cafe;  he  faid,  that  by  JVeJim.  2.  cap.  5.  if  divers  perfons, 
clainving  an  advowfon,  make  compofition  upon  record,  to  prefent 
by  turns,  and  this  compofition  is  executed  by  prefentation  by  one 
of  the  parties,  the  other  may  have  s.  fcire  Jacias  upon  this  agree- 
ment, being  upon  record,  and  he  is  not  put  to  his  quare  impedit  ^ 
and  that  not  only  in  a  cafe  of  a  diflurbance  by  one  who  was  party 
to  the  agreement,  but  by  a  flranger.  And  that  ftatute  does  not 
extend  only  to  privies  in  blood,  but  alfo  as  2  Injl.  362.  fays,  to 
ftrangers  alfo,  which  mufl  be  of  tenants  in  common.  In  28  Hen. 
8.  Dier  29.  pi.  194.  if  tenants  in  common  of  an  advowfon  make 
compofition  to  prefent  by  turns,  and  that  is  execuled  of  all  par- 
tics,  in  a  quare  iwpedit  bi("iight  by  any  of  them  they  have  no  need 
to  make  mention  of  the  compofition ;  which  fl^ews,  that  by  the 
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compofition  the  inheritance  and  right  is  fevered,  and  a  feparate 
intereft  vefts  in  each  of  them,  to  prefent  alternately.  The  only 
difference  is,  that  in  cafe  of  coparceners,  they  being  privies  in 
blood,  the  partition  may  be  by  parol  ;  but  between  tenants  in  com- 
mon it  mufl  be  by  deed.  Fitzh.  not,  br.  62.  d.  f.  11  Hen.  4.  t^.  b. 
And  in  Co.  Entr.  496.  b.  grantee  of  a  next  avoidance,  by  a  man 
who  was  fo  to  prefent  by  turns,  declares  in  qua7'c  impcdit  pofitively 
upon  his  grant,  that  he  was  pojpjjionatits  de  advocatione  ecclejiae 
praedi&ae  pro  prima  et  proxima  vacatione  ejufdem.  And  in  Fitzh. 
nat.  br.  62.  a.  there  is  a  ftronger  cafe,  where  a  manor  with  an 
advowfon  appendant  defcended  to  two  coparceners,  and  they  made 
partition  of  the  demefnes,  and  to  prefent  feverally  by  turns  to  the 
church ;  this  was  a  good  partition,  and  the  advowfon  was  appen- 
dant at  one  turn  to  one  part  of  the  demefnes,  and  at  the  other  to 
the  other. 

Mr.  Carthew  cited  a  cafe  in  2  Mod.  97.  to  the  contrary.  To 
which  Holt  chief  juftice  in  ira  fiid,  that  no  books  ought  to  be 
cited  at  the  bar,  but  thofe  which  were  licenced  by  the  judges. 
Judgment  was  affirmed.     Fx  relatione  m'ri  Jacob. 


A 


Rex  verf.  Higginfon. 

N  information  was  preferred  againfl:  the  defendant  for  main-  Cafej  B.  R. 
X.Q,nxnzQ  contra  formam  ftatiit.     The  maintenance  was  laid  in  3'^: 
Chejler.     And  upon  not  guilty   pleaded,    the   record  was  fent  to  tw«n"tTe  in'- 
be  tried  in  Chcftcr  by  mittitmn  ;   and  the  mittimus  was,  in  informa-  formation  and 
tion    for  maintenance    contra  formam  Jlatuti  faSl.   contra  manute-  '"'">"""• 
ncntes  et  embraceatorcs  necnoJi  illegitimas  emptiones  titulorum.     And 
the  defendant  upon  the  trial  was  found  guilty.     Mr,  Northey  moved 
in  arreft  of  judgment,  that  the  judge  who  tried  the  caufe,  had  not 
any  authority;  for  the  information  is  general,  contra  formam  jlatut. 
and  the  mittimus  \s  confined  to, an  information  upon  32  Hen.  8. 
cap.  9.  thefe  words  in  the  mittimus  being  the  very  words  in   the 
title  of  the  adl  of  HiW^  VIII.  and  fo  he  had  not  authority   to  try 
any  information  upon  all  the  laws  '.igainit  maintenance  in  general. 
And  for  this  exception  the  verdidt    was   fet  afide.     For  per  Holt 
chief  juftice,  though  an  action  will  lie  upon  this  ftatute,  as  appears 
3  Cro.  735.  RajL  Entr.  430.  yet  the  queftion  is,  if  where  there  are 
feveral  ftatntcs,  which  inflift  feveral  diftin(£l  penalties  upon  main- 
taincrs  of  fuits,  ^c.  and  an  information  for  maintenance  concludes 
generally,  as  in  the  prefent  cafe,  it  is  not  a  good  defcription  of  fuch 
information,  that  it  is  an  information  againft  one  of  the  faid  ftatutes 
in  particular.     For  this  information  is  not  only  againft  the  ftatute 
of  3 2  Hen.  8.  cap.  9.  but  alfo  a%d'\nl\  yirtic.  fuper  chart,  cap.  ir. 
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and  I  Ric.  i.  cap.  4.  and  all  the  other  ftatutes.  And  therefore 
the  information  being  general  upon  any  other  flatute,  the  mit- 
timus is  not  good,  which  reftrains  it  to  the  ftatute  of  ^(?«7-_y  VIII. 
only;  but  it  is  a  variance  from  the  record,  with  which  it  ought 
to  agree.  And  therefore  it  ought  to  be  tried  again.  Ex  relatione 
m'ri  "Jacob. 

Starke  ve7'f.   Cheefeman. 

s.  c.  I  Saik.  f  N  an  adlion  upon  the  cafe  upon  a  bill  of  exchange  the  plaintiff 
'  ^^-  J    in  his  declaration  declared  upon  a  bill  of  exchange,  and  that  he 

Drawinjr  a  offered  it  to  the  perfon  upon  whom  it  was  drawn,  and  he  refufed  to 
bill  of  ex-  pay  it,  per  quod  the  firft  drawer  devenit  onerabilis  per  confuetudi- 
chioge  13  an  jjg/jj^  ^^^^  ^^d  there  was  an  indebitatus  ajjiwipfit,  and  a  quantum 
wife!  ^'°  f7ieruity  in  the  declaration.  Judgment  by  default,  and  a  writ  of 
I  Vent.  152,  inquiry  of  damages,  and  intire  damages  given.  And  now  it  was 
'53-  moved   in  arreft  of  judgment,  that  as   the  matter  flood  upon  the 

I  Vent.%-'  ^""^  count,  this  aftion  was  founded  upon  a  deceipt,  the  bill  not 
44..  being  paid  according  to  the  warranty,  every  one   who  draws  a  bill, 

1  Mod  14.  warranting  the  payment  of  it ;  and  therefore  being  in  the  nature  of 
Comb.  32.  an  adtion  for  a  deceipt,  which  is  a  tort,  it  cannot  be  joined  with 
Vide  Hard,  an  ajfumpfj  which  is  founded  upon  a  contract ;  and  therefore  for 
Hob  180       w^nt  of  laying  an  exprefs  promife  it  was  ill,  intire  damages  being 

2  Keb.  69;.  given.  Northey  faid,  that  the  adion  was  founded  upon  the  cu- 
Winch  24.  ftoin,  and  that  the  obligation  arofe  by  that,  and  therefore  the  acti- 
on is  maintainable  without  fhewing  a  promife.  Cro.  Car.  302.  A 
declaration  upon  a  bill  of  exchange  without  fhewing  any  promife, 
and  the  roll  is  fo.  2.  This  founds  all  in  coiitndt,  for  the  cuftom 
raifes  a  promife  in  law,  that  the  drawer  will  pay  the  money,  if  the 
perfon,  upon  whom  it  was  drawn,  refufes  to  pay  it.  And  2  Cro. 
307.  favs,  that  if  a  merchant  accepts  a  bill,  it  has  by  the  cuftom 
the  force  of  a  promife,  to  compel  him  to  pay  the  money.  Holt 
chief  juftice  at  the  beginning  fecmed  to  agree  with  the  objeftion, 
and  faid,  that  he  who  draws  the  bill  warrants  the  payment  of  it, 
and  if  he  does  not,  it  is  a  deceipt,  and  one  may  have  an  adlion  up- 
on it ;  but  then  they  ought  not  to  join  it  with  an  adion  upon  a 
promife.  That  is  the  reafon  of  the  cafe  of  Sir  ')'ohn  Daljloii  and 
Janjh?,  Mich.  7  Will.  3.  B.  R.  A}ite,  5H.  In  the  time  of  2  Cro. 
they  were  not  arrived  at  this  way  of  declaring  upon  bills  of  ex- 
change. Gould  juflice  cited  i  Sid.  306.  that  if  a  man  brings  af- 
fumpfit  for  the  arrears  of  an  account,  where  the  adion  formed  is 
debt;  he  ought  to  lay  an  exprefs  promife,  to  maintain  the  ndlion. 
Holt  faid,  that  the  notion  of  promifes  in  law  was  a  metaphyfical 
notion,  for  the  law  makes  no  promife,  but  where  there  is  a  pro- 
mife of  the  party.     Afterwards  in  this  term  judgment  was  giwen 
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for  the  plaintiff,  becaufe  the  drawing  of  the  bill  was  an  actual  pro- 
miie.     Ex  relatione  vi'ri  Jacob. 

Epifcopus  St.  Davad  verf.  Lucy.      Ante,  447. 

P Ending  the  fuit  againft  the  bidiop  of  St.  Davids    before   the  Anarchbifhcp 
archbifhop,    he  appealed  to  the  delegates;    and   pending  his  "I'-y '^'■pf'^^* 
appeal,  he  moved  i?t  B.  R.  Pafch.  eleventh  of  this  King,  for  a  pro- Jlf'^'"  '''■ 
hibition  to  be  dire(Sed  to  the  delegates  upon  divers  fuggeftions,  which  bhaw  Par. 
prohibition  was  denied.    [See  before,  451.]    After  which  the  com-  Law,  cap.  10. 
miffioners  delegates  over-ruled  his  appeal,   and  the  archbifliop  pro- 
nounced fentence  of  deprivation   againft  him ;    from  which    fen- 
tence  he  appealed  to  the  commiffioners  delegates ;   and  feeing  that 
they  were  of  opinion  to  affirm  the  fentence,  he  moved  by  his  coun- 
fel  for  a  prohibition  now  to  be  granted  by  this  court  to  the  com- 
miffioners delegates,    to  ftay  their  proceedings  in  the  appeal  from 
the  fentence  of  the  archbiHiop ;   upon  a  fiiggeftion,   1 .  That  by  the 
canon  law  the  archbifliop  alone  could  not  deprive  a  bifhop.     And, 
2.  That  the  delegates  refufed  to   admit  his    allegations,    and  the 
counfel  for  the  prohibition  argued,  that  the  archbilhop  had  not  any 
authority  over  his  fuffragan  bifhops ;   that  the   bifliops  are  lords  of 
parliament,  and  fo  peers  to  the  archbifhop,  and  therefore  he  could 
not  have  authority  over  them,  quia  par  /'«  parem  mn   agit  ;  that 
there  are  no  inftances  of  fuch  proceedings,     nor  hath   this  point 
been  determined  in  our  books ;    and  therefore  being  a   matter  of 
great  confequence,  it  ought  to  be   fetded   by  mature  deliberation. 
That  the  deprivations  of  birtiops,   which  have  been  heretofore,  have  Deprivarions 
been    by  the  ecclefiaftical   commiffion,   or  in  convocation,    or  by  °f  biihop*. 
a(ft  of  parliament ;  and  therefore  by  Littleton'%  rule,  if  fuch  a  thing 
might  have  been  done,  it  fliould   be   intended,  that  it  would  have 
been  put  in  pradice  before  this  time.     That  though  the  archbifhop 
may   vidt  and  cenlure  the  billiops;  yet  it  does  not  follow,   that  he 
can  deprive;    becaufe  deprivation    does  not  follow    the  vifitatorial 
power  as  a  neceffary  confequence.    'That  the  law  has  provided /or 
the  temporalties,  as  14  Ediv.  3.  capi  3.  that  their  temporalties  fliall 
not  be  feifed   into  the  King's  hands   but  upon   lawful  caufe,    and 
judgment  thereupon  given  according  to  the  law  of  the  land  ;  and 
25  Edii:.  3.  cap.  6.  that  their  temporalties  fliall  not  be  feifed  for  a 
contempt;  and  that  in  the  cafe  of  the  archbifhop  ol York  and  the 
bifhop  of  D/^r^dw,  in  J^yky' s  placita  parliament  aria  J  3  5.  there  is  a 
diftindion  made  between  their  temporal  ftate  and  their  ecclefiafti- 
cal ;  and   the  archbifliops  have  no  authority  over  them  as  to  their 
temporal  ftate  j  and  therefore  fince  this  fentence  of  deprivation  takes 
awiiy  their  temporalties  from  them,  over  which  they  have  no  jurif- 
didion,  the  King's  Bench  will  grant  a  prohibition,  to  examine  in- 
to 
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to  the  jurilHiftion  of  the  archbiflidp,  to  the  end  that  if  he  has  not 
fiich  jurifdidion,  the  bifliop  may  not  be  deprh^ed  of  his  tempo- 
ralties.     Another  objedlion   was  made,    that    the  fame  commilh- 
oners,  who  were  in  the  conimiffion  of  delegates  upon  the  appeal 
propter  gravamen,  were  coinminioners  in  the  commiffion  upon  the 
appeal  to  the  merits,  where  the  whole  matter,  as  well   the  gravo- 
men  as  the  reft  of  the  caufe,  might  be  urged,  and  fo  they  would 
be  judges  in  the  fame  caufe,  wliich  they  had  determined  againfl: 
the  bifliop  upon  the  former  appeal,  which  was  unreafonable.     E 
contra,  it  was  argued  by  the  Attorney  General  and  the  other  coun- 
fel  for  the  promoter  againfl  the  prohibition.     That  the  fuggeftion 
for  the  prohibition  was  founded  only  upon  the  canon  law,  and  not 
upon  tlie  common  law  or  any  z&.  of  parliament ;  and  therefore  ve- 
ry proper  before  the  delegates  upon  the  appeal,  but  not  any  ground 
A  biiliop  lord  for  a  prohibition.      And  as  to  the  objedion,  that  the   bifhop  is  a 
of  parliament  ^^^^  q£  parliament,  that  is  only  in  refped  that  he  holds  his  tempo- 
t"e^emporal-  ndties  by  barony,  which  temporalties  are  annexed  to  his  bidioprick, 
ties.  and  therefore  being  deprived  of  the  bifhoprick,  he  will  in  confe- 

quence  be  deprived   of  the  temporalties,  and  of  his  feat  in  parlia- 
ment.    There  is  not  any  other  jurifdidlion  for  fuch  purpofe,  for 
the  convocation  is  more  properly  a   legiflativc  than    an   executive 
authority.     If  the  archbilliop  has  no  fuch  authority,    what  is  the 
meaning  of  the  exception  in  23  Hen.   8.  cap.  9.  that  bifliops  may 
be  cited  out  of  their  diocefe  ?    The  ad  as  to  clergymen  in  ge-- 
neral  was  reafonable,  becaufe  there  is  a  jurifdidlion  within  the  dio- 
cefe, to  which  they  are  fubjedj  but  the  exception  was  of  necefllty 
in  cafe  of  bifliops,  becaufe  they  were  not  fubjedl  to  any  other  ju- 
rifdidlion than  that  of  the  archbifliop.     Before  the  ftatute   of  17 
Car.  I.  cap.   11.  which   took  away  the  High  Commiffion  Court, 
which  ftatute  is  fmce  confirmed  by  13  Car.  2.  cap.  12.  they  pro- 
ceeded before  the  commiffioners  appointed  by  virtue  of  the  power 
given  to  the  queen  by  i  Eliz.  cap.  1.  and  the  bifliops  were  deprived 
by  them,  becaufe  it  was  a  more  expeditious  way  of  proceeding; 
but  now  by  the  fiid  adls  the  old  jurifdidlion   is  reflored,   as  it  was 
upon^  26  Hen.  8.  cap.    i.     Alfo   upon   29   Car.  2.  cap.  9.  which 
takes  away  the  writ  de  baerctico   comburendo,  there  is  a  faving  for 
the  jurifdidlion  of  archbifhops  and  bifliops,  ^c. 

Wright  King's  ferjeant  of  the  fame  fide  urged,  that  a  power  of 
deprivation  was  incident  to  the  vifitatorial  power,  and  the  cafe  in 
Ryley  186.  Admitting  the  power  of  the  archbifliop  in  fpiritual 
cafes,  it  mufl  fol'ow  of  confequence,  that  he  has  a  power  of  de- 
privation ;  becaufe  deprivation  is  the  punifhment  proper  for  fome 
cafes. 

This 
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This  matter  was  moved  feveral  times  at  the  bar.  And  the  whole 
court  was  of  opinion,  that  the  prohibition  fliould  not  be  granted. 
And  as  to  the  authority  of  the  archbifliop.  Holt  chief  juftice  faid, 
that  there  are  archbilliops,^  wlio  have  authority  over  their  fuffragan  Archbifhops, 
billiops ;  and  there  are  primates,  who  are  lliperior  to  them.  The 
archbiftiop  of  Spaltrtr.  fays  in  his  book,  that  an  archbidiop  has  the 
fame  authority  over  his  fuffragan  bi (hops,  that  the  bifnop  has  over 
his  inferior  clergy ;  and  though  there  may  be  a  co-ordination  Jure 
Jivino,  yet  there  is  a  fubordination  Jure  ecclcfialiico  qua  humauo  ;  not 
of  nectflity  from  the  nature  of  their  offices,  but  for  convenience. 
And  for  what  other  purpofe  have  archbiOiops  been  inftituted  by 
ecclefiaftical  conftitutions  ?  The  power  of  an  archbifhop  was  very 
great  here  in  £«g-/<3W  anciently  ;  the  fimc  jurifdidtion  of  fupremacy 
as  the  patriarchs  of  Ccvjianthiopk,  (s'c.  The  pope  ufed  to  call 
him,  alterius  crbis  papain,  and  he  exercifed  the  fime  jurifdidion 
with  him.  Theodore,  who  was  archbirtiop  foon  after  the  firft  con- 
f]:itution,  not  more  than  the  fourth,  fifth,  or  fixth,  of  St.  AiijUn, 
deprived  Winifred  bifliop  of  York,  for  the  fud  fee  was  not  then 
metropolitical,  but  fubjcct  to  the  archbiHiop  of  Caiiterbury ;  and 
yet  at  the  fame  time  there  was  a  council  held  ;  and  Beda  commends 
Theodore  for  it.  But  afterwards  in  the  time  of  Henry  I.  and  Kinw 
Stephen,  the  pope  ufurped  the  authority  of  the  archbifhops  j  in 
exchange  for  which  they  became  legati  nati  of  the  pope.  See  for 
this  Roger  Tit'ijden  de  J'chiJ'mate ;  and  that  is  the  reafon  why  this 
pradice  cannot  be  found  to  have  been  put  in  ufe  for  fo  long  timej 
for  when  the  archbidiop  had  diverted  himfeif  of  his  fupremacy,  and 
the  pope  had  gained  all  his  jurifdidion,  tlie  bifliops  being  created 
by  the  pope,  and  confequently  having  better  intercft  at  Rotr.c,  at 
leaft  as  good  as  the  archbilliop,  it  was  in  vain  to  intermeddle.  And 
if  there  are  any  inftanccs  found,  of  bilhops  who  were  deprived  in 
the  faid  time,  it  was  where  the  archbiHiop  had  more  intereft  with 
his  holinefs,  and  fo  the  billiop  perceiving  it  ac(}uicfced.  But  at 
this  day  by  the  acl  oi  Henry  8.  this  jurifdidion  is  reftored.  It  was 
always  admitted,  that  the  archbishop  had  metropolitical  jurifdidion, 

I  and  the  bifliops  fwear  canonical  obedience  to  him  ;  and  where  there 
is  a  vifitatorial  power,  there  is  no  reafon  to  queftion  the  power  of 
deprivation  ;  for  the  fame  fupcriority,  which  gives  him  power  to 
pafs  ecclcfiallical  cenfures  upon  the  bifhops,  will  give  him  power 

I  (to  deprive,  it  being  only  a  different  degree  of  punidiment  for  a 
different  degree  of  offenfe.  This  appears  upon  the  ftatutes  26 
Hen.  8.  cap.  i.  and  i  Eliz.  cap.  i.  where  notwithffinding  that 
there  is  not  one  word  of  deprivation,  but  only  to  vifit,  reprefs, 
rcdrefs,  reform,  corred,  and  amend ;  yet  they  have  been  con- 
rtrued  to  give  a  power  of  deprivation.  And  by  virtue  of  the 
26  Hen.  8.  cap.  1.  Bonner  was  deprived.     Dr.  Bicrnett  the  bifhop 
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of  Salijhury  in  his  book  of  the  reformation   believes  that  Bonner 
was  deprived  becaufe  he  had  accepted  letters  patent  of  Henry  8. 
Birtio   for  life  ^°  ^^  biihop ;  but  that  cannot  be  a  legal  reafon,  for  he  being  bi- 
accepts  letters  fliop  bcforc   for    his   life,    acceptance  of   a   patent   durante   bene- 
pater.t  during  pfacito  could  not  determine  it.     So   the   high   commiflioners,    by 
pcdure.        x'vcXMt  of  the  aft  of  I  Eliz.  cap.  i.  deprived  ;  and  yet  there  is  not 
one   word  of  deprivation  in   the  faid  ad:,   but  only  vifit,   Gfc.    as 
in  the  faid  adt  of  26  Hen.  8.     And  the  realbn,  that  it  is  an  inhe- 
rent prerogative  in  the  King,   is  but  an  additional  reafon  ;  for  it  is 
plain,  that  before  the  ftatute  of  Elizabeth  the  King  could  not  have 
granted  a  commifllon  for  redrelTing  and  reforming  ecclefiaflical  mat- 
ters, and  therefore  the  power  that  they  had   proceeded  from  the 
faid  aft  ;  for  the  King  exerciles  his  ecclefiaflical  fupremacy  by  his 
ecclefiallical  judges,  as  he  exercifes  his  temporal  by  his  temporal 
judges.     And  he  faid,  that  he  did  not  know  any  fubordinate  vifi- 
tatorial  power  in  any   cafe   but  that  of  an  archdeacon,   which  is 
a  fubordinate  jurifdiftion,  and  for  informing  the  bifhop,  and  he  is 
called    oculos  epifcopi.     But  where  there  is  an  unlimited  power  of 
vilitation,  there  mull:  be  of  confequence  a  power    of  deprivation. 
This  jurifdiftion  of  the  archbifliop  has  notice  taken  of  it  in  afts  of 
parliament.     Becaufe  that  the  aft  of  16  Car.  1.  cap.  1 1.  which  took 
away  the  high  commiflion  court,  was  thought  to  have  lefTened  the 
jurifdiftion  of  archbifliops  and   bi(hops ;  therefore  it  was  repealed 
quoad,  by   13  Car.  2.  cap.  12.     And  the  aft  of  29  Car.  2.  cap.  9. 
which  takes  away  the  writ  de  haerctico  combiirendo,  has  a  faving  of 
the  jurifdiftion  of  the  proteftant  archbiOiops  and  bifhops.     If  iifue 
was  joined  (as  his  brother  Goidd  juftice  well  obferved)   in  a  real 
aftion  upon  the  deprivation  of  a  biOiop,  to  whom  could  the  court 
write,   unlefs  to  the  archbidiop  ?    In  cafe  of  deprivation  of  a  par- 
fon,   the  court  writes  to  the  bi(hop  to  certify.     Then  if  the  arch- 
biiliop  had  fuch  authority,  as  it  is  plain  he  had  ;  by  what  law  is  he 
reftrained  ?     Mention  is    made  of  an   old  canon  of  ylntioch,    but 
that  was  never  received  in  EugJajid.    And  if  the  non-ufage  flioulj 
be  an  argument  againft  it,  which  proceeded  from  a  particular  reafon, 
as  appears   before ;  it  would  alfo  be  a  reafon  why  bifliops  fliould 
never  be  deprived  at  all,  becaufe  no  bifhop  was  ever  deprived  from 
the  time  of  Henry  2.  until  Henri}  R.  and  no  other  jurifdiftion  can 
be  fliewn,  to  which  they  are  fubjcft  :    for  all  the  fame  objeftions 
may  be  made  to  the  power  of  the  convocation  ;  for  a  convocation 
has  no  power  over  a  peer  qua  peer  ;  but  the  objeftion  will  not  pre- 
vail, for  their  peerage  is  but  accefTory,  and  they  have  their  tempo- 
ralties  as  they  are  biihops.     And  in  ancient  times  there  were  abbots, 
who   were  lords  of  parliament,  and  yet  their  vifitors  had  power  to 
deprive  them.     So  that  if  any  ecclefiaftical  jurifdiftion   is  allowed 
to  be  over  them,  this  objeftion  will  fail.     And  in  faft  it  iignifies 
nothing,  becaufe  their  peerage  is  but  grafted  upon  their  being  bi- 
I  (hops, 
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fliops.  And  the  notion  of  the  deprivation  of  bifliops  by  the  con- 
vocation :s  new,  and  ftarted  by  Sir  Bartholomew  Shower,  and  (by 
him)  the  convocation  has  not  any  fuch  power ;  and  if  there  was 
fuch  power  in  the  convocation,  it  is  prefiimable  that  care  would 
have  been  taken  in  the  acft  of  Hefiry  8.  that  there  fliould  be  an  ap- 
peal from  them.  Farther,  it  feems  by  the  writ  dc  hacretico  corn- 
bureudo,  Fitz.  nat.  br.  269.  that  what  is  done  in  convocation,  is 
'the  adl  of  the  archbifhop,  and  only  the  confent  of  the  reft  of  the 
clergy  in  convocation.  He  agreed,  that  the  fpiritual  court  has  not 
any  jurifdidtion  in  cafe  of  freehold ;  but  in  this  cafe  the  freehold 
follows  the  perfon,  being  under  fuch  capacity.  He  agreed  alfo, 
that  the  fpiritual  court  cannot  examine  inftitution  after  the  in- 
duction, kt  Hih.  15.  becaufe  that  makes  a  plenarty  ;  and  there- 
fore the  declaring  of  inftitution  to  be  void,  would  be  avoiding  a 
•temporal  aft.  But  thefe  inftances  are  not  like  the  prefent  cafe. 
'The  reafon  of  the  cafe  in  Ryky  was  plainly,  becaufe  the  archbifliop 
punifhed  him  for  matter  in  which  the  biftiop  of  Durham  aded  in 
his  temporal  capacity  as  count  palatine  of  Z)/^r/?^OT;  which  appears 
by  the  queftions  afked,  whether  the  gaol  was  the  gaol  of  the  county 
palatine,  and  whether  it  had  not  always  been  delivered  by  lay 
people  ?  And  (by  him)  to  queftion  this  authority  of  the  arch- 
bifhop,  is  to  queftion  the  very  foundations  of  the  government. 
And  Gw/A/  juftice  faid,  that  in  2  Hc?i.  4.  10.  a.  where  the  eccle- 
liaftical  jurifdidions  are  enumerated,  the  account  begins  with  arch- 
bidiops.  And  it  appears  by  our  books,  that  bifliops  may  be  de- 
prived for  dilapidations,  1 1  Co.  49.  b.  3  Injl.  204.  29  Edw.  3.  16.  a. 
2  Hm.  4.  3.  /^.  And  fuch  deprivation  feems  to  be  by  the  arch- 
biftiop }  for  otherwife  to  whom  fliould  the  court  write  ?  For 
which  reafon  it  muft  be  pleaded  by  whom  it  was  done,  as  Bro. 
depojition,  5.  The  court  cannot  write  to  the  convocation  ;  and  it 
is  ftrange,  if  the  biftiops  are  deprivable,  that  the  law  fhould  place 
it  at  fuch  a  diftance,  as  to  refer  it  to  the  convocation.  And  in 
I  Roll.  Abr.  882.  Anfelmin  archbiftiop  of  Canterburv  is  faid  to  have 
deprived  feveral  prelates.  And  there  is  no  cafe,  where  a  perfon 
hath  power  of  vifitation,  but  he  hath  alfo  power  of  deprivation. 
Fitz.  nat.  br.  tit.  prohibition.  But  when  there  was  fuch  a  fum- 
mary  way  of  proceeding  before  the  high  commifTion,  it  is  no  won- 
der if  fuch  a  tedious  proceeding  before  the  archbifliop  was  not  ufed. 
Bat  Holt  chief  juftice  (liid,  that  though  he  was  fully  fatisfied  in  his 
opinion  that  the  archbifliop  had  fuch  jurifdidion,  yet  he  would  not 
make  that  the  ground  of  denying  a  prohibition  in  this  cafe.  The 
matter  of  the  fuggeftion  is,  that  the  archbifliop  is  reftrained  by 
the  canon  law  from  proceeding,  ^c.  without  afliftance,  ©"<:.  Now 
it  muft  be,  that  the  court  take  notice  that  the  archbiHiop  by  the 
common  law  h;ith  metropolitical  jurifdidion,  and  for  that  purpofc 
he  was  conftituted ;  that  there  are  two  in  England,  who  are  pri- 
mates 
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mates  in  their  refpeftive  provinces ;  and  then  they  have  fuflkicnt 
jurifdiiftion,   and  being  the  judges,  hi:*:  perhaps  by  the  canon  law 
they  ought  to  take  other  perfcns  to  their  afiiilance,  yet  their  pro- 
ceeding without  fiich  afilftance  cannot  be  a  ground   for  a  prohi- 
bition.    If  in  fcifl  the  archbidiop  extended  his  jurifdidtion  iartlicr 
than  he  could  by  the  rules  of  the  common  law,  that  might  be  a 
ground  for  a  prohibition  ;  but  where  all  the  authority  that  he  makes 
ufe  of  is  no  more  than   what    the  common  law  allows  him,   but 
there  are  fome  ccclcfiaftical  canons,  which  reftrain  him  irom  ex- 
ercifing  the  jurifdiclion  which  he  hath  by  the  common  law ;   that 
is  matter  proper  for  the  conufince  of  the  delegates  upon  the  appeal, 
but  no  ground  to  prohibit  them  from  proceeding.     And  it  is  with- 
out precedent,    to    grant  a  prohibition    to   the   ecclefiaflical  court, 
becaufe    they  proceed  there  contrary  to   the  canons.     And  Gould 
juftice   ftid,   that  if  a  tortious  judgment  be  given,    that  is  proper 
matter  for  appeal,  and  not  for  prohibition.     And  of  that  opinion 
lord  Hobcvt  is  exprefly.     And  as  to  the  objeflion  concerning  the 
commiffioners  of  the  commiffion  of  delegates,    Holt  chief  juftice 
faid,  that  they  upon  a  fecond  appeal  could  not  determine  the  gra- 
vamen at  another  time.     And  if  the  faid  objedlion  fliould  be  al- 
lowed, where  their  courfe  is,  upon  allowing  the  g7-ava7nen^  to  re- 
tain the  caufe,  there  the  archbifliop  might  make  the  fame  objection, 
that  they  were  not  proper  perfons  to  be  judges  for  the  bifliop,  be- 
caufe they  had  determined  the  gravamen  againft  the  archbifliop, 
and  fo  they  fliould  not  proceed  at  all,   it  being  but  the  reverfe  of 
the  faid  objedlion.     And  he  was  of  opinion,  that  being  appointed 
judges  by  a  new  commiffion,  it  was  well  enough.     And  the  pro- 
hibition was  denied  by  the  whole  court.     And  Holt  chief  juilice 
ordered  the  counfel  for  the  bilhop  to  enter  their  fuggcll:ion  upon 
record,  and  they  would  enter  the  reafons  of  the  denial  of  the  pro- 
hibition.    And  Holt  faid,  that  if  the  other  party  had  infilled  upon 
it,  they  could  not  have  moved  for  a  prohibition  before  their  fug- 
geftion  was  entred  upon  the  roll.     Then  Mr.  Mountague  on   be- 
half of  the  bifliop  moved  the  court,  that  they  would  grant  a  man- 
damus to  the  commiu^oners  delegates,  to  admit  the  bifliop's  alle- 
Motion  for  a  gations.     And  he  compared  it  to  the  cafes  Vv'here  they  grant  man- 
admirthe'aT   damus's,  to  Compel  the  granting  of  probates  of  wills,  and  letters  of 
legations  of    adminiflration.     But  per  Holt  chief  juftice,  the  King's  Bench  can- 
the  bilhop.      not  grant  a  mandamus   to   them,   to  compel  them  to  proceed   ac- 
cording to  their  law.     Indeed  ?na?2damiis's  are  grantable  to  compel 
probate  of  wills,   becaufe  it  concerns  temporal  fight ;  and  to  com- 
pel the  grant  of  letters  of  adminiflration,  becaufe  the  flatute  direds 
to  whom  they  rtiall  be  granted.     But  in  the  prefent  cafe  a  mandamus 
was  denied.     Ex  relatione  m'ri  Jacod. 
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Note,   that  after  this  denial   of  the  prohibition,    the  bifhpp  of  Error  upon 
St.  Davids  petitioned  the  lord  chancellor  .S(?wtrj,  to   have  a  wrif'^"'"'."' * 
of  error  upon  this  denial  of  the  prohibition.     Who  having   fome^"^"  ' 
doubt,    whether  it  would  lie  or  not,    referred  it   to  the  attorney 
general ;    who  certified   his  opinion,    to  be,  that   a  writ"  of  error 
would  lie  in  this  cafe.     Upon  which  the    fuggeftion   was  ent:ed 
upon  record,  and  the  denial  of  the  prohibition  ;   and  the  writ  of 
error  was  grarited,  -and  the   whole  record  brought  by  the'  chief 
juftice  into  parliament.     And  afterwards  upon  hearing  of  his  opi- 
nion, the  lords  of  parliament  were  of  opinion,  that  a  writ  of  error 
would  not  lie  in  this  cafe.     Note,  that  ii?/^  chief  juflice  told  me, 
that  if  the  lords  had  been  of  opinion,  that  the  prohibition  ought 
to  have  been  granted,  he  never  would  have  grarited  it. 


Rex  ver^.  Chandler. 


/^J/frW/Vr  was. brought  into  court  upon  a  habeas  corpus,  to  which  S;  C.  Garth. 
^  the  warrant  of  his  commitment  was  returned.     And  upon  two  S"'' 5^8. 
exceptions  taken    to  his  comiiiitment,    he  was  dil'charged.     The  .  jl|'jj,j' ^' 5' 
firft  was,  that  it  did  not  appear  fufficiently,  that  the  defendant  had  3  Danv.  Ab. 
not  fufficient  diftrefs  (he   being  committed  upon  a  convidion  upon  3°5-  P'-  6- 
the  new  a(5l  of  dcer-ftealing)  and  therefore  it  was  ill;  for  if  he  had  ypj^n^'ji^'^^^"^^^. 
fufficient  dirtrefs,  the  juftices  of  peace  had  not  any  power  to  Com- ftitutcofdeer- 
mit  him  to  prifon  ;  but  the  warrant  of  commitment  only  recited, ''"''"S  "n- 
that  Chandler  of  the  parifh  oi  Hadley  in  the  county  of  M/i^/t;/t'x  miacd,  if  he 
was  cbnvidt,  &c.  'and  becaufe  that  he  did  not  pay  the  forfeiture,  hath  fuflicier.t 
the  jdfliee  iffued  his  warrantj  dire<n:ed  to  all  conflables,  &c.  to  re-  "''^^'^'■^,, 
quire  them,  to' levy  the  forfeiture   by   diflrefs,   G?r.   and  thatf' the  ^.  j^j'^^^  '  "_ 
'conftable  of  5ozi;//j  M/V;«  in  the  faid  county  had  made  returnj,  that  10. 
the  'defendant "had  no  goods  in  Hadley,    thefe  a:re  therefore;   ^^ .  See  now  ftat. 
Kn6.  per  Hohind.  Gould  ]uik\cc,  the  adt  of  parliament  is  not  pur,-c.  1;.  &  2S. 
fucd,  for  the  return  of  the    conflable  is    nothing  to  the  purpofe.  and  lUt^ 
In"3eed  a  warrant  is  appointed  by  the  ftatute  to  be  iflued  and  rc-^  ^l'^  '• 
turned;  but  the  ftatute  does  not  fay,  that  upon  the  return  to  the  A/.  581, 
-warrant,  that  he  has  not  fufficient  diftrefs,  he  fhall  fufter  imprifon-  5^3- 
-mcntj  ^c.  but  that  for  want  of  diftrefs  he   (liall  fufFer  imprifon- 
ment,  &c.     And  therefore  if  there'  is   no  diftrefs,   nor  the  pecu- 
'jiftry  penalty  paid,  the  remedy  for  that  ceafes,  and  the  oft'ender 
•ou"ht  to    fufter  another   puniffiment,    and  judgment  ouglit   to  be 
given  for  that,  and  there  ought  to  be  more  than  a  bare  commit- 
■ment.     If  the   party  was  prefent,  as  in  this  cafe,  upon    the  con- 
viflion,  the  juftice  ought  to  adjudge  that  he  ftiould  pay  the  money 
uf>  the  adl  appoints,   and    then  he  ought   to  detain  him  for  two 
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days,  to  difcover  if  he  hath  fufficient  diftrefs;  and  if  it  appears, 
that  he  hath  not,  then  he  ought  to  record  it,  and  give  judgment 
that  he  fliall  fuffer  imprifonment,  and  commit  him  prefentiy.  But 
if  the  party  was  not  prefent,  then  he  ought  to  proceed  in  this 
manner.  Firft  he  ought  to  iffue  his  warrant  for  levying  the  money 
,  by  diftrefs,  and  if  it  appear  to  him  by  the  return  of  the  warrant, 

that  there  is  not  fufficient  diftrefs,  then  he  ought  to  record  that  he 
hath  no  diftrefs,  and  therefore  award  that  he  fliall  be  committed, 
6ff.   and  upon  that  iftue  his  warrant.     But  a  man  ought  not  to 
continue  in  prifon  upon  a  bare  recital  in  a  warrant  without  any 
adjudication.     There  ought  to  be  a  judicial  determination  where 
fuch  infamous  punishment  is  to  be  inflided.     It  is  faid  in  8  Co. 
1 20.  a.  Dr.  Bonham's  cafe,  that  there  ought  to  be  a  record  made 
of  it.     But  I'urtoti  juftice  was  of  opinion,   that  the  ifluing  of  the 
warrant   in   this  cafe  was  well  enough,    and  fo  the  commitment 
good  upon  the    return  of  no  diftrefs.     2.  The   fecond   exception 
ConftaWe  of    yy^s,  that  the  conftable  of  South  Miins  could  not  return  a  matter 
cannot  return  ®f  ^^"^  ^°"^  ^^  Hadky,  becaufc  it  was  out  of  his  jurifdidion.     And 
want  of  goods  the  whole  court  was  of  that  opinion.     For  per  Holt  chief  juftice,  if 
"'*=^'*';j'"- a  ftatate  di reds  a  thing  to  be  done  by  a  conftable,  that  will  give 
cy.  ^^^^  jurifdidion  over  the  limits  of  their  pariHies.     So  if  a  juftice 
cute" by  8"*"°^  peace  direds  his  warrant  to  a  particular  conftable,  he  may  exe- 
csniiable.       cute  itout  of  his  parifti.     But  where  a  warrant  is  direded  generally, 
to  all  conftables,  ^c.  it  fliall  be  taken  refpedively,  to  each  of  them 
within  their  feveral  diftrids ;  and  not  to  the  conftable  of  one  parifti, 
to  take  a  diftrefs  in  another  parifti.     For  where  a  precept  or  war- 
rant is  direded  to  men  by  the  name  of  their  office,   it  is  confined 
to  the  diftrids  in  which  they  are  officers.     And  therefore  the  con- 
ftable of  South  Mimi  could  not  return  this  fad  in  Hadiey.     To  all 
which  Goidd  juftice  agreed ;    and  he  faid,  that   the  return   of  the 
warrant  by  the  conftable  of  the  parifti  where  he  lived  might  have 
been  fufficient  fatisfadion  to  the  juftice  of  peace,    to  ground  his 
adjudication  upon  it.     Mr.  Northey  ftarted  an   objedion,  that  the 
convidion  ought  to  be  quaftied,  before  the  defendant  could  be  dif- 
Eiecution  up-  charged  J  for  though  in  a  writ  of  execution  the  judgment  is  ftiewn 
on  an  errone-  f^hich  has  uo  need  to  be  fhewn  there)  and  errors  appear  in  it.  yet 

ous  judgment    \  .        .  .  -i      1       •     1  1  ,-    1        n       1  1 

is  good,  until  the  executipn  IS  good,  until  the  judgment  be  reverled.  So  though 
the  judgment  errots  appear  in  this  convidion,  &c.  And  alfo  the  court  will  not 
r«v«f  <=«'•  take  notice  of  the  convidion,  becaufe  it  need  not  be  fliewn.  But 
Holt  chief  juftice  faid,  he  doubted  of  that.  For  in  BiipeH  cafe  in 
Vaughan^  the  jury  were  fined,  becaufe  they  gave  a  verdid  againft 
evidence,  and  were  committed  in  execution  for  it  in  court,  which 
was  a  judgment  ;  and  yet  they  were  difcharged  in  the  Common 
Pleas,  though  the  record  of  the  convidion  was  not  before  them. 
He  faid,  he  always  believed  it  a  ftrong  objedjoi^.  But  they  agreed 
clearly  m  BujlieU'%  cafe,    that  if  it  had  been  a  convidion  upon  a 

verdid ; 
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verdi<5;  they  could  not  have  difcharged  B/^/^^f// out  of  execution, 
until  the  judgment  had  been  reverfed  by  error.  But  this  point  was 
not  afterwards  moved.     Ex  relatione  m'ri  Jacob. 

Villers  verf.  Parry  and  Moor.     Error  C.  B, 

lviX.v.  Hil.  10  &  11  Will.  Z'    B.  R.    Rot.  179. 

THE  plaintiff  fued   a  fiire  facias  againft  Parry    and  Moor^.C.  Comb, 
bail  of  Sir  Talbot  CkrAy  upon  a  recognifance  in  which  they  3^7- 
bound  themfelves   in  the   fum  feverally   of  2000/.  and  the  writ 
was  to  fhew  caufe,  why  the  fum  of  2000/.  fliould  not  be  levied 
upon  each  of  them.     The  defendants  plead,  that  no  capias  iflued 
againft  the  principal.     To  which  the  plaintiff  replied,  and  fliewed 
a  capias.      And  upon  demurrer  judgment  in  the  Common  Pleas 
was  given  for  the  plaintiff.     The  demurrer  was,  that  the  plaintiff 
ought   not  to  have  execution  of  the  two  feveral  fums  of  2000/. 
and  2000/.  againft  the  defendants.     The  joinder  in  demurrer  was, 
that  he  ought  to  have  execution  of  the  feveral  fums  of  2000  /.  and 
2000/.     And  the  judgment  was  entred,    that  the  plaintiff  fliould 
have   execution  againft   both  defendants  of   the  feveral  fums    of 
2000/.  and  2000/.      Upon  which  judgment  error  was  brought, 
and  alTigned,  that  the  court  hath  given  an  erroneous  judgment  in 
this,  that  they  have  given  a  joint  judgment  of  4000/.  againft  each 
of  the  defendants,    where  it  ought  to  have  been  but  for  2000/. 
againft  each  of  them.     Againft  which  it  was  argued  by  Mr.  Brc- 
derick  for  the  defendant  in  error,  that  the  whole  depended  upon 
the   interpretation  of  the  feparalibus  fummis  contained  in   the  bar. 
And  (by  him)  there  are  feveral  vi^ords,  which  do  not  import  any 
determinate   fenfe,    but  ought  to  be  interpreted  according  to   the 
company  in  which  they  are.     Of  this  fort  is  the  word  fcparalia, 
and  it  fignifies  refpeftlve.     And  if  the  judgment  had  been,  that  he 
fhould  recover  the  refpeftive  fums  of  20C0/.  and  2000/.   it  had 
been  good.     It  appears  that  each  acknowledged    but  2000/.  and 
that  they  fhould  be  levied  againft  them  feverally.     And  therefore 
though  the  judgment  be  joint  in  the  words,  yet  the  fubjeft  matter 
requiring  it,  feveral  interpretations  (ball  be  made ;  and  the  prayer 
is   confined   to  the  fecundwn  fonnam   rccognitionis.     Palm.  435. 
Latch  137.     2  HcN.  4.   13.     Where  in  a  J'circ  facias  againft  fe- 
veral terretenants  the  ftieriff  returned,  that  he  warned  them  fecur.- 
dum  formam  brcvis  \  and  it  was  adjudged,  that  it  fhould  be  taken 
refpcdtivcly,  becaufe  the  return  was  fcctmdam  formam  brcvis.     So 
here  the  prayer  \%  fecunditm  formavi  rccognitionis.     Pfe  cited  alfo 
I  5/</.  339.  Gee  V.  Fane  &  ux.     Teh.  $1.     i  Sound.  65.     Pajlh. 
4  U'^^'f. 
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34  C«r.  2.  B.  R.  Rot.  386.  Mich.-T,  Will.  &  Mar.  B.  R.  Rot. 
Rofy V.Hunt.  357.  Of  257.  Rofy  V.  Hunt.  And  (by  him)  where  there  is  error 
Bare  error  in  i"  ^^6  bare  entry  of  the  judgment,  the  court  will  reverfe  the  judg- 
judgment.      ment  of  the  Common  Pleas,  and  give  fuch  judgment  as  they  ought 

to  have  given. 

But  the  whole  court  were  of  opinion,  that  this  was  error.     But 
Holt  chief  juftice  faid,  that  it  was  a  queftion,    if  it  might  not  be 
Amendment,  amended  in  the  Common  Pleas.     To  which  it  was  anfwered  by 
Mr.  Northey  council  for  the  pkirltiff  in  error,  that  fuch  a  motion 
:>    '■  "  had  been  made  in  the  Common  Pleas,  and  denied.     [See  it~  before 
182.]      '^xsX  Holt  feemed  to-  be  of  opinion,    that  it  might  well 
be  amended,  the  writ  being -good,' and  therefore  this  fault  in  the 
judgment    but  'vitiim  clerici.      But  if  the'  Writ  had  been  ill,    it 
..      could  not  have  been  amended,  becaufe  th6  party  might  have  had  a  ' 
.<■    new  writ.     Upon  which  it  is  adjourned,-  to  the  intent  that  appli- 
cation might  be   made  to  the  Common  Pkas  for  an  amendment. 
' .     And  it   being  moVed  there,  the  -court  was  divided,  two'  judges  a- 
-.   .gainft  tvvx).     And  fo  the  cafe -was  'not  moved  ■'aftei'wards  in  the 
King's  Bench.  -  -      '    '   •    '  •   '  ' 


Rex  verf.  Pheafant.*'  '  "  '' 

VJitAoVad-  T7RR OR  brought  t'breverfe' a  judgment  of  attaindeir  upon  an 
tunc  et  ibidem  \p ^  indidlmfint  for  a  rape.  Several  errors  were  affigned  by  Mr. 
J"''"-  -Pee're  WiUidms,  and   over-ru'led.     Among  others  one  was, 'that  it 

-is  liot  faid  in  the  caption,  adtunc  et  ibidehi  jurat,  and  it  may  be, 
that  they  were  fworn  at  an  alehoufe,  and  not  for  the  faid  piirpofe, 
&c.  And  for  this  he  cited  i  Ventr.  16.  2  Keb.  610.  i  Mod. 
26.  iKeb.  583.  But  the  court  inclined  to  difallow  the  ex- 
ception, becaufe  it  would  reverfe  an  infinite  number  of  attainders 
and  judgments  upon  indidmeiits.  And  Holt  chief  juftice.  faid, 
that  in  Coventry,  Lincoln,  &c.  the  grand  jury  were  fworn  at  the 
feffions,  from  whence  they  came  to  the  aflifes,  and  they  infifted, 
that  they  were  not  accuftomdd  .  to  *be  fworn  thfere' again;  but 
he  held  it  to  be  an  HI  praftice',  and  always  for  his 'part,  caufed 
them  to  be  fworn  again  at  the  affife's.  And  'this  'exc^pfidn  being 
moved,  the  court  refiilea  to  allowit.  .  ' 


■:■*  • 
.1  .  >••■  .    .'■■■•     ■•'■  ....  '■* ' 


The 
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The  inhabitants   of  the  parifli  of  Clerkenwell  againft  ^.q.  Q^xK\i. 

Bridewell.  t2:486. 

487, 501. 
A    Who   had  been  educated  in  Bridewell  as  apprentice  of  one  \  ^^'''  *^^' 
^^     of  the   niafters  of  the  faid  hofpital  in  the  trade  of  hemp- 4\iod.  1J7, 
dreffing,  came  to  the  parifli  of  Clerkenwell^  and  there  being  like-  '58- 
ly   to  become  chargeable,   ^c,    was  removed  by  two  juftices  to  \  E".  237! 
Bridewell,  which  is  an  extraparochial  place.     But /^r  Holt  chief  jaftkes  of 
juilice,  the  juftices  of  peace  have  no  authority,  to  fettle  any  perfon  peace  have  no 
in  an  extraparochial  place  ;  for  the  ftatute  which  gives  them  autho-  removrpjor 
rity,  extends  only  to  the  poor  within  parifhes.     Parifties  in  repu-  perfons  into 
tation  are  within  the  ad,  but  places  extraparochial  are  out  of  the  '^^'^^  ^^'"^' 
aft.    And  the  order  of  the  juftices  was  quafhed.  P"°''"''' 


wm^ 


7  A 


Barter 


55° 
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12  Will.  3.   B.  R.    1700, 

Sir  John  Holt  Chief  Juftice. 
Sir  John  Turton  1  =y.  „  • 
J'/r  Henry  Gould] -^"j""^' 


Cremer  verf.  Wickett.     Ante  509. 

S,  C.  Carth.   "TTN   an  adlion  for  afTault,    battery,    and  wounding,    the  defen- 
5 '7-  I     dant  pleaded  another  adtlon  depending  in  this  court  in  abate- 

rT^Lief '^'"'^'^  1    ment.     The  plaintiff  replied,  mil  tiel  record.     And  entry  was 
See  Ante  274.  made,  quia  curia  domini  regis  hie  fe  advifare  vult  fuper  infpe- 

Bione  et  examitiatione  recordi,  &c.  dies  datus  eft,  &c.  And  the 
defendant  put  a  demurrer  into  the  office,  and  refufed  to  pay  for 
the  entry  of  his  plea  ;  for  which  reafon  the  plaintiff  figned  final 
judgment.  So  that  the  queflion  in  court  was,  whether  the  demur- 
rer was  regular.  For  if  it  was  regular,  then  he  ought  not  to  pay 
for  it,  till  the  paper  book  was  complete  ;  but  if  otherwife,  then  he 
ought  to  pay  for  it  before,  and  for  want  of  that  the  plea  was  no 
plea,  and  fo  judgment  ought  to  be  by  default,  which  is  final  judg- 
Judgment  by  ment.  And  per  Holt  chief  juflice,  where  it  is  a  record  in  the  fame 
default  is  final,  court,  it  is  the  moft  proper  and  fure  method  ;  if  it  was  a  record  in 
another  court,  then  there  ought  to  be  a  rejoinder,  quod  habetur  tale 
recordum,  &c.  And  if  in  this  cafe  upon  fearch  it  appears  to  the 
court,  that  there  is  fuch  record ;  then  the  entry  ought  to  be,  quia 
infpeSlis  recordis,  &c.  cipparet,  that  there  is  fuch  record,  ideo,  (Sc. 
But  if  no  fuch  record  be  found,  then,  quia  infpeSlis,  &c.  non  in- 
•uenitur  aliquod  tale  recordum,  f'^c.  then  judgment  quod  refpondeat 
ulterius  ought  to  be  given,  for  failer  of  the  record  ;  and  there  is  no 
need  to  join  iffiie,  where  it  is  a  record  of  the  fame  court.  The 
other  method  has  been  ufed,  viz.  to  rejoin,  quod  habetur  tale  re- 
cordum ;  but  that  is  contrary  to  the  reafon  of  tiie  law,  for  where  it 


Eafler  Term  i^  Will.  5.  551 

is  a  record  of  the  fame  court,  the  entry  ought  to  be  made  as  here. 
Dier  228.  a.      Or  otherwife  the  plaintiff  might  have  prayed  oyer 
of  the  record.     Then  this  entry  being  regular,  the  demurrer  was 
irregular.     But  then  final  judgment  ought  not  to  be  figned,    but 
only  quod  refpondeat  ulterius ;  for  failer  of  record  is  not  perempto-  RffionJes  ou- 
ry.     But  Mt.  Northey  for  the  plaintiff  urged,  that  they  might  fign-f^'X"/'"" 
final  judgment  by  nil  dicit  for  want  of  paying  for  the  plea.     But 
per  Holt  chief  juftice,  that  is  too  hard,  where  there  was  a  proba- 
ble queftion,  as  there  was  in  this  cafe.     And  therefore  the  judg-  '' 
ment  was  fet  afide,  and  the  plea  flood  as  of  the  laft  term,    and 
-day  was  given  to  infpedt  the  record  as  of  this  term.    Ex  relatione 
ftfri  Jacob. 

Aflimead  verf.  Ranger. 

S.  C.  Salk. 

5iitr.    Trin.    11  J'Fill.  3.      B.  R.      Rot.    754.     Comyvs (>z^- 

I  .      -r*  S.  C.  Cotnyns 

has  It  Rot.  752.  7,. 

S.  C.  I  2  Mod. 

THE  plaintiff  brought  an  a(5tion  of  trefpafs  agalnft  the  defen-  ^'\^    ^j 
dant  for  the  breaking  of  his  clofe  at  B.  and  the  cutting  and  ,,  Mod.  18. 
^carrying  away  of        oaks  and  afhes,  (Sc.     The  defendant  pleaded,  Copyholder 
.that  the  place  where,  ©■(;•.  is  a  clofe  called  Horn  clofe  containing ''y"^"'^°'"'^^'' 
•eight  acres;  and  that  it  is,  and  at  the  time  of  the  trefpafs  was,  the  ,rees  to  repair 
freehold  of  the  defendant;  and  that  the  oaks  and  aflies  were  timber  his  houie.  and 
trees  there  growing ;  and  therefore  he  cut  them  down  and  carried '^^i'"?^'"'^'" 

11  11        rni  •»        r-  rr^i  i    •      •  r>-  treipals  againu 

them  away,  as  well  and  iavvtully  he  might,  isc.     The  plamtift  re- the  lord  if  uc 
■plies,  that  the  place  where,  &c.  is  parcel  of  a  meffuage  and  twenty  cuts  them, 
acres  of  land,  which  are  copyhold,   and  parcel  of  the  manor  of, 
'&c.  whereof  the  defendant  is  feifed  in  fee  ;    and  that  he  granted 
them  to  J.  S.  for  his  life,  to  hold  at  the  will  of  the  defendant  ac- 
cording to  the  cuftom  of  the  manor ;  and  that  there  is  a  cuftom 
within  the  manor,  that  every  copyholder  for  life,  isc.  hath  ufed, 
to  have   all   timber   trees  fuper  eifdetn  ten-is  cu/lumariis  fuis  cre- 
fcenteSy   for  the  reparation   of   their    honfes,  &c.  and  that  all   the 
timber  trees  at  the  time  of  the  trefpafs  aforelaid,  and  until  this  time, 
■growing  upon  the  faid  lands,  were  not  fufficient  for  the  reparati- 
ons, &c.     The  defendant  demurred.     And  Hilary   term  laft  Mr. 
Northey  for  the  defendant  took  exception  to  the  replication,  becaufe  New  affgn- 
it  is  not,  alias  quam  in  harra,  which  oughtJo  have  been  faid,  fince n'^'"''' 
the  plaintiff  varies  from  the  place  in  the  defendant's  plea;    But  Holt  ^ 

chief  juftice  held,  that  was  well  enoiigh^it  being  very  well  con- 
.Ififtent,  for  the  place  where,  Gfr.  may  be  a  clofe  called  Horn  clofe 
containing  eight  acres,  and  yet  it  may  he  parcel  of  a  copyhold 
tenement  and  twenty  acres.  Then  Mr.  Earle  took  exception  to 
■ifae  defendant's  plea,  becaufc  he  had  not  given  colour  to  the  plain- 
itiff.     But  per  Holt  chief  juftice,  if  the  plaintiff  replies,   the  defeft 

of 
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Default  of  CO-  of  colour  is  Waived  ;  but  upon  a  general  demurrer  advantage  might 
Iriica'tio!,''^  have  been  taken  of  it.  And  now  this  term  Mr.  Northey  argued  for 
not  by  general  the  defendant,  I ,  That  the  lord  of  the  manor  might  take  tlie  trees 
demurrer.  growing  upon  the  copyhold,  if  he  leaves  enough  for  reparations. 
Godly.  173.  /'frCo^^  chief  iuftice.  And  the  conftant  practice  is  ac- 
cordingly through  all  the  Weft  of  England,  where  the  lord  may  af- 
fign  to  the  copyholder  enough  for  repairs  upon  other  landj  and 
therefore  it  is  not  material,  though  he  did  not  leave  enough  upon  the 
copyhold  land.  2.  The  plaintiff"  cannot  have  an  adion  of  trefpafs, 
but  an  adtion  upon  the  cafe.  As  if  a  man  has  right  to  eftovers  in 
a  wood,  and  the  owner  cuts  all  the  wood ;  he  fliall  have  cafe  and 
not  trefpafs.  Moor  546.  pi.  727.  3  Cro.  629.  i  Roll.  Rep.  1961 
Mr.  Eark  e  contra  argued  for  the  plaintiff",  that  the  copyholdw 
might  have  trefpafs  againft  the  lord  himfelf.  2  Hen.  4.  12. 
2  Saund.  422.  Noy  14.  Crofs  v.  Abbot.  And  as  to  the  other 
point,  that  the  lord  could  not  cut  the  trees,  without  leaving 
enough,  he  relied  upon  13  Co.  67.  2  Brownl.  328.  in  point,  Hey~ 
don  V.  Smith. 

And  the  whole   court  were   clear    of  opinion,   that   judgment 
ought  to  be  given  for  the  plaintiff";  becaufe   it  appears,  that  the 
plaintiff"  had  not  enough  to  repair  without  thefe  trees.     And  there- 
fore  judgment    could  not    be   given   for  the   defendant,   without 
overthrowing  the  cafe  of  Heydon  v.  Smth.      And  per  Holt  chief 
juft:ice,  a  copyholder  holds  the  trees  by  copy  of  court-roll,  as  well 
as  the  land ;  and  therefore  it  feemed  to  him,  that  the  lord  could 
not  cut  the  trees  growing  upon  the  copyhold.     And  3  Cro.  361. 
fays,  that  the  copyholder  may  lop  the  trees  without  fpecial  cuftom  j 
which  (hews,  that  the  copyholder  has  a  fpecial  property  in  them. 
And  there  are  fome  places,   where  the  lord  compounds  with  the 
copyholder  for  his  fpecial  intereft ;  and  the  copyholder  fhall  have 
the  acorns ;   and    if  birds  build  their  nefts,    and  breed  there,    he 
Ihall  have  the  young  ones.     And  it  is  not  like  the  cafe  of  a  leafe 
of  the  land  excepting  the  trees ;    for  there  the  trees   were  never 
LeiTor  cannot  demifed,  and  the  lord  may  enter  and  cut  them.     But  where  they 
enter  and  cut  are  not  excepted  upon  the  demife,  though  after  feverance  the  pro- 
they'areVx-    P^'^^V  of  them  is  in  the  lord,  yet  he  cannot  cut  them;  no  more  can 
cepted  by  the  the  lord  enter  upon  his  copyholder,    and  cut   the  trees.     But  he 
demife.         f^id,  that  he  would  not  give  an  abfolute  opinion  as  to  that  point. 
In  the  principal  cafe  judgment  was  given  for  the  plaintiff;     Aftcr- 
}  wards  error  was  brought  upon  this  judgment  in   the  Exchequer 

Chamber,  and  the  judgment  was  affirmed  there.  And  afterwards 
error  was  brought  in  Parliament,  and  both  judgments  were  rever- 
fed  Monday  2S  April  lyoz,  ten  lords  being  for  affirming,  and  ele- 
ven for  reverling. 

Atwood 
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S.  C.   I  Salk^ 
40Z. 

Atwood  verf.  Burr.  Ca"h.'447. 

Lilly's  Entr. 

A  Writ  of  error  brought  upon  an  award  of  execution  upon  a  "^|  ^^°' 
Jcire  facias  againft  the  bail    was  quafhed,    becaufe  the  writ /^-»/f  328. 
was,    in  adjudicatione   executionis  judicii  praediBi,    &c.    where  jt^e/'-Szi. 
■  ought  to  have  been,  in  adjudicatione  executionis  fuper  f^^°Snitionem.^"^°^^^^°'^^^^ 
Ex  relatione  m'ri  Jacob,  /are  facias 

upon  a  reco- 
gnizance 

Mois  verf.  Baierton.  ^"* 

Intr.  Trin,  11  /F///.  3.     B.  R.      Rot.  1^7. 

IN   ajumpfit  brought  by  the  plaintiff  and  laid  m  Norfolk,    the  ^"t  <>fchu. 
defendant  pleaded  the  ftatute  of  limitations.     The  plaintiff  re-{7^{Xr 
plied,  and  fliewed  a  writ  of  claiifum  fregit  brought  within  the  fix  county  will 
years  m  Suffolk,  and  continued  thereuntil  this  time.     The  defen- "«' ^^"'^  ">e 
dant  demurred.     And  in  the  Common  Pleas  judgment  was  given  „i,ations. 
for  the  plaintiff  there,  that  the  replication  was  good,  and  that  this  Aku  383. 
writ  of  claufu?}!  fregit  had  avoided  the  ftatute  of  limitations.     And  +54-  ^^^^ 
now  upon  error  brought,  and  the  general  errors  affigned,  the  judg- 
ment was  reverfed.     But  in  maintenance  of  the  judgment  2  Ventr. 
193,258,  were  cited.     But /.t  ^5// chief  juftice,  though  this  writ 
of  clauj'um  fregit  might  be  a  fufficient  procefs,  to  bring  in  the  par- 
ty,   and  compel  an  appearance,  yet  it  cannot  be  an  original,    to 
avoid  the  ftatute  of  limitations.     This  way  of  proceeding  is  to  era- 
dicate all  the  principles  of  the  law.     If  a  plaint  be  levied  in  an  infe-  Plaint  in  an 
rior  court  within  the  fix  years,  and  then  it  is  removed  into  the '"^^"o^  ^o"" 

,,  -'  ',,  i--/-rii  1  J    will  avoid  the 

King's  Bench  by  habeas  corpus,   and  the  pkiintift   declares  here  <7f  flatut«ofli- 
no'uo,  and  the  defendant  pleads  the  ftatute  of  limitations;  the  plain- miutlons. 
tiff  may  reply,  and  fhew  the   plaint  in  the  inferior  court ;  and  that 
will  be  fufficient  to  avoid  the  ftatute  of  limitations.     1^  relatione 
m'ri  facob, 

S.  C.   I  Salic. 

rr-l  r    VT  ♦  309.   3'6. 

Tilney  ver  .  Norns.  canh  519. 

^  ^  I  Ro.  Ab. 

Intr.  Trin.  9  IVjIL  3.      Rot.  182.  m/S^^* 

1  Saund.  1 12. 

N  a<ftion  of  covenant  was  brought  againft  an  adminiftrator  for  Covenant  lies 

i-i  «v....v^  ...      o  9  -  •  •         ,1  „  acamlt  an  ad- 

.^  ^  a  breach  of  covenant  in  his  own  time  for  not  repairing  tne  ^"j^j^^^^^^  ^^ 
premiffes.  The  quaere  arofe  upon  the  declaration,  it  being  alleged  a  termor  for  a 
generally,  quod  fat  us  de  et  in  praemijjis  legitime  devenit  to  the  de- b^.j^';  of^- 
*"  7  B  fendant; 


A 


own  time. 
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fendant ;  whether  the  admin iftrator  of  a  lefTee  for  years  is  not 
chargeable  in  his  own  right  in  this  cafe  for  a  breach  of  covenant  in 
his  own  time.  And  Mr.  Peere  Willimns  argued  for  the  plaintiff, 
tliat  this  was  a  covenant  which  ought  to  be  performed  upon  the 
land,  and  runs  with  it,  and  binds  the  affignee.  5  Co.  16,  Spence"% 
cafe.  Moor  399.  The  dean  and  chapter  of  JVitidfor'%  cafe,  5  Co. 
24.  the  fame  cafe.     And  the  affignee  of  part  Hiall  be  chargeable 

'.  with  this   covenant,    Cro.  Car.  222.     W.  Jones  245.   Congbain  1;. 

•      .       King.      And  for  the  fame  reafon   an   executor    or    adminiftrator 

^  '  Ihall  be  chargeable  as  tenant  of  the  land,  as  every  other  pofTeffor 
is,  for  a  breach  of  covenant  in  their  own  time.  And  if  the  law 
jfliould  be  otherwife,  it  would  be  a  great  hardfhip  to  the  land- 
lord, who  (as  is  faid  in  the  cafe  of  the  dean  and  chapter  of  Wind- 
for  in  5  Co.)  leafed'  his  land  at  a  lefs  rent  for  this  confideration  ; 
for  it  may  be,  that  the  teftator  did  not  leave  any  ajfets ;  but  that 
.would  be  no  hardfhip  to  the  adminiftrator,  becaufe  he  might  waive- 
the  term,  or  affign  it  over,  and  difcharge  himfelf,  if  the  premifTes 
were  in  fo  bad  a  condition,  as  not  to  be  worth  being  repaired. 
And  there  are  many  cafes  which  will  warrant  this,  as  5  G?.  31. 
Hargrave'i  cafe.  Debt  againfl:  the  adminiftrator  in  the  debet  and 
dctinct  for  rent  incurred  in  the  adminiftrator's  time ;  which  cafe  is 
tlic  ftronger,  becaufe  it  appeared,  that  the  defendant  was  admini- 
ftrator, upon  the  declaration.  2  Injl.  302.  The  executor  or  ad- 
miniftrator of  a  tenant  for  years  fliall  be  puniftied  for  wafte  done 
in  their  own  time.  And  i  Andcrf.  52.  that  the  judgment  for  the 
damages  fliall  be  againft  them  de  bonis  propriis.  And  there  is  no 
difference  between  permiffive  and  voluntary  wafte,  that  will  in- 
fluence this  cafe,  becaufe  this  breach  of  covenant  is  in  nature  of 
permifiive  waf^e;  except  that  the  cafe  of  wafte  is  ftronger,  be- 
caufe treble  damages  are  recoverable  there,  but  fingle  damages  on- 
ly in  covenant.  And  if  the  executor  affigns  over,  wafte  will  lie 
againft  him  in  \hs.  temiit ;  therefore  it  is  not  hard,  to  fupport  this 
ad:ion  ;  and  judgment  fhall  be  againft  him  de  bonis  propriis.  Oipce 
of  exec,  280.  A  man  may  be  charged  as  executor  barely,  where  he. 
might  be  ctTarged  as  aftignee,  as  Allen  42.  debt  will  lie  againft  an  exe- 
cutor in  the  detinet  for  rent  incurred  in  his  own  time.  And  therefore 
■  he  admitted  all  the  cafes  to  be  law,  where  in  adlions  of  covenant 
brought  againft  executors  for  breaches  in  their  own  time,  the  judo-- 
ments  are  de  bonis  tcjiatoris;  becaufe  in  the  faid  cafes  they  are  named 
'executors,  and  charged  as  fuch;  but  in  this  cafe  the  defendant  is 
charged  as  affignee,  and  as  affignee  he  ought  to  be  cliarged  de  bonis 
■propriis.  And  for  thefe  reafons  he  prayed  judgment  for  the  plaintiff. 
And  judgment  was  given  for  the  plaintiff,  nif,  &c.  becaufe  nocoun- 
fel  attended  for  the  defendant;  though  Holi  chief  juftice  faid,  that 
he  had  a  mind  to  hear  counfel  of  the  other  fide.  Ex  relatione 
}7i'ri  Jacob.  Afterwards  this  was  argued  twice  at  the  chief  juftice's 
3  chamber. 
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chamber,  by  Mr.  Peere  Williams,  and  by  lerjeant  Wright  for  the 
defendant ;  and  after  mature  deliberation  the  plaintiff  had  judg- 
ment. 

Rex  verf.    Toler. 

MRS.  Stout  mother  of  Mrs.  Sarah  Stout  fued  a  writ  of  ap-s  c.  Salk, 
peal  out  of  Chancery  againfl  Speticer  Cow/^r  Efquire,  coun- 176. 
fellor  at  law,  the  youngeft  fon  of  Sir  William  Coivper  baronet,  for  i'  '^  ^  ^on- 
the  fuppofed  murder  of  her  daughter,  in  the  name  of  an  infant,  j^^^f^- J^ ',g* 
who  was  a  relation  to  the  faid  Sarah  Stout,  and  her  heir;   and  be-  turn  a  writ  to 
fore  the  writ  was  returnable,  procured  herfelf  to  be  admitted  guar-  ^"  i^^i*"' 
dian  to  the  infant  in  the  faid  appeal  by  the  lord  chief  juftice  Holt,  ^hlch  writ 
After  this  the  friends  and  mother  of  the  infant,  being  influenced  by  was  fued  by 
the  Coisjpers,  went  to  the  defendant  who  was  underllieriff  of  Hert-  ^"g|,'Jft""  , 
fordjlnre,  with  the  infant,  and  demanded  of  him  the  writ  of  ap- 
peal, which  the  defendant  delivered  accordingly.     And   now  this 
term,  after  the  return  of  the  writ  was  expired,  Mr,  ferjeant  Lcvijiz 
and  Mr.  Carthew,    being  counfcl  with  Mrs.  Stout    the  guardian, 
made  a  motion  in  the  King's  Bench,   to  have  a  rule,  that  Toler 
fliould  return  the  writ.     And  upon  a  rule  made  accordingly,  that 
Toler  fliould  fliew  caufe,  why  he  fliould  not  return  the  writ,  the 
whole  m>itter  appearing  upon  the  affidavits,  and  that  the  writ  was 
burnt,  and    (o  loft,  the  queftion  was,  whether    the  re-delivery  of 
the  writ  by  the  defendant  to  the   infont  was   a  contempt   to  the 
court.      And  it  was  ftrongly  argued  for  the  defendant,  that  this 
was  no  contempt,  becaufe  it  was  the  fuit  of  the  infant,  and  the  in- 
fant upon  compofition  made  might  come  into  court,  and  difallow 
his  guardians.     2  Roll.  Rep.  59.   Oz/A^-'s  cafe.     And  therefore  if  the 
infant  has  his  writ  again,  it  is  a  futlicient  excufe  for  the  Iheriff. 
That  after  the  writ  returned  into  the  court,  the  infant  may  come 
and  difavow  the  fuit ;   and  the  court  will  difcharge  the  guardians. 
1   Roll.  Ahr.  28S.  D.     And  if   tlie  infant  has  fuch   power  over 
the  fuit,   after  it  is  begun;    a  fortiori  before  the  writ  is  returned. 
And  Mr.  Ward  cited  Ibme  caies,  as  Dalt.  jj.  that  if  the  plaintiff 
order  the  flieriff,  to  let  a  man,  who  is  in  execution  at  his  fuit,  go 
at  laroje,  and  he  docs  fo  accordingly ;  it  is  a  good  bar  in  debt  for 
the  escape.     And  3  Buljlr.  98.  Biamford  v.   Blamford,    that  if  in 
fuch  cafe  the  flicriff  refufe  to  let  him  go  at  large,  an  adtion  of  falfe 
imprifonment  lies  againft  him  ;  and  there  the  lord  Coke  fays,  that 
the  fheriff  is  bound  to  take  notice  of  the  plaintiff.     And  2  Cro.  379. 
Withers  v.  Henley   to  the  fame  purpofc.     It  was  urged  alfo,    that 
the  guardian  was  not  appointed,  till  after  the  writ  was  fued ;   fo 
that  when  the  writ  was  delivered  to  the  flieriff,  the  guardian  had 
nodiing  to  do  with  it.     And  the  pradice  of  underrtieriffs  delivering 

writs 
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writs  again  to  plaintiffs  was  well  urged.     But  fer  Holt  chief  juftice, 
there  is  a  great  difference  between  the  re- delivery  of  writs  to  men 
of  full  age  plaintiffs,  and  to  infants  plaintiffs.     For  the  law  takes 
great  care  of  the  iuits  of  infants,  that  they  (hall  not  fue,  but  by 
iuch  perfons  as  the  court  appoints,  becaufe  they  cannot  manage 
their  own  fuits.     And  therefore  the  law  will  never  permit  fuch  per- 
fons to  difpofe  of  writs  out  of  court ;  who  cannot  profecute  a  writ, 
when  it  is  returned  in  court.     But  the  flieriff  has  nothing  to  do, 
but  to  execute  the  writ.     And  therefore  when  the  infant  came  to 
demand  the  writ  of  the  defendant,  the  rc-delivery  to  him,  when 
he  has  no  power  to  difpofe  of  it,  is  no  more  than  a  delivery  to  a 
mere   Itranger,  which  is  a  contempt.     And  it  is   an  infufferable 
contempt,    when  underflieriffs    by  thefe  pradlices   hinder  juftice. 
Whether  there  was  a  guardian  appointed  or  not,   fignified  nothing 
to  him.     If  no  guardian  had  been  appointed,  then  upon  the  return 
of  the  writ,  if  the  plaintiff  had  been  called,  and  no  pcrfon  had  .:p- 
peared,  the  plaintiff  ought  to  have  been  nonfuit,  and  the  defendant 
difcharged.       See  Latch  178.      But  fuch  dilcharge  had  been  by 
courfe  of  law,  and  not  in  fuch  manner  as  this,  by  anticipation  of 
the  court.     If  the  court,  upon  the  coming  in  of  the  infant,  and 
difavoN'.'ing  of  the  fuit,  could  difcharge  the  guardian  j  yet  the  under- 
fheriff  out  of  court  has  no  power  to  do  it.     And  in  the  faid  cafe  it 
is  in  the  difcrction  of  the  court,  and  they  may  and  ought  to  refufe 
-  H.  P.  C.  199.10  fuffer  it.     And  a  retraxit  ^-nKx^A  is  error.     The  cafe  in  Roll\ 
;  If  the  plaintiff  TJ^^or/i  is  Hot  law.     Befidcs,    that  if  the  plaintiff  had  been   non- 
mrppeallnce^^i'^  after  appearance,  the  defendant  ought  to  be  arraigned  at  the 
in  appeal,  the  fuit  of  the  King,    though  he  had  been  acquitted  upon  the  indid- 
defendantfhal!  Ys^^xi\.,  and  ought  to  have  bccn  put  to  plead,  autrrfhits  acquit.     If 

be  arraigned      ,  ..         P     ,  ,  .  f  ./,'.•'..  ?,  . 

atthefultof    the  guardian  had  any  thing  to  do  with  the  writ,  it  is  rolhinty  to 
theKing,  and  the  purpofe;  for  the  writ  is  the  King's  writ,  and  ought  to   he  re- 
''^  •^I'lfnrt*^'    turned  in   the  court.     And  in  the  book  oi Ed'u:ard  \\\.  an  attach- 
(hallbeput  to  ment  was   granted  againlt  a  Iherift  for  not  executing  a   replevin. 
pie^d,  «://.r.   There  was  alfo  an  objedtion,  that  the  writ  was  not  returned,  and 
jmts  acquit.     j}^£^gPQpg  fj^g  court  could  not  take  notice  of  it.     To  which  Hoh 
chief  juftice  faid,  that  the  flieriff  was  the  officer  of  the  court,    and 
they  could  examine  him,  what  writs  he  had  returnable  here,  and 
what   was   become  of  them.     That  it   is  the  common  pradice. 
And  where  a  writ  of  error  is  fued  out  of  Chancery,  to  remove  a 
record  out  of  an  inferior  court,  returnable  here ;    if  they  fue  exe- 
cution  afterwards,   and    before  the  return,  this   court  will  punifti 
Starkey's cafe.  them.     And  he  cited  the  cafe  of  Mr.  Starkey  in  the  time  of  the 
lord    chief  juftice  Kelytige,    who   was   fteward    of  Windjor  court, 
where   a    complaint    was   made   againft    him,    for   being    judge, 
plaintiff,  and  bailiff;  and  Mr.  Starkey  at  the  bar  faid,  it  did  not 
concern  this   court ;  but  he  was  committed,    for  every  fuch  mif- 
demeanor  is  inquirable  here.     And  therefore  he  was  of  opinion, 
4  that 
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can- 


that  this  was  a  contempt  in  the  defendant,  and  that  he  ought  to  be 
committed. 

Turton  juftice  was  of  opinion,  that  this  was  not  a  contempt. 
And  he  relied  upon  the  common  pradice  of  rc-delivering  writs  to 
plaintiffs;  and  faid  much,  to  induce  a  belief  that  the  defendant  did 
this  ignorantly  out  of  the  fimplicity  of  his  heart. 

Gould  juftice  agreed  in  opinion  with  Hoit  chief  juftice,  that  this 
was  a  contempt;  and  took  the  fame  diftinftion  between  men  of  full 
age  and  infants,  as  to  the  withdrawing  of  writs ;  and  laid  that  this 
fuit  by  appeal  was  different  from  all  other  fuits  by  infants,  for  thev  infams 
cannot  profecute  an  appeal   hy  prochein  amv,  though  they  may  all  Fo'""'-'^  "P- 
other  fuits,  but  only. by  guardian.     zyHcn.^.iua.       '  oua'Xn^ ''^ 

Tokr  was  committed  the  laft  day  of  the  term  upon  the  report 
upon  the   interrogatories,  and   he  was  bailed   the  next  day  bv  Mr. 
juftice  Turton  at  his  chamber.     Afterwards  in  the  vacation   before 
Trinity  term  a  petition  was  preferred  to  Sir  Nathan  PVright,  lately 
made  lord  keeper  of  the  great  feal  of  England,  to  have  a  new  writ  New  writ  of 
of  appeal  granted.     But  upon  the  hearing  of  council  on  both  fides  ^PP"^**^"'^**' 
for  fix  hours  and  more  by  him,  aliifted  by  the  lord  chief  juftice 
Trchy,  the  lord  chief  baron  Ward,  and  Mr.  juftice  Poicell,  whom 
my  lord  chief  juftice  Holt  fent  in  his  place,  and   Sir   J  dm  Trevor 
the  mafter  of  the  rolls,  by  the  unanimous  opinion  of  all  of  them 
the   petition  was  rejedled.     And   afterwards  in  Trinity    term  next 
following  Tokr  was  fined  200   marks.     Upon  which  occafion  Holt 
chief  juftice  fliid,  he  wondered  that  it  fhould  be  faid  that  an  appeal 
is  an  odious  profecution.     He  fiiid,  he  efteemed  it  a  noble  remedy.  Appeal  a  ro- 
and  a  badge  of  the  rights  and  liberties  of  an  Englijhman.     The  fta- '''"^^'"^''y* 
tute  of  Gloucejler,  cap.  9.  has  provided,  that  it  fhall  not  be  abated 
fo  lightly  as  before  it  had  been  ;  but  if  the  appellant  declares  the  i.\t\, 
the  year,  the  day,  the  hour,  the  time  of  the  King,  and  with  what 
weapon,   the  appeal  fhall   be  maintained.     And  3  Hen.  7.  cap.  i. 
whicli  gives  power  to  proceed  at  the  fuit  of  the  King  within  the  year, 
does  yet   fave  the  appeal  to  the  party  after  acquittal.     And  there- 
fore fince  this  remedy  hath  been  favoured  by  adls  of  parliament,  and 
tends  to  the  fupport  of  families,  and  is  of  evident  ncceffity  in  fome 
cal'es  (to  fiiy  nothing  of  this  prefent  cafe,  but  only  that  a  very  odd 
method  has  been  taken,  and  that  too  publickly  avowed,  for  with- 
drawing of  this  appeal)    the  judges  ought   to  encourage  appeals. 
The  court  of  King's  Bench,  to  (hew  their  rei'cntmcnt,  committed 
Toler  to  the  prifon  of  the  King's  Bench  for  his  fine,    though  the 
clerk  in   court  would  have  undertook  to  pay  it.     And  Holt  chief 
juftice  faid  to  Tolcr^  that  he  had  not  been  in  prifon  long  enough 

7  C  before ; 
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before  ;  and  that  he  might  now,  if  he  pleafed,  go  to  Hertford,  and 
make  his  boaft  that  he  had  got  the  better  of  the  King's  Bench. 
Ex  relatione  rn'ri  Jacob. 


S.  C.  :  Salk 
10. 


in  a 
ration 


Trefpafs  or  Pitts  vcrf.   Gaincc  and  Forefight. 

cafe. 

fuHe  ctfe"    J  N  an  adion  upon  the  cafe  the  plaintilF  declared,   that  the  firft 
pi.  123.   '     1   oiOBober  in  the  year  of  the  King  that  now  is,  he  was 

AH.  8+.        mafter  of  fuch  a  (hip,  which  (hip  lay  then  in  Ipfwich  haven  loaden 
^  '    with  corn  in  quodam  viagio  tunc  obligata  ad  Dantzick  per  ipfum  the 

2  Ro.  Abr.    plaintifF^^rWi?,  and  that  the  defendants  entrea  and  feifed  the  fhip, 
556-  and  detained  her  fo   long,   per  quod  impeditiis  et  objiruiius  fuit  in 

Qso.]^c.  zk,'^,'^icigio  praediBo^  to  his  damage,  &c.     The  defendants  juftified  the 
z66.  feifure  as  bailiffs  to  the  corporation  for  toll,  &c.     But  the  plea  for 

Prefcription  feveral  defeds  in  it  was  over-ruled;  as,  r.  That  a  prefcription  was 
corpo-  Yixd  in  the  corporation  to  have  toll,  Gfc  and  it  was  not  (hewn,  that 
this  was  a  corporation  time  whereof,  &c.  2.  They  faid,  that  they 
detained  the  fliip  until  they  were  paid  the  toll  and  charges  j  and 
Diftrefs.  title  is  made  only  to  diftrain  for  the  toll.  But  Mr.  Ward  for  the 
defendants  did  not  pretend  to  maintain  the  pl<;a;  but  he  took  ex- 
ception to  the  adion,  that  it  will  not  lie,  but  that  the  plaintiff  ought 
to  have  brought  a  general  adion  of  trefpafs.  4 1  Edw.  3.  24.  Adion 
upon  the  cafe  againfl  a  miller,  for  that  that  he  ought  to  grind  his 
corn  without  payment  of  toll,  he  brought  his  corn  to  be  ground, 
and  the  defendant  took  two  bufliels  of  peas,  &c.  and  it  was  held, 
that  the  plaintiff  ought  to  have  brought  a  general  adion  of  trefpafs. 
He  cited  alfo  Pabn.  47.  13  Hen.  7.  26,  Lane  65.  and  the  cafes 
of  Thot-nton  and  AujUn^  Hill  4  Will.  &  Mar.  rot.  1051.  C.  B, 
and  Pafch.  9  Will.  3.  C.  B.  Hills  v.  Clerk.  [See  the  faid  cafes 
before,  p.  1^8.]  Mr.  Hall  e  centra  for  the  plaintiff  faid,  that 
in  the  faid  cafes  the  property  was  in  the  plaintiff;  but  here  the  fhip 
did  not  belong  to  the  plaintiff,  and  he  had  no  damage  but  the  lofs 
of  his  voyage.  Holt  chief  juftice  :  The  plaintiff  here  might  have 
had  trefpafs,  and  declared  that  he  was  poffeffed  of  a  ihip,  and 
founded  his  adion  upon  the  poffeflion.  But  when  he  brings  the 
adion  as  mafler,  he  cannot  have  trefpafs,  but  cafe.  A  baillee  may 
maintain  trefpafs,  but  then  he  ought  to  declare  upon  his  poflefllon. 
So  the  mafter  might  have  done  here,  and  the  defendants  could  not 
fay  that  the  fhip  was  not  his.  But  when  he  fues  as  mafter,  he  can 
recover  only  as  oflicer,  and  therefore  this  adion  is  more  proper. 
Then  Mr.  Weld  for  the  defendant  took  exception,  that  it  is  not 
faid  he  had  an  intent  to  profecute  his  voyage  ;  for  it  may  be,  if  he 
had  not  been  detained  by  the  defendants,  he  would  not  have  made 
his  voyage.  But  per  Holt  chief  juflice,  it  is  enough  for  the  plaintiff 
I  to 
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to  fay  that  he  had  his  cargo  on  board,  and  bound  for  fuch  a  place  j 
for  he  has  no  need  to  fay,  that  the  wind  was  fair.  Judgment  for 
the  plaintiff.     Ex  relatione  m'ri  Jacob, 

The  King  againfi  The  mayor  of  Abingdon. 

AMandamia  was  granted,  direded  Jacobo  Courteen  majori,  bal- 
livis,  et  omnibus  principalibus  burgenfibm^  burgi  dc  Abingdon, 
traetcr  Johannem  Scllwood  et  Johannem  Spinnage,   reciting   the  let- 
ters patent  conftituting  them  a  corporation,  and  how  by  the  letters 
patent  the  commonalty  ought  to  eleft  two  out  of  the  capital  bur- 
geffes,  to  be  mayor  for  the  enfuing  year;  and  the  mayor,  bailiffs, 
and  capital  burgeffes,  ought  to  eledl  one  of  them  ;    and  they  Ihew 
the  faft,    that  John  Sellwood  and  John  Spinnage  were  capital  bur- 
geffes, and  eleded  by  the  commonalty ;  and  therefore  it  commands 
them,  to  ele(ft  one  of  them  to  be  mayor ;  and  it  commands  the 
mayor,  to  fwear  him,  &c.     To  which  writ  of  mandamus  they  re- 
turn the  adl  of  13  Car.  2.  fejf.  2.  cap.   i.  by   which  it   is  enabled, 
that  if  any   perfon,   after  the  expiration  of  the   commiffion  there 
mentioned,  fhall  be  eleded  into  any  office  in  a  corporation,  who 
{hall  not   have  taken  the  facrament  according  to  the  rites  of  the 
church  oi  England  within  one  year  before  fuch  his  eledion,  the 
eledion  fhall  be  void;    then  they  fay,   that  within  twenty  years 
after  the  twenty-fifth  of  March  1 663  John  Sellwood  and  John  Spin- 
nage were  eledted  capital  burgeffes,  and  that  within  one  year  before 
their  eledtion  they  had  not  received  the  facrament  according  to  the 
rites  of  the  church  of  England,  per  quod  eleSfiu  coriim  vacua  devenit, 
et  quod  non  funt  principales  burgenfes  burgi  praediBi,  &c.     Several 
exceptions  were  taken  to  this  writ,  and  this  return  ;    but  the  prin- 
cipal of  them,  and  thofe  which  were  adjudged,  were  thefe.     i.  The 
."exception  to  the   return   was,  that  the  merits   of  the  return,  viz. 
that  Selkvood  and  Spinnage  were  not  capital  burgeffes,  could  not  be 
proved  by  it ;   for  though  it  was  true,  that  within  twenty  years 
after  the  twenty-fifth  oi  March  1663  they  were  eleded  capital  bur- 
geffes, and  were  not  qualified,  yet  they  may  have  qualified  them- 
felves,  and  may  have  been  eleded  capital  burgeffes  again  fince  ;  and 
if  that  be  true,  they  may  be  capital  burgeffes  at  this  hour  ;  and  then 
though  they  were  not  qualified  when  they  were  eleded  firft,  that 
is  no  reafon  why  one  of  them  fliould  not  be  eleded  mayor  ;  there- 
fore they  ffiould  have  added  to  the  return,  that  thev  were  never 
eleded  fince.     For  anfwer  to  which  it  was  faid,  that  the  laft  words, 
et  non  fuitt  principales  burgenfes  burgi  praediBi  was  a  pofitive  dired 
affirmation  of  itfelf,    that  Selhvood  and  Spinnage  were   not  capital 
burgeffes,  and  a  fufficient  anfwer  to  the  writ  without  more  faying  ; 
fiand  a  general  potive  return  is  good,   1  Sid.  209.     But  all  the  court 

held 
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held   the  exception  good.     And  Holt  chief  juftice  faid,  that  if  the 
words,  et   non  junt  principales,  &c.  had   been  omitted,  the  fpecijl 
matter    in   the    return   would  not   have    been  good  and  fufficient. 
The  writ  fuggefts  an  eledlion,  which  the  court  muft  intend  to  be 
true  ;   and  the  defendants  avoid  it  by  inference,  which  is  not  con- 
clufive.     The  defendants  fhew,  that  within  twenty  years  after  the 
twenty  fifth  of  March  1663  Sellwood  and  Spiitnage  were  eledted,  &c. 
within  the  year  before  which  eleftion  they  had  not  received  the 
facrament ;  which  avoids  the   faid  eledlion,    but  does   not  exclude 
Returns  ought  a  fubfequent  elcdlion.     Returns  ought  to  have  the  moft  exaft  cer- 
to  be  certain,  tainty  that  the  law  approves,  becaufe  they  cannot  be  traverfed,  nor 
hath   the   party    the    benefit   of    interpleading;    and  therefore   the 
whole  matter  ought  to  be  fo  certainly  laid  before  us,  to  the  end 
that  we  may  judge  whether  the  caufe  returned  be   fufficient  or  not. 
Now  if  this  matter  had  been   pleaded  in  a  bar  (which  is  good  if  it 
be  certain  to  a  common  intent)  the  plaintiff  might  have  replied  a 
fubfequent  eledion.     And  if  it  be  fo,  that  that  is  not  excluded  by 
the  return,  the  return  cannot  be  good,  becaufe  it  does  not  anfwer 
the  point  of  the  writ,  I'iz.  that  they  are  principal  burgeffes.     The 
time  of  the  eleftion  ought  to  have  been   ihewn,  wz.  that  fuch  a 
time  Seiiwootd  was   elected,   and  that  within   one  year  before,  &c. 
and  that  he  was  not  ele<fted  fince.     We  know  in  facft,  that  fubfe- 
quent eledions  have  been  made.     Bethell  was  eledled  flieriff,   and 
not  being  qualified,  he  received   the  facrament,    and   wus  eledted 
another  time.     Then  here  the  et  non  funt  principales^  &c.  will  not 
make  it  good ;    for  that    is  only   by    inference,  to   warrant  which 
there  are  not  fufficient  premifl'es,  it  being  coupled  to  the  former 
part  of  the  fentence  by  the  copulative  et. 

Mandamui  Two  exccptioHS  Were  taken  to  the  writ.      r.  That  it  is  ill  di- 

refted ;  for  it  ought  either  to  have  been  dircdicd  to  the  corpo- 
ration by  their  corporate  name,  or  otherwife  to  the  members  of 
it  by  their  natural  names ;  for  the  law  makes  no  other  diftindlion 
of  perfons.  But  it  is  here  direifted  to  the  mayor,  bailiffs,  and 
capital  burgeffes,  who  are  but  part  of  the  corporation,  for  the 
corporation  is  the  mayor,  bailiffs,  and  burgeffes,  and  there  is  no 
fuch  corporation  as  this.  And  for  this  exception  in  a  fnandamus 
to  this  town  of  Abingdon  the  writ  was  quaOied.  T.  '')ones  52. 
RoW'i  cafe  (father  to  the  chief  juftice.]  But  per  Holt  chief  ju- 
fiice,  though  the  cafe  in  "Jones  is  in  point,  yet  it  was  never  efteemed 
to  be  law  at  any  time  fince.  And  he  faid,  that  he  remembred 
that  his  brother  Pe7nherton  and  Sir  IVtlliam  Jo7ics,  who  were  at 
the  bar  then,  wondered  at  the  refolution,  and  fo  alfo  did  the  whole 
bar.  If  the  writ  is  direded  to  the  corporation,  it  has  been  held 
good.  But  if  it  be  di reded  to  thofe,  who  by  the  conftitution  of 
the  corporation  ought  to  do   the  ad,  without  doubt  it  is  good  alfo. 

There 


direded 
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fwear. 


There  have  been  a  hundred  writs  directed  to  the  mayor  and  alder- 
men oi  Londoti  in  ca(es  of  a6ls  to  be  done  by  tiiem  feparately  ;  and 
that  is  the  courfe'  of  all.  mandatory  writs.  And  wherefore  muft,it 
be  diredled  to  the  whole  corporation,  when  the  reft  of  them  do  not 
obftrud  the  doing  of  the  thing,  nor  have  ^ny  power  to  exedute  the 
command  of  the  court  ? 

2.  The  fecond  exception  to  the  writ  was  to  that  pSrt'  of  .the  Mandamus  t* 
writ  which  commanded  the  mayor  to  fwear  Selhmd  and  Spinnagc,  *'^"^  ^""^ 
that  they  fued  this  too  foon  ;  for  a  maiidamm  ought  not  to  go, 
until  the  officer  has  refufed  to  do  the  a<ft,  and  his  duty;  or  at 
leaft  that  there  was  fome  perfon,  who  had  right  to  have  the  thing 
done  to  them ;  which  was  not  in  this  cafe,  bccaufe  they  were  not 
yet  eled:ed.  That  this  was  to  fu'e  a  mandamus  quia  tiniet^  and 
like  the  cafe  of  an  original  bearing  tejie  before  the  caufe  of  adlion 
accrued.  But  per  Holt  chief  juftice,  it  will  be  w?ll  enough  in 
this  cafe,  becaufe  they  are  a6ls  deperlding  the  one  upon  the  other ; 
firft  they  ought  to  ele6t  him,  and  then  the  mayor  ought  to  fwear 
him.  And  the  writ  was  held  good,  and  the  return  difallowed, 
and  a  peremptory  mandamus  was  granted.  Ex  relatione  m'ri 
Jacob. 


•y      Slaboume  verfus  Bengo. 

IN  ejedment  the   plaintiff  declared  upon   two  feveral   demifes,  Ejeftment, 
habendum  tenement  a  praediSia,    cfr.    by  virtue   whereof  he  en-^"^'"'^"'"  "\ 
tred,  and  was  poircfled,  quoiifque  the  defendant  entred  in  tenementa,  "d\aa.  "  ^^T' 
and   the    pjaintiff  expulit   et   amovit  a  tcrmino  fuo  praediSlo   inde 
nondum  finite^    &c.      Mr.  Northey  moved  in  arreft   of  judgment, 
that  tenemerita praedi^a  was- 'uncertain,  and  therefore  ill,  for  it  did 
not  appear  which.     The  fame  of  termino  fuo  praediBo  inde  'nondum  Termino  fuo 
finite^  which  makes  the  farmer  objedlion  the  ftronger,   becaufe  it'"*'  "'"'^^''^ 
complains  but  of  one.      But  the  court  held  the  firft  to  be  well  urms.^^^  "^° 
enough,  and  that  it- would<fextend  to  both.     And,  as  to  the  other, 
if  it  had  been  omitted,  the  declaration  had  been  wtW  enough,  ..and 
therefore  it  would  not  hurt  it.     judgment  for  the  plaintiff.     Ex.re'- 
latione  m'ri  Jacob.  . 


D  Rex 


V 
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A  woman  can- 
not have  two 
chriftian 
names. 


Rex  •  "oerf.  Newman.        ''  « 

HE  defendant  was  indidled  by  the  name  oi  Elizabeth  New- 
man alias  Jtidith  Hancock,  for  keeping  a  bawdy  houfe. 
Mr.  King  moved  to  quafli  it,  becaufe  a  woman  cannot  have  two 
Chrijlian  names ;  for  which  reafon  in  a  cafe  in  Noy  the  return  of 
a  rtjcous  was  quafhed.  And  for  this  reafcn  the  indidment  was 
quafhed.     Ex  relatione  rn'ri  Jacob. 


T 


Traverfe  of 
the  wrong 
writ  in  debt 
upon  a  bail- 
bond. 


IN  debt  upon  a  bail-bond  the*  defendant  pleaded  the  ftatute  of 
23  Hen.  6.  cap.  lo.  and  fliewed  an  arrell  by  a  wrong  writ. 
The  plaintiff  replied  and  (liewed  the  right  writ,  and  traverfed 
the  wrong  writ.  The  defendant  demurred.  And  exception  was 
taken,  that  the  plaintiff  fhould  not  have  traverfed  the  wrong  writ, 
according  to  i  Saund.  22.  Bcnnet  v.  Fiikins.  Holt  chief  juflice. 
The  plaintiff  has  no  need  to  traverfe  the  wrong  writ,  but  only  to 
reply  the  right  writ,  and  rely  upon  that..  For  it  may  be,  there 
were  two  writs;  and  the  defendant  might  be  arreffed  by  virtue  of 
the  writ  returnable  die  Martis,  &c.  and  then  the  other  writ  might 
come  to  the  flieriff  returnable  die  Mercurii,  which  coming  to  his 
hands,  when  the  defendant  was  in  cuftody,  amounts  to  an  arrefl 
.in  law,  and  he  might  give  a  bail-bond  to  appear  upon  it  j  there- 
fore the  traverfe  is  not  fo  good.  But  the  plaintiff  had  judgment. 
Ex  relatione  m'ri  Jacob. 


I. 


S.  C.   1  Sa]k. 

37- 
Comb.  39Z. 

Debt  upon 
firople  con- 
t'rafl  is  fuch 
where  the  per- 
fon  of  the 
fllebtor  abides- 


Hilliard  verf,  Coxi  V  * 

.» 

AN  adion  upon  feveral  promifes  by  an  admlniftrator.  The 
defendant  craves  o^r  of  the  letters  of  adminiftration,  by 
which  adminiftration  appeared  to  have  been  committed  to  the 
plaintiff  by  the  archdeacon  of  Berks,  and  he  pleads,  that  at  the 
time  of  the  death  of  the  inteftate,  and  committing  of  adminiftra- 
tion," he  was  inhabiting  and  refident  at  Oxford.  The  plaintiff  de- 
murs. And  Mr.  Nortbey  took  exception  to  the  plea,  becaufe  the 
defendant  did  not  deny,  nor  traverfe,  his  refidence  in  Berks  within 
the  peculiar.  Holt  chief  juftice.  If  the  debtor  has  two  houfes  in 
feveral  diocefes,  and  at  the  time  of  the  death  of  the  debtee  and 
commiffion  of  adminiftration,  is  inhabitant  and  refident  at  one  of 
the  houfes ;  that  will  exclude  the  jurifdidion  of  the  ordinary  of  the 
diocefe,  in  which  the  other  houfe  ftood.  Judgment  for  the  defeii- 
dant.     Ex  relatione  mVi  Jacob. 

*  "  Rex 


>■ 


.  V  Ii 


<  » 
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Rex  verf.  jnajprcin  Rippoii. 


f. 


A   Mandamus  was  direded  to  the  mayor,  aWermen;,  and  com- s,<\s^lk. 
monLilty  oi  Rippo?i,  to  reftore  Sir  Jo/mthan  Jennings,' to'jDtJ.->i- 
alderman,  of  Rifpon:     They  in  thgir  return  take  advantage  of  thef^^"n°ncor,- 
niifdiredion,    and   fllew,   that   tliey   are   inccfrpora|od    by    another' f>rred  by  eitc- 
name,  viz.  the  mayor,  burgefles  and  commonalty,  but  preceedent ''®" '".''•'' ^^ 
to  the  fubftance  of  their  return  ;  and  they  iay,  that  Sir  Jonathan  by  paro"*^  • 
yennings  on  fuch  a  day  irf  open  afl'embly  in.  the  town,'  ]ihcre\  per-  •  Vent.  19. 
fonalite);     et    dchito  modo^    furrendered    his    office  of  alderlten  cf2^[iow'66' 
Rippon^  and  declared,  that  he  would  not  continue,  V/  dejervire  in 
officio   praediSio  any   longer,    by   which  rheans  the  office  became 
void,  and  they  eledled  another  in  his  room.     Mr.  ilf^^/yo  took  ex- 
ception to  this  return,  that  it  not  being  flaewh  in  the  return,  that 
he  furrendered  by  deed  ;  it  muft  be  intended,  that  he  furrendered 
by  parol,  and  then  it  will  not  be  good;  for- he  has  a  freehold  in 
his  office,  fince  he  ought  to  continue  for   his   life,   unlefs.he  be 
removed  for  2;ood  caufc.     And  the  freehold  of  a  thins  which  lies 
in  grant,  cannot  be  granted  or  furrendered  without  .deed.     zRoll, 
Abr.  Grants,      i  Ventr.  2.()6.     G?.^/. .338.     2  Roll.  Rep.  zo.'.  Cko. 
Car.    198,   259.     And  as  to  the   cafe  of  the  King  and  Tidderly 
I  Sid.  14.  he  faid,  that  was  only  a  burgefs.     Mr.   Nortbey  c  con- 
tra  faid,  that  fuice  Sir   "Jonathan  Jennings    came   in   by    eledion 
without  any  deed,  he  might  furrender  without  deed.     And  he  re- 
lied upon  I  Sid.  14.  where' Hale  chief  baron  fud,  that  it  is  inci- 
dent to  a  corporation,  to  take  a  refignation  of  their  members.     But 
-however  the  return  pofitivcly  affirms,  that  the  furrender   was  de- 
'bito  viodo ;  and  if  that  is  falfe.  Sir  Jonathan  Jennings  may  bring 
his    adion.      Holt    chief  juftice.    If  a  man  fpcaks  at    large,    that 
he  will  not  be  alderman,  ^c.  that  figniiies  nothing.     But  c  con- 
'tra,    if  he  comes   in  an  open  affembly  of  the  -  corporation,    and 
there  refigns  his  office,  and  declares,    that  he  will   not  continue 
in  it  longer,  and  defires  them  to  accept  his  refignation,  and  they 
.accept  it,  and  eledl  another  in  his  room,  it  is  a  good  refignation. 
Indeed  if  it  was  an  office,    which    lay    in    grant  by  deed,    there 
ought  to  be  a  deed  to  furrender  it  j  but  when  they  are  made  by 
•eledion,  the  corporation   may  accept  a  furrender  by  parol  before 
•them.     In  London  the  aldermen  fend  letters  to  acquaint  the  lord  Aldermen  oi 
mayor  and  court  of  aldermen  that  they  refign ;  and  if  another  be  *'''""'""  '''''^" 
eleded  in  their  place,  it  is  a  good  refignation  :  indeed  they  may  ^ 
revoke  it,  before  their  place  is  fupplied.     [Mr.  Crifpe  common  fcr- 
jcant  oi  London  faid,  that  Sir  Thomas  ylllen  fent  a  letter,  &V.  thi\t  Sir  Timas 
he  refigned  his  place  ;  but  before  another  was  eleded,  he  came  and^*''''?'*'*^'^" 
■difavowed  it.]     And  if  it  be  a    good  refignation  of  the  office  of ' .        f 
2    "*  alderman 
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alderman  of  London^    \yhy   not  of  Rifpon  ?    But  if  a  deed  were 
neceflaiy,    it<  is,  jjot  excluded  by  this  return  ;  for  if  there  was  a 
Rif^ur.'vit  a   deed,  it  has  no  need  to  be  iliewn  to  the  court ;  and  therefor  i-e- 
_  S^'od  return,    jigtij^-xjit  generally  does   not  imply  a  refignation  by  parol,    bu,t  ra- 
,  thcr  a  reGgnation  by  deed  ; 'becaufe  if  there  was  no  deed,    there 

,    was  no  relignation  ;   and  if  there  was  no  fufficient  refignation  (as 
Jtjs  p'ofitivcly  Ihewn  in  the  return  that  there  was,  which  is  enough 
for  them  to   foy)  an   adlion  will  lie  for  the   falfe  return.      And 
therefore  tlie  r^urn  ^^s  allowed  for  the  merits.     But  Mr.  Northey 
took  exception  to  the   mifnomer  of  the   corporation  in   the   writ. 
And  fer  Holi  chief  juftice,    if  a  mandaimis  be  direfted  to  a  corpo- 
ration as  a  corporation,  and  there  is  no  fuch  corporation,  the  writ 
t  is  ill.'    There  may-  be.  aldermen  in  this  corporation,  and  it  may  be 
tbey  are  not  piart  of  their  corporation.     But  that  was  not  adjudged. 
Mr.  Midjo  in  'trinity  term  next  following  came  and  moved  for  a 
new  writ   of  mandamus^    becaufe   this   was   wrong   diredled,    and 
^'\»  jthercfore  they  could  not  have  an  adlion  againft  the  corporation  for 
the  fdfe  return  of  it;   and  they  would  be  bound,  to  take  no  ex- 
ception to  the  return,  but  only  to  intitle  Sir  'Jonathan  "Jennings  to 
An  aaion  lies  try  the  right.     But  per  Holt  chief  juftice,  they  may  bring  an  adlion 
cukr"'prrfons,  againft  the  particular  perfons,  who  caufed  this  return  to  be  made 
who  caufe  a  in  the  name  of  the  corporation.      And  fo  it  was  refolved  in  the 
faiie  return  to  ^-^fg  oi  Enfield  V.  H/'lis   in   a  tnatniamus  diredled  to   the  city  of 
mandamus  in  Canterbury,    and  an   adion  brought  for  a  falfe  return  againft  the 
the  name  of  a  particular  perfous,   and  a  bill  of  exceptions   brought,   and  the  ex- 
corporation.    ception  taken,    that  it  would  not  lie  againft  the  particular  perfons, 
and   over-ruled.     And  therefore  in  regard  that  the  return  was  al- 
lowed  upon,  the  merits,    and  that  Sif  Jonathan  Jennings   is   not 
without  remedy,  it  is  vexatious,  to  grant  a  new  writ.     And  upon 
three  feveral  motions  for  a  new  writ  made  by  Mr.  Mulfo  it  was 
denied.      But  Tiirton  juftice  inclined  to  grant  the  writ.     Ex  rela- 
tione fn'j'i  Jacob. 


Tomkiii  verf.  Crocker. 


S.  C.  I  Salk 
49 

Carth. 


'    l\/f  ^'  -^"^''^'0'  Tioved  for  leave  to  amend  a  writ  of  error  by  the 
i  ▼  I    inftrudlions  given  to  the  curfitor,  which  were  right,   for  re- 
Lutw.  121 1.  moving  a  record  of  a  judgment  in  curia  noftra  ct  nuper  reginae^ 

h'not  aLenT  ^^^  ^^^^  ^"^'^  ^^^^  ^"  '^"'"'^  7iojira ;  whicli  miftake  he  prayed  might 

ahie.  be  amended.     For  original  writs  are  amendable.     8  Co.  156.  Black- 

Anie'^x.        amore\  cafe.     And  (by  him)   the  difference  is,    where  the  clerk 

cap'",  ^  f^^°  J '  has  nothing  to  guide  him,    but  he  makes  a  miftake  for  want  of 

ikill  J     there  the  court  will  not  amend  ;  but  where  his  inftrudlions 

guide  him  to  avoid  the  miftake,    but  by  negligence  he  makes   it 

othtrwife  than  his  inftruflions  warrant,   it  is  othervvife.     But  Mr. 

Cowper 
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Cowper  and  Mr.  BoiiU  oppofed  the  amendment,  becaufe  this  was  a 
writ  of  error.  For-  by  the  common  kw  no  original  writ  was 
«imendable  j  and  the  S  Hen.  6.  cap.  12.  gives  power  to  the  juftices, 
to  amend,  only  in  affirmance  of  judgments,  lb  that  for  fuch  mlf- 
prifion  of  the  clerk  no  judgment  fhall  be  reverfed  ;  which  cannot 
be  extended  to  the  amending  writs  of  error,  becaufe  the  intent  of 
them  is  to  reverfe  judgments.  2.  That  this  writ  by  reafon  of  this  ' 
mifprifion  does  not  remove  the  record,  i  Roll.  Abr.  754.  n.  7, 13, 
And  therefore  fuch  amendment  will  give  a  new  effed:  to  this  writ, 
which  is  very  material  in  this  cafe;  for  the  writ  of  itfelf  is  a  per- 
feft  writ,  and  has  no  fault  in  it;  and  nothing  is  returned,  wliich 
Ihews  a  fault  in  it:  and  then  their  demand  is,  to  have  a  new  writ 
made,  to  remove  a  record  in  the  time  of  another  King.  And 
Mr.  Boult  cited  28  Hen.  6.  11.  ^.  where  a  writ  of  error  was  di- 
rected Johanni  Prcfot,  to  remove  a  record  coram  -vobis,  omitting 
etfocils  vejlris;  and  upon  praying  to  be  amended,  it  was  refufed, 
Mr.  Northcy  e  contra  faid,  that  it  is  indifferent  upon  the  writ, 
whether  the  judgment  fliall  be  affirmed  or  reverfed.  But  however 
the  ftatute  muft  be  underflood,  in  affirmance  of  judgments  upon 
the  writ  which  is  to  be  amended;  and  therefore  fuppofe  a  writ  of 
error  brought,  and  judgment  of  reverfal  given,  and  a  writ  of  error 
brought  upon  that;  the  amendment  of  the  Hrll:  writ  of  error  will 
be  in  affirmance  of  the  judgment.  And  he  find,  that  he  moved 
Mich.  I  Will.  Cj  Mar.  B.  R.  between  Blake  and  Bradford  for  Bi^ke  v.  Brad- 
amendment  of  a  writ  of  error,  but  the  inftrudions  in  the  cafe  did  ford, 
not  warrant  it ;  otherwife  he  conceived,  that  the  amendment 
would  have  been  granted.  But  per  Holt  chief  juftice,  no  prece- 
dent can  be  fliewn,  where  a  writ  of  error  has  been  amended ; 
which  is  a  great  argument,  that  it  cannot  be  done  :  and  it  is  con- 
trary to  the  defign  of  the  flatutc  which  was  to  fupport  original 
judgments,  and  avoid  writs  of  error,  which  tend  rather  to  the  re- 
verfal of  the  judgments,  being  fued  for  that  purpofe.  And  what 
Mr.  Cowper  fiys,  is  very  confiderable,  that  the  writ  is  a  good 
writ;  for  the  King's  Bench  has  no  authority  to  amend  it,  becaufe 
it  does  not  fuit  the  prefent  cafe;  and  then  as  the  amendment  is 
granted  or  not,  tlie  record  will  be  removed  or  not,  and  wc  fhall 
have  a  record  before  us  or  not,  and  (0  by  the  amendment  of  this 
we  fhall  make  ourfelves  a  commiffion.  Gould  juflice.  If  it  cannot 
.be  amended  by  common  law,  it  cannot  be  amended  upon  this  aft. 
And  I  Leon.  134.  a  matter  which  was  a  mere  flip  of  the  clerk, 
„was  refufed  to  be  amended,  becaufe  it  would  avoid  the  judgment, 
^ud  the  amendment  was  denied.     Ex  relatione  rn'ri  Jacob. 


7  E 


Paramore 
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Paramore  verf.  Johnfon. 
Intr.  Mich,  ii  Will.  3.      B.  R.     Rot.  90. 

S.C.  Cafes  in  TTN  indebitatus  ajfumpfit  brought  againfl:  the  defendant  he  pleaded 

/  //  ^"'''  r.  ■*-  ^^  accord  for  20/.  with  fatisfadion  made,  Gfc.     To  which  plea 

J/4i/!'ac'cord  the  plaintiff  demurred  fpecially,    and  afligned  for  caufe,   that  the 

('leaded  does  plea  amounted  to  the  general  ilTue,     And  it  was  argued  for  the 

the  *'"°""[ '°  plaintiff,  that  this  matter  might  have  been  given  in  evidence  upon 

iffjc,  the  general  iffue  pleaded.     But  per  Holt  chief  juflice  a  man  may 

plead  matter,  which  might  be  given  in  evidence  upon  the  general 

ifTue  pleaded ;  if  he  admits  a  caufe  of  action  in  the  plaintiff,  and 

avoids  it  by  matter  ex  poji  faSlo;    becaufe  fuch  a  plea  gives  colour 

to  the  plaintiff,   as  Leyjield's  cafe,    10  Co.  88.  is.     And  as  in  debt 

Ibr  rent  a  man  may  plead  a  releafe,  or  may  give  it  in  evidence  upon 

nil  debet  pleaded.     The  fame  law  of  entry  and  fufpenfion.     But  to 

fay  the  truth,  the  admitting  the  giving  payment  or  accord  with 

fatisfadion  in  evidence  in  indebitatus  ajfumpjit  is  not  proper,  but  it 

is  only  indulgence.     And  therefore  he   held  the  plea  good.     Sed 

adjournatur. 

Bolture  vBrf.  Woolrick. 

Damages  un-  I"  N  an  adion  of  trefpafs  quare  claufutn  f regit ^  of  affault,  battery, 

trefpafs?  af-   A  wounding,  and  of  difturbance  of  him  in  his  quiet  poffeffion,  ^c. 

fault,  battery,  upon  not  guilty  pleaded,  a  general  verdidl  was  given  for  the  plain- 

wounding.and  tiif^    and  damages  under  40  j.     And  Mr.  Branthwaite  moved  to 

quiet  poflef-   ^ave  full  coffs,  bccaufe  the  defendant  was  found  guilty  of  a  wound- 

fion.  ing,  and  difturbance  of  the  quiet  poffeffion.     But  per  Holt  chief 

Cafes  f''       juftice,  the  praftice  has  been  always  otherwife;    and  he  fa  id,  that 

he  did  not  remember  fuch  a  motion  to  have  been   made.     But 

Go7//^  juftice  faid,  that  he  moved  fuch  a  motion  as  to  the  peaceable 

poffeffion  here  in  the  King's  Bench,  but  it  was  denied  him.     And 

the  motion  here  was  denied. 


CBancellor  Memorandum,  Saturday  the  t'wenty-feve}ith  of  April  in  this  term 
moveT*'  '^^  ^^''^  ?/'Js''fey  ""^  of  the  fecretaries  of  flat e  by  command  of  the 
King  took  away  the  great  feal  from  the  lord  Somers.  And  the 
feal  was  not  difpofed  of  until  Sunday  the  fifth  of  May,  at  which 
Commiffion-  time  it  was  delivered  by  commijion  to  the  lord  chief  juflice  Holt,  the 
ers  of  the  majler  of  the  rolls,  the  lord  chief  juflice  Treby,  and  the  lord  chief 
great  ea .      ^^^^^  Ward.     And  Thurfday  the  twenty-frfi  ofMzy  Mr.  fecretary 

Vernoa 


J 
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"Vernon  came,  and  fook  away  by  command  of  the  King  the  great 
Jeat  from  the  cotnmifionerSy  and  the  King  in  council  delivered  it  to 
■Sir  Nathan  Wright  one  of  his  ferjeants  with  the  title  of  keeper  <f 
the  great  feal,  &c. 

The  hamlet  of  Spittlefields  aga'mfi  the  parifih  of  St.  An- 
drew Holbourn. 

^   5.  an  infant  born  in  the  parifli  of  St.  Andrew  was  nurfed  in  A  poor  infant 
/  •   Spittlefields,  the  father  died,  and  the  mother  ran  away.     Nei- ^"^^Jj^.^J^j  Jj 
ther  the  father  nor  the  mother  had  any  fettlement  in  St,  Andrew's,  parith  where 
but  were  only  lodgers  there.     This  child  being  become  likely  toi' "'a^'tom.  >f 
be  chargeable  to  the  parifh  oi  Spittlefields,   was  removed  by  order  J^^^j  !^°^j^jj 
•of  two  juftices  to  the  parifli  of  St.  Andrew,  being  the  place  of  fettlement. 
its  birth.     Upon  appeal  from  the  faid  order  to  the  quarter-feffions  ^''**'*  ^^J"- 
it  was  quaflied,  the  juftices  being  of  opinion,  that  baftards  did  not  f  5j\  ^' '  ' 
gain  a  fettlement  by  their  birth.     And  upon  motion  in  B.  R.  -this 
order  of  the  felTions  was  quaflied,  and  the  order  of  the  two  juftices 
■confirmed  ;    becaufe  a  child   ought  to  be  maintained  where  it  is 
born,  unlefs  it  obtains  another   fettlement.      And  therefore    it  is 
•incumbent  upon  the  parifh  where  it  is  born,  to  find  another  place  of 
fettlement. 


Trin. 
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Sir  John  Holt  Chief  Juftice. 
J'/V  John  Turton      \^  a- 
Sir  Henry  Gould    p'-'P"^- 


Nottingham  ve?-f.  Jennings. 

S.C.  iSalk.  ."^N   ejectment  brought  by  the  plaintiff   againft  the  defendant 

233-  i     upon  not  guilty  pleaded,  it  was  tried  before  Holt  chief  juftice 

11  lams      jj^  ^^  ^j^^   fittings  in  Middlcfex ;  and  upon  the  evidence  the  cafe 

S.  C.  Comyns  was  thus.     John  Jennhigs  being   feifed  of  the  lands   in  que- 

*2-  flion  in  fee  had  iffue  three  fons,  and  being  (o  feifed,  devifed  them 

three  ftjti's,"!.  ^°  Daniel  his  middle  fon  and  his  heirs  for  ever  after  the  death  of 

c.  and£>.  be-  hls  mother,  and  i? Datiiel died  without  heirs,  then  he  devifed  them 

^■"'g  feifsj  ■"  to  the  right  heirs  of  himfelf  the  devifor  for  ever.     And  the  queftion 

<kvifes  them  ^"^o^Q  between  the  daughters  and  heirs  of  John  Jennings  the  eldeft 

to  C.  and  his  fon  of  the  devifor  who  were  leffors  of  the  plaintiff,  and  the  devi- 

^^'".p°''J^j[^fees  oi  Daniel  Jenningi  defendants,  whether  Daniel  Jenjiiftgs  had 

without  heirs,  but  an  eftatc-tail  by  the   will,    or  an  eftate  in  fee-fimple?    If  an 

then  he  de-   eftate-tail,  then  it  muft  be  for  the  plaintiff;  if  fee-fimple,  then  for 

his*own*nght  '^^  defendants.     And  this  matter  upon  the  trial  was  referred  to  the 

heirs,  c.  has  chief  juflice  as  a  point  of  law,  who  gave  order  that  it  fhould  be 

but  an  eftate   argued  in  court.     And  Mr.  Northey  for  the  plaintiff  argued,    that 

it  was  but  an   eflate-tail  in  Daniel  Jemiings ;    becaufe  it  appears, 

that  it  was  devifed  to  him  only  by  a  provifion,  and  not  abfolutely; 

and  therefore  of  neceffity  the  court  mufl  reftrain  the  word  heirs, 

to  heirs  of  the  body  of  Daniel.     And  that  this  was  the  intent  of 

the  devifor,  appears  plainly  from  hence,  that  Daniel  could  not  die 

without  heirs  general,   fo  long  as  any  heirs  of  the  teftator  were 

alive;  for  the  heirs  of  the  body  are  the  only  heirs,  without  leaving 

which,  Daniel  could  die,  fo  long  as  the  devifor  had  any  pofterity 

remaining.     And  this  does  not  differ  from  the  common  cafe  of  a 

2  devife 


Trin.  Term  iz  Will.  ?.  569 


devife  to  a  man  and  his  heirs,  and  if  he  dies  without  i/Ttie,  re- 
mainder over ;  for  the  reafon  why  fuch  devife  is  an  eftate  tail  is, 
becaufe  the  laft  words  fliew  the  intent  of  the  devifor,  what  heirs 
he  intended.  And  the  cafe  of  Webb  v.  Hearing,  Cro.  Ja.  415.  is 
the  cafe  in  point ;  where  a  man  devifes  his  houfe  to  his  fon  after 
the  death  of  his  wife,  and  if  his  three  daughters,  and  either  of  them 
do  overlive  their  mother  and  their  brother  and  his  heirs,  then  to 
them  for  life,  remainder  over ;  and  it  was  held  in  the  faid  cafe, 
that  the  fon  took  an  eflate  tail  only,  for  the  very  reafon  that  he 
urged  in  this  cafe,  viz.  becaufe  the  fon  could  never  die  without 
heirs,  living  the  daughters,  if  it  was  not  heirs  of  his  body,  they 
being  his  collateral  heirs.  And  in  the  faid  cafe,  as  it  is  reported  in 
I  Roll.  Rep.  399.  My  lord  Coke  puts  the  cafe  in  queftion,  and 
holds,  that  it  would  be  an  eftate  tail  in  the  younger  fon.  So  it  is 
held  I  Roll.abr.  836./)/.  6.  becaufe  the  elder  fon  is  the  heir  gene- 
ral. There  was  a  cafe  Hil.  27  Gf  28  Car.  2.  B.  R.  'Tiiley  v.  Co/- 2  Lev.  162. 
Her,  where  a  man  feifed  in  fee  had  iffue  three  daughters,  y4.  B. 
and  C.  and  devifed  his  land  to  his  wife,  until  his  heir  yl.  arrived  at 
the  age  of  twenty-one  years,  and  that  his  heir  A.  fliould  pay  his 
debts ;  and  that  if  his  heir  A.  died  without  heir,  that  then  his  heir 
B.  (lioulJ  pay  his  debts,  (ic  and  the  court  took  notice,  what  heir 
he  meant,  and  held  this  to  be  an  eftate  tail  in  A.  There  is  a  note 
of  the  faid  cafe  in  3  Keb.  589.  As  to  the  cafe  oi  Hcarne  v.  Allen^ 
Cro.  Car.  57.  where  a  man  devifed  lands  to  his  fon  and  his  heirs, 
and  if  he  died  without  heirs,  then  to  the  daughter  and  her  heirs, 
&c.  where  it  was  held,  that  the  eldeft  fon  took  a  fee,  and  not  an 
eftate  tail ;  the  court  was  divided  there  three  againft  two  ;  but  there 
was  another  point  flat  againft  the  daughter,  I'iz.  the  collateral  war- 
ranty ;  and  the  cafe  in  2  Cro.  was  not  mentioned  there,  and  there- 
fore we  hope,  that  it  fliall  not  be  an  authority  againft  the  prefent 
cafe,  which  is  agreed,  2  Cro.  428,  448. 

Mr.  Carthew  e  contra  argued  for  the  defendants,  that  he  would 
attempt  to  make  a  diftindlion  between  this  cafe  and  the  cafe  of 
Webb  V.  Hearing,  which  cafe  he  took  to  be  a  middle  cafe  between 
the  cafe  of  19  Hen.  8.  8.  b.  and  the  cafe  o(  Hearn  v.  Allen  in  Cro. 
Car.  which  is  the  cafe  in  point.  For  where  there  is  a  devife  over 
to  a  ftranger,  as  in  the  cafe  in  Hen.  8.  there  the  fir  ft  devifee  has  a 
fee,  and  the  remainder  over  is  voidj  and  fo  where  the  devife  is 
pofitivc,  as  in  the  cafe  of  Hearn  v.  Allen,  and  in  exprefs  words, 
the  remainder  over  will  be  void.  But  in  the  cafe  of  Webb  v.  Hear- 
ing the  fon  took  the  fee  fimple  only  by  implication  ;  and  there- 
fore as  his  eftate  was  created  by  implication  upon  the  conftrud'ion 
of  the  will,  the  faid  eftate  may  be  qualified  more  cafily ;  but  the 
court  will  not  give  fo  much  favour  to  an  implication,  as  to  over- 
throw an  exprefs  devife ;  and  therefore  thefe  rcfolutions  may  ftand 

7  F  together. 
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together,  and  the  court  will  be  rather  inclined  to  make  fuch  inter- 
pretation; becaufe  the  claufe  which  fliould  reftrain  the  eftate  of 
the  fon,  is  a  void  claufe,  and  has  no  operation ;  for  it  does  not 
vefl  any  eftate  in  the  right  heirs  by  devife,  but  they  are  in  of  the 
reverfion  by  defcent ;  and  therefore  it  is  pro  tanto  more  hard,  that 
a  claufe  which  is  merely  void,  fliould  controul  an  exprefs  devife. 

To  which  Mr.  Northey  for  the  plaintiff  anfwered,  that  he  did 
not  pretend,  that  this  claufe  has  any  operation,  to  pafs  the  eftate, 
but  that  it  declares  the  intent  of  the  teftator,  that  the  fecond  fon 
(hould  not  have  the  land  abfolutely,  but  that  fome  other  perfon 
fhould  fucceed  him.  And  as  to  the  other  objection,  that  the  fon 
fhould  have  the  eftate  by  implication,  that  makes  no  difference  as 
to  the  plaintiff;  for  the  only  queftion  is,  concerning  the  conftruc- 
tion  of  the  word  heirs. 

Holt  chief  juftice  faid  to  Mr.  Carthew,  that  he  did  not  take  all 
the  advantage  of  the  cafe  of  Hearne  and  Alkm  that  he  might ;  for 
if  the  faid  cafe  were  law,  it  went  farther  than  the  cafe  in  queftion  : 
and  fo  on  the  other  fide,  that  he  did  not  anfwer  the  cafe  oi  Webb 
'V.  Heari77g.     And  the  chief  juftice  faid,  he  permitted  this  point  to 
come  before  the  court  only  out  of  refped:  to  the  cafe  of  Hearne  v. 
Allen.     The  cafe  in  Henry  VIII.  is,  where  the  remainder  is  limit- 
ed to  a  ftranger,  which  no  body  ever  thought  good ;  for  in  the 
faid  cafe  there  is  nothing  to  explain  what  heirs  the  devifor  intended. 
But  where  the  limitation  is  among  relations,  as  in  this  cafe,  there 
the  word  heir  cannot  mean  any  thing  but  iffue  ;  for  the  fon  cannot 
die  without  heir,    fo  long  as  the  father  has  any   heir  remaining, 
which  is  the  reafon  of  JVebb  and  Hearing'?,  cafe.     And  as  io  the  li- 
mitation  over  to  his  own  right  heir,  that  it  is  void ;  though  it  is 
not  good  in  point  of  limitation,  yet  it  explains  the  intent  of  the  te- 
ftator ;  as  if  a  man  devifes  land  to  J.  S.  and  his  heirs,  and  if  he 
die  without  iffue,  then  to  the  right  heirs  of  the  devifor ;    it  is  a 
good  eftate  tail  by  devife,   though  his  own  right  heirs  are  in  by 
defcent. 

And  GoitU  juftice,  that  he  would  not  make  any  difference  be- 
tween this  cafe  and  the  cafe  o^  IFebb  and  Haring.  That  there  the 
eftate  of  the  fon  arofe  by  implication,  though  that  did  not  govern 
the  refolution,  as  one  may  fee  in  Mocr  ?>c{2.  but  the  reafon  of  the 
faid  cafe  was,  becaufe  the  intent  of  the  teftator  appeared  from  the 
words  of  the  limitation  over  the  fon,  which  would  fignify  nothing, 
unlefs  the  fon's  eftate  was  an  eftate  tail.  And  the  court  in  this  pre- 
fent  cafe  made  a  rule,  that  the  poftca  fliould  be  delivered  to  the 
plaintiff,  and  that  judgment  fliould  be  entered  for  him. 

Rex 


Trill.  Term  iz  Will.  5.  571 


IQ 


Rex  lerf.  Raines, 

or 
Pett  verf.  Pett. 

SIR  Peter  Pett  had  a   fifter  A.     A.  had  iffue  5.   and  C.  her  S.  C.  i  Salk, 
daughters.     Chad  iffue  a  fon  D.  and  died.     Then  Sir  Peter  ^'^^ 
P^//'  died  inteftate.     B.  obtained   letters  of  adminiftration   in   the  2^,  z^'^^T,'. 
Spiritual  Court.     Upon  which  '^x .  Lechmere  \n  behalf  of  Z>.  great  ^o  reprefen- 
nephew  to  Sir  Peter  Pett,    moved  the  court  of  King's  Bench  to  be''X^[*d*|, 
grant  a  mandamus  to  be  diredled  to  the  Spiritual  Court,    to  com-  for  di.Uibu- 
mand    them,  to    compel    the   adminiflrator  to  make  diftribution. ''°">f-f''':hil- 
Upon  which  the  King's  Bench  made  a  rule,  that  counfcl  on   both  ther"  andnf- 
fides  fliould  be  heard,  whether  fuch  mandamm  fliould  be  granted  ters  of  the  in- 
or  not.     Upon  which  at  the  day  appointed  by  the  rule  of  Mr.  Lech-  ««",^t^- 
mere  for  the  matidatmis -cWgntdi,  that  the  queflion  of  this  cafe  arofe  ,  Vern.  i68.' 
upon  the  claufe  of  the  22  C?"     3  Car.  2.   cap.   10.  fcSl.  7.  provided  ?Salk.  158. 
that  there  be  no  reprefentatives  admitted    between   collatcials  after  'vVms°cQ4°^* 
brothers  and   fifters   children;    andfe^.  7.  c/ai/fe  3.  and  in  cafe  59,-. 
there  be  no  child,  then   to  the  next  of  kindred  in  equal  deo;r£e  of  ^- ^- ^°'"y°* 
or  unto  the  inteftate  and  their  legal  reprefentatives  as  aforefaid,  and 
in  no  other  manner  whatfoever.     And  firfl  he  obferved,  that   the 
courts  of  the  common  law  always  favoured  diftributions,  and   had 
always  conflrued  the  ftatute  accordingly.     To  prove  which,  he  ci- 
ted the  cafe  of  S?mth  v.  Tracy,   i  Fent.  307,   316,    323.  where  it 
was  adjudged,  that  a  brother  of  the  half  blood  fliould  Readmitted 
to  have  diftribution  with  a  brother  of  the  whole  blood  of  the  inte- 
ftatc;    and  the  cafe  of  Pa/mcr  and  Al/i cock,  3  Mod.  58.  where  a 
man  died  inteftate   without  wife,  leaving  only  one  fon,  and  admi- 
niftration was  granted  to  the  fon,  who  afterwards  died   inteftate ; 
and  the  queftion  was,  whether  the  next  of  the  blood  of  the  father, 
or  of  the  fon,  fliould   have  letters   of  adminiftration  de  l'o?jts  ncn  ; 
and  as  to  that  the  queftion  was,  if  the  fon  fliould  have  the  goods 
of  the  father  as  an  intercft  vcfted  in  him  as  diftributee  by  the  fc- 
cond  claufe  in  the  feventh  fc(ftlon  of  this  adt,  which  fays,  that  in 
cafe  the  inteftate  leaves  no  wife,   that  all  his  cftjte  fliall  be  diftri- 
buted  equally  amonglt  his  children  :    and  it  was  held,  tlir-t  the  fon, 
though  he  was  but  one  child,  was  within  the  word  children  ;  and 
that  he  took  it  as  an  intercft  vefted,  and  that  therefore  adminiftra- 
tion de  bonis  non  of  the  Lther  fliould   be  granted  to  his   next  of 
blood. 

Then  this  queftion  not  being  among  diftributee?,  in  what  pro- 
portion diftribution  fliall  be  made,  hut  whether  any  diftribution 
flull  be  granted  at  all,  or  whether  the  adminiftratix  ftiali  have  the 

whole. 
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whole.     The  great  nephew  is  intituled  to  the  more  favourable  con- 
ftrudlion  of  the   a6l  of  parliament.     The  mifchief  before  the  adt 
was,  that  the  admin iftrator  carried  away  the  whole  perfonal  eftate 
of  the  inteftate ;    and  therefore  tliis  ad:  was  made,  to  let  in  the 
relations  of  the  inteftate  in  fuch  a  degree  of  proximity,  to  fuch  a 
fhare  as  the  ftatute  direds,  as  the  law  of  reafon  requires,  and  as  one 
may  conclude  that  the  intefl:ate  himfelf  would  have  done  it,  if  he 
had  made  his  will.     And  therefore  this  being  a  remedial  law,  ought 
to  be  extended  as  far  as  the  words  or  reafon  of  it  will  permit  for  ad- 
vancing the  remedy.     The  ftatute  gives  an  equal  fliare  to  collaterals 
in  equal  degree ;  and  as  reprefentatives  have  the  right  of  their  ftock, 
and  therefore  among  lineals  are  admitted  in  infinitum;  fo  it  will  be 
reafonable,    to  extend  it  amongil:  collaterals,  as  far  as   the  words 
will  permit.     The  words  of  the  provifo  are  ftrong,  but  they  do  not 
affedl  this  prefent  cafe  ;    becaufe  it  preceeds  the  claufe,  which  pro- 
vides   for  this   cafe.      Like    tiie   cafe    of  Gaimford   v.    Griffith^ 
I  Saiind.  60.  where  it  is  held,  that  a  reftridive  claufe  intervening 
in  the  middle  of  one  or  two  fentences,  fliall  not  be  applied  to  the 
latter  part.     And  there  is  the  more  reafon,  to  make  fuch  conftruc- 
tion  in  this  cafe ;  becaufe  in  the  former  claufe  they  were  to  take 
part  of  the  eftate  with  the  wife,  whereas  in  this  cafe  the  queftion  is 
only  between  the  one  and  the  other.     But  then  if  it  (liall  be  ex- 
tended to  reftrain  this  claufe,  it  fliall  be  underftood  of  the  children 
of  brothers  and  fifters  of  collaterals,  viz.  brothers  and  fifters  in  th? 
prefent  cafe,  and  not  of  the  children  of  brothers  and  fifters  of  the 
inteftate,  for  collaterals  is  the  next  antecedent ;    and  the  queftion 
arifing  about  reprefentatives,    the  perfons  reprefenting  ought  to  be 
accounted  from  them.     And  this  is  agreeable  to  the  other  parts  of 
the  ftatute,  for  the  ftatute  gives  diftribution  to  the  next  kindred  of 
equal  degree  and  fuch  as  reprefent  their  ftocks,  feSf.  3.  andfeB.  6. 
The  eftate  ought  to  be  diftributed  among  the  next  of  kindred,  and 
thofe  v.'ho  legally  reprefent  them  j  fo  that  it  is  the  next  of  kindred, 
it  is   the  collaterals,  who  are  reprcfented ;    as  in.  Je£i.  5.  it  is  the 
children  who  are  reprefented  ;    and  the  claufe  will   ftand  in  this 
manner ;  provided  that  collaterals  fliall  be  reprefented  by  none  but 
brothers  and  fifters  children,  which  muft  neceflarily  be  underftood, 
the  children  of  the  brothers  and  fifters  of  the  collaterals ;    and  in 
fuch  fenfe  the  whole  ad  will  ftand  together. 

As  to  authorities,  he  faid  that  he  knew  none  in  the  cafe  but  that 
c^  Carter  and  CravJey,  the  argument  of  which  cafe  made  by  the 
lord  chief  juftice  North  is  in  Raym.  496.  But  three  judges  were 
of  a  contrary  opinion  to  him,  '■oiz.  that  the  diftribution  ftiould  be 
extended  to  the  collaterals,  'uiz.  Ellis,  Wyndham^  and  Charlton^ 
and  that  a  confultation  ftiould  be  granted  j  a  rule  was  made  ;///?, 
^c.  and  afterwards  Mr.  juftice  Ellis  died,  and  Lei:i7iz  was  made  a 
2  juftice 
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juftice  of  the  Common  Pleas ;  and  then  the  rule  for  the  confultation 
was  made  abfolute  by  the  opinion  of  two  judges  againft  the  opinion 
of  the  chief  juftice,  and  haejitante  Levinz,  who  had  not  heard  the 
arguments.  He  added  farther,  that  the  parliament  in  making  this 
■law  had  regard  to  the  civil  law,  and  defigned  as  to  this  point  to 
eftablifli  it ;  and  therefore  he  cited  fome  cafes  out  of  the  books  of 
the  civil  law,  to  prove  that  diftribution  ought  to  be  made  in  fuch 
cafe,  yu/iinian.  InjUt.  lib.  i.  tit.  7.  lib.  5.  tit.j.  Grct.  de  jure 
belli  et  pads,  lib.  2.  cap.  J.  fe£l.  i.  ?mm.  30,  t^i.  fe£i  11.  }ium  i. 
and  Piiff'endorf  de  jure  naturae  et  gcntiwn. 

E  contra  Mr.  Harcourt  argued,  that  fuch  diftribution  would  be, 
I.  Againfl:  the  words  of  the  ad:  of  parliament.  2.  Againfl  the  in- 
tent. I.  The  words  are  exprefs,  that  no  reprefentations  fliall  be 
admitted  among  collaterals  after  brothers  and  fifters  children. 
Then,  2.  Admitting  the  intent  of  the  a6t  to  have  been,  the  fet- 
ting  up  of  the  civil  law ;  yet  as  it  appears  by  the  opinions  of  the 
learned  civilians  certified  under  their  hands  at  the  end  of  my  lord 
North's  argument,  as  it  is  reported  in  Raymond,  it  is  a  corr- 
Hant  rule  among  them,  that  repraefentatio  in  Jiiiis  fratrum  et  fo~ 
roriim  tantum  locum  hahct,  ad  ulteriores  •ve}-o  collaterales  non  e^- 
tenditur.  And  it  is  another  rule,  quod  'vocantur  ad  fuccejfionem 
reliqui  collaterales,  quicunque  in  gradu  funt  proximiores,  remotiori- 
bus  exclufis,  ita  quod  infallibiliter  fempcr  prior  in  gradu  fit  prior 
in  Juccejjione.  And  this  point  has  been  fince  determined  in  Chan- 
cery before  the  lord  Somers,  whilll:  he  was  there,  in  the  cafe  of 
Maiv  and  Harding,  that  the  ftatute  fliould  be  underftood  of  the  i^^^^^  this 
children  of  the  brothers  and  fifters  of  the  inteftate ;  and  the  bill  cafe  of  A/aii» 
there,  which  prayed  diftribution  in  the  prefent  point,   was  difmif- "^^  ^^'j'!''',"'^. 

/-    1  n    r  1  I  1        1      •    •  /I  r  ,    .      was  adjudged 

led.  Ueliucs,  that  executors  and  adminntrators  are  lavoured  in  lo'/.v.V  1693. 
law;  and  therefore  this  adt  of  parliament,  which  takes  away  their  ^n*^ '"  ^no- 
profit,  and  leaves  them  the  care  and  pains,  fliali  not  be  extended,  ^"^^[^nBe^^t'tm 
to  carry  diftribution  againft  them  beyond  the  letter  of  the  law.  and  D<3-}/«de- 
If  this  had  been  a  queftion  for  adminiftration  upon  the  21  Hen.  g. creed u.chan- 
cap.  5.  the  plaintiff  could  not  have  had  letters  of  adminiftration,  "|go"the  "^ 
becaufe  the  defendant  is  nearer  of  kin  than  he;  and  therefore  the  Tame  point 
judges  in  the  expofition  of  this  adl  will  favour  proximity  of  blood,  ^^f^^t^fT'"' 
\vhich  is  ravoured  by  other  laws  concerning  the  lame  matter,  and  non  related  to 
will  not  give  the  eftate  of  the  inteftate  from  the  nearer  to  the  remoter  '^^>  ^^''"''  ^• 
relations.  *^''^' 

7/5// chief  juftice:  That  he  was  always  of  opinion,  that  in  the 
fpiritual  court  the  law  was  underftood  to  be  according  to  what  is 
certified  by  the  civilians  in  the  end  of  my  lord  North's  argument, 
and  that  their  pradice  was  agreeable;  which  opinion  was  given 
upon  very  good  advice.     But  if  the  plaintiff  apprehends,  that  the 

7  G  civil 


574  Trill.  Term  ii  Will.  3. 


civil  law  is  with  him,  he  may  appeal,  and  upon  that  he  will  have 
the  advantage  of  it.  Certainly  the  inteftate  muil  be  conftrued  the 
correlative  to  brothers  and  fifters  children  ;  becaufe  the  inteftate  is 
the  intire  fubjecfl  of  the  adt,  tlie  provifion  is  made  for  his  wife  and 
children,  and  the  divifion  is  to  be  made  of  his  eftate.  This  adt  was 
penned  by  Sir  IFalter  IValker  in  the  time  of  my  lord  chief  juftice 
Bridgman,  when  he  was  chief  juftice  of  the  Common  Pleas.  He 
liad  the  liberty  to  argue  there  for  the  power  of  the  fpiritual  court 
in  granting  diftrlbutions  j  and  after  he  had  argued  for  three  hours, 
Bridgman  chief  juftice  inclined  in  opinion  to  Sir  Waller  Walker, 
but  the  other  judges  oppofed  itj  and  it  never  obtained  in  Wcjl- 
vwijler-hall,  but  prohibitions  were  granted  upon  the  firft  motion. 
And  when  he  could  not  obtain  his  point  in  the  courts  of  law,  he 
procured  an  ad:  of  parliament,  which  was  reftrained  as  here  of 
purpofe.  And  Gould  juftice  faid,  that  the  words  in  this  claufe, 
upon  which  the  plaintiff  relies,  are,  their  reprefcntatives  as  afore- 
laid  ;  which  muft  mean  what  they  are  allowed  to  mean  in  the 
provifo,  and  then  it  will  ftand  upon  the  words  of  the  provifo. 
And  fl(j// chief  juftice  faid,  that  in  Tracf^  cafe  a  prohibiuon  was 
granted,  but  afterwards  a  confutation  was  awarded  upon  great 
debate.     And  by  the  opinion  of  the  whole  court  the  rule  was  dif- 


vcharged. 
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S  C.  I  Salk.  T^  ajfumpfit  the  plaintiff  declared  upon  a  bill  of  exchange  drawn 
129.  X   tJ^s  twenty-eighth  o^  OStober  at  double  ufance  for  700  ducats 

Acceptance  to  p^y^jjjg  ^j.  ^m/Ierdam,  which  the  defendant  accepted  the  thirty-firft 
exchange  after  of  Z^fCfW/^tT  following,  ./'<'?■  qiiod  divcuit  oncrabilu  to  pay  the  bill, 
the  day  of  et  tu  confidcratione  inde  the  fame  day  and  year  he  afTumed  to  pay  it 
^^!w!";  fm-fi^"^^^""^  tenorcm  et  fcrmam  billae  praediSfae.  Upon  7wn  afiimpjit 
rcmbillae,  plcadcd,  vetdidl  for  the  plaintiff.  Sir  Bartholomew  Shower  moved 
good.  in  arreft  of  judgment,  that  the  time  of  payment  of  the  bill  being 

'  "'^^  ■*■*•  ■  ■  expired  at  the  time  of  the  acceptance,  it  was  impofhble  that  the 
defendant  fhould  affume  to  pay  it  fecundum  tenorevi  billae,  for  that 
was  out  of  his  power.  And  though  this  acceptance  was  within 
the  three  days  of  grace,  "dz.  the  laft  day,  v.'ithin  whicJi  time  pay- 
ment is  good,  and  no  proteft  for  want  of  payment  can  be  made, 
until  the  faid  days  are  elapfed ;  yet  it  is  a  breach,  not  to  have  paid 
the  money  within  the  ufance ;  and  the  plaintiff  has  no  need  to  fay 
in  his  declaration  upon  a  bill  of  exchange,  that  he  did  not  pay  it 
within  the  days  of  grace;  but  if  the  fadl  was,  that  it  was  then  paid, 
it  ought  to  be  fliewn  of  the  other  fide.  So  that  here  the  time  of 
payment  was  elapfed  at  the  time  of  acceptance ;  and  therefore  it 
was  impoflible  to  accept  it  then,  to  be  paid  fecimdiim  tenorem  billae. 

And 
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.And  this  objedlion  is  the  flronger  in  refpedt  of  the  diftance  of  the 
place;  for  admitting,  that  payment  within  any  of  the  three  days 
of  grace  would  be  according  to  the  tenor  of  the  bill,  yet  when  the 
acceptance  here  was  upon  the  laft  of  the  faid  days,  it  w'as  impoflible 
to  pay  the  money  the  fame  day  to  the  plaintifFat  y^w^^r^^w.  2.  The 
acceptance  here  is  not  good,  becaufe  no  houfe  is  mentioned,  where 
the  bill  fliould  be  paid.  Mr.  Hall  for  the  plaintiff  cited  the  cafe  of 
Jackfcn  and  Pigot^  as  a  cafe  adjudged  in  point.  [See  it  before, 
Mich.  10  Will.  3.  p.  364.1  And  Mr.  Northey  for  the  plaintiff 
faid,  that  there  might  be  fome  difficulty,  if  the  aclion  had  been 
brought  againft  the  firfl:  drawer,  but  none  where  the  defendant  is 
chargeable  by  his  own  acceptance ;  for  a  man  may  tender  a  bill  to 
.be  accepted  after  the  time  of  payment  is  expired,  to  oblige  the  ac- 
ceptor, if  he  will  accept  it,  but  not  to  affeft  the  drawer. 

P^r  i7o// chief  juftice:  There  muft  be  fuch  acceptance  as  will 
bind  the  acceptor,  and  that  is  fufficient.  As  if  a  bill  of  exchange 
be  payable  at  London,  and  the  perfon  upon  whom  it  is  drawn  ac- 
cepts it,  but  names  no  houfe  where  he  will  pay  it ;  the  party  that 
has  the  bill  is  not  bound  to  be  fatisfied  with  this  acceptance,  but 
neverthelefs  if  he  will  be  content  with  it,  it  will  bind  the  acceptor. 
So  if  A.  draws  a  bill  upon  B.  B.  refufes  to  accept  it,  C.  rather  than 
it  (hall  be  protefted  accepts  it  for  the  honour  of  ^.  this  acceptance 
will  bind  C.  So  if  a  man  offer  to  B.  a  bill  of  exchange  payable  in 
Amfterdam,  B.  refufes  to  accept  it  unlefs  fome  merchant  in  London 
will  fign  it ;  if  the  merchant  figns  it,  he  becomes  acceptor  for  the 
honour  of  the  drawer.  Acceptance  after  the  day  of  payment  is 
■common,  and  there  is  no  inconvenience  in  it.  And  Holt  chief 
juftice  faid,  that  he  remembered  a  cafe  where  an  aftion  was  brought 
upon  a  bill  of  exchange,  and  the  plaintiff  declared  upon  the  bill, 
where  it  was  negotiated  after  the  day  of  payment ;  and  a  queflion 
was  made,  whether  the  plaintiff  could  declare  upon  the  bill,  or 
whether  he  ought  to  bring  indebitatm  a([umpf}t  f  and  he  faid,  that 
he  had  all  the  eminent  merchants  in  London  with  him  at  his  chamber 
.at  Serjeants  inn  in  the  long  vacation  about  two  years  ago ;  and  they 
.all  held  it  to  be  a  very  common,  and  ufual,  and  a  very  good  prac- 
tice. And  as  to  the  matter  of  tlie  feciindwn  fornmm,  &c.  it  is  the 
payment  of  the  money  that  is  the  fubflance  of  the  promife  ;  and  fo 
it  was  held  in  the  cafe  o^  Jackfon  and  Pigot.  Gould  juflice  accord. 
And  judgment  was  entred  for  the  plaintiff. 

Note  ;  Holt  chief  juftice  and  Northey  agreed  the  matters  faid  by 
^Sir  Bartholomew  Shower  concerning  the  days  of  grace,  and  the  man- 
Jier  of  reckoning  in  fuch  cafes.     Ex  relatio7ie  nCri  Jacob. 


Garret 
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Garret  verf.  Johnfon. 

AJtuKc  etihi-  I~\E  B  T  upon  the  flatute  of  5  S"  6  Will.  &  Mur.  cap.  22.  upon 
thelaVdme  -"-^  ^  claufe  in  the  laid  acl,  par.  19.  by  which  a  penahy  of  5/. 
and  place  is  impofcd  up6n  the  owner  of  any  hackney  coach,  who  Ihall  ply 
mentioned,  upon  a  Sunday,  not  being  appointed  by  the  commiffioners,  (sc. 
The  plaintiff  declared,  that  the  defendant  being  owner  of  a  hackney 
coach,  the  feventh  of  u4prit  1700.  at  the  parifli  of  St.  Botolph's 
Aldgate  in  London,  drove  his  coach  upon  the  feventh  day  of  y^pril 
1700.  exijlentem  diem  dominicutii,  contra  for  mam  Jiatuti  made  at 
Weftminjler  the  feventh  of  November  the  fifth  of  this  King  and  of 
the  late  Qneen,  adtimc  et  ibidem  non  exiftens  appuJicJuatus  by  the 
commiffioners.  Upon  nil  debet  pleaded,  verdidt  for  the  plaintiff. 
And  upon  motion  in  arrefl  of  judgment  made  by  Mr.  Branthwaite, 
and  oppofed  by  Sir  Batbolomcw  Shoiver,  the  judgment  was  ar- 
reted ;  becaufe  the  adtunc  ct  ibidefu  mufl  refer  to  the  lafl  time  and 
place  mentioned,  which  is  the  time  and  place  of  the  making  of  the 
adt ;  and  therefore  the  plaintiff  has  confined  the  appointment  of  the 
commiffioners  to  the  fiiid  time  and  place :  but  it  may  be,  the  de- 
fendant was  appointed  at  another  time  and  place,  and  then  this 
adlion  will  not  lie ;  and  therefore  the  declaration  fliould  have  faid, 
non  exiftens  appuncfuatus,  &c.  generally,  or  «<?«  exijlens  appimdtu- 
atus,  &c.  the  feventh  of  April  1700;  for  though  upon  evidence 
another  time  or  place  may  be  given  in  evidence,  yet  upon  the  face  of 
the  declaration  the  plaintiff  ought  to  make  himfelf  a  good  title  to  the 
adlion.     Ex  relatione  fn'ri  Jacob. 

Clay  verf.  Snelgrave. 

S.  c.  1  Salk.  T~HE  defendant  as  executrix  to  the  mafler  of  a  fliip  libelled  in 
33-  I       the  admiralty  court  for  the  wages  owing  to  the  teflator  Iqr 

"  •  ">    •    the  owner.     Upon  which  the  plaintiff  to  have  a  prohibition  fug- 
ftiip  canno^t     gifted  tli^  ftatute  of  i^Ric.  2.  cap.  3.  that  the  admiralty  court  fhall 
fuejnthead-  not  have  conufance  of  contradts  made  upon  the  land,  and  fliews 
miralty  for     j.}^jg  contradl  to  havc  been  made  upon  the  land,   &c.     And  this 
1 2  S.  406.  cafe  was  feveral  times  moved  by  ^\x  Bartholomew  Shoiver  and  Mr. 
Tort.%Q-^,<^%l.  Acherley  for  the  prohibition,   as  well  in   Michaelmas,  Hilarw  and 
Comb  i''?     ^^J^'^''  ^^'■"■'S  lafl  paft,  as  in  the  prefent  term  ;  and  it  was  oppofed 
'    ■'  "    by  Mr.  Northey  and  Mr.  Hall     And  the  council  for  the  prohi- 
bition argued,  that  prohibitions  are  grantable  de  jure,  and  are  not 
difcretionary  in  the  court.     Raym.  3,  4.     That  the  cafe  in  Winch 
Ref).  8.  was  the  firft  cafe,  where  a  prohibition  was  denied  in  cafe 
of  a  fuit  by  mariners  for  their  wages  in  the  admiralty  court;  and 
4  the 
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?the  denial  was  grounded  upon  compallionate  reafons,  becaufe  they 
twere  poor  men,  and  becaufe  there  they  might  join  in  a<ftion,  but 
<here  they  muft  fever  j    but  the  faid  cafe  is  contrary  to  tlie  reafon 
and  grounds  of  the  law,  for  where  the  contradl  is  made  upon  the 
land,  though   the  fervice  was  done  upon  the  fea,  it  is  out  of  the 
jurifdidtion  of  the  admiralty ;  and  fo  'vice  verfa,  if  the  fervice  was 
done  upon  the  land,  and  the  contract  upon  the  fea.     1 2  Co.  79,  80. 
Staiinf.  51.  (^.     Hob.  2.\z.     A  confultation  is  always  denied  in  cafe 
of  a  fuit  by  mariners,  if  there  is  a  charter-party.     And  the  fealing 
of  a  writing  cannot  make  any  difference   in   reafon.     Raym.  3.  a 
prohibition  granted  where  the  mafter  libelled  alone.     Mr.  Northcy 
and  Mr.  Hall  e  contra  for  the  defendant  faid,  that  the  cafe  of  ma- 
riners v/as  now  fettled,  and  ought  not  to  be  ftirred  ;  but  that  the 
great  reafon  why  they  are  permitted  to  fue  there  is,  the  fliip  is  the 
debtor,  and  by  the  law  of  the  admiralty  they  may  attach  her,  which 
they  cannot  do  by  the  common  law  ;  and  in  the  admiralty  court 
they  may  all  join  in  fuit,  whereas  by  the  common  law  they  muft 
bring  feveral  adtions.     That  the  cafe  of  the  mafter  is  not  different, 
for  the  ftiip  is  fecurity  to  him,  and  he  is  but  a  mariner,  and  his 
wages  are  wages  at  fea.     But  however,  where  the   mafter  dies  in 
the  voyage,  as  he  did  in  this  cafe,  there  can  be  no  reafon  to  ex- 
clude his  executors  from  fuing  in  the  admiralty,  becaufe  he  had  no 
opportunity  of  bringing  his  wages  to  account  with  the  owners.     And 
in  2  Ventr.  181.  AUifonv.  Marjl:,    the  purfer,  though  an  officer 
of  the  fliip,   was  allowed  to  fue  for  his  wages  in  the  admiralty. 
And  in  2  Keb.  779.  pi.  6,  Rex  v.  Pike,  a  prohibition   was  denied, 
where  the  mafter  and  mariners  joined  in  a  fuit  in  the  admiralty  for 
their  wages.     [But  Holt  laid,  that  a  prohibition  ought  to  have  been 
granted  qicocid  in  the  faid  cafe.]     And  he  cited  a  cafe  Hil.  27  &  2S 
Car,   2.  C.  B.  between   Cooker  and  Older,  where  Atkins  and  Ellis 
juftices  were  of  opinion,  that  a  prohibition  ought  to  be  granted  to 
the  fuit  in   the  admiralty  court  by  the  mafter  cf  a  fliip  for  his  wa- 
ges ;    but  North  chief  juftice,  and  VVyndbc.vi  juftice,  held  the  con- 
trary opinion.     But  Holt  chief  juftice  faid,  that  it  is  an  indulgence, 
that  the  courts  at  IVejiminjler  permit  mariners  to  fue  for  their  wa- 
ges in  the  admiralty  court,  becaufe  they  may  all  join  in  fuit ;    and 
it  is  grounded  upon  the  principle,  quod  comnmnis  error  fecit  jus ; 
but  they  will  not  extend  it  to  the  mafter  of  the  fliip,  efpecially  if 
he  was  mafter  at  the  beginning  of  the  voyage  here  in  England,  and 
the  contrail  was  made  with  him  here.     Poftibly  if  the  mafter  of  a 
a  ftiip  died  in  the  voyage,  and  another  man  took  upon  him  the 
charge  of  the  ftiip  upon  the  fea,  fuch  cafe  might  be  different.     As 
in  the  cafe  of  Grojfwick  v.  Loiithjly,  where  it  was  held  in  this  court  Grofwick  v. 
lately,  that  if  a  Ihip  was  hypothecated,  and  money  borrowed  upon  Louthny.  Be- 
her,  ^lAmjler dam  w^ow  the  voyage,  he  who  lent  the  money  may  °^^^'> 
fue  in  the  admiralty  for  itj   and  this  court  granted  a  confultation  ^J'^P^Jyj"'- 
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in  the  faid  cafe.     But  in  another  caie,  where  the  money  was  bor- 
. rowed  upon   the  iliip  before  the  voyage,  the  King's  Bench  granted 
a  proliibition,  and  tlie  p.:rties  acquicfced  under  it.     There  are  many 
precedents  in  the  court  of  admiralty,   of  fuits   by  the  mariners  for 
their  wages,  but  none  for  the  mafler  of  the  fhip.     And  the  cafes 
.differ  j    for  the  mariners  contract  upon  the  credit  of  the  fliip,  and 
the  mafter  upon  the  credit  of  the  owners  of  the  fliip,  of  whom 
generally   he   is  one.     The   opinion    of  lord  Hobart,    that  where 
there  is  matter  of  property  to  be  tried,  a  prohibition  fhall  be  granted 
is  a  litde  too  hard.     Gould    juftice  agreed   with  Holt,    and    faid, 
he  was  of  opinion,  that  prohibitions  were  grantable  of  right,  though 
it  had  been  controverted  in  his  time.     To  which  Holt  chief  juftice 
faid,  that  Hale  chief  juftice  and  JVynSam  juftice  held  prohibitions 
to  be  difcretionary  in  all  cafes  ;  but  AV/v;;^^  chief  juftice  was  of  the 
.contrary  opinion.     And  he  faid,   he  did  not  efteem  them   to  be 
•     matter  of  right.     Then  Mr.  Northey  moved,  that  the  court  would 
compel  the  plaintiff  to  put  in  bail  to  the  aftion  to  be  brought  for 
the  wages  at  common   law,   or  otherwife   deny  the   prohibition  j 
which   he  faid  had  been  done  often.     Holt  chief  juftice  confcffcd, 
that  the  court  had  fometimes  interpofed,  and  procured  bail   to  be 
given ;  but  it  was  by  confent,  and  in  cafe  of  the  proprietor  him- 
felf.     But  in  regard  that  in  this  cafe  the  plaintiff  was  a  purcha- 
fer  without  notice,  there  was  no  reafon.      And  a  prohibition  was 
.granted. 

David  Jones  verf.  Stone. 

■S.  C.  2  Salk.  '"T^HE  defendant  libelled  againft  the  plaintiff,  vicar  of  N.  for 
55°"  1.      that,  that  whereas   by   cuftom  time  whereof,   &c.   he  was 

iueTvicTr^m  obliged  by  himfelf,  or  fome  other  perfon,  to  fay  divine  fervice  in 
ihefpiiitual  the  chapel  of  G6rtZ!^7/ry,  for  which  he  received  fuch  a  recompenfe  ; 
court,  for  rot  neverthelefs,  he  had  neglected  to  do  it,  &c.  The  plaintiff,  to 
fervice;  todoli^vea  prohibition,  fuggefts,  that  all  cuftoms  and  prefcriptions  are 
which  he  is  triable  by  the  common  law ;  but  does  not  deny,  nor  traverfe,  the 
kriptlt  fhef  "^°"^*  ^"'i  Mr-  Harcourt  for  the  plaintiff  argued,  that  the  vicar 
prefcription  iS  not  Compellable  of  common  right  to  fay  divine  fervice  in  any 
not  being  de-  place  but  in  the  mother  church  ;  and  therefore  this  being  a  cuftom, 
FaV.  88.  to  charge  the  vicar  againft  common  right,  it  ought  to  be  tried  at 
6  Mod.  230.  common  law.  If  in  fiidl  fuch  a  cuftom  be  found,  the  King's 
F.  N.  B.  51.  Bench  will  grant  a  confultation. 

Holt  chief  juftice  faid,  that  he  was  not  of  opinion,  that  this 
being  a  duty  incumbent  upon  the  plaintiff  by  prefcription  barely  of 
itfelf  is  fufficient  ground  for  a  prohibition,  elpecially  fince  the  pre- 
Jiription  is  not  traverfed  in  the  fuggeftion  j  for  it  is  an  ecclefiaftical 


Trill.  Term  iz  Will.  5.  579 


.right,  to  bind  an  ecclcfiaftical  perfon,  to  do  an  ecciefiaftical  duty  : 
.and  if  the  ecclefiaftical  duty  be  negled:ed,  the  perfon  who  is  guilty 
of  the  negled,  may  be  fued  for  it  in  the  fpiritual  court,  though 
the  duty  began  by  cuflom.  And  it  is  the  very  point  oi  William' % 
•cafe,  5  Co.  72.  b.  73.  a.  b.  where  the  vicar  of  Alderbwy  was 
obhged  upon  a  cuftom,  to  celebrate  divine  fcrvice,  by  himfelf  or 
fome  other  perfon,  in  the  chapel  of  St.  'John  within  the  manor  of 
Woollajlon^  for  the  lord  of  the  manor  and  his  tenants ;  and  the  \ 
lord  brought  cafe  againft  the  vicar  for  negligence  in  celebrating 
divine  fervice  in  his  chapel  for  fuch  a  time ;  and  it  was  held,  that 
it  would  not  lie,  but  that  the  remedy  was,  to  fue  the  vicar  in  the 
court  Chrijliati,  becauft  ecclefiaftical  perfons  are  more  fubjedl  to  the 
faid  courts,  than  lay  men  are.  If  this  was  a  prefcription  to  affedt 
lay  men,  perhaps  it  might  have  another  confideration  ;  but  it  is  a 
mere  ecclefiaftical  duty,  and  might  have  a  legal  commencement  by 
the  confent  of  all  parties,  as  by  compofition.  If  the  vicar  for  a 
fum  of  money  undertook  to  do  divine  fervice,  and  an  adl  was  made 
in  the  ecclefiaftical  court  by  the  confent  of  all  parties ;  that  would 
liave  bound  the  vicar  and  his  fucceffors  before  the  r  Eliz.  cap.  2. 
And  therefore  becaufe  it  may  have  commenced  by  an  ecclefiaitical 
adl,  the  defendant  may  have  his  remedy  for  the  negledl  in  the  court 
Chrijlian.  And  it  is  upon  the  faid  reafon,  that  notwithftanding 
the  opinion  oi  Coke  2  Injl.  491.  where  a  fuit  was  in  the  ecclefiaftical 
court  againft  a  parfon,  &c.  for  a  penfion  by  prefcription,  no  prohibi-  PenCons. 
tion  is  grantable,  though  the  prefcription  was  denied.  See  i  Vejitr, 
3,120,265. 

Gould  juftice  agreed,  and  fiid  that  he  would  cite  a  ftronger  cafe, 
W.  Jones  230.  Halfcy  v.  Halfcy,  where  a  prefcription  was  alleged 
for  a  way  to  carry  his  tithes  through  a  clofe  called  S.  and  for 
flopping  of  it  the  defendant  libelled  againft  the  plaintiff"  in  the 
ecclefiaftical  court ;  whereas  in  fadt  the  way  by  prefcription  was 
through  a  clofc  called  W.  and  for  that,  that  prefcriptions  for  ways 
.ought  to  be  tried  at  common  law,  &c.  and  upon  demurrer  to  the 
declaration,  a  confultation  was  awarded  by  the  opinion  of  the 
whole  court.  So  a  parfon  may  fue  for  a  modus  in  the  fpiritual 
court.  Holt  chief  juftice  fdd,  that  if  the  cafe  in  Jojics  had  now 
come  in  judgment  in  this  court,  it  would  be  qucftionable,  becaufe 
it  charges  the  freehold  of  another  man.  The  cafe  of  a  nrodtts  is,  as 
G(9«/^  juftice  fays,  if  the  modus  is  admitted  ;  but  if  the  defendant  fays 
that  it  is  lefs,  and  infifts  upon  it,  it  muft  be  tried  at  common  law. 
The  rule  made  to  (bew  caufe  why  a  prohibition  ftiould  not  be 
granted  was  difcharged.     Ex  relatione  m'ri  Jacob. 


Rex 
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Rex  verf.  inliabitantcs  in  Glamorganniirc. 

■Certinran      /^^Pvdcrs  Were  made  by  the  iuftices  of  peace,  for  levying  money, 
•lies,  '^°^^-     v^  for  repairing  Caeriiiffe  bridge,  by  virtue  of  the  23  E/Zs.  cap. 
*ff'de'rs  made     !!•     And  it  was  objedted  by  Mr,  Eark  and  Mr.  Lechmere,    that 
■  for  repairing  this  court  cannot  in   this  cafe  grant  a  certiorari  ■.    becaufe  it  was  a 
w/rupon    "^^  jurifdidion   ereded  by  a  new  ad;  of  padiament,  the  truft  of 
23Eliz.c.  II.  the  execution  of  which  is  repofcd  in  the  juftices,  and  this  court 
p"*- Oi^t'^**''^   has  nothing  to  intermeddle  with  it ;  for  if  they  proceed  according 
cap.  60.    '   ^o  the  ftatiite,  then  there  is  no  reafon  to  remove  their  orders ;    but 
if  not,    tl>en  what   they  do  is  coram  non  judice^   and  void.     And 
the  parties  may  examine  the  legality  of  their  proceedings  in  an  ac- 
tion ;  and  fo  it  was  held  in  a  cafe  of  decrees  made  by  commiflion- 
€rs  upon   the    ad:   for   the    fens,    i   Sid.   296.  Ball  v.  Partridge. 
Hardr.   480.     Terry   v.   Huntington.      Cro.  Car.  394.    Nichols  v. 
7Valke}\     And  no  certiorari  lies  to  remove  orders  made  by  com- 
midioners  of  bankrupts.     Sed  fion  allocatur.      For  this  court  will 
examine  the  proceedings  of  all  jurifdidions  ereded  by  ad  of  par- 
liament.    And  if  they  under  pretenfe  of  fuch  ad  proceed  to  in- 
croach  jurifdidion  to  themfelves    greater   than  the   ad   warrants ; 
this  court  will  fend  a  certiorari  to  them,  to  have  their  proceedings 
returned  here ;    to  the  end  that  this  court  may  fee,  that  they  keep 
themfelves  within  their  jurifdidion  ;    and  if  they  exceed   it,  to  re- 
train them.     And  the  examination  of  fuch  matters  is  more  proper 
for  this  court.     As  in  the  cafe    in  queftion ;    whether  the  ad  of 
Queen  Elizabeth  impowers  the  juftices,  to  raife  money,  to  mend 
wears ;  and  to  determine  the  doubt  upon  the  ad.     As  to  the  cafes 
of  orders  made  by  commifiioners  of  fewers,  and  of  the  fens,  the 
court  is  cautious  in  granting  ccrtioraris ;  and  lirft  they  make  inquiry 
into  the  nature  of  the  fad,  and  what  will  be  the  confequence  of 
granting  the  writ;  becaufe  the  country  may  be   drowned  in  the 
mean  time;,  whilft  the  commiffioners  are  fufpended  by  the  certio- 
rari.    But  that  is  only  a  difcretionary  execution   of  the  power  of 
the  court.     And  as  to  the  commifiioners  of  bankrupts  he  faid,  that 
they  had  only  an  authority,  and   not  a  jurifdidion.     And  he  laid, 
■that  where  the  juftices  make  orders  by  virtue  of  a  private  acfl,  they 
ought  to  return  the  ad  with  their  orders-     Then  it  was  objedcd, 
that  this  court  cannot  fend  a  certiorari  to  the  juftices  of  peace  in 
Wales;  but  their  orders  ought  firft  to  be  examined  in  the   great 
feflions,  and  from  thence  to  be  removed  hither  ;  becaufe  this  court 
has  equal  jurifdidion  over  Wales,    as  they  have  over  the  King's 
Bench  in  Ireland;  and  therefore  that  a  certiorari  ought  not  to  be 
:granted  to  the  juftices  there  per  Jaltiim,   no  more  than  error  will 
4  Yit 
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lie  in  parliaments  upon  a  judgment  of  the  Common  Pleas,  leaping 
lovct  this  court  of  King's  Bench. 


o 


But  Hok  chief  juftlce  faid,  that  this  matter  ought  not  to  be  dif-  Certiorari  liei 
iputed,  it  being  the  conftant  pradice  to  grant  ccrtioraris  into  Wales,  '"'o  ^''''''• 
^s  alfo  into  the  counties  palatine  of  Durham  and  Lancajler,  which 
yet  had  original  jurifdidlion,  and  the  fime  courts  among  them- 
lelves.  And  if  the  law  were  otherwife,  the  great  feffions  were 
held  io  feldom,  that  a  man  might  be  ruined,  before  a  great  feflions 
met. 

Then  exception  was  taken  to  the  orders,  that  the  money  or- 
dered to  be  levied  was  for  repairing  the  wears,  to  do  which  they 
had  no  jurifdidlion,  but  only  to  raife  money  for  the  repair  of  the 
bridge  ;  and  their  authority  being  fpecial,  they  ought  to  confine  Jurifdiak>n. 
themfelves  within  it.  But  Holt  chief  juftice  held,  that  in  regard 
th.it  at  the  tinie  of  the  making  of  the  ad,  thefe  wears  were  built 
as  neceffary  to  fupport  the  bridge,  by  virtue  of  the  powers  given 
by  the  ad  of  the  Queen  for  rebuilding  of  the  bridge,  and  were 
efteemed  fo  then  and  ever  fince,  this  court  will  cfleem  them  ac- 
cordingly ftill ;  and  therefore  confequential  to  the  power  for  re- 
building and  repairing  of  the  bridge,  and  efpccially  when  they  are 
averred  to  be  fo  in  the  orders.  And  Gould  and  Turton  juftices 
agreed.  Thefe  orders  were  argued,  as  is  ufual  in  the  cafe  of  orders 
made  by  commifTioners  of  fewers,  and  returns  of  habeas  corpus  out 
of  London,  before  they  were  filed.  And  a  procedendo  was  award- 
ed by  the  court.     £.v  relatione  ?}i'ri  'Jacob. 

Rex  vcrf.  Chandler. 

THE  defendant  was  convided  for  deer-ftealing  by  a  juftice  of  S  C.  Salk. 
peace  upon  3  G?  4  Will.  &  Mar.  cap.  10.  and   th,e  convic- ^7 *[j 
tion  was  removed   into  this  court  by  certiorari.      And  feveral  ex-  508. 
ceptions  were  taken  at  feveral  days,  and  argued.     And  after  it  had  S  ^°^-  4*6. 
depended  feveral  terms,    this  term  the  court  over-ruled  the  excep- ^q.   p'5 
tions,    and  held  the  convidion  good.     Holt  pronouncing  the  opi-  See  Stat.  5 
nion  of  the  court,  faid,  that  the  cafe  did  not  deferve  to  be  argued.  ^,*°c,'' o*^. 
He  faid,    that   in  thefe  convidions  by  juftices  of  peace  in  a  fum-  stVt.  9  Ge«. 
mary  way,    where  the  antient  courfe  of  proceeding  by  indidment  '•  <=•  22. 
and   trial   by  jury  is  difpenfed  with,    the  court  may  more  eafily  ^"^'  ^g^' 
difpenfe  with  forms ;  and  it  is  fufiicient  for  the  juftices,  in  the  de- 
fcription  of  the  ofFenfe,   to  purfue  the  words  of  the  rtatute ;   and 
they  are  not  confined  to  the  legal  forms  rcquifite  in  indidments  for 
offenfes  by  the  common  law.     For  though  all  ads,  which  fubjed 
men  to  new  and  other  trials,  than  thofe  by  which  they  ought  to 
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be  tried  by  the  common  law,  being  contrary  to  the  rights  and 
liberties  of  EngUJJimeij,  as  they  were  fettled  by  Magna  Charta^ 
ought  to  be  taken  ftridily ;  yet  when  fuch  a  ftatute  is  made,  one 
ought  to  purfue  the  intent  of  the  makers,  and  expound  it  in  fo 
reafonable  a  manner,  as  that  it  may  be  executed.  But  it  is  alfo  in- 
cumbent upon  judges,  to  take  great  care,  that  in  the  execution  of 
this  law  they  do  not  go  beyond  the  adl  of  parliament.  As  to  the 
Between  i     firft  exception,  that  it  is  faid,  that  the  defendant  between  the   fiiil 

■J"t«rt '°  °^  ^^'^^>'  ^"'^  ^^^  '■'■'"'■^  °^  September  killed  ten  deer,  without  flicw- 
•k'iiled  ten  ing  the  particular  days  upon  which  they  were  killed,  and  fo  general 
■<icer-  and  uncertain  a  declaration  of  an  ofFenfe   is  very  fevere,  becaufe  it 

drives  the  defendant  to  give  an  account  of  all  his  life,  which  he 
cannot  poffibly  be  prepared  to  do.  There  is  an  indiftment  in  JVeft\ 
prec.  no.  b.  &c.  for  killing  a  buck,  and  there  not  only  the  day, 
but  alfo  the  hour,  is  fliewn.  And  thefe  convidlions,  to  which  a 
man  cannot  have  anfwer,  ought  to  be  as  certain  as  indidments,  to 
which  a  man  may  plead.  But  to  this  exception  the  council  of  the 
other  fide  anfwered,  that  the  days  were  not  material  to  be  proved ; 
for  evidence  may  be  given  of  the  fa<5ls  of  any  other  days,  and 
therefore  the  omifTion  of  fhewing  them  will  not  vitiate;  and  all 
that  is  necelTary  to  be  laid  in  point  of  time  is,  that  the  profecution 
appear  to  have  been  made  within  a  year  after  the  fad:  committed ; 
that  the  omifTion  of  the  days  is  not  any  inconvenience  to  the  de- 
fendant, becaufe  if  he  can  fliew  an  authority  for  killing  fo  many  as 
are  charged  upon  him  in  the  fame  time,  it  will  drive  the  profe- 
cutor  to  prove  more ;  and  if  he  be  charged  another  time,  he  may 
aver,  that  thofe  for  the  killing  of  which  he  has  been  convifted  are 
the  fame.  And  the  cafe  of  Farroio  v.  Chavalier  was  cited  to  this 
purpofe,  [See  it  before,  478.]  where  the  fame  exception  was  taken 
in  arreft  of  judgment,  and  over-ruled.  And  many  precedents  were 
cited,  to  warrant  this  manner  of  (liewing  feveral  flids  in  informa- 
tions upon  penal  flatutes.  Raft.  entr.  410.  Hearn.  plead.  549. 
irincb  S4.I,  547.  Thorn f.  entr.  g\,  92.  Brown,  form.  plac.  \  par. 
250,   I,  2,  4,  7,  9,  260.     Vid.i'it.     Co.  Entr.  i^S. 

Holt  chief  juflice,  that  in  the  cafe  of  Farrow  v.  Chevalier  there 
is  but  one  breach  of  covenant,  and  the  felling  there  feveral  times 
was  only  in  aggravation  of  damages,  but  the  damages  ought  to  be 
intire.      This  cafe  differs  from  all  cafes  of  indidments  and  infor- 
mations for  ofFenfes  at  common  law.     All  that  is  neceffary  in  thefe 
cafes  of  new  ofFenfes  made  by  new  flatutes  and  in   new  fummary 
methods  of  convidion  by  them,  is  to  fhew  fuch  a  fad  as  is  within 
the  defcription  of  the  ftatute,  and  to  defcribe  it  as  the  flatute  wills. 
One  faft  in-  2.  A  fecond  exception  was,  that  the  convidion  was,  Memorandum 
tended  after    quod  oElavo  die  Mail  the  tenth  of  this  King  apud  Enfield  in  comi- 
another.        ^^^^  Middlefex  venit  coram  me  et  dot  mibi  intelligi  et  in- 
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formetrL,  quod,  (fc.  et  fiiperiude  codem  o6lavo  die  Maii  ati7io  fupradiclo 
Mpud  domiun  meam  in  parocbia  fanSli  Andreae  Holborne  in  comitatu 
Middlcfex  praediBo  vetiit  praediBus  et  dicit,  dcponit  et  jurat 

quod,  &c.  where  it  fliould  have  been  dedit ;  becaufe  dat  m  the 
prefent  tenfe  relates  to  the  time  of  compleating  the  record;  and  ic 
was  inipoffible,  that  the  informer  could  give  information  at  Enfield, 
when  he  was  at  his  houfe  in  Holboiirn  where  the  convidion  was 
•made.  To  which  it  was  anfvvered  by  the  council  of  the  other 
fide,  and  agreed  by  the  court  j  that  it  muft  be  intended  fucceffive- 
ly,  the  one  after  the  other  as  the  fads  might  be  performed,  and 
not  immediately  ;  for  the  juftice  might  take  the  information  at  En- 
field, and  come  afterwards  to  Holbourn,  and  make  the  convidion. 
3.  A  third  exception  was,  that  the  judgment  was,  qaod  fiorisfia- J^^me'^t 
ciat  only,  whereas  it  ought  to  be,  ideo  confideratum  efl.  Sed  non  1^°^^  f'^'f'- 
allocatur.  For  per  curiam,  it  is  well  enough  without  it.  4.  Ob- 
jedion.  That  the  convidion  is,  that  the  defendant  killed  the  deer 
fine  confenfu  donmii  regis  proprietarii  daninrum  praediBarum,  and 
not  adtunc  proprietarii.  Sed  non  allocatur.  Becaufe  it  is  that  he 
killed  them  fitte  confenfu  domini  regis  (as  before)  et  adtunc  et  antea 
et  poflea  proprietarii  chafeae  praediBae,  aiit  alicujus  alius  perfogae 
praecipue  fiduciatae,  ylnglice  intrufted,  cum  cufiodia  damarum  prac- 
diBarum ;  which  fufficiently  fliews,  that  it  was  an  unlawful  kill- 
in<^.  5.  Objedion.  That  contra  paceni  is  omitted  in  the  convic-  Con'r'T  pactm 
tion.  Sed  non  allocatur.  For  per  Holt  chief  juftice,  in  indid- °'"""^  " 
ments  and  informations  one  ought  to  conclude  contra  pacem ;  but 
in  thefe  fummary  convidions,  there  is  no  need  to  purfue  fo  ftridly 
the  forms  of  law,  and  they  are  well  enough  without  contra  pacem. 

Rex  verf.  Speed. 

Exception  was  taken  to  this  convidion  for  deer-dealing,   that  s.  c.  Salk. 
the  fads  are  laid  at  fcveral  diftind  days,  and  then  at  the  end  379- 
comes  illicite  occidit ;    and  fo  it  did  not  extend  to  them  all.     But    ^''^  '  5°^' 
per  curiam  it  is  one  intire  fentence,  and  then  the  illicite  occidit  will  TheUftwords 
extend  to  every  one  of  them,   as  well  as  if  it  had  been  repeated  ^,^^"g  ^^^^ " 
particularly.     Afterwards  another  exception  was  taken,  that  illicite  tence. 
occidit  is  not   fufficient,    but  they  ought  to  fay  furtive,    or   cum  I'l'ci"  ocdJit. 
animo  furandi,    or  fomething    refembling  it,    for   every   unlawful  ^"^'^  ^'^5' 
killing  is  not  within  the  ad.     But  per  Holt  chief  juftice,  if  there 
is  a  pretenfe  of  right,  we  ought  to  Ibppofe,  that  the  juftice  would 
do  right,   and  acquit  the  defendant :  becaufe  he  is  intrufted  with 
the  execution  of  the  law.     The  intent  of  the  ad  was,  to  prevent 
killing  in  a  clandeftine  manner  by  ftealth ;  but  it  is  enough  to  lay 
the  fad  in  the  words  of  the  ad  of  parliament,  and  that  ought  to 
be  admitted  upon  evidence.     The  title  of  the  ad  is,  againft  deer- 
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ftealers,    but  there  is  not  any  fuch  word  in  the  body  of  the  a&. 
And  therefore  if  there  was  a  difpute  concerning  the  limits  of  a 
If  a  man  kills  walk  in  a  foreft ;  and  one  claims  as  part  of  his  walk,  wliat  is  in 
deer  in  pur-  f.^^  p,jj.f  ^f  jj^g  divilion  of  another,    and   accordingly  kills  deer 
fuppofed  right  there  ;  the  cafe  is  out  of  the  intent  of  the  aft,  but  is  plainly  within 
tha:  he  hath,  the   words.      The   intent  of  the  &A   was,    to    punilh  rogues   and 
"""°'^^^""'"  vagabonds  ;  and  not  to  puniih  perfons,  who  by  miftake  in  the  exe- 
cution of  their  trufls  exceed  what  the  law  warrants.     If  the  keeper 
of  a  walk  gives  leave  to  a  third  perfon  to  kill  a  deer  j  though  this 
licence  does  not  give  fufficient  authority  to  the  third  perfon  to  kill 
it,   yet  it  will  not  be  an  unlawful  killing  with  n  the  itatute,   be- 
caufe  there  is  a  colour  of  right.     Another  exception  was,    becaufe 
Coment.        it   is  not  fliewn  how   he  killed.      Sed  non  allocatur^    becaufe  the 
killing  or  not  is  the  material  part.     And  Holt  chief  juftice  faid  in 
this  cafe,  that  if  a  convidlion  was  affirmed  in  this  court,  this  court 
might  award  a  I fvaTt  facias  ;   but  if  the  defendant  had  no  goods, 
he  made  a  queftion,  if  they  could  imprifon  him.     Both  thefe  con- 
vidions  were  affirmed.     Ex  relatione  rn'ri  "Jacob. 

■> 
The    King  againjl  the  company  of  barber  furgeons  in 

London. 

A  by  law  T  N  an  information  agalnfl:  the  defendant  for  a  falfe  return  made 
made  contrary  |  by  them  to  a  mandatmis,  diredled  to  them,  to  command  them, 
cap^%.^con-*°  eledl  a  barber  to  be  one  of  the  wardens  of  the  company;  to 
cerning  the  which  they  returned,  that  they  had  eleded  two  barbers.  Upon  the 
eleaion  of  the  jj-j.^!  ^j  nifi  priiii  in  Middle/ex  the  fitting  after  the  Lift  term  before 
the  company,  H^^li  chief  juftice  upon  the  evidence  the  cafe  appeared  to  be  thus, 
ill.  That  there  is  a  cuftom  in  this  and  all  other  companies  in  London^ 

to  admit  perfons,  who  are  not  of  the  profcffion  or  trade  of  which 
the  company  is  denominated,  to  be  freemen  of  the  company,  in- 
differently with  thofe  who  are;  and  upon  this,  tliere  being  two 
clafTes  in  this  company,  the  one  of  barbers,  and  the  other  of  fur- 
geons, a  difpute  arofe  about  the  year  1631  under  which  clafs  thefe 
foreigners  fliould  be  ranged  ;  and  the  company  confidering,  that 
many  of  the  foreigners  were  confiderable  men,  and  being  unwilling 
to  turn  them  out  of  the  company,  they  agreed,  that  they  fhould 
be  ranked  under  the  clafs  of  barbers ;  and  accordingly  a  by-law 
was  made,  that  all  fuch  perfons,  as  fliould  be  admitted  into  the 
company,  and  were  not  barbers  nor  furgeons  by  profeffion,  fhould 
be  barbers ;  and  accordingly  it  has  continued  ever  fmce,  and  the 
■warden  for  the  clafs  of  barbers  has  been  ufually  eleded  out  of  the 
reputed  barbers,  and  the  real  barbers  have  been  ufually  omitted; 
and  one  of  the  prefent  wardens  was  a  reputed  barber.  This  point 
was  referved  by  Holt  chief  juftice  Upon  the  trial,  and  he  acquainted 
4  his 
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liis  brothers  with  it  in  court.     And  Holt  demanded  in  court  their 
opinion,  and  faid,  that  he  believed   that  it  would  be  a  hardship  'I 

■to  the  whole  company,  if  this  ufage  fhould  be  fct  afide.     For  then 
if  thefe  reputed  barbers  (who  are  commonly  the  mod  fubftantial 
.men  of  the  company)  were  excluded  from  being  eleded  into  the  -'^ 
government  of  it,    all  fuch  perfons    would  decline  the  admitting 
themfelves  into  the  company.     But  yet  the  words  of  the  32  He?:. 
8.  cap.  42.  are  not  to  be  got  over.     For  the  faid  ad  taking  notice, 
that  there  were  two  companies,   the  one  of  barbers,   tlie  other  of 
iurgeons,    unites  them  by  the  name  of  barber-furgeons,    reftrains 
them  to  their  feveral  imployments,   and  then   a  chuife  comes  and 
enads,  that  they  fhall  annually  eled  four  mafters  or  governors  of 
the  company,  two  of  whom  fhall  be  expert  in  barbery,  and  two 
in  furgery,  to  have  the  corredion  of  all  perfons  ufing  barbery  or 
iurgery.     And  the  ad  cannot  be  underftood  in  other  manner ;  for 
the  intent  of  the  ad  being  to  unite  the  perfons  of  thefe  two  pro- 
feffions,  every  member  of  the  company  as  fuch  is  a  barber-furgeon  ; 
and  therefore  where  the  ad  comes  and  diftinguifhes  them,  it  can 
be  only  with  relation  to  their  feveral  profeiTions ;  for  in  other  man- 
ner they  cannot  be   more  barbers  than  furgeons.     And  it  is  the 
ftronger,  becaufe  it  is   a  qualification  of  their  offices,    fince  they 
muft  have  the  corredion  of  the  pradifers  in  the  feveral  profeffions. 
Then  the  ufage  or  by-law  can  never  repeal  the  ad  of  parliament. 
.And   therefore  by  his  opinion,    and  the   opinion    alfo    of  Turton 
and  Gould  juftices,   the  pojlea  was  ordered   to  be  delivered  to  the 
.plaintiff.     And  the  laft  day  of  the  term  a  peremptory  mandamus 
was  granted.     And  Holt  chief  juftice  fiiid,    that  he  believed,  this 
..mingling  of  companies  was  later  than  the  time  oi Hairy  VIII.    Ex 
\ relatione  tn'ri  Jacob. 

Gierke  veff.  Gierke. 

/^LERKE  died  inteftate.     His  wife  took  out  letters  of  admini- The  Spiritual 
^   flration  to  him.     Gierke  brother  to  the  intefl:ate   cited  the  de-  ^°"^^  ""ay 
fendant  into  the  Spiritual  Court,  to  make  diftribution  of  the  inte-  ^on  utlnt"' 
ftate's  eftate.     The  defendant  there  fuggefls,  that  the  brother  has  comes  in,  but 
goods  of  the  inteftate  in  his  hands  to  the  value  of  200/.     And  up- ''^*^' ""."°' 
on  this  the  Spiritual  Court  orders  him  to  bring  the  200/.  into  court,  from  the 
to  the  end  that  it  might  be  diftributed.     And  for  not  bringing  it  in  debtors. 
they  excommunicate  him.     Upon  which  he  moves  in  B.  R.  for  a 
prohibition,  and  it  was  granted  as  to  the  whole  procefs  that  com- 
pelled him  to  bring   in  the  200/.      For  per  curiam  the  Spiritual 
Court  has  power  to  make  diftribution   of  the   eftate,    when   it  is 
come  in,  but  not  to  fetch   it  in  ;  becaufe  that  is  to  hold  plea  c'i 
debt.     But  the  Spiritual  Court  might  refufe  in  this  cafe  to  proceed 
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to  the  diftribution,  until  the  brother  had  brought  in  the  200/.  but 
they  cannot  excommunicate  him  for  not  bringing  it  in. 

Rex  verf.  Fowler. 

s.c.  I  Sailc.  '"!""  HE  defendant  was  arrefled  upon  an  excommunicato  capiendo. 
5io-  I       T\\t  Jignijlcavit  exprelR'd,    that  he  was  excommunicate  for 

\^^^l  '\.  '''  contumacy  in  a  fuit  pro  j'ubJlraSlione  dcclmarum  Jen  alioriun  juriiim 
29  ^  p.  2.      ecckfiaflicornni.     The  defendant  fued  a  habeas  corpus  diredcd  to  the 
290.  p.  3,  4.  ^ei^iff  of  ti;ie   county,   &c.  vei  cnJIoJi.  gaclae,  &c.   and  the  gaoler 
returned  the  warrant  of  the  flieriff"  upon  the  excommunicato  capien- 
do^ ^c.     Mr.  Nor  they  took  exception  to  the  return,   that  as  it  ap- 
peared upon  the  recital  of  the  Jignijicavit  in  the  warrant,  the  de- 
fendant was  excommunicate  in  a  fuit  for  tithes  or  other  ecclefiafti- 
cal  duties  in  the  disjundive,  and  therefore  ill,  becaufe  the  caufe  of 
excommunication  fliould  appear  to  be  fufficient,  and  the  fpecialty 
of  it  ought  to  be  (hewn,  and  not  fo  generally.     For  perhaps  the 
jura  ecclejwjiicu  may  be  fucli  as  he  was  not  obliged   to  pay.     Ex- 
communication   fo  generally    pleaded  without  fome   more    fpecial 
caufe,  will  not  be  fufficient  to  ftay  another's  fuit.      S  Co.  68.  b. 
Trollop's  ca!e,  much  lefs  to  deprive  a  man  of  his  liberty.     And  the 
caleof  the  King  and  Sanchee  was  cited,   [fee  it  before,  323.]  where 
to  a  writ  of  habeas  corpus  the  defendants  were  returned  committed 
by  warrant   of  two  juftices  of  peace  in   purfuance  of  27  Hen.  8. 
cap.  20.  for  contumacy  in  a  fuit  before  an   ecclelmftical  judge  for 
tithes  or  other  ecclefiaftical  duties,  juft  as  it  is  here  ;   and  upon  that 
exception  the  defendants  were  difcharged.     The  court  gave  no  opi- 
nion in  this  matter.     But  Holt  chief  juftice  faid,  that  Sanchee's  cafe 
differed  from  this  cafe,  becauie  the  commitment  there  was  by  vir- 
tue of  a  fpecial  authority  given  to  the  juftices  of  peace  by  the  faid 
acft,  which  ought  to  be  purfued  ftridly.      But  the  court  quafhcd 
A  habeas  or-  the  habeas  corpus  for  two   reafons.        .  Becaufe  it  was  direcfted  to 
?«"^'''^'-'l!'' '°  the  Sheriff  or  gaoler    in   the   disjundive,  which  the  clerks  agreed, 
gaoler. ill.       was  Contrary  to  all  the  courfe,  and  ill.     2.  Becaufe  the  writ  of  ex- 
Awritoff;^-  commwiicato  capiendo  was  not   returned,    but  only  the  warrant  of 
commitmcaio    thcrtieriff;  for  thc  Writ  ought  rcgukuly  to  be  returned,  for  maybe 
tobe'rlS  it  's  right ;  for  if  the  flieriff  has  a  good  writ  againft  a  man,  and 
he  makes  an  ill  warrant  to  his  bailiffs  upon  it,  to  arreft  the  man, 
ThenicrlfF     and  they  arreft   him  accordingly,    though  the  bailiffs  cannot,  yet 
having  a  good  jj^(,  fhcriff  may  juftify,  bv  virtue  of  the  writ;    for  if  the  Hieriff  be 

writ  makes  an  .  ■  f       ^   t  •  -c  \  i    i  •     i     •\'ar   .. 

ill  warrant,  yet  "1  any  manner  privy  to  the  taking,  as  ir  he  command  his  bailins  to 
he  may  jattify  arreft  a  man  by  parol,  when   he  is  taken  accordingly,  he  is  in  the 
by  the  writ,    cuftody  of  the  flieriff:  and  if  he  has  a  writ  againft  him  at  the  fame 
time,  he  is  arrefted,  and  is  in  cuflody,  by  virtue  of  the  writ.     In- 
deed the  flieriff  mufh  be  privy  to  the  taking,    or  otherwife  he  can- 
^  ■  not 
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not  be  in  his  cuftody.  And  Holt  chief  juftice  faid,  that  the  carrying 
of  this  writ  to  the  gaoler  was  an  irregularity;  for  where  a  man  is 
committed  immediately  to  tlie  gaoler,  there  th.e  habeas  corpus  ought 
to  be  carried  to  him  ;  but  where  he  is  arreftcd  by  virtue  of  a  war- 
rant upon  a  writ  diredled  to  the  HieritF,  there  the  habeas  corpus  ougiit 
to  be  carried  to  the  flieriff";  for  he  having  the  writ  in  his  cuftody, 
is  the  only  proper  pcrfon  to  make  the  return.  Since  the  habeas  cor- 
pus aft  the  gaolers  have  taken  upon  them  to  cheat  the  flieriffs  of 
the  money  for  the  returns,  but  that  is  not  regular.  The  writ  was 
quailied,  and  a  new  habeas  corpus  granted  returnable  itntnedlate ; 
upon  which  the  court  gave  order,  that  they  Ihould  procure  the  writ 
to  be  returned.  Note ;  That  wiits  of  excojnmiinicato  capiendo  are 
inroUed  in  the  Crown  Office,  which  roll  was  brought  into  court  in 
this  cafe,  and  the  writ  appeared  there  to  be  in  the  disjundive.  Ex 
relatione  Jii'ri  Jacob.     Pojl.  6i8. 

Smith  vc?'f.  Wallet. 

THE  fequeftrator  of  the  tithes  of  a  vicarage  fued  the  impro-s.  c.  i  Salk. 
priator    in  the  Spiritual  Court  for    tithes  upon  the  endow-  58. 
ment.     And  the  defendant  moved  here  for  a   prohibition  upon  a  ^  vicar  libels 

....  .  Ill  11      for  tubes,  up- 

luggelhon,  that   it  was  not  a  vicarage,  and  that  that  ought  to  be  on  denial  of  it 
tried  at  common  law.     //s//  chief  iufticc  faid,  that  the  fugeeftion 'obeavicar- 
is  good    in  point   of   law;    but   if  the  fuggeftion  appears  to   the j,q^ ^['^'^"jjj 
court  to  be   notorioufly  fiife,  the  King's  Bench  will  not  grant  a,, 

.....  r  1  1  •  •  1  ^        r    ?      r         No  prohibi- 

prohibition  ;  for  they  ought  to  examine  into  the  truth  or  the  fug- tion  ifthe 
geftion,  and  fee  what  foundation  it  hath;    for  if  it  appears  plainly  ^''ggeftion  U 
to  be  falfe  in  fiKfV,  the  King's  Bench  ought  not  to  grant  a  prohibi- ^"^^^'^i^ 
tion.      H'ib.  bb.  Ajlon  v.  Cajile-Birinidge  ;    and   it  is   held   there,  220. 
that  though  the   furmife   be  matter  of  i\\^,  and  triable  by  a   jury, 
yet  it  is  in  the  difcretion  of  the  court  to  deny  a  prohibition.     So  it 
was  done  Hob.  185.    "Jones  v.   Jones.     But  at  lafl:  in  this  cafe   a 
prohibition  was  granted  by  confcnt,  and  iifue  to  be  taken,  vicarage 
or   not,  and  to   be  tried  at   the  next  aflifes,     to   fettle   the   right. 
Note,  Mr.  Bury  fliewed  in  this  cafe  a  copy  of  an  endowment,  and 
of  the  book  of  firfl:  fruits,  where  the  vicarage  was  rated  at 
and  receipts  for  firft  fruits.     Ex  rehiticne  ni'ri  Jacob, 
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HartFort  vcrf.  Jones. 

■s.  C.  zSalk.  IN  trover  the  plaintiff  declared,  that  he  was  pofTefled  de  oSlo  ha- 
^'>+-  J.  hit,  vejihan,  A»gUce  fuits  of  wearing  apparel,  feventy-two  oun- 

Barnard.  Rep.  ces  of  cloves,  macc,  and  nutmegs,  pounds  aromatwn  'vocatoriim 

65-  grocery  ware,  feventy  pounds  lini  diverforum  gejierum,  &c.  et  quod 

cafualiter  amijit,  &c.  The  defendant  permits  judgment  to  be  gi- 
ven againft  him  by  default,  and  a  writ  of  inquiry  was  executed,  and 
intire  damages  given  for  the  plaintiff.  And  Mr.  Northey  moved  in 
arrefl  of  judgment  upon  the  uncertainty  of  the  declaration  in  the 
feveral  particulars  there  mentioned  ;  but  the  chief  objedtion  was  fe- 
venty-two ounces  of  cloves,  mace,  and  nutmegs,  and  does  not 
fliew  how  much  of  every  one.  Mr.  G^r//;^™  to  maintain  the  adi- 
on  cited  2  Fentr.  67.  BliJ/e  1).  Frojl  78.  Chambcrlai?!  v.  Cook, 
trover  de  una  ferie  cyanorum  et  granatorum,  Anglice  turks  and  gar- 
nets, after  verdid:  held  good,  i  Sid.  263.  Pledall  -v.  the  hundred 
of  I'hijUeworthy  declaration  of  a  robbery  of  a  gorget  and  cuffs, 
good  after  verdidl.  98.  trover  de  plancis  granariis,  good.  Stile 
358.  trover  of  a  library  of  books,  good,  i  Mod.  289.  Wood  v. 
Davies,  de  tribus  ftruibus  foeni  good  after  verdidl.  2  Saund  74. 
nil.  I  Will.  &  Mar.  trover  de  viginti  pedis  vini  branditti,  lield 
good  after  verdid:.  Holt  chief  juftice  faid  the  laft  term  when  this 
was  moved,  that  the  faid  cafes  cited  by  Mr.  Cariheio  were  after 
verdid,  and  if  there  were  a  verdid  in  the  prefent  cafe,  the  judg- 
ment would  be  according,  for  then  they  would  intend  that  they 
were  mixed  ;  but  this  cafe  is  after  judgment  by  default.  There  is 
.  a  great  difference,  where  the  thing,  for  which  the  adion  is  brought, 
is  one  intire  aggregate  body,  though  confifling  perhaps  of  many 
different  parts  ;  there  it  will  be  good,  which  is  the  rcafon  of  the 
cafes  of  the  pairs,  and  the  mod  part  of  the  cafes  before  cited. 
And  for  the  faid  reafon  'Trin.  23  Car,  2.  B.  R.  Boroughs  v.  Hall^ 
trover  for  a  fliip  cwn  armanwitis  was  held  good ;  whereas  if  the 
adion  was  brought  for  the  guns  and  rigging  feverally,  they  ought 
to  fliew  what  and  how  much.  And  fo  it  was  held  in  the  cafe  of 
Tollexfen  v.  Crifpe.  The  true  reafon  why  certainty  is  fo  much  re- 
quired is,  becaufe  a  recovery  in  this  adion  may  be  pleaded  in  bar, 
if  another  adion  Oiould  be  brought  for  the  fame  caufe.  This  had 
been  ill  in  detinue  without  fliewing  that  they  were  mixed.  But 
why  is  not  this  declaration  as  certain  as  a  declaration  in  ejedment 
for  twenty  acres  of  land,  thirty  of  meadow,  &c.  in  the  towns  A.  B. 
and  C.  without  fliewing  how  much  lies  in  each  town.  And  after- 
wards this  term,  upon  the  motion  of  Mr,  Carthew^  judgment  was 
given  for  the  plaintiff,  becaufe  they  efleemed  thefe  to  be  things 
iiiixed.     Ex  relatione  nfri  Jacob. 

.2  MR. 
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MR.  Robert  Eyre  moved  to  quafli  the  return  of  a  refcue,  which  s.  c.  2  Sallc. 
was,  virtute  brevis  mihi  direBi  feci  a  warrant  to  J.  S.  and  432.436,580. 
y.  N.  my  bailiffs,  who  by  virtue  thereof  ceperunt  et  arreftaverimt  ^""'"  °^ » 
the  defendant,  et  in  cujiodia  7nea  habucrunt,  quoufque  A.  G?  B.  ref-  man'*in°c^Ho- 
cujferunt  the  defendant  ex  cujiodia  "J.  S.  et  J.  N.  ballivorwH  ///^c- dy  of  the  .ise- 
rum.  And  it  was  quafhed.  For /(^r  il/b// chief  juftice,  the  fheriff^'^'[,°^'''J^'J=^ 
fhould  either  have  returned,  that  the  defendant  was  in  his  cuftody  bailiffZ  ° 
and  refcued  out  of  his  cuftody,  or  that  he  was  in  cuflody  of  the  '  Show.  iSa. 
bailiffs  and  refcued  out  of  their  cuftody,  either  of  which  returns  ,"»?'■, '^°' 

iTll-  •  '11  iVJOcI     2  11. 

had  been  good.     But  this  return  is  repugnant,  vtz.  that  the  defcn-  3  Mod.  1 14, 
dant  was  in  cuflody  of  the  fheriff,  and  refcued  out  of  the  cuflody  ' '  5- 
of  the  bailiffs.     Ex  relatione  jn'ri  ^acob.     2  Roii.  Abr.  457.  />/.  5. 
Wilcox's  cafe. 

Rock  verf.  Layton. 

IN  cafe  againfl  the  flieriff  for  a  falfe  return  of  a  devq/lavit  to  s.  c.  i  Salk. 
a  writ  oi  fieri  facias,  the  cafe  upon  the  evidence  at  the  trial  3"^- 
appeared  to  be  thus.     An  adminiflratrix  had  affets  to  the  value  of  ^ 
2co/.     She  confefTed  judgment  in  an  adlion  brought  againfl  hersc.  Comyns 
for  300/.  and  afterwards  permitted  iudgment  to  be  given  againfl  her  ^7- 
by  default  in  another  adtion  ;  and  upon  ^  fieri  facias  upon  the  lafl  Executor  ha» 
judgment  the  fheriff  returned  devaftavit;  and  whether  this  was  a  value  of  200/. 
falfe  return  or  not  was  the  queflion.     And  Mr.  Montague  for  the  andconfeffesa 
plaintiff  argued,  that  judgment  being  in  this  cafe  againfl  the  admi--'"^'|^[J"i^"|j^^j.^^ 
niflratrix  by  default,  flie  fhall  not  be  effopped  to  give  the  former  500/.  then  be 
judgment  in  evidence,  upon  the  ifTue  0^  devaftavit  or  not  upon  the  permitsjudg 
Jcire fieri  inquiry ;  this  cafe  refembling  the  cafe  of  two  Jiichih  to  a  dd"a'ult°a|airrt 
fcire  facias,  there  one  may  have  an  audita  querela,  otherwife  where  him  for  zed. 
the  defendant  is  returned  warned.     And  the  realbn  why  the  award  '("^n  he  pays 
or  execution  was  reverfea  in  Pettijer  %  cafe  5  Co.  32.  was,  becaufe  n,cn,^  ,hisi^iii 
two  ?jichils  were  returned  upon  the  fcire  facias.     But  in  the  like  be  a  </.-.. ^/m- 
cafe  between  Mounfon  and  Bourne,  Cro.  Car.  526.  a.  fcire  feci  t>e- ^^'J°.^'j^  *' 
ing  returned,  the  award  of  execution  was  affirmed.     So  here  the  ment. 
judgment  being  againfl:  the  plaintiff  by  default,  fo  that  fhe  had  no 
opportunity  to  plead  the  former  iudgment,   flic  is  not  eflopped  to 
take  advantage  of  it,  and  confequently  the  return  of  the  devafiavit 
is  a  falfe  return.     2.  If  the  permitting  of  judgment  to  be  given 
againfl  the  plaintiff  by  default  will  amount  to  a  confeffion  of  affets, 
yet  it  will  not  confefs  a  devaftavit  and  converfion.     3.  The  fheriff 
ought    not   to   have  returned  the  devaftavit  upon  the  fieri  facias 
without  a  fcire  fieri  and  inquiry.     Mr.  Northey  e  contra  for  the 
defendant  argued,  that  as  to  the  return  of  the  devafiavit  upon  the 

7  L  fieri 
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feri  facias,  &c.  the  fherifFmay  return  it  upon  the  fieri  facias,  if  he 
will  at  his  peril.  Then  as  to  the  confeffion  of  affets  he  faid,  that 
he  did  not  believe^  that  the  permitting  judgment  to  be  given  by 
default  is  a  confeffion  of  affets ;  but  that  (he  has  made  herfelf  charge- 
able for  all  the  affets,  which  flic  at  any  time  had  ;  and  if  flie  will  not 
difcharge  herfelf  by  pleading,  flie  has  no  other  means  to  difcharge 
herfelf,  but  mufl  anfwer  for  the  whole.  For  where  a  man  has  a 
day  to  plead  a  matter  before  judgment,  and  omits  his  advantage ;  he 
cannot  take  advantage  of  it  afterwards.  And  for  this  reafon  if  an 
executor  has  two  aftions  brought  againft  him  for  loo/.  each,  and  has 
hut  1 00/.  affets ;  if  he  does  not  confefs  the  one  and  plead  it  to  the 
other  he  fliall  pay  the  200/. 

Ho/t  chief  iuftice.     The  flieriff  may  return  a  dcvajlavit  upon  the 
The  flierifF   fa't  facias  if  he  will,  and  upon  fuch  return  judgment  fliall  be  gi- 
may  return  a  ^^^  againfl  the  adminiftrator  de  boiiis  propriis.     The  cafe   is,  fuch 
upoTa/tr?     adminiftratrix  hath  affets,  and  firft  confeffrs  judgment  to  the  value 
fucUs.  of  her  affets,  then  permits  another  judgment  to  be  given  againfl:  her 

by  default;  inflead  of  which  if  flie  had  pleaded  the  firft  judgment, 
and  no  affets  over,  it  had  been  a  good  bar  of  the  plaintiff's  adtion  ; 
the  queftion  is  here,  whether  after  this  negled:  of  pleading  this  mat- 
ter, ihe  can  at  any  time  take  advantage  of  it  afterwards.     It  is  the 
common  cafe,  that  where  a  man  has  matter  of  bar  to  plead,  and 
he  flips  his  opportunity  of  pleading  it,  he  lofes  the  benefit  of  it  for 
ever.     To  which  purpofe  is  the  cale  o'l  Gilhurn  "u.  l\ack,  2  Sid.  12. 
mentions   it ;  but  he  faid,  that  he  had  a  very  exaft  report  of  it ; 
where  iud2;ment  of  debt  was  given  againft  tenant  in  tail,  the  lands 
Judgment  a-    Jntailed  defcend  to  the  iffue  in  tail,  then  a  fcire  Jacias  is  fued  againft 
fn'lail/hed'iL,  ^is  heir  and  terretenant,  and   the  heir  in  tail  was  returned  heir  in 
lands  defccna  fee,  and  terretenant,    and   warned;    and    he  not  appearing,    there 
totheiffue,     ^^g  w^^o-mcnt  quod  habeat  executionem  by  default,  and  an  elegit  if- 

iuJErment  a-      ^      ,  -^       ",      ,       .        -i     i    i        i  i     i  i     i  i    •      ■  rr 

gainfthimcp  fucd ;  and  the  intailed  lands  were  extended,  and  the  plaintitr  upon 
on  default  e-  fhc  cxtcnt  brought  ejectment,  and  the  defendant  offered  to  give  in 
hops  to  ay     evidence   that  the  lands  were   intailed  upon  him  :  but  it  was  held, 

that  he  was  .  i  '  .  .  .         „    . 

tenant  in  tail,  that  he  was  eftopped  to  give  that  ni  evidence,  becauie  z  Jctre  ject 
v/as  returned,  and  he  might  have  pleaded  it ;  which  is  a  ftrong 
cafe,  all  the  fpecial  matter  being  found  by  the  jury.  And  the  cafe 
of  Hannor  v.  Liafe,  Hob.  283.  is  grounded  upon  the  fame  reafon. 
And  it  is  reafonable,  for  if  the  defendant  had  pleaded  this  matter, 
it  may  be  the  plaintiff"  would  have  acquiefced;  but  if  this  fliould  be 
allowed,  it  would  compel  a  man  to  proceed  nolens  volcns.  On  the 
other  hand  the  confequence  of  the  prefent  refolution  will  be  an  advan- 
tage to  all  creditors,  in  compelling  executors  to  be  honeft  and  rtiew 
the  truth  of  their  cafe.  As  to  the  matter  of  the  judgment  being  by 
default,  it  is  agreeable  to  all  the  cafes  cited  ;  for  no  judgment  can  be 
in  a  perfonal  adtion  without  appearance,  and  consequently  the  de- 
I  fendant 
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fendant  had  opportunity  to  plead.     The  rcafon  of  the  reverfal  of 
Pettifer's  cafe  was,  becaufe  at  that  time   fuch   pradice  had   not 
gained    allowance ;    and    it   was    thought    hard,    to    introduce   it, 
becaufe    it   took    away    the    plaintiff's   remedy  againft  the  flieriff. 
But  afterwards  when  it  came  to  be  a  queftion  in  the  cafe  of  Mcunfon 
•v.  Boum,  the  judges  took  notice  that  it  was  the  conftant  courfe  of 
the  Common  Pleas,    and  approved   it,  and  gave  diredions  that  it 
fhould  be  ufed  in  this  court  by  thofe  that  would.     The  judgment 
againft  an  executor  by  default  is  not  conditional,  but  is  the  fame 
that  is  given  in  all  other  cafes;  as  \i u^on  pktje  adminiftavit  pleaded 
the  jury  had  found  afTets,  yet  the  judgment  muft  be  de  bonis  tejla- 
toris,  though  the  defendant  is  eftopped  by  the  verdidt,  to  fay  that 
there  is  no  goods  of  the  teftator.     And  the  reafon  is,  becaufe  the 
fheriff  upon  \\\t  fieri  jacias  has  no  power  to  feife  the  proper  goods 
of  the   executor  until  a  dcva/iavit  returned  ;  which  the   fheriff  of 
necefTity   muft  return,    becaufe    the   defendant   is  eftopped  by  the 
verdid,    to  fay  that  he  has   no  alTets.      As  to   the  conceflion   by 
Mr.  Northey,  that  though  an  executor  permits  judgment  to  be  given 
by  default,  that  will  not  amount  to  a  confeffion  of  afTets,  it  is  not 
fo   clear;    for  why  does  he  permit  judgment    to  go  by   default? 
though  poffibly  it  may  be  taken  in  favour  of  executors,     Gould  ' 
juftice  faid,  that  it's  being  a  judgment  by  default  is  not  material  in  ^  "*"  '"'y 
the  cafe,  for  it  had  been  the  fame  if  fhe  had  pleaded  plene  admini-  drnce"any' 
Jlravtt ;  for  he  would  allow  her  to  give  every  thing  in  evidence  upon  thing  upon 
not!  devallavit  upon  the  fcirc   fieri  inquiry,   that    flie   might  have ''^^^'"•^r' 

•  -1  ;  I     ■    -n         •        t  1        r       °       •     ,       inquiry,  that 

given  m  evidence  upon  p/ene  admini/travit ;  but  the  former  judg- he  might  have 
ment  could  not   have   been  given   in  evidence  upon  it,  for  by  the  g'^^n  'n  e^>- 
negledt  of  the  adminiftratrix  in  pleading  the  former  judgment,  the  ^^.^"^^^°^, 
afTets  are  become  afTets  throughout;  and  therefore  if  there  is  any//r«r»>, 
■defedl  of  afTets,  to  fatisfy  the  fecond  judgment,  it  is  a  devafinvit. 
Holt  chief  juftice  would  not  over-rule  that  point  at  the  afTizes,  but 
permitted   it  to  be  argued  and  derermined  here,  becaufe  it  was  a 
])oint  of  great  confequencc.      The  verdid,  which    was  given  for 
the  plaintifT,  was  fet  afide,  and  a  rule  of  court  made,  that  the  de- 
fendant fliould  have  liis  cofts.     Ex  relatione  nCri  'Jacob. 

Wilbraham  verf.  Doylcy. 

MR.  Acherky  moved  the  King's  Bench  to  ftop  a  writ  of  error  s  C.  2  Salk. 
out  of  Chancery   for   revcrfing  an   outlawry    in  the  county  5°°- 
palatine  of  Chefi-r,  founding  himfelfupon  4  Inft.  214.  where  Co/it'^T^A^^' 
holds,  that  in  a  writ  of  error  to  Cbeier  day  flinuld  be  given  for  fo  proceedings 
long  time  as  that  three  counties  might  be  held  before  the  return  of  upon  error  to 
the  writ  in  the  King's  Bench,  which  is  four  months:   by  which  ^^'f'^  ^". 

...  .  ^  outlawry  in 

time  the  juftices  or  lieutenants  within  the  fame  county  might  re-  cbe/itr. 

drefs 
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drefs  the  error,  if  they  would.  Northey  e  contra  faid,  that  though 
there  was  fuch  an  ancient  ufage,  yet  now  the  ftatute  of  32  Hen.  8. 
cap.  43.  h^s  taken  away  the  ancient  courfe,  and  enafted,  that  the 
adminiftration  of  juftice  ufed  heretofore  to  be  had  at  eight  fliire  days, 
fliould  be  thereafter  executed  by  the  juflice  oi  Chefier  at  two  times 
in  the  year  only,  at  the  feffions  next  after  Eajler,  and  at  the  other 
fefTions  next  after  Michaelmas,  (which  by  33  Hen.  8,  cap.  13.  is 
made  moveable  at  the  pleafure  of  the  juftice,  fo  as  proclamation  be 
made  of  the  time  fifteen  days  before)  in  like  manner  as  is  ufed  in  the 
county  palatine  of  Lattc<7//^r.  And  by  that  ftatute  it  is  made  im- 
pradticable  in  point  of  time  ;  for  if  it  fhould  be  executed  now,  it 
would  delay  the  party  at  leaft  two  years,  inftead  of  the  four  months 
delay  before.  2.  This  cuftom,  if  it  now  remained,  extends  only 
to  cafes  of  judgments  given  by  the  judges  ratione  tenurae,  to  fave 
their  fine ;  and  therefore  it  does  not  extend  to  a  fine,  nor  confe- 
quently  to  this  cafe,  becaufe  the  judgment  quod  utlagetur  is  given 
Vo outlawry  by  the  coroners.  3.  Before  33  Hen.  8.  cap.  13.  there  were  no 
in  Chefter  ht-  outlawries  in  Chejler,  the  eledling  of  coroners  in  the  fame  county 
cap.  \'x.  '  '  being  firft  appointed  by  the  faid  ftatute  ;  and  therefore  the  cuftom 
could  not  extend  to  judgments  of  outlawry.  Holt  chief  juftice 
agreed  in  ovmibus,  and  faid,  that  there  was  no  colour  for  the  mo- 
tion J  and  faid  farther,  that  there  was  no  chief  juftice  of  Chefter 
before  the  time  of  Queen  'Elizabeth,  there  being  but  one  juftice 
before.  See  the  account  of  this  cuftom  at  large  in  Dier  345, 
320,  I.  from  whence  Coke  tranfcribes  it,  in  4  Inji.  212.  Ex  re- 
latione rrfri  "Jacob, 

Rex  verf.  Browne. 

s  C.  iSalk.   OIR  Bartholomew  Shower  moved  to  quafti  an  indidlment,  becaufe 
376-  O  the   caption   was,  Ad  generalcfn,  &c.   per  facramentum  of  the 

^Ja'Im!'Ja"''  P^y  p^^cfifii'^^^^'^  exijlit,  quod  feparalia  indiSlamenta  huic  jchedulae 
huic fdiedulat  anuexa  fuut  billae  verae;  to  which  he  took  two  exceptions,     i.  That 
annexa  funt     there  was  no  finding;  for  if  there  were  twenty  indidtments  annexed 
;  aewrae.    j^  jj^^  fchcdule,  and  two  of  them  only  were  true,  and  the  others 
falfe,  that  would  anfwer  the  finding.     2.  That  they  were  not  in- 
didtments,  until  they  were  found.     As  to  the  firft,  the  opinion  of 
the  court  was,  that  it  was  well  enough,  feparalia  indi5iamenta  im- 
porting all  the  feveral  indidlments.     But  for  the  fecond  exception  k 
was  qualhed,  becaufe  it  ought  to  have  been  billae. 


Medina 


/ 


-^ 
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Medina  I'ei-f.  Stoii^luon. 

C^'ASE.     The  plaintiff  declared,  that  the  defendant  being  pof- s.  c.  i  Saik. 
_j  feffed  of  certain  million    lottery    tickets,    fold  them    to  the-'°- 
plaintiff,  affirming  them  to  be  his  own,    whereas  in  truth    they  ^*,'' ^ij^J^'^J^'^^j 
were  the  tickets  of  another  man.     The  defendant  pleaded,  that  he  affiruiingihem 
bought  them  bona  fide  before  the  fale,  and  fo  fold  them  bona  fide ;  'o  ^'^  *'■'  °*^"> 
in  quo  cafu  the  plaintiff  ought  not  to  have  his  adion,  et  petit  jii-  ^erlnm''^ 
dicium  de  narratione,  et  quod  narratio  cajjetiir.     The  plaintiff  de-  show.  '.s. 
murred.     iio// chief  juffice  :   The  plea  is  ill,  and  the  adion  welK'r''- £'•  44- 
lies.     Where  a  man  is  in  poffeffion  of  a  thing,  which  is  a  colour  '  1°    *P" 
of  title,  an  adion  will  lie  upon  a  bare  affirmation  that  the  goods  i  Ro.Ab  91. 
fold  are  his  own.     For  in  fuch  cafe  it  amounts  to  a  warranty,  and  ^'^-  '46- 
fo  it  was  adjudged  in  this  court  Mich,  i  Will.  &  Mar.  B.  R.  be-  %l'^l'.^^ 
tween  Ct'ofs  and  Gardiner,  3  Mod.  261.  where  in  cafe  the  plaintiff  Mo.  196. 
declared,  that  there  being  a  difcourfe  between  the  plaintiff  and  de-  ^^""^^  ^^'' 
fendant  concerning  the  fale  of  two   bullocks  then  in  the  poffcHon 
of  the  defendant,  the  defendant  fold  them  to   the  plaintiff,  falfeiy 
affirming  them  to  be  his  own,  ubi  revera  they  were  the  bullocks 
of  y.  5.^and  upon  this  reafon  it  was  adjudged  for  the  plaintiff,  after 
motion  in   arrcft  of  judgment,  according  to   2  Cro.  196.    Rofcwell 
V.  Faugban ;  but  otherwife  in  cafe  of  land,  becaufe  there  the  pur- 
chafor  may  fearch  into  the  title.     And  Gou/d  juftice,  that  he  drew 
the  declaration    in  the   cafe    of  Crofs  v.  Gardiner,    and  purpofely 
fliewcd   a  poffeffion  of  the  bullocks,   for  the  queries  turned   upon 
that  difference.     But  the  great  queftion  of  this  cafe  was,  whether 
they    (hould  give   final   judgment,   or  only  refpondes  otijlerf    Mr. 
Ncrthey   faid,    xhixt  petit  judicitun  de   narratione   is   always   in  hw  Pn  t'uichm 
in  this  court;  in  abatement  it  \s petit  judicium  de  billa,  et  quod  lyiHa^:' "'"■'-'"_''■'''' 

„  '        ,  I   i-ti  !r ,  1  •  •        1  •    IS  a  plea  in  bar 

caffctur;  and  judgment  quod  btlta  cajjetur  cannot  be  given  in  this ,-,  ^J. /i. 
cafe,  becaufe  it  is  not  prayed.  Holt  chief  juftice  :  That  is  true  in 
demurrers,  but  not  in  pleas,  becaufe  there  it  Is  ri'/yo  re?/;  for  a  man 
may  plead  in  abat;.'ment  of  the  declaration.  Gw/zV/ juftice  :  Where 
a  matter  of  bar  is  pleaded  in  abatement,  the  plaintift'  fhall  have 
judgment  in  chief.  The  matter  of  this  plea  is  plainly  in  bar,  being 
new  matter  out  of  the  declaration  ;  and  the  defendant  fays,  in  quo 
cafu  the  plaintiff  ought  not  to  have  his  adion,  which  is  in  bar. 
iij/f  chief  juftice:  If  a  man  pleads  matter  which  goes  in  bar,  but 
begins  and  concludes  his  plea  in  abatement,  it  will  be  a  pica  in  abate- 
ment;  for  it  is  the  beginning  and  conclufion  that  make  the  plea. 
See  I  Sid.  189,  190.  But  if  he  begins  in  bar,  though  he  concludes 
in  abatement ;  or  concludes  in  bar,  though  he  begins  in  abatement ; 
it  will  be  a  plea  in  bar.  Gould  juftice:  In  the  demurrer  the  plaintiff" 
prays  his  damages ;  which  is  ill.     7:/c// chief  juftice  :    It  was  held 

7  M  in 
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^''."339.      in  this  court  in   the  cafe  of  Brjfe  v.  Hcircourt   [See  3  Mod.  281.] 
3'3^-  that  if  the  defendant  pleads  matter  of  fadl  in  abatement,  which  the 

plaintiff  confcffes  and  avoids,  there  in  the  conclufion  of  his  plea  he 
cannot  pray  damages,   but  muft  affirm  his  writ ;  but  if  he  denies 
the  fa<!V,   he  may  pray  judgment  dc  damnis;    becaufe  if  the  matter 
of  fadt   be  found   for  the  plaintiff,  he  Aiall   have  final  judgment. 
Gilb.  111(1.     And  in  another  cafe  afterwards  upon   a  fcire  facias  they  held,  that 
c.  B.  44.       -^r  jj^g  (defendant  pleads  matter  of  fad  in  abatement,  and  the  plaintiff 
replies  and  denies   the  fad,   he  may   pray  execution  ;    but  yet  if 
judgment  be  given  for  the  plaintiff  upon  demurrer  to  the  replication, 
SKow.  4.       it  fliould  be  only  rcfpondes  cujkr.     The   court   gave  judgment  in 
Judgment  in  this  Cafe,  quod  refpondcat  ultcriiis,   becaufe  they  faid  that  would  not 
abatement      ^^  mifchievous  ;  for  if  it  Were  error  the  defendant  could  not  affign 
to  be  in  bar    it,  it  being  in  his  favour.     And  in  another  cafe  laft  term,  between 
agaiiiittlie      Roofter  2inA  Sau^uiis,  Holt  chief  juftice  held,  that  if  a  plea  in  bar 
cannofb^'af   be  pleaded,  and  the  court  gives  judgment  only  to  anfwer  over,  it 
f.gned  by  him  cannot  be  afligned  for  error,  becaufe  it  is  for  the  defendant's  benefit; 
aserror.         ^^  if  the  court  crrants  an  effoin,  where  none  lies  by  law.     Ex  rcla- 

Roofier  v.        ^^^^^^  ^^^y^  JaCob. 
Sawkins,  ^ 


Holt  460. 


Sir  Crefvvcll  Levinz  vc7'f.  Randolph. 


S. C.  Cafes  1  \EBT  upon  a  bond  of  40/.  brought  by  Mr.  ferjeant  Zfu/w^, 
1;.  R.  41 3_-  i  J  as  late  treafurer  oiGrays  inn^  againft  the  defendant,  a  coun- 
s.  C.  1 2  JO  .  j-^ij^j.  .^j,  1^^^  ,^j^ J  member  of  the  fiune  fociety.  The  defendant  craves 
Debt  upon  a  ^^^^  of  the  bond  and  condition,  which  was,  that  if  tlie  above 
bond  given  by  bounden  Herbert  Randolph  Ihall  from  time  to  time,  and  at  all  times 
a  member  of  jjepe^jfte,-^  ^cU  an  tfuly  pay,  or  caufe  to  be  paid,  all  fuch  fum 
for7he.be-  and  fums  of  money  as  Oiall  become  due  by  him  for  commons,  va- 
iiefitcfthe  cationSj  penfions,  dues  and  duties  whatfoever,  belonging  unto 
foeiety  upon    Q      ^   j^^^     ^^^  (l^^jj  ^bfervc  all  fuch  Order  and  orders  of  penfions 

his  aamiUion.  y  '  .  i  11     •  i  -  • 

as  fliall  be  made  from  time  to  tmie,  and  at  all  tmies  hereafter,  in 
General  Graf  s  1)111  aforefaid,  that  then,  &c.  Upon  which  the  defendant 
performance  pleaded,  that  he  a  tempore  ccnfclionis  fcripti  pracdi6ii  ufqiie  (ium 
jjleaded.        cxhibitionls  billae  pracdiSlae  bene  et  fdcliter  fohit  oiiines  denariorum 

fummas  et  ohfrvavit  ouwes  or  dines  in  conditione  pracdicfa  fpecificatos 

mcntionatos  et  contentos  ex  parte  fua  fohcndos  et  obfervandos  fccundiim 
forniam  et  eff'eSlum  ejufdem  conditionis,  viz.  apud  parochiam  fanSIt 

-Andreae  Hoiborn  praedi8am  in  comitatu  praedi&o.     Et  hoc,  &c. 

Et  praediBus  Crefwrll  dicit,  quod  ipf  per  aliqua  per  praedi£fum 
Herbertum  fi'.perius  placitando  allegata  ab  aBione  jua  praediSla  inde 
'verfus  etini  habenda  praecludi  non  debet,  quia  protejlando  quod  prae- 
AiBus  Herbertus  ncn  fohit  aliquas  denariorum  fummas  nee  obfervavit 
/iliquos  or  dines  in  conditione  praeditla  fpecifixatos  ex  parte  fua  fol- 
i  vendos 
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•v^ndoi  et  obfcrvafidos  ft'Ciindtim  formam   et   effc&um  ejitfdcjii  condi- 
tioiiis,    pro  placito   idefti    Crcfwell   dicit   quod  praediSium    hofpitium 
Graienf(\  cwimumtcr  7iiinci(patum  Gray's  Inn,  in  praediola  parochia 
fanSli  Andrcae  Holborn  in  comitntu  praediSlo  eft  ct  a  tempore  diu  et 
longinquo  praeterito  fitit  antiquum  hofpitium  curiale  et  antiqua  lau- 
dabilis   et  honor abilis  focietas  gencrojorum  leges   hujus  regni  AngUae 
Jludentium,  vocatum  an  inn  of  court,  nemon  unum  de  quatuor  foc'c- 
tatibus  et  hofpitiis  curialibm,  vocatis  inns  of  court,  htijus  regni  Arigli^i^ 
de  et  in  quibus  aut  aliqidbus  vel  iino  illorum  quatuor  hofpitiorum  ef 
foci  et  at  urn  o  nines  et  fmgidi  gen  er  oft  et  perfonae  leges  Angliae  Jludcntes 
ad  barram  et  in  conftliarios  ad  legem  coocandi  prcjiciendi  ct  allocandi 
admijji  educati  et  approbati  funt  et  per  totum  tetnpus  praediclum  fne~ 
runt  et  ejfe  confueverunt  priufquam  fic  ad  barram  tvocantur  feu  lou- 
fdiarii  ad  legem  profeSli  et  allocati  funt  fuerunt  -vel  ejfe  pctuerunt, 
in   quo  quidetn  hofpitio  et  focietate  Graienfi  funt  et  a   toto  tempore 
praediSfo  fuerunt  fcparales  gradus  gencrofcrum  fccietatis  illius  et  inter 
alios  iinus  et  principalis  gradus  qui  ex  IcBoribuSy  Anglice  readers,  et 
eo7~u7n  ajjijlentibus  confijlit,  qui  qiiidem  led  ores  et  afjiftentes  funt  ct  no- 
noininantur  focii  de  banco,  Anglice  benchers,    hofpitii  f-oe  focictatis 
Graicnfts,  ac  hujufmodi  focii  de  banco  pro  tempore  exijlentes  funt  ct 
per  totum  tempus  praediBum  fuerunt  gubernatores  et  regulator es  focic- 
tatis et  hofpitii  illius,  curam  habentes  ijiter  alia  cxaminandi  ad  bar- 
ram cvocandi  ct  iii  conftliarios  ad  legem  profuiendi  et  allocandi  Jlu- 
dentes  ct  membra  ditlae  focietatis,  wins  quorum  quidem  fociorum  de 
banco  per  et  inter  fcipfos   de  tempore  in  tempus  cleSlus  adinde  nomi- 
natus  cfl  et  fuit  thefaurariiis  hofpitii  de  Gray's  Inn  praediSli,  et  nc- 
men  ct  oficium  illud  per  duos  annos  inftmul  ufualiter   aut  eo  circiter 
habet  exercet  gaudet  ct  occupat  et  habere  exercere  gaudere  et  occu- 
pare  folct  et  folebat  a  toto  tempore  fupradicloy  qui  quidem  thrfaurarius 
pro  tempore  exiftens   inter  alia  tanquam   ad  ejus  (Jicium  fpeSfantia 
capiat  et  cepit  ac  per  totum  tempus  praedi£lum  caper e  confucoit  ibidem 
de  et  a  quolibet  ad  barram  evccato  ct  in  confiliarium  ad  legem  profeSlo 
et  allocato  per  focios  de  banco  didfae  focictatis  aut  hofpitii  Graicnfis 
hujufmodi  j'cripium  obtigatorium   cum    hujufmodi    conditione   fupcrius 
Jpeciftcata  ad  et  fupcr  htjifmodi  fjus  cvuaticnem  ad  barram  ibidem, 
ct  quilibet  fc  ad  barram  evocatus  necnon  quilibet  in  candem  focietatem 
admiffus  (dinn  unus  meinbrcrum  ejuflem  cxtitit)  folvit  et  a  toto  tem- 
pore fupradiSlo  Jolvere    confucvit  hujufmodi  thefaurario  pro  tempore 
'  £xiflcnti  in  ujum  diclae  focictatis  quondam  parvam  denariorum  fum- 
.  mam,  fcilicet  tres  jbhdos  ct  quatuor  denarios,  annuatim  nomine  fen- 
Jionum  J'uarum,   Anglice  his  penfions,  I'iz.  duodecim  denarios  quolibet 
termino  fanSi  Michaelis  ct  duodecim  denarios  quolibet  termino  fanfii 
Hilarii  ac  unum  flidum  et  quatuor  denarios  pro  termino  Pafchae  ct 
termino  fanBi  'Trinitatis,  erga  fuftentationem  publicorutn  ct  neccfja- 
'  xioruni  onerum  expenfarum  et  cujlogiorum  fccietatis  praediSlae,  fci- 
licet apiid  hofpitium  Graicnfe  praedi&um  in  p<ircchi<i  praedicla  ;   Et 

idem 
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idem  Creficell  iilterim  dicit^    quod  tempore  confeBionis  fcripti  pra: 
diSli  ipjemet  fait  umn  focioriim  de  banco  jocictntis  illius   ac  thefau- 
rariits   diSli   hcfpitii  Graicnfis  priin  adinde  dcbito  fnodo  ele£Iiis,  viz^ 
tipud  bofpitium  illud  in  eadem  parochia,  quodqiie  praedi&us  Hcrber- 
fus  (tunc  ct  antea  imiis  generfforum  et  77iembronan  ejufdem  focictatis 
cxijlcm)    adtiinc  et  ibidem  per  focios  de   banco  focietatis  et   hofpttii 
tlliia  ad  barram  evocatiis  et   inms  confiliarim  ad  legem  proJc6lm  et 
iillocatus  Juit  juxta  laiidabikm  morem  inde  a  toto  tempore  fuprc.dlBo 
ihidrm  njitatuni,  et  fuperinde  dictum  fcriptum  obligatorium  cum  con- 
ditione  praediSia  tn  J  or  ma  pracdiSla  eidem  Crefnicell  adtunc  et  ibidem 
fecit,  et  unus  mcmbronim  focictatis  illius  ibidem  adhuc  exijiit,  quod- 
que  ultimo  die  termini  fanSlae  Trinitatis  anno  regni  domini  Gulielmi 
iertii  nimc  regis  ylngliae,  &c.  nono  (quodam  Danicle  Bedingfcld  ar- 
migcro   adtunc    et   antea   ct   pojlea  thcfaurario  focictatis  et   hofpitii 
Graicnfis  pracdidi  exijhnte)  fumma  triiim  folidorum  et  quatuor  de- 
7iaricrum  pro  penfionibus  ipjius  Herberti  di£lo   hofpitio  fpeSlans  pro 
lino  anno  integro   adtunc  finito  aretro  fuit  et  adhuc  exijlit  infoluta 
contra  forinam  et  effc5lum  conditionis  praediSlae ;    Et  hoc  paratus 
eji  verifcare,  Unde  petit  judicium  et  debitum  fuum  praediBum  una- 
cinn  damnis  fuis  cccafwne  dctentionis  debiti  illius  fibi  adjudicari,  &c. 
IF.   Dixon,  L.  Jgar.      To  which  replication    the   defendant  de- 
»)urred,  and   fliewed  for  caufe,  quod  per  placitum  praediBum  ?ion 
conjlat  quod  ipfe  idem  Herbtrtus  conditionem  jcripti  obligatorii  prae- 
diSli  aliquo  modo  infregit,  quodque  ejl  inccrtwn  et  caret  forma,  Gfc 
Geo.  Barret.     And  the  plaintiff  joined  in  demurrer. 

Condition  of  a     Mr.  Mowitague  for  the  defendant  tooic   two  exceptions  to  the 
bond  to  pay  replication,      i.  Tiiat  in  the  affignment  of  the  breach  no  demand 

iLich  lams  as        ',,.,.    ,  ,  ^  .  " 

flmll  be  due,  was  alleged,  which  ought  to  be,  becaufe  it  was  an  nncertam  pay- 
no  demand  is  ment.     2.  The  breach  is  not  poiitively  alleged,  for  it  may  be  the 
neceffary.       defendant  paid   his  penfions  to  the  treafurer,  and  the  trcaiurer  did 
not  pay  them  to  the  fociety,  and  then  they   will   be  arrear  to  the 
fociety,  and   yet   not   due  from   the  defendant.     Sed  non  allocatur. 
For  per  Ho'.t  chief  juftice  no   demand    is  neceflary   for  this  fum, 
being  a  fum   in   grofs.     And  per  Gould  juftice,  the  defendant  here 
Departure,     after  pleading  general   performance,    is  eflopped  to  fay,    that  there 
v/as  no  demand.     To  which  Holt  chief  jullice  agreed.     Gro.  Car. 
76.  Chapman  v.  Chapman.     2.  The  alledging  that  fo  much  was  in 
arrear  for  penfions  from  the  defendant  is  a  fufficient  breach  ;  for  if 
they  had  been  paid  to  the  treafurer,  that  had  been  payment  to  the 
fociety,    and   fo  they  had    not   been  in  arrear.      But  it  had   been 
better  pleading,  to  have  faid,  that  the  defendant  had  not  paid,  &c. 
And  judgment  was  given  for  the  plaintiff  ;/j/7,  &c. 

Afterwards  Mr.  Coicper  fhewed  caufe,  wliy  judgment  ought  not 
to    be   given   for   the    pbintiff    {Holt  abfevtc)    Turton  and  Gculd 

juflices 
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juftices  being  only  in  court.  And  he  faid,  that  it  did  not  appear 
by  this  pleading,  that  the  penfions  were  due  within  the  condition 
of  the  bond,  for  it  is  only,  that  every  one  folvit  ct  fohere  con- 
fuevit,  which  is  no  prefcription,  and  therefore  cannot  make  a  due ; 
and  it  is  not  Hiid  fohere  ccnfuevit  et  debuit.  But  the  two  judges 
were  of  opinion,  that  thefe  penfions  appeared  to  be  due  upon  the 
record.  And  therefore  judgment  for  the  plaintiff.  Note,  Northi^y 
took  exception,  that  their  plea  was  ill,  becaufe  they  Hwuld  have  ' 
fliewn  a  fpecial  performance.  And  he  faid,  the  opinion  of  the 
court  was  fo  about  four  years  ago  in  the  cafe  between  the  Middle 
Temple  and  Mr.  Allijon  upon  fuch  a  bond,  and  fuch  a  plea,  and 
fuch  a  breach.  But  to  tills  no  opinion  was  given  by  the  court. 
See  for  it  i  Sid.  215,  334.  i  Bui/lr.  31,  43.  Cro.  E/iz.  749. 
I  Ro/i.  Rep.  173,  382.  Cro.  Eliz.  232.  I  Fefitr.  121.  Moor  856. 
pi.  1175.  Hob.  12.  I  Saund.  52.  2  Saimd.  409.  Cro.  Jac.  559. 
Cro.  Car.  421.     2  Mod.  305.  difference  between  the  pleading. 

Coux  verf.  Lowther.     Error  C.  B. 
Intr.  Mich.   11  IFill.  3.  B.  R.    Rot.  502. 

^T'Hofiias  Lo'wtlxr  brouglit  an  adion  of  trefpafs  againll  Lancelot  Trefpafs  a- 
•*■     Salkeld  feuior,    Lancelot  Salkeld  junior,    and   George  Coux,   of  g^init  three, 
his  houfe  broken,  and  of  the  expelling  him  from  his  houfe,  and  g^fity  ^tothT 
keeping  poffeffion  ;  and  of  his  goods  tbidcm  inventii  captis  et  afpor- whoh,  two 
tatis,  &c.    The  three  defendants  appeared  by  one  attorney,    and  P'"*^  ""^ 
Coux  'pleaded  not  guilty  to  the  whole  ;  upon  which  iffue  is  joined.  Ind'jJiiif^to 
The  two  Sdlkelds  quoad  the  fores  and  arms,  and  the  expullion,  and  pa",  wjicre- 
the  extratention  of  the  plaintiff  out  of  the  houfe,  plead  not  guilty,  (^^""(iJ^*'*  *" 
upon  which  Iffue  is  joined :  and  quoad  the  refidue  of  the  trefpafs  found  for  the 
they  juflify,   as  bailitfs  to    Sir  George  Fletcher,   the  taking  of  the  P'^int'ii".  an'i 
goods  as  a  diftrefs  for  rent  arrear  referved  upon  a  demife  to  the'^g'^j  *" 
plaintiff  by  Sir  George  Fletcher  of  the  premiffes,  &c.     The  plaintiff 
replies,  that  they  committed  the  refidue  of  the  faid  trefpafs  of  their 
own  wrong,    in  forma  qua  idnn   the   plaintiff  fupcrius  vcrfus  eos 
inde  queritur,  Alfque  hoc  that  they  took  the  goods  in  et  fuper  di- 
miffa  praeniiffa  prout  illi  fuperiin.  allegavcrunt  Et  hoc  paratus  eji 
vsrijicare,    &c.     The    two  Salkelds   rejoin,    that  they  took   them 
upon  the  demifed  premlfes  prout  fuperius  placitando  alkgaverunt, 
Et  de  hoc  poHunt  fe  fupcr  patriam.     And   the   plaintiff  ///«//;VtT. 
The  entry  was,  that  at  the  day  in  .bank  the  plaintiff  venit  per  at- 
tornatum  fuum  pracdiSium  ;  and  by  the  poflea  it  appeared,  that  the  ■ 
jury  found  Coux  guilty  of  the    trefpafs,    &c.     Et   quoad  primum 
cxitum  between  tlie  plaintiff  and  the  two  Salkelds  joined,  wide  they 
iiiid  that  they  are  not  guilty  ;   the  jury  found  them  guilty ;    Et 
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,q'mad  alium  exitum  between  the  plaintiff  and  the  two  SalkeUs  in>- 
ierius  Jimiliter  junBtim  iidcm  juratory  jupcr  facramentiim  J'uum 
dicimt  quod  praediBi  the  two  Salkelds  the  goods  inframenticnata  m 
et  fuper  dimijfa  praemijfa  non  ccperunt  prout  praediBus  the  plaintiff 
Jiiperim  replicando  allcgavit ;  and  they  give  damages  14/.   cofts  40  j. 
At  the  return  and  then  the  entry  continues,  Et  fuper  hoc  idem  the  plaintiff  dicit 
.of  the  fcfica  ^^^^  praediBiis   Lancelot    Salkeld  Jenicr    modo    tnortuiis   cxijiit,    ct 
t^hatoneof*tl.e/r^f^/^/  Lancelot  junior    et  Gecrgius    hoc    ncn   didiciint ;    qiwdque 
defendants      praediclus  Lancelot  junior  tempore  comparentiae  fuae  praediBae  per 
d'ead^"i!!d^that/"'^C/^^'^''''^  Jofephum  Rolfe  attornatum  fuum  ut  praefertur,  fcilicet 
another  was    crajliuo  faiiSiae  L'rinitatis  anno  regni  domini  nunc  regis  nono,  ct  diu 
an  infant  and  pQJi^^  J^jf  infra  oetatcm  'viginti  et  unius  annorum,    Et  ca  ratione 
Ttornev     ^  /"''^'^  judicium   verfus  praefatum  Georgium  de  et  fuper  verediBian 
therefore  he   praediBum  fibi  reddi ;  Ideo  confideratum  efi,  quod  pracdiBus  'Thomas 
prays  judg-     j'^Qiip(,f'(;t  "jerjiis  praefatum  Georgium  damna  J'ua  praediBa  ad  Jlx- 
<hrotife^r!'and  decim  Ubras  per  juratores  praediBos  in  forfna  praediBa  affef'a  nee-. 
he  has  it.       non  quatuordecim  Ubras  fex  folidos  et  cBo  dena?-ios  eidem  T/jo/nae  ad 
rcqinfitionem  fuam  pro  mifis  et  ciflagiis  fuis  per  curiam  hie  de  in^ 
cretnento  adjudicatos,  quae  quidem  damna  in  toto  fe  attingunt  ad  tri~ 
IMle  profcqu:  ginta  Ubras  fex  folidos  et  oBo  denarios ;  Et  fuper  hoc  idem  Thomas 
etitred  againfty^,^^^^  j^  j^^ljg  ulf^rius  profequi  verfus  praefatum  Lancelot  Salkeld 
jimiorem  fuper  vercdiBum   praediBum,  fed  ulterius  profequi  fuper 
verediButn  illud  penitus  deadvocat  et  recufat ;   Ideo  confideratum  efl, 
quod  praediBus  Lancelot  junior  eat  inde  fine  die,  &c.  ct  quod  prae- 
diBus   Thoinas   habeat    cxecutionem    verjus  praefatum  Georgium   de 
damnis  praediBis,   &c.     Upon   which   judgment  Coux   brought   a 
writ  of  error,  and  alligned  the  general  errors.     And  Mr.  Nortbey 
■Retraxit        council  for  the  plaintiff  in  the  writ  of  error  argued,  that  this  entry 
what  i  it  can-  Qf  (-{jg  jj^j/^,  profequi  amounted  to  a  retraxit,  and  therefore  cannot 
bratwrney.   ^^  cntred  by  attorney,  but  ought  to  be  entred  in  proper  perfon  j 
and  therefore  being  entred  by  attorney  it  is  error.     And  for  that  he 
cited  8  Co.  58.  a.  Beecber's  cafe,  in  point,      i  Roll.  Abr.  584.     Co. 
Li.  12^- b.  i^g.  a.     Co.  E?2tr.  zSt,.     But  againft  this  it  was  argued 
by  Raymond  for  the  defendant  in  error,  that  the  entry  here  of  the 
f2olle  profequi  is  not  by  attorney ;   for  though  the  plaintiff  in  the 
original  action  appears  at  the  return  of  the  pofiea  by  attorney,  yet 
when  he  enters  ti:ie  nolle  profequi,  he  fays,  quod  idem  Thomas,  viz, 
the  plaintiff,  fatetur,  c'c.  and  it  is  not  faid,  as  it  is  in  Beecher's 
,cafe,  that   the  plaintiff />fr  attornatum  fuum  fatetur,  and  therefore 
the  court  will  take  it  to  be  entred  in  proper  perfon ;  for  iince  it 
is  not  exprefly  faid  to  be  by  attorney,  they  will  intend  it  to  be  in 
proper  perfon,    becaufe   fuch  intendment  will   fupport  the  judg- 
ment, whereas  the  contrary  intendment  would  reverfe  it  j  and  al- 
ways where  the  court   betakes   itfelf  to  intendment,    it  Ihall   be 
rather  to  affirm,  than  to  reverfe  any  judgment.     And  for  this  he 
Pemberton  v.  citcd  the  cafe  of  PejnbcrtoH  v.  Stanhope  adjudged  ia  this  court  this 
Stanhope.  term 
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•term,  where  the  entry  was  as  in  this  cafe  as  to  this  matter:  and 
'Turton  and  Gould  juftices  (abjente  Holt  chief  juftice)  held,  that 
the  entry   was  in  proper  perfon,  and   not  by  attorney.     And   of 

■that  opinion  they  were  in  this  cafe ;  but  as  to  this  Holt  chief  juftice 
gave  no  opinion.     2.  He  argued,  that  this  entry  of  the  nolle  pro- Nolle  profiqui. 

J'equi  did  not  amount  to  a  retraxit,  which  would  be  a  releafe,  but 
that  it  is  an  agreement,  that  the  plaintiff  will  not  proceed  againft 
the  other  defendant,  and  that  fuch  agreement  and  acknowledgment 
fhall  be  an  abfolute  bar  as  to  him,  but  that  notwithftanding  the 
plaintiff  might  proceed  againft  the  other  defendants.     And  for  this 

'he  cited  Cro.  Car.  239,  243.  2  Roll.  Abr.  jog.  pi.  5.  JValJh  v. 
Bipop,  as  a  refolution  in  point;  where  i;i  battery  againft  two  the 
one  pleaded  not  guilty,  the  other  juftified,  upon  which  feveral 
ifTucs  were  joined,  and  verdids  in  both  for  the  plaintiff,  and  feveral. 

.damages;  the  plaintiff"  entred  a  nolle  profeqni  againft  the  one  defen- 
dant, and  took  judgment  againft  the  other ;  and  it  was  objected, 

l.that  the  entry  of  the  nolle  profeqni  amounted  to  a  retraxit,  and 
therefore  it  being  entred  before  judgment  againft  the  other,    he 

,  could  not  have  judgment  againft  him,  becaufe  a  retraxit  is  a  re- 
leafe, and  a  releafe  to  one  in  trefpafs  is  a  releafe  to  all ;  but  the 
court  held  that  it  was  not  a  retraxit,  but  a  bare  acknowledgment, 
sthat  he  would  proceed  no  farther  againft  him.  And  Cro.  Car.  551. 
Dennis  v.  Powell.  3.  He  cited  feveral  cafes,  where  fuch  entries 
were  by  attorney.  Co.  Entr.  172.  b.  650.  b.  676.  b.  303.  a. 
<)gg.  a.  i  Book  cf  judgments,  127,  205,  219.  18 1,  d^^,  190. 
■2  Book  of  judgments,  239.  pi.  29,  52.  pi.  i.  60.  pi.  12.  70.  pi.  34. 
•78.  pi.  59.  89.  pi.  16.  153.  //.  28.  223.  pi.  12.  152.  pi.  6.  237. 
■pi.  24.  Rafl.  entr.  583.  a.  654.  b.  2  Saund.  379.  remifit  dainna 
entred  by  attorney,  i  Saund.  342.  femmot  et  al  v.  Bagus.  Intr.  Jemmot  v. 
Hill.  3  Will.  &  Mar.  B.  R.    Rot.  759.  ^'^"'• 

And  Holt  chief  juftice  faid,   that  it  is  a  great  queftion,  if  this  ^'^"*  *!'"'''' 
iwould  be  a  retraxit;   and  it  feemed  to  him  that  it  would  not.  amount  to  a 
(But  he  gave  no  pofitive  opinion.     And  he  feemed  to  make  a  d'\ffe- retraxit. 
irence,  where  there  are  many  defendants,  and  where  but  one ;  that 
•jin  the  former  cafe  a  nolle  profequi  will  not  amount  to  a  retraxit, 
\Contra  where  there  is  but  one  defendant.     See  6  Ediv.  3.  30,  31. 
'Then  Mr.  Northey  argued  farther,  that  this  judgment  ought  to  be 
ireverfed  ;  becaufe  at  the  time  when  the  court  gave  iudorment  againft 
•\Coux  for  the  whole  damages,  to  which  the  other  defendants  were 
■•liable  the  damages  being  joint,  they  did  not  know,  whether  the 
Tplaintift'  would  enter  a  7i&lle  profeqm  againft  the  other  defendants; 
;and   therefore   it  was  erroneous  in  the  court,    to   give  judgment 
againft  one  defendant,  and  to  do  nothing  as  to  the  other ;    and 
jthereforc  that  it  was  a  difcontinuance,  and  in  trefpafs  a  difcontinu- 
:ance  as  to  one  is  a  difcontinuance  as  to  all.     39  Ed.  3.  3.     30 
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Ajfif.  36.  38  Jj/if.  17.  And  he  cited  Cro.  Eliz.  762.  Grren  v. 
Chamock  c?  Starnell,  where  in  trefpals  Stcrnell  did  not  appear  at 
the  day  at  which  he  ought  by  the  imparlance  j  Charnock  pleaded  in 
bar,  to  which  the  plaintiff  replied,  and  upon  demurrer  day  was  gi- 
ven till  the  next  term,  and  then  it  was  adjudged  for  the  plaintiff, 
and  the  fame  term  he  entred  a  iiolle  projequi  againff  Staniell,  and 
then  a  writ  of  inquiry  was  awarded  againft  Charnock,  and  upon  the 
return  adjudged  againft  him  ;  and  upon  error  brought  this  judg- 
jnent  was  reverfed,  becaufe  there  was  no  judgment  entred  r.gninll 
UtarKcll  by  nil  dicit,  nor  day  given,  which  was  a  difcontiuuance  of 
the  fuit ;  and  the  nolle  projequi  againft  him  comes  too  late,  and  a 
difcontinuance  againft  one  was  a  difcontinuance  againft  both,  and 
of  the  intiie  fuit.  And  fo  in  the  prefent  cafe  the  nolle  projequi 
comes  too  late,  the  fuit  being  difcontinued  before;  but  it  might 
have  been  otherwife,  if  the  }iDlle  projequi  had  been  entred  before 
the  judgment,  as  the  cafes  are  of  Walfj  -u.  BiJJjop,  Cro.  Car.  239. 
and  Rodney  v.  StrouJ,  3  Mod.  lor.  2.  Pie  agreed,  that  there  are 
authorities,  that  v/here  the  defendants  fever  in  plea,  and  the  jury 
find  feveral  damages,  that  the  plaintiff  may  take  judgment  againft 
the  one,  and  enter  a  nolle  prof 'qui  againft  the  other,  the  fwlle 
projequi  being  entred  before  the  judgment  ;  but  there  is  no 
cafe  in  the  books  that  warrants  fuch  entry  of  a  tiolle  projequi 
where  the  jury  find  the  damages  jointly.  That  this  matter  of  the 
entry  of  7iolle  projequi's  has  received  already  too  much  counte- 
nance, and  ought  not  to  expeft  any  more  encouragement,  fince 
they  tend  to  encourage  the  joining  of  perfons  in  adtions  for  vexa- 
tion only,  where  the  party  has  no  caufe  of  atftion  againft  them. 
3.  He  faid,  that  the  appearance  of  the  infant  by  attorney  was  er- 
ror, and  amounted  to  a  difcontinuance  ;  and  that  the  plaintiff 
could  not  take  judgment  againft  the  one  defendant  without  the 
other,  becaufe  that  were  contrary  to  his  demand  in  his  writ,  and 
therefore  it  abates  his  writ.  And  for  thefe  reafons  he  prayed,  that 
the  judgment  might  be  reverfed. 

E  contra  it  was  argued  by  Raynwid  for  the  defendant  in  error. 

And  he  agreed,  that  if  in  this  cafe  judgment  had  been  taken  againft 

all  the  defendants,  it  had  been  erroneous,  and  ought  to  have  been 

reverfed  as  to  all,  and  not  only  as  to  the  infant,  who  appeared  by 

Jndgment  a-  attorney,  or  only  againft  the  dead  man.     Cro.  Jac.  290.      i  Roll. 

gainft  feveral,  ^^^_  776.  pi  6.    Bird  V.  Bird.     Cro.  Jac.  303.    King  V.  Mar- 

appearingby   borcugh  &  Crake,     yllkn  74.     Stile   121.    Gates  V.  Aylett.     Af- 

attorney,  (hall  fiult  and  battery  againft  four,  one  being  an  infant,  and  all  appear- 

he  "verfed  as  ^j  |^y  attorney ;   judgment  for  the  plaintiff,  and  it  was  reverfed  as 

fendams.        to  all.      I  Roll.  Abr.  jj^.   pi.  2.    Scudamore   v.   Scrivcn,    trefpafs 

and  verdi(ft  againft  three  defendants,  one  dies,  judgment  againft  all, 

and  it  was  reverfed  as  to  all,  and  not  only  as  to  the  dead  man. 

2  And 
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And  the  rcafon  is  given  in  the  (aid  books,  becaufe  the  judgments 
were  intire ;  which  rcafon  fails  in  this  cafe,  fince  no  judgment  is 
taken  againfl  him  wlio  appeared  by  attorney,  nor  againft  tlae  dead 
man.  And  as  to  the  dead  man,  that  feems  to  be  a  fettled  point, 
that  where  trefpafs  is  brought  again  ft  feveral,  and  tljey  plead  not 
guilty,  and  one  of  them  dies,  and  a  '•cniire  and  diJirtTigas  ifflie 
to  try  the  ifiue  between  the  plaintiff  and  the  two  defendants,  and  a 
vepdlcl  for  the  plaintiff  againft  both  ;  the  plaintiff  may  furmife  the 
death  of  one  of  the  defendants,  and  fliall  have  judgment  for  the 
whole  againft  the  other,  and  good.  ^Hcn.  j.y.  j  Hen.  6.  2r. 
b.  Cro.  Car.  426.  W.  Jcues  367,  i  Roll.  Abr.  767,  756.  Tip- 
fin  V.  Lenton,  and  i  Ventr.  249.  3  Keb.  254.  England  v.  Clerk. 
Stile  299.  Pre/Ion  v.  Mortloclz.  And  of  this  opinion  the  whole 
court  feemed  to  be  as  to  the  dead  man.  And  then  he  urged,  that 
now  no  judgment  being  taken  againft  the  infant  who  appeared  by 
attorney,  he  is  j?/^/?  out  of  the  cafe.  That  although  there  arc  not 
many  books,  that  warrant  the  taking  of  judgment  againft  one  of 
the  defendants,  and  the  entry  of  a  nolle  prof^nui  as  to  the  other, 
where  the  damages  are  joint;  yet  it  feems  to  be  warranted  by  the 
reafon  of  the  law;  for  where  divers  perfons  commit  a  trefpafs, 
the  law  regards  them  all  as  principal  adtors,  though  one  of  them  be 
more  adive  than  the  other ;  and  therefore  the  party  may  either 
have  an  aclion  againft  one,  and  recover  all  his  damage  againft  him; 
or  have  an  aftion  againft  them  all,  and  make  them  all  to  contribute 
to  his  reparation  ;  therefore  fince  Coux  might  liave  been  charged 
witliall  the  damages  in  an  adion  againft  him  alone,  he  has  no  rea- 
fon to  complain,  for  the  number  of  the  defendants  is  not  any  mea- 
fure  of  the  damages  to  the  jury,  but  the  injury  fuftained  ;  fo  tliat 
there  is  no  particular  prejudice  to  this  defendant,  he  fuftainiri'j; 
the  whole  burthen,  fince  he  was  originally  chargeable  with  the 
whole ;  and  iherefore  no  reafon  to  reverfe  this  judgment,  becaufe 
he  is  charged  with  the  whole.  Hob.  jo.  i  Roll.  Rep.  21^2  ■  -Roll. 
Ahr.  100.  let.  F.  pi.  I.  Parker  v.  Sir  Jchn  Laiorence  and  IVcod^ 
Trefpafs,  ZSc.  again^  three,  one  of  them  pleads  not  guilty  to  the 
whole,  upon  which  Kibe  was  joined,  the  other  two  juftify,  upon 
which  there  was  a  demurrer,  the  iffue  was  tried,  and  verdi<St  for 
the  plaintiff,  and  damages ;  as  to  him  the  plaintiff"  took  judgment, 
and  as  to  the  others  he  entred  a  nolle  frcf-qui,  and  good  ;  and 
yet  there  the  two  defendants,  againft  whom  a  nclle  prcfequi 
was  entred,  v.'ere  bound  by  the  damages  found  by  the  jury  upon 
the  other  ifiue,  and  the  faid  damages  ought  to  be  affefted  joint- 
ly ;  for  though  they  ought  to  be  affefTed  conditionally  as  to  the  de- 
murrer, yet  they  ought  to  be  joint ;  for  if  they  were  affefi'ed  fcvj- 
rally,  and  judgment  afterv^-ards  fiiould  be  for  the  plaintiff  upon  the 
demurrer,  he  would  have  two  recompenfes,  "jiz.  one  againft  him 
wlio  was  found  guilty,    and  the  other  againft  them  upon  whofe 
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plea  he  had  demurred,  i  Roll.  Rep.  395.  Hcadlcy  "v.  ^\x  Antom 
Mildma\'.  15  Edw.  4.  26.  b.  per  Littleton  juftice.  And  all  the 
cafes  aforefaid  of  the  dead  man  fecni  to  be  cafes  in  point ;  for  tl^ere 
■the  jury  found  joint  damages,  yet  upon  fuggeftion  that  the -one  was 
dead,  judgment  was  always  againft  the  other.  And  it  is  no  objec- 
tion to  fay,  that  there  is  the  adl  of  God,  for  the  a6l  of  God  docs 
Avrong  to  no  man,  and  therefore  if  it  were  a  wrong  to  the  furvivor,  • 
fuch  fuggeftion  would  not  be  admitted.  Stile  349.  Butcher  v. 
Orchard.  Cafe  againlt  hufl:)and  and  wife  for  words  fpoken  by  both, 
not  guilty  pleaded,  the  hulband  was  found  guilty,  the  wife  not 
guilty  ;  it  was  held  to  be  aided  by  the  verdidl ;  and  per  Rolle  chief 
juftice,  there  might  have  been  a  releafe  of  the  damages  as  to  the 
wife,  if  both  had  been  found  guilty.  2  Roll.  Abr.  ioo.  pi,  5.  it 
feems  to  be  a  cafe  in  point,  'trin.  3  Cur.  C.  B.  Rot.  1948.  Lan- 
man  -u.  Stilevian  and  three  others  in  trefpafs  ;  the  three  plead  a  fpe- 
cial  plea,  upon  which  a  fpecial  iilue  is  joined,  the  other  pleads  not 
guilty ;  verdidl  for  the  plaintiff,  and  joint  damages ;  the  plaintiff 
relinquiflies  his  fuit  as  to  the  one,  and  takes  judgment  as  to  the 
other  three  for  the  damages  and  cofls ;  which  feems  to  be  a  cafe  in 
point.  And  as  to  the  other  objection,  that  the  Jiolle  profequi  ought 
to  have  been  entred,  before  the  judgment  taken  againft  Coux;  but 
now  the  contrary  being  done,  the  fuit  is  difcontinued  ;  he  argued, 
that  this  objedion  was  the  reverfe  of  the  objedlions  that  were  ufed 
to  be  made  in  thcfe  cafes ;  for  the  objei5lion  ufed  to  be,  that  if  the 
nolle  profequi  was  entred  before  judgmentj  it  would  be  a  releafe ; 
■but  there  are  many  books,  that  it  may  be  entred  after  judgment 
taken  againft  the  other  defendant.  14  Edia.  4.  6.  per  Littleton. 
'Trin.  15  Ediv.  4.  26.  b.  2  Roll.  Abr.  100.  pi.  2..  Evelie  v.  Slolie. 
Hob.  180.  Hob.  JO.  Cro.  Car.  243.  i  Roll.  Rep.  395,  Sir  An- 
tony  Hendly  v.  Mildmay.  And  the  prcfent  objedlion  might  have 
been  made  to  the  faid  cafes ;  for  the  court,  when  they  gave  judg- 
ment, could  not  fay,  whether  the  plaintiff  would  enter  a  7iolle  pro- 
fequi or  not ;  and  if  he  had  not,  the  whole  would  have  been  difcon- 
tinued ;  but  in  the  faid  cafes  it  is  held  good,  and  no  difcontinuance, 
when  the  nolle  profequi  was  entred,  for  upon  the  whole  it  appears 
that  there  was  not  any  difcontinuance. 

But  the  whole  court  feemed  to  be  of  opinion  for  the  plaintiff  in 
error.  And  Holt  chief  juftice  laid,  that  it  would  be  very  difficult 
to  maintain  this  judgment,  the  damages  being  joint,  and  judgment 
:being  entred  againft  the  one,  before  the  nolle  profequi  was  entred  as 
to  the  other,  fo  that  at  the  time  of  the  judgment  it  was  erroneous  to 
■charge  Coux  with  all  the  danv^iges,  and  give  no  judgment  againft  the 
other.     But  adjournatur,  to  hear£Ouncil  again,  &c.. 
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"Memorandum,  -Immediately  after  the  end  tf  this  term  iS/r  Nicholas 
Lechmere,  baron  of  the  Exchequer,  petitioned  the  King  to  have 
leave  to  refign  bis  office  of  baron ;   which  was  granted  to  him 
.  and  he  furrendered  his  patent  accordingly. 

Rex  verf.  Davifon. 

S.  C.    I  Salk. 

THE  defendant  being  brought  into  court  upon  the  return  ofj"]'  '^■^' 
;k  habeas  corpus,  it  appeared  that  he  was  taken  upon  a  writ  if  a  man  may 
>of  excommunicato  capiendo,  being  excommunicate  for  having  kept  ^'ecp  School 
fchool  without  licence  of  the  ordinary.     And  it  was  faid  by  the  *^n°e'  * 
council,  that  a  man  may  keep  fchool  witlx)Ut  fuch  licence-;  and  ,  BuIIi".  n*. 
that  in  Oldfeld'i  cafe  lately  a  prohibition  was  granted,  to  ftay  a  fuit  Faf-sg.  «6i.- 
againft  a  man  in  the  eeclefiaftical  court  for  having  kept  fchool  with-  '  .^'°"  5^7' 
out   licence.     But  the   court  fiid,    that  the  prohibition  was  only  jltc'h  174. 
granted  with  intent  that  the  plaintiff  fliould  declare  upon  it,  in  order  ^''°-  J»-  *9» 
that  the  matter  might   be  more  judicially  determined.     Then  Mr.  '^'"rq  rj^ 
Northey   moved,  that   the    defendant  miglit    be  bailed,    until  the  132, 384.. 
matter  in  law  Hiould  be  determined  upon  the  return  of  the  habeas  \  '^"^-  ^^^■ 
corpus.     And  i/(j/f  faid,  that  Sir  Savniel  AJlry  faid,  that  the  courfe*,,^' 
of  the  court  was,  never  to  bail  upon  a  habeas  corpus ;  but  that  he  Dait. 
was  of  a  contrary  opinion ;    and  that  they  bailed  Clerk  upon  the 
return  of  a    habeas  corpus  tvi'o    or  three  years  before,    whilft  the 
matter  of  the  return  was  debated,  and  that  he  afterwards  difcharged 
him.     And    at  another  day  Mr.  Northey  cited  I'augh.  157.     Cro. 
Car.  552,  557.  and  Mich.  29  Car.  2.  B.R.  Rex  v.  Price;    where 
Price  was  bailed  pending  the  confideration  of  the  court  upon  the 
return  of  the  habeas  corpus  upon  which  he  was  brought  to  the 
King's  Bench;  and  that  afterwards  Pr/V^  was  recommitted.     And 
Holt  faid,  that  he  was   not  ilitisfied  that  Davifon  ought  to  be  dif- 
charged, becaufe  the  excommunication  was  in  force.     But  he  was 
bailed  to  appear  de  die  in  diem,  until  the  matter  of  the  return  was 
determined  ;  and  then  to  render  himfelf  to  prifon,  if  the  judgment 
of  the  court  were  accordingly.    ^ 
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12  Will.  3.     B.  R.     1700. 

Sir  John  Holt  Chief  Juflice. 
J/r  John  Turton      Xt^  a- 
Sir  Henry  Gould    \J^'P'''^^' 

Call  offer-     1^  yfEmorandum,   That  ^if/w/ Wednefday  the  thirtieth  of  Odioh&T 
jeants.  _[V|  ^^y  ^^^^^^  j^j^yU  ^.^^^v/,^,  chief  juflice  o/ Chefter,    Robert 

Tracy  efquire,  judge  of  the  King's  Bench  in  Ireland,  and  William 
Hall  efquire,  of  the  Middle  Temple,  Green,  John  Keen 

aiid  Henry  Turner  efquires,  cf  Lincoln's  Inn,  Charles  Whitaker, 
Gibbons,  Philip  Neve,  Nicolas  Hooper,  James  Mundy, 
John  Pratt,  James  Selby  and  Thomas  Carthew  efqiiires,  of  the  Inner 
Temple,  Thomas  Bury,  John  Hook,  Lawrence  Agar  and  John 
Smith  of  Gray's  Inn,  appeared  in  Chancery  in  ohcdieiice  to  njcriti 
returnable  menfe  Michaelis  this  terin,  directed  to  them^  requiring 
them  to  take  upon  them  the  degree  of  ferjeants  at  lata  ;  and  they  took 
the  oaths  there,  and  the  lord  keeper  Wright  7]iade  a  very  port  fpeech 
to  them.  And  Wednefday  folloisoing,  being  the  fixth  of  November, 
they  came  to  Grays  Inn  hall  (of  'which  feci cty  the  chief  jujlice  Holt 
ivas)  "where  they  rcbearfd  their  counts,  and  were  coifed ;  and  then 
thev  nvalked  to  Weftminfler,  and  counted  at  the  Common  Pleas  ac- 
cording  to  cujlom,  the  lord  keeper  being  prefcnt  in  court  all  the  time  : 
And  they  gave  rings,  of  which  the  itifcription  was,  Imperium  et 
llbertas.  And  then  they  made  an  entertainment  at  Serjeants  Inn  hall 
in  Fleetftreet. 

Preceedence.       Note ;    Sir  Jofeph  Jckyll  was  made  King's  ferjeant,  and  there- 
fore he  preceeded  all  the  othe?s,  to  all  of  whom  he  was  junior. 

Note;  a  quejlion  arofe  about  Mr.  Tracy  and  Mr.  Gibbons,  and 
the  other  ferjeants,  about  j'eniority,  becauje  though  they  were  more 
ancie?it  to  fome  of  the  others  by  admittance  in  their  focie'ties,  yet  their 

writs 
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nvrits  bore  tefte  after  the  izrits  of  the  others.  Btit  the  lord  keeper 
determined  it  in  faimir  of  Mr.  Gibbons  and  Mr.  Tracy,  that  they 
Jlmdd  not  lofe  their  feniority,  though  their  -writs  were  tefted  after, 
fince  they  ivere  returfiable  at  the  fame  time.  But  note,  that  the 
lord  keeper,  when  he  was  ferjeant,  always  took  place  of  ferjeant 
Bonithon,  to  whom  he  was  junior  by  admittance,  becaufe  his  writ  bore 
tefte  before  that  o/"  Bonithon,  though  they  were  returnable  at  the  fame 
time. 

Inhere  was  another  quefion  adfo  about  Mr.  ferjeant  Agar,  for  he 
'was  transferred  from  one  of  the  inns  of  Chancery  to  Gray's  Inn  ;  and 
the  quejUon  was,  if  he  fould  be  allowed  the  time  of  his  admittance 
at  the  inns  of  Chancery  ?  the  bejichers  of  Gray's  Inn  allowed  it 
•him ;  but  it  being  moved  to  the  judges  of  the  Common  Pleas,  they  re- 
fufed  to  allow  it. 


Memorandum,  This  term  Mr.  ferjeant  Tracy  was  made  a  baron 
■if  the  'Exchequer  in  the  room  of  baron  LechmerCj  who  had  re- 
fgned. 


Wilbraham  vef^f.  Doylcy. 

ERROR  to  reverfe  an    outlawry   in  Chefer.      The   defen-g  c  Cafes 
dant  pleaded,  that  no  bail  was  put  in  before  the  allowance  B.  R.  545. 
of  the  writ  of  error,  and  the   ftatute  of  31  Eliz.  cap.   3.^''"S9«- 
for  error    in   reverfing  outlawries.     Per  curiam :    This  is 
no  plea  ;  for  it  is  well  enough,  if  bail  be  put  in  at  any  time  before 
the  reverfal.     The  error  here  was  the  want  of  pro  comitatu. 

Cavveth  ve?-f.  Philips. 
Intr.  7r/;/.  12  TFiil.  3.     Rot.  358. 

DEBT  upon  bond  by  the  plaintiff,  as  executor  of  the  obligee. 
The  defendant  pleaded,  that  the  obligee  made  the  defendant 
executor  during  the  minority  of  the  plaintiff,  and  that  the  plaintiff 
became  executor  at  his  age  of  feventeen.  The  plaintiff  demurred. 
And  per  curiam,  this  cannot  be  a  fulpenfion  of  the  aftion,  becaufe 
the  defendani  was  only  executor  in  truft  for  the  plaintiff  during  his 
minority.     Sec  J'F.  Jones  t^^^.  Dorchejlerv.  JVebb.     Adjournatur. 
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Mafon  ve7-f.  Keeling. 
Intr.  Hill  n  Will  3.      Rot.  341.     B.  R. 

S.  C.  Cafes    TN  an  adlion  upon  the  cafe  the  plaintiff  declared  againft  the  de- 
B.R332-      ^  fendant,  for  that,  quod  ilk  quendam  cam^m  tnolojjiim,  ^nglice  s. 


Mod. 


,  ,  mongril  maftiff,  valde  ferocem  cujlodivit  et  retinuit  et  canem  ilium  in 
ing  canem  mo-  commuiii  platca  vocata  JVaterJireet  in,  &c.  ore  ejufdem  catiis  adtunc 
loiium,AngHce  iiilfi'jfjig  ligato  exijle?ite,  Atiglice  not  mulled,  libe7-e  et  ad  largum  ire 
^  ^l^'^LiUe  permifit,  idem  cci?iis  pro  defeclu  debitac  curae  et  cufiodiae  ipjim  the 
feroam,  and  defendant  ipfu7n  the  plaintiff  adtunc  per  contnunem  plat  earn  apud,  &c. 
does  not  f:iy  circa  Irgitinia  negotia  Jua  tranfeuntcin  furiofe  tt  violenter  impetivit, 
'"'"''  et  ipfum  the  plaintiff  adtunc  ct  ibidem  gravncy  momordit  et  'vulne- 

At,te  \oq.      ravit,  ct  fur  am,  Anglice  the  calf,    cruris  Jinijiri  ipfius  the  plaintiff 
12  Mod. 332.  ^^^^y^^,^  f)jQ,„QyJif:  gf  vuln€ravit,&c.     To  which    declaration  the 
defendant  demurred.     And  the  exception  taken  to  this  declaration 
by  the  defendant's  council  was,  that  the  plaintiff  has  not  fhewn 
that  the  defendant  knew  that  this  dog  was  valde  ferox ;    without 
which  knowledge  he  fliall  not  be  anfwerable  for  any  injury,  that 
heofafudden,  and  unknown  to  the  defendant,   did  to  the  plaintiff. 
And  it  was  argued  three  times  feverally,  by  Mr.  Northey,  Darfiall 
King's  ferjeant,  and  Mr.  Peere  Williams,  for  the  plaintiff;  and  by 
Mr.  Boult,    Sir   Fartholomeiv  Shower,    and  Mr.  Raymond,    for  the 
defendant.     And  the  council  argued  for  the  plaintiff,  that  though 
in  fuch  adlions  as  this  here  it  has  been  held  neccffiry  in  many  cafes 
to  (ny  fciens  in  the  declaration;   yet  where  the  fadl  has  fuch  circum- 
ftances  as  this  hath,   the  omitting  offciens  will  not  vitiate  the  de- 
claration.    For  in  this  cafe  the  dog  is  fl:iewn  to  be  valde  ferox ;  and 
then  to  permit  fuch  a  dog  to  go  at  large  in  the  high  way,  is  a  com- 
mon   nufance ;    and  then  whofoever  receives  any  particular  preju- 
iKeb.  650.   dice  or  damage,  fliall  have  an  a<flion,    i  /«;/r.  295.     A  coachman 
driving  a  young  pair  of  horfes  in  Lincoln's  Inn  fields,  to  ufe  them 
to  the  coach,  the  horfes  ran  away  with  the  coach,  and  threw  the 
coachman  out  of  his  box,  and  run  over  a  man ;  and  for  this  an 
adlion  was  adjudged  maintainable,  becaufe  every  one  ought  to  take 
care  that  his  tame  cattle  do  no  injury  to  any  body,  and  if  they  do, 
.he  fliall  be  compelled  to  make  reparation  for  the  injury  fuftained. 
And  in  the  faid  cafe  another  cafe  was  cited,  where  an.  aftion  was 
brought  againft  a   butcher,  where  an  ox  had  run  out  of  the  flail, 
and  gored  the  plaintiff,  and  it  was  laid  in  default  of  keeping  the  ox 
tied  up.     And  alfo  the  cafe  of  a  monkey,  which  bif'-a  child,  and 
an  adion  was   brought  againlt  the  owner  for  it,  (ffr.     And  in  the 
fame  cafe  a  diflindtion  was  taken,  that  if  a  iox  breaks  his  chain, 
and  runs  away,  and  does  any  mifchief,  and  does  not  return  to  the 

owner. 
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owner,  that  no  adtion  will  lie  againft  the  owner,  becaufe  it  feenis 
that  the  fox  was  rtturned  to  his  wild  nature  ;  but  otherwife,  if  the 
fox  returns  to  his  owner.  And  the  prefcnt  cafe  was  likened  to  the 
cafe,  if  a  coachman  leaves  his  coach  and  horfcs  in  the  flrcct,  and 
they  do  Any  mifchief,  for  this  negled  an  aftion  lies  againft  him  ; 
for  a  man  {hall  be  anfwerable  for  all  mifchief  proceeding  from  his 
negled  or  his  adions,  unlefs  they  were  of  unavoidable  neccflity. 
Hob.  234.  Weaver  v.  Ward;  T.  'Jones  235.  And  for  thcfe  reafons 
they  prayed  that  judgment  {hould  be  given  for  the  plaintiff. 

But  againft  this  it  was  argued  by  the  defendant's  council,  that 
a  man  fhall  not  be  anfwerable  for  any  bite,  or  other  injury,  done  Exod.  x.\<. 
by  his  dog,  unlefs  he  had  notice  of  fuch  a  thing  done  by  him  be-  "er.  28,  zg. 
fore.     And  for  this  they  cited  Reg.  iii.  T)icr  25.  fl.  162.   Fitzh. 
coron.  311.    Cro.  Car.  487.     i  Roll.  Abr.  4.    2  Sid.  127.    Where  it 
is  held,  that  fcienter  at  leaft  ought  to  be  in  fuch  cafe  fhewn  in  the 
•declaration,  and  ought  to  be  proved  upon  the  evidence.     Then  for 
the  fame  reafon,  if  there  is  nothing  to  diftinguiOi  this  cafe  from  the 
faid  cafes  but   the  word  Jerox,  which   imports  fiercenefs  of  nature, 
the  plaintiff  fhould  have  flaewn  that  the  defendant  had  notice  of 
this  fierce  quality;  for  as  in  the  one  cafe  he  fluU  not  be  anfwer- 
able for  the  biting  of  his  dog,  without  having  notice  that  he  had 
ufed  fo  to  do ;    fo  in  the  other  cafe  he   fliall   not  be  anfwerable, 
without  knowing  that  he  was  of  a  fierce  quality ;  without   which 
knowledge  the  law  permits  any  man  to  keep  them  as  domeftick 
animals,  and  does  not  require  fuch  guard  to  be  fct  over   them  as 
other  animals,  which  are  not  fo  familiar  to  human  kind,  and  con- 
fequently  may  be  fuppofed  to  be  more  eafily  irritated  to  do  mifchief. 
And  as  to  the  objedion,  that  this  dog  was  a  maftiff",  and  of  con- 
fequence  the  owner  muft  know  that  he  was  of  a  fierce  nature  ;  it 
was  anlwered,  that  this  dog  is  laid  to  be  a  mungril  maftiff,  and  the 
law  does  not  take  notice  of  any  fuch  fort  of  dog.     3  Cro.  125. 
I  Saiind.  84.  where  the  forts  of  dogs  are  enumerated  (but  no  men- 
tion made  of  a  mungril  maftiff)  of  which  the  law  takes  notice. 
Farther,  that  admitting  a  maftif?  to  be  fierce,  this  mungril  might 
degenerate  from  the  fiercenefs  and  noblenefs  of  the  nature  of  the 
maftiff  by  the  mixture  of  the  /pedes.     Befides,  that  in  the  cafe  of 
a  maftiff  fciens  ought  to  be  in  the  declaration  ;    as  the  cafe  is,  Cro. 
Car.   254.  Boutton  v.  Banks.     As  to  tlie   objedtion,    that  this  was 
in  the  high  way,  and  therefore  the  mafler  ought  to  give  fatisfadtion 
for  the  injury  done  by  his  dog,  becaufe  he  ought  not  to  permit  the 
dog  to  go  at  large  there;  it  was  anfwcred,  that   it  does  not  appear 
that  it  was  in  the  high  way,  for  it  is  only  faid  ///  communi  platca  ; 
but  it  is  not  faid,    that  the  fub)edls  ufually  refort  there,  or  pafs 
through  it.     Now  it  muft  be  granted,  that  a  man  m.ay  be  indidled 
for  a  nufance  ercdted  //;  conumini  platen ;  but  that  muft  be  as  done 

in 
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in  the  hi<^hway,  and  the  indldment  ought  to  be  fo,  and  not  in 
communi  flatca;  for  the  law  takes  no  notice  oi  flatca,  which  fig- 
nifies  nothing  but  a  wide  place,  and  oftentimes  a  court-yard :  and 
it  may  be,  for  any  thing  that  appears  to  the  contrary,  that  this 
was  in  the  defendant's  yard :  and  then  it  can  never  be  likened  to 
the  cafe  of  nufances.  As  to  the  cafe  of  i  I'entr.  295.  the  decla- 
ration implied  a  fufficient  notice,  for  the  coachman  was  breaking 
unruly  horfes,  in  a  place  where  there  was  a  great  concourfe  of 
people,  and  therefore  not  like  the  prefent  cafe.  And  for  thefe 
reafons  they  prayed  judgment  for  the  defendant. 

And  per  Holt  chief  juflice  and  'Ttcrton  juftice,    the  declaration 

is  ill  for  want  of  fliewing,  that  the  defendant  had  notice,  that  the 

Differencebe- (Jog  Yvas  fierce.     For  there  is  a  great  difference  between  horfes  and 

tween  hor  es  j    ^yj^j^h  a  man  has  a  valuable  property,  and  which  are  not 

oxen,  <3c.  ana  >  1.111  iri 

dogs.  fo  fiimiliar  to  mankind,  and  dogs ;    the  former  the  owner  ought 

to  confine,  and  take  all  reafonable  caution,  that  they  do  no  mif- 
chief,  otherwile  an  adion  will  lie  againfl  him  j  but  otherwife  of 
dogs,  before  he  has  notice  of  fome  mifchievous  quality.  But  ia 
A  horfe  put  to  the  former  cafe  if  the  owner  puts  a  horfe  or  an  ox  to  grafs  in  his 
^"fV°f"  ^^''^'  which  is  adjoining  to  the  highway,  and  the  horfe  or  the 
ox  breaks  the  hedge,  and  runs  into  the  highway,  and  kicks  or 
gores  fome  pafTenger,  an  adtion  will  not  lie  againfl  the  owner; 
otherwife  if  he  had  notice,  that  they  had  done  fuch  a  thing  be- 
fore. Now  for  any  thing  that  appears  to  the  contrary,  the  owner 
might  not  have  had  this  dog  but  one  day  or  two  before,  and  did 
not  know  of  this  fierce  nature ;  and  then  the  dog,  becaufe  the 
door  was  left  open,  ran  out,  and  bit  the  plaintiff;  it  will  be  very 
hard,  to  fubjedl  this  defendant  the  owner  to  on  a<flion  for  it. 
Otherwife,  if  the  defendant  had  known  before,  that  this  dog  was 
of  luch  a  fierce  nature,  for  he  ought  to  have  kept  him  in  at  his 
peril.  And  per  Holt  chief  juflice.  li  A.  has  a  dog  ufed  to  bite, 
©c  and  he  knows  it,  and  he  gives  it  to  B.  B.  being  conufant  of 
this  quality ;  if  the  dog  bites,  &c.  an  adlion  will  lie  againfl  B. 
Otherwife  if  B.  had  not  been  conufant  of  this  quality.  And  (by 
him)  the  law  does  not  oblige  the  owner  to  keep  the  dog  in  his 
houfe ;  for  if  the  dog  break  a  neighbour's  clofe,  the  owner  will 
not  be  fubjedl  to  an  adlion  for  it.  Popb.  161.  IF.  joncs  13T. 
But  if  a  fervant  leaves  open  the  flable  door,  and  a  coach-horfe  runs 
out  and  does  mifchief,  it  is  otherwife.  But  Gould  juflice  was  of 
opinion,  that  the  declaration  was  good  ;  becaufe  the  averring,  that 
the  dog  was  fierce,  made  the  owner  liable  to  an  adion  for  an  in- 
jury done  by  fuch  a  dog,  becaufe  he  did  not  keep  him  in  a  fafe 
place.  But  atljowiiatur.  And  afterv/ards  the  parties  agreed  be- 
tween therrfelves,  and  each  of  them  bore  the  lofs  of  what  each  had 
expended,  and  therefore  no  judgment  was  given.  See  20  Edti}.  4.  1 1. 
I  Johnfon 
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Johnfon  verf.   Oldhrini. 

MR.  Liitwyche  moved  for  a  prohibition  to  be  direded  to  the  A  prohibition 
fniritual  court,  to  ftay  a  fuit  there  for  a  n^ortuarv,    upon  a'"*"  ""'  *** 

-.  ^.'^1  TTO  z  II  1  n  gianteH.to 

vjuggeftion  of  the  21  Hen.  0.  cap.  0.  and  ,tnat  there  was  no  cultom  flay  a  fuit  in 
here  for  the  payment  of  it.     And  he  urged  that  no  mortuary  was  the  fpiritual 

•  due,  but  by  cuftom;  and  therefore  the  cuflom   here  being  denied,  ""'^^°'"  * 
they  ought  not  to  proceed   in  the  fpiritual  court.   .'And  he  cited  without  d'eny- 
Cro.  Car.  237,  8.  Hinde  and  the  bifliop  oiCheJlcr.     Againft  which '"g'^'^'^"'}*"" 

;it  was  argued  by  Mr.  Northey,  that  the  ftatute  of  Henry  8.  has ^.g^j^  ^""" 
faved  the  jurifdidion  to  the  fpiritual  court,  where  mortuaries  have 
been  ufualiy  paid.  Befides,  tliat  they  ought  to  plead,  that  there 
was  not  any  fuch  cuftom,  in  the  fpiritual  court,  and  then  upon  re- 
fufal  there  to  admit  the  plea,  to  move  the  King's  Bench,  but  not 
before  fuch  refufal ;  but  here  they  have  not  pleaded  this  matter  in 
the  fpiritual  court.  And  per  Holt  chief  juftice  a  prohibition  can- 
not be  granted,  without  a  denying  of  the  cuftom  in  the  fpiritual 
court,  which  is  not  done  here.  And  the  whole  court  feemed  to  be 
a^fainft  the  prohibition.  And  a  rule  was  made  to  hear  council  on 
both  fides.  And  afterwards  the  rule  was  difcharged  by  Turton  and 
Gw^/^jufUces,  abfcnte  Holt  chief  juftice. 

Rex  vej'f,  Browne  et  aF. 

A     Certiorari  was  granted  to  remove  all  indidments  againft  B.  s.  C.  1  Salk; 
C.  and  D.     And  they  return  one  indidnicnt  againft  B.  an- h6. 
other  at^ainft  C.  and   another  aj^ainft  D.  in  which  they  were  Jn- y^riance  be- 
dided  alone  by  themfclves.     And  upon  a  motion  to  quafh  the  in-  5^^^/  and  the 
didment  in  which  5.   was  indided ;   it  was  held,  that  it  was  not  record  re- 
removed  before  the  King's  Bench  ;  becaufe  .m   indidment  in  which  ^^"^^^^  ^^^_ 
B.  was  indided  alone,  is  not   the  indidment  intended  by  the  cer-  Bro.  Recor- 
tiorari,    which  means  indidments  in  which  B.  C.  and  D.  were  °^^^  y 
jointly  indided.     It  would   have  been  otherwife,  if  the  certiorari  ^'"J^\^^^ 

had  been,  "lt/  per  quod  aliquis  corian  indiBatia  exijht.  z  And.  149. 

zSaund.  292. 

Rex  'uerf.  Lamb, 

AN  indidment  againft  him,  for  having  faid  malicioufly,  magi-  indiflmert 
Jiratos    ci-vitatis  Litchfield  fore  fccietatem  afinorum,    was    re-  f^^^fj^^ 
moved  by  certiorari   into  the  King's  Bench.     And  motion  was 
made  by  Mr.  Hav:kins  and  Mr.  Mulfo,  to  quafti  it,  becaufe  it  was 
infcnfiblC;  for  there  is  no  fuch  word  as  magifiratos.     And  for  this 

7  Q  reafon 
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reafon   it    was  quaflied  by  Turton  and  Gould  jr.ilices,    abfente  Holt 
chief  juflice,  though  oppofed  by  Mr.  Koit  recorder  oi  Lttchficid, 

Rex  verf.  Dorny. 


MR.  Williom  Thoinpfon  moved  for  the  quafliing  of  an  inquifition 
for  a  forcible  entry,  for  that,    that  it  did  not  appear^  what 


s.  C.    I  Salk. 

260. 

Ifaninquifi-       „  ,  .  ^,   -,         ,      ,         ,  -  -        , 

tion  for  for-  euate  the  tenant  in  poiiellion  had ;  but  it  was  only,  that  the  de- 
^^'°\  ^"(K^'  f^"'^^"^  ^"d  others,  &c.  in  mejuaghim  exJjlem  a  fchool  houfe  ad- 
°"ifateftate the '//«(:  exijlem  tcnciiientiuti  de  "J.  S.  inti-averunt,  and  the  faid  'J.  S. 
tenant  has,  dJfffiJit.  expulJiwH,  et  ejc.^um,  cxtratc7Were,  And  y.  iS.  perhaps 
mevv°an''ex°  ^'^^  '^"^  tenant  at  will,  which  is  not  within  any  of  the  ftatutes. 
prefs  diffeifin.  But  Mr.  Lechmere  fiitl,  that  the  dijjeifjt.  ftiould  be  intended  diffci- 
F.  N.  B.  2^i-Jiveru}it ;  which  implying,  that  the  tenant  in  pofTcffion  had  a  free- 
5  Mo  .3Z1,  j^^y^  ij.  ^^^u  i^g  ^gn  enough^   according  to  3  Leon.  102.     Palm. 

Far.  115,  277.  Allen  49.  But  Mr,  Thojnpfon  e  contra  faid,  that  i  Sid.  102. 
123,  138.  ■pofj'ejfionatiis  is  held  to  be  ill;  and  i  Ventr.  306.  dijfdfivit  is  held  ill. 
6°Mod!°i95.  But  per  Holt  chief  juftice  there  ought  to  be  a  pofitive  charge  of  a 
I  Hawk.  94.  diffeifin  ;  but  it  is  put  only   adjeftively,    and  an  expulfion   is  not 

^^a^lk^T'^^^"^  '  ^^'^  ^'^^"^  7-  ^-  ^ilT''if'^-  ^^  ^J^^'  extratenuere  ;  which  is  a  con- 
Comb.  70.     clufion  without  fufficient  preniifTes.     And  therefore  the  inquifition 
was  quafhed.     Ex  relatione  nfri  Jacob. 


s.  c.  3  Salk.  Finch  verf.  Ranow. 

Error  does  not 

lie  upon  a  A    Writ  of  crror  was  brought  upon  a   judgment,    quod  partitio 

judgment  m  ^-^  jieret,  in  a  writ  of  partition,  and  before  the  final  judgment, 

fore  the  final  And  therefore  the  record  was  held  not  to  be  removed,  and  the 

judgment,  ^vrit  was  quafhcd.     Ex  relatione  rn'ri  Jacob. 

^uo:i  partitio 
Jlahilisflt, 

Read  verj^.  Hudfon. 

You  are  a  f  N  cafe  for  words  the  plaintiff  declares,  that  he  was  a  laceman, 
rafcal,  yoa  J  .^y^^  th^t  tj-jg  defendant,  fpeaking  of  his  trade,  faid  fuch  words, 
^rry^afcal,  ^^-  ^"^  ^^  ^^7^  another  count,  and  fays,  that  the  defendant  ex 
you  are  next  ulteriori  walitia  fua  de  Jiatu  of  the  plaintiff  colloquium  babens 
door  to  break- ^^j(^  thcfc  words,   "  You  are  a  rafcal,  you  are  a  pitiful  forry  rafcal, 

ine,  fpoken  of ,,  :  ,         ,  .        ,,       '    -^  .  ,    ^  ,  •'  , 

a  tradefman,  you  are  next  door  to  breaking,  quorum  quidcm  vcrborum  (omit- 
aaionable.  ting  practextu  or  any  like  word)  the  plaintiff  fuftained  a  fpecial 
Lev  n  damage,  ad  damnum^  &c.  Upon  not  guilty  pleaded,  and  verdicfl 
Keb.  602,  for  the  plaintiff,  Darnall  King's  ferjeant  moved  in  arrefl  of  judg- 
t'44-  ment,  that  the  words  of  themfelves  are  not  adionable.     For  there 

are  many  cafes,  where  defamatory  words  have  been  held  not  ac- 
tionable. 
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tlonable.  Mar.i^.  Noy  jy.  20-0.345.  Hardr.'i.  And  then 
the  fpecial  damage  in  this  cafe  will  not  help  it,  becaufe  it  is  not 
laid,  to  have  been  occafioned  by  the  fpeaking  of  thefe  words,  the 
word  occa/ione  or  praetextu  being  omitted.  And  they  are  not  laid 
to  have  been  fpoken  of  his  trade,  for  the  word  flatus  will  not  im- 
port that,  bat  it  ought  to  have  been  arte  vel  mifterio.  But  abfcnte 
Holt  chief  juftice,  the  court  gave  judgment  for  the  plaintiff ;  for 
the  plaintiff  declaring,  that  he  was  a  tradefman,  and  that  the  words, 
were  fpoken  dc  fiatu  fuo ;  it  is  equivalent  to  arte  fun,  and  to  be 
intended  of  his  trade;  and  then  being  fpoken  of  him  in  his  trade 
they  are  adionable,  though  the  fpecial  damage  be  left  out  of  the 
cafe.     Ex  relatione  mWi  'Jacob. 

Snow  vcrf.  Firebrace. 

THE   plaintiff  ileclared,    that  the  defendant,    in  confiderationS.  C.  Salk. 
that  the  plaintiff  had  found  \\\m  Jvfficientia  cfculeiita  poculcnta^^^:     „  . 
lotionem  et  cubile  pro  diver/Is  nienfibus  ultimo  praeteritisy  a  flu  med  to  434! 
pay  him  as  much  as  he  fhould  deferve,  and  avers  that  he  defervcd^-*"'/'/''"P°'> 
fo  much,  &c.     Upon  7W7t  affutupfit  pleaded,  verdift  for  the  pliiin.tiff. ^^"^''^^""a'!'" 
And  a  motion  was  made  in  arrefh  of  judgment,  that  this  declaration  ving  found 
was  intirely  uncert;^in,  having  neither  certainty  of  time  nor  of  things,  ^""i'^'ent 
But  per  Holt  chief  juftice.     He  did  not  know,  why  the  uncertainty  (^^/        ' 
of  time  was  worfe  than  the  uncertainty  of  things,  which  have  been 
oftentimes  adjudged  good.     And   (by  him)  it  is  enough  to  aver, 
quantum  tneruit.     Ex  relatione  mWi  'Jacob. 

Clapcott  verf.  Davy. 

Indebitatus  cjjumpfit   and  quantum   meruit^    for  work  done,    and  Award  of  fa- 
-*    goods  fold  and  delivered.     The  defendant  pleaded  an  award,  by  "■^"'^^:.°"'° 
which  it  was  awarded,  that  the  plaintiff  for  the  work  done,  ^c.  .nand  is  not 
fhould  accept  a  bill  of  fale  before  made  of  the  eighth  part  of  the  g"od- 
(hip  Fortune,  or  a  like  bill  of  fale  to  be  made,  and   that  the  plain- 
tiff" and  defendant  fliould  give  to  each  other  general  rcleafes.     The 
plaintiff  demurred.     And   Mr.  Brantlrxaite   for  tlie   plaintiff  took 
exception  to  the  plea.      i.  That  the  award   is  pleaded  to  extend  to 
all   the  promifes,  whereas   it   appears,  that  it  extends  but   to  the 
work  done,  and    therefore  the  defendant  fhould  have  pleaded  tion 
oflumpfj  to  the  promife  for  the  goods  fold  and  delivered  j  and  for 
want  of  this  the  plea  is  ill.     For  an  award  is  no  plea  in   bar,  un- 
lets fomething  be  awarded  in  fatisfacftion  of  the  plaintiff's  demand  ; 
and  nothing  being  awarded  for  the  goods  fold  and  delivered,  it  is 
ill.     For  though  there  is  a  general  releafe  awarded,  vet  of  itfelf 

that 
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that  will  be  no  bar,  according  to  the  cafe  of  Freeman  v.  Barnard^^ 
Trin.  9  Will.  3.  B.R.  ante,  247.  though  the  fuing  of  an  adion  iu 
fuch  cafe  may  be  a  breach  of  tlie  award,  upon  which  the  defendant 
might  bring  his  adlion.  2.  Exception.  Tliat  the  award  was,  that 
the  plaintiff  fhould  accept  the  bill  of  file,  and  the  defendant  was  . 
not  awarded  to  deliver  it,  and  fo  nothing  was  awarded  to  the  plaintiff 
in  Huisfacfticn  for  the  work  done.  And  he  compared  it  to  the  cafe 
of  2  Saund.  293.     17h.  98. 

And  Holf  chief  juftice  faid,  that  nothing  was  awarded  for  the 
goods  fold  and  delivered,  and  therefore  the  cafe  the  fame  with  that 
of  Freeman  v.  Bernard,  nothing  being  awarded  for  that  but  a 
general  releafe.  If  the  bill  of  fale  had  been  awarded  in  full  of  all 
demands,  it  had  been  good.  But  this  releafe  awarded  here  is  not 
a  perfeft  bar,  until  it  be  executed.  And  as  to  the  other  matter  he 
faid,  that  the  defendant  is  not  enjoined  to  do  it,  which  is  the  only 
fatisfadtion  that  the  plaintiff  fhould  have.  But  the  award  is  only, 
that  the  plaintiff  fliould  accept.  And  then  the  plaintiff  cannot  be 
barred,  nothing  being  awarded  to  be  done  by  the  defendant  ia» 
fatisfaftion. 

Afterwards  at  another  day  [abfente  Holt  chief  juflice)  Mr.  fer- 
jeant  Carthew  urged,  that  if  the  firft  objeftion  fhould  be  allowed, 
the  declaration  might  be  lb  varied  as  to  make  no,  award  pleadable. 
To  the  fecond  objedlion,  he  cited   a  cafe  very  lately  adjudged  in 

'Hooper  V.      the  Common  Pleas    between  Hooper  and  Hur/i,    where  an  award. 

^"'''^"    ,       was,  that  the  defendant  fhould  pay  to  the  plaintiff  10/.   and  fetch 

An  award  '  ,    ^  •  •  i     u  i 

made  good  by  away  his  mare  and  colt;    and  upon  exxeption  it  was  field  to  be 
implication,     niutual,  and  implied  a  delivery  by  the  plaintiff;   and   it  was  ad- 
'"e  247.      judged  accordingly,  for  fupporting  of  honefl  awards. 

But  Mr.  Brajithwaite  anfwered,  that  the  words  of  the  award 
are,  that  the  work  done  was  rated  at  32/.  and  that  for  that  the 
plaintiff  would  accept  a  bill  of  fale,  tifr.  Now  no  adtion  for  goods 
fold  and  delivered  can  be  brought  for  work  done. 

And  per  Gould  juftice  it  is  without  doubt,  that  if  nothing  be 
awarded  but  the  general  releafes,  the  plea  will  be  ill.  Then 
leaving  them  out  of  the  cafe,  this  award  cannot  extend  to  this  de- 
mand. For  though  it  is  objected,  that  the  goods  fold  and  de- 
livered is  the  fame  demand  with  that  for  work  done,  yet  the 
court  cannot  take  notice  of  that  upon  fuch  generality.  But  if  the 
defendant  had  fhewn  it  by  particular  averments,  it  might  have  been 
conflrued  to  be  within  that  part  of  the  award.  And  averments 
are  admitted  in  pleading  to  make  an  award  good.  2.  The  fe- 
cond objedlion  feems  to  be  a  good  objedlion,  for  an  award  cannot 
.be  .made  good  by  implication.  If  the  defendant  would  not  have 
4  delivered 
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delivered  the  bill  of  fale,  the  plaintiff"  could  not  have  alllgncd  a 
breach  of  the  award  by  implication.  And  judgment  was  given 
for  the  plaintiff",  abfente  Holt  chief  juftice.  Ex  rdat'mie  m'ri 
Jacob. 

Moor  ve?'/.  Watts. 

UPON  ^  habeas  corpus  tht  ffieriff  returned,  th^^t  JFatts  was  ins.  C  2  Salk. 
his  cuftody  upon  a  capias  in  withtrnatn.     And  the  cafe  was,  5^'-, 
th^t  a  bomifie  rcpiegia?2do  was  brought;  and  the  (heriff"  returned  an    '/^  ^"' 
inquifition,  finding,  that  the  party  was  eloined  by  IVatis ;  and  upon  s.  c.  12  Med. 
that  a  capias   i?i  wit/j^mam  iflued,  and   the  defendant  was  taken  4^4. 425- 
upon  it;  and  a  motion  was  made  to  the  court,  that  PFatis  might 
be   bailed.     And  upon  feveral    motions,    this   cafe    being  a  new 
cafe,  the  court  took  great  confideration  upon  it,  and  refolved  thefe 
matters. 

1.  That  the  defendant  cannot  be  bailed  upon  the  habeas  corpus^  in  homne  re- 
being  taken  by  the  King's  writ ;  and  that  therefore  the  defendant's  pi^g'onJo  the 
counfel  moved  too  foon,  the  writ  not  being  returnable  until  odlabis  not^be ^bailed' 
Martini,    which   was  almoft    fifteen   days   after  the  firft   motion  upon  a  habeas 
made  in  this  cafe  ;  but  the  defendant  ought  to  come  in  when  the  '"'t'"  ^^^ot^ 
writ  was  returned,  and  demand  a  declaration,  and  plead  ;zo«  cepit,  (he  writ, 
and   then  the   court   will    bail  him.      And    as   to   the    objedtion 

made,  that  men  had  been  bailed  upon  appeal  of  murder  brought 
againft   them,    before  the   return  of  the   writ.     Holt  chief  juftice  a  man  cannot 
confefled,  that  he  had  known  fome  judges  do  fo  at  their  chambers,  bebailedupon 
but  that  he  always  looked  upon  it  as  a  miffake,  and  that  it  could  *|^f"' ^^^f  ^7 
not  be  done.  thewm. 

2.  Refolution.  That  upon  a  plea  of  ;w;z  cepit  the  defendant  fhall  Upon  a  pifa 
be  bailed.     In  Kcilw.  jx.  a.  znd  Fit zh.  fiat.  brc.  74.  e.  it  is  refol- ^''"'"'^''/"'he 
ved,  that  after  an  elongat.  returned  the  defendant   may  plead  non  i^^\\  ^^  j,ail. 
cepit;  (and  there  is  no  difference  between  -x  bcmine  replegiando  and  cd.  if  he  be 

a  common   replevin  of  cattle)  and  the  reafon  is,  bccaufc  the  flieriff""''^"  "P°".' 

I  111  1  1     •        J  \  copiaitnni.1- 

cannot  make  a  return,  but  that  the  cattle  are  eloined,  or  that  no  ,/.,rff,?CT;  ifhe 
perfon  came  to   (hew,  &c.  or  a  delivery  ;    but  he  cannot  return,  appears  at  the 
that  the  defendant  non  cepit  the  cattle,  becaufc  it  is  fuppofed  in  the  /,'^^,>"  °  /  *-. 
writ,  and  is  the  ground  of  it,  which  the  fherlff  cannot  falfify,  and  amh,  he  fhall 
therefore  cafe  does  not  lie  againft  the  flieriff"  for  a  fldfe  return,  if  he  "°'  P"' '" 
makes  fuch  a  return;  and  for  the  fame  reafon  the  defendant  (liall  j^^^^^^^,  j^  ^^ 
not  be  concluded  by  it,  but  when  he  conies,  and  denies  the  return  by  pievin. 
plea  of  non  cepit,  his  denial  fliall  be  as  good  as  the  furmife  of  the  afc  forfalfe 
writ,  and  rather  better,  becaufe  the  proof  is  incumbent  upon   the '""'"* 
plaintiff.  And  then  what  reafon  is  there,  that  the  defendant  fliould 

7  R  not 
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not  be  bailed,  when  the  matter  ftands  indifferent ;  fince  the  lord 
Coke  upon  Wejlm.  i.  cap.  15.  which  ftatute  prefcribes  in  what  cafes 
men  are  bailable,   makes  this  rule,  xhzi  the -^zxly  Jiat  ifidiffer enter  f 
And  Hoit  chief  juftice  faid,  that  the  plaintift's  counfel  took  the  re- 
turn to  be  a  convidlion,  as  it  was   taken  in  the  cafe  of  the  lord 
Gre)\  who  coming  into  court  upon  the  return  of  an  elongat,  was 
for  that  reafon  committed  and  detained  in  prifon  fifteen  days  ;    hut 
Holt  faid,  that  he  never  thought  the  (liid  proceeding  legal,  becaufe 
the  flieriff  could  not  make  other  return,  and  the  fuggeftion  of  the 
writ  is  but  bare  furmife;    and   it  has  been  refolved  here,  that  the 
defendant  may  appear  and  plead  77on  cepit  after  the  return  of  an 
elongatm.     Then  it  will  be  confiderable,  quid  operatur  the  award- 
ing of  the  ivithenjam.     If  elongatm  he  returned,  and  the  defendant 
comes  in,    and  pleads  no7i  ccpit,    this  fuperfedes  any  untheninfn, 
and  the  return  of  the  clongatus  is  as  firong  before  the  award  of  the 
inhhernam  as   after,    and  the  aw^ard  of  it  does  make  the   return 
ftronger,  being  but  the  natural  confequence  of  the  return  of  an 
Wiihcrttamh  elo72gatus.      The  iiitheniam  is  but   mefne  procefs,    and   cannot  be 
but  mtfiie       j^j^  execution,   becaufe  it  is  granted  before  judgment.     The  intent 
of  the  fuit  is  to  recover  damages,  and  if  it  be  found  i.gainfl  the  de- 
fendant, by  a   new  capias  in  ivitherNam  by  way  of  execution  he 
may  be  imprifoned  for  ever.     But  this  court  cannot  convert  7nefne 
procefs  into  execution.     In  replevin  for  cattle  with  adkuc  detinet^ 
Property        damages  given  for  the  cattle  will  change  the  property  j    but  liberty 
..changed.        jg  not  eftimable,  and  therefore  will  alter  the  cafe,      ii  Hen.  4.  10. 
7  Edw.  4.  15.     If  upon  an  elongata  returned  the  defendant's  cattle 
are  taken  in  'withernam,  yet  upon  the  defendant's  appe.uince,  and 
pleading  7ion  cepit,  or  claiming  property,    the  defendant  fliall  have 
his  cattle  again,  and  if  they  are  eloined,  a  isitbcrnam  againft  the 
plaintiff.      For  if  the  property,  or  taking,  be  in  qucftion,  there  is 
no  reafon,  that  the  plaintiff  fhould  have  the  defendant's  cattle.     In 
the  fatne  manner  there  is  not  any  reafon,  that  the  defendant  fhould 
continue  in  prifon.     If  an  elongatus  be  returned  to  a  homine  re~ 
pleglandoy  and  the   defendant  comes  in,  and   pleads  non  ccpif,    he 
fhuU  not  give  bail,  but  fliall  be  in  court  without  bail;    but  if  he 
is  brought  into  court  in  cuftody  upon  the  ivitbertiain,  then  he  muft 
put  in  bail,  which  is  but  a  continuance  of  the  fornier  taking  ;  and 
fo  it  was  in  the  cafe  of  De  La  Bajliiic.     The  cufe  of  Dc/igny,  Raym. 
474,  is  an  odd  incoherent  cafej    and  Holt  faid,  th.it  he  was  forry, 
that  the  faid  cafe  was  reported,  but  that  it  was  reported  truly  as 
it  was,  for  if  the  court  could  not  bail  him,  how  could  the  court 
take   a    fum  of  money  to  be    depofued   for    his  liberty .?    As  to 
the  objedlion  made  by  Mr.  Coiiper,  that  there  is  a  writ  in  the  Re- 
gijl.  79.  a.  where  the  lord  of  a  villain  being  taken  upon  naithernam 
brought  a  writ  direfted  to  the  flieriff  commanding  him  to  bail  him 
.upon  delivery  of  the  plaintiff;    and  therefore  that  the  defendant 
4  ought 
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•ought  to  lie  in  cuftody,  until  he  has  delivered  the  plaintiff.     Holt 
,anl\vered,  that  the  faid  writ  was  for  the  benefit  of  the  lord,  who 
nvas  taken  in  li-itbcrr.am,  to  impower  the  fheriff  to  bail  him  before 
;the  return  of  the  writ,  by  reafon  of  the  long  return  that  fuch  writ 
imight  have,  and  perhaps  the  defendant  in  this  cafe  might  have  fuch 
a  writ,  but  that  is  not  a  precedent  to  guide  the  courfc  of  this  court. 
But  he  was  of  opinion  that  the  liud  cafe  was  not  like  the  prcftnt 
cafe,  for  here  when  the  defendant  pleads  Jion  cepit^  and  denies  the 
taking,  which  is  a  bar  of  the  replevin,  he  ought  to  be  delivered ; 
but  there  by  his  claim  of  property  he  admitted  the  taking ;    be- 
iides,  that  it  is  an  authority  fo  fiu'  for  the  opinion  of  the  court  at 
prefent,  that  as  the  villain  fliould  not  be  detained  in  cuftody  upon 
«the  fuppofal  of  property  in  the  lord,  fo  when  the  defendant  in  the 
replevin  denies  the  taking,  he  ought  not  to  remain  in  cuftody  upon 
the  bare  fuppofal  of  the  writ.     A  queftion  has  been  made,  whether 
the  plaintiff  could  have  another:  ivkhemaf/i,  if  the  court  (hould  bail 
the  defendant  upon  this.     Suppofe  life  could  not;   if  a  homine  ?-£■- Proceeding-: 
Mt^^z«^o  be  brought,   it  is  a  good  return,  that  the  defendant  claims  °P°,"  ^^T""* 
him  as  villani,  but  upon  the  return  or  the  writ  to  tne  court  it  any 
perfons  come  into  the  court  and  give  fecurity  to  have  the  plaintiff 
in  court  at  a  day  certain,  a  writ  rtiall  iffue  to  the  fheriff  to  deliver 
the  plaintiff,  and  upon  the  coming  of  the  plaintiff  into  court  at  the 
day,  he  fliall  give  new  fecurity,  to  appear  in  court  de  die  in  diem 
until  the  plea  be  determined,  and  if  judgment  ffiall  be  againft  him, 
then  his  bail  to  brinc2;  him  in  and  deliver  him  to  the  defendant;  and 
if  he  cannot  find  fuch  bail,  then  he  fiiall  be  committed  to  the  cu- 
ftody of  the  marflial,  and  at  the  end  of  the  fuit  ftiall  be  brought 
by  him  into  court  and  delivered  to  the.  defendant.     8  Jlcn.  4.  2. 
Fitzh.  jnainprife,  23.      And  the   faid  bail   is  but  for  cafe    of  the 
cuftody.     But  if  judgment  be  given  againft  the  defendant,  then  hij 
bail   ihall  render  him  in  cuftody  again,  and  then  he  is  in  upon  the 
former  withernam.     And    he  likened  it  to  the  cafe  where   a  man 
in  cxecuuoii  brings  an  audita  querela  upon   a  deed,  or  for  nonage, 
and  is  bailed,  and  judgment  being  againft  him,  is  rendered  into  cu- 
ftodv,  he  is   in  upon  the  former  judgment.     But  then  the  quefti- 
on  is,  that  if  he  (hould  not  be  rendered,  whether  this  court  can 
award  a   new  i-:ithernam.      And  as   to  tliat  he   likened   it  to  the 
cafe,  where  a  man  is  bailed  to  appear  de  die  in  diem  upon  an  appeal 
of  murder,  if  the  defendant  makes  default,  procefs  Oiall  iffue  againft 
the  bail,  and  a  capias  againft  him,  and  if  he  renders  himfelf,  he 
fliall  be  in  upon  the  appeal.     If  the  defendant  be  in  upon  the  elojt- 
gatus  return  :d,  and  pleads  }ion  cepit,  and  the  iffue  be  for  the  plain- 
tiff,   the  judgment  Ihall  be  the   (;ime ;    but  a  isithcniam  fliall  be 
awarded,    becaufe  the   plea   of  non  cepit   was  a  fufpenfion  of  the 
award  of  the  ii-ithernam,  and  therefore  the  faid  fufpenfion  being  ta- 
ken away,  a  ruaithernam  ought  to  iflue.     As  where  an  inquifition 

upon 
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Proceedings    upon   tlic  ftatutc  of  JVeJlm.  2.  Cap.  46.  is  returned,  and  a  dijlrin- 

"^°"f '"^b"  S,^^  '^"^^^  ^°  inquire,  who  were  the  malefadors,  and  which  are  the 
adjacent  towns,  and  what  damages  the  party  hath  fuftained,  and  to 
dillrain  the  towns  to  re-ere<fl  the  hedges  and  ditches,  and  to  levy 
the  damages;    which  proceeding  was  invented   by  Mr.  No)\    of 

43g,  580.  which  there  is  a  cafe  Cro.  Car.  280.  notwithftanding  that  this  re- 
ftmbles  an  execution,  and  is  intended  only  to  levy  the  damages, 

I  Sid.  107.  £ff.  yet  it  gives  a  day  to  the  parties  to  appear  and  plead  and  tra- 
verfe  the  matter  ;  and  if  they  come  not  in,  then  a  difiringas  in 
infinitum  iffues ;  but  if  they  come  in,  that  flops  the  proceedings ; 
but  when  the  plea,  ^c.  is  determined  upon  ifTue  or  demurrer, 
they  are  revived.  So  if  the  defendant  pleads  non  cepif,  before  a 
■withernam  be  awarded,  that  flops  the  awarding  of  it ;  but  after 
fuch  plea  is  determined,  all  is  at  liberty  again,  to  award  a  •wither- 
nam. Holt  chief  juftice  confefTed,  that  he  did  not  know  any  pre- 
cedent for  fuch  a  proceeding,  but  that  it  is  agreeable  to  the  reafon 
of  the  commo^n  law.  If  the  bail  do  not  render  the  defendant, 
they  will  forfeit  their  recognifince,  and  a  new  withernam  will  if- 
fue,  as  a  new  capias  in  the  cafe  of  an  appeal  aforefaid.  Tiie  bail 
here  is  but  an  eafe  of  the  former  cuftody,  and  when  the  defendant 
is  rendered,  he  fliall  be  in  cuftody  ab  initio.  And  per  Holt,  there 
is  no  reafon,  why  the  defendant  fhould  not  have  his  liberty  pending 
the  fuit,  as  well  as  the  plaintiff. 


Guger  M-ve-  ^_  jf  ^y^s  prayed  by  the  counfel,  that  the  defendant  might  wage 
rume.  deliverance ;  and  Old  Entr.  94.  was  cited.     But  it  was  refolved, 

that  when  the  defendant  pleads  non  cepit,  he  Hrall  not  wage  delive- 
rance, becaufe  he  cannot  deliver,  whom  he  never  took. 

Condition  of  4.  Refolution,  That  the  bail  ought  to  be  bound  in  a  fum  cer- 
faiicrofbail  '^'"»  ^'^'^  Condition  that  the  defendant  fliall  appear  de  die  in  dietn-y 
mhomiveri-  and  if  judgment  be  againft  him,  th.'.t  they  fhall  render  his  body  in 
fUgiando.  linthernam  ibidem  renianfurum,  quoiifque  he  render  the  party,  and 
fuffcr  him  to  go  at  large. 

The  plaintiff  But  then  the  opinion  of  the  court  being,  that  the  defendant 
is  demandaWe  could  not  be  bailed,  until  after  he  had  pleaded  J7on  cepit ;  the  plain- 
of'the7J/"v"  tiff  refufing  to  declare,  the  qucflion  was,  whether  he  was  demand- 
itt  i:'ither>mm'ah\&  upon  the  is-nthernam  or  not.  And  Holt  chief  juflice  delivered 
afceraWw  tf^g   opinion    of  the   court,    and   faid,    that   whenibever  a  writ  is 

rephziando,  iii-  1T11/-1  •■  . 

and  if  iic  docs '^warded,  that  13  returnable,  tne  day  of  the  return  is  always  a  day 

not  appear  he  to  both  piu-tics  to  appear,  and  though  the  writ  be  returned  not  fcr- 

iliall  be  non-   ^^j^  y^j.  jj-^g  (igfendant  may  appear,   to  prevent  any  ill  confequence. 

The  next  adjacent  towns,  in  the  cafe  abovefaid,  have  no  day  upon 

.  the  dijlringas  to  appear,  it  being  only  for  levying  the  damages,  &c. 

as  aforeiaid,  and  yet  they  may  appear,  and  the  profecutor  mufl 

I  appear 
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appear  of  neceflity,  though  no  day  1;.  given  to  either  party  upon 
the  dijiringas.     The  plaintiff  has  no  day  in  any  cafe  upon  the  writ. 
In  cafe  of  appeal  neither  the  plaintiff  nor  defendant  have  any  day  in 
court,  the  proceedings  at  a  gaol-delivery  being  difcontinued  by  the 
certiorari.     But  here  there  is  a  day  in  court  upon  the  return  of  the 
ivithernam,  for  the  faid  day  is  a  day  for  the  defendant  as  well  as  for 
the  attorney  of  the  plaintiff.     What  day  has  a  man  upon  a  com- 
mon replevin  ?    The  pluries  replevin  fuperfedes  the  proceedings  of 
the  fheriff,  and  the  proceedings  are  upon   that,  and  not  upon  the 
plaint,  as  they  are  when  that  is  removed  by  reccrdari.     Though 
there  is  neither  fummons  nor  attachment  in  the  writ,  yet  without 
doubt  the  defendant  has  a  good  day  in  court;  like  the  common  cafe  Day  npon  re- 
of  replevins,  though  there  is  no  fummons  in  the  writ,  yet  it  gives  aP'"*'"- 
good   day  to  the  defendant  to  appear,  and  if  he  does  not  appear,  ^'-^' 
then  a  pone  iffues,  and  then  a  capias.     The  entries  in  Raftal^  &c. 
that  the  defendant  attachiatia  eft  ad  refpofidendum,  &c.  de  placito 
qiiare  cepit,  Cyc.  are  made  in   fuch  manner,  becaufe  in  confequence 
of  law  it  is  an  attachment,  the  defendant  being  obliged  to  appear 
upon  the  peril  of  a  withernam.     But  he  faid  that  he  wifhed,  the 
record  were  made  in  this  manner,  beginning,  Domima  rex  vianda- 
ijit,   &c.    and   fo  to  fhew  the  replevin,  and   the  ivitbernatn,   and 
then  all  the  proceedings  would  appear,  as  Raft.  560.  in  the  cafe  of 
a  common  replevin.     And  it  is  like  the  courfe  in  the  King's  Bench,  E"?"es  of 
to  recite  writs  in  fuch  manner ;  but  in  the  Common  Pleas  only  the  ^-"g-j^B^nd, 
fubftance   of  it.     And    as  to  the  objedtion   made  by  the  counfel,at  large, 
that  it  was  abfurd  to  imagine,  that  the  plaintiff  could  make  an  at- 
torney, when  he  was  eloined,  &c.     Holt  chief  juffice  anfwered,  that 
the  fame  perfons,  who  fued  this  writ  in  the  name  of  the  plaintiff, 
might  make  an  attorney  for  him,  and  that  is  the  conftant  courfe. 
But  it  would  be  a  very  ftrange  thing,   if  the  plaintiff  fhould  not 
be  demandable ;    for  then   a  man  might   run  away,  and  a  homine 
repiegiando  might  be  fued  againft  J.  S.  for  a  fuppofed  taking,  &c. 
of  the  man,  and  7-  S.  upon  this  would  be  kept  in  prifon  for  ever. 
And    the  court  exhorted    the    plaintiff's   counfel    to    declare,  C^c. 
which  they  refufed  ;  upon  which  the  court  in  anger  rebuked  them, 
and  faid,  that  they  did  it  only  to  embarafs  the  court.     But  how- 
ever they  would  not  declare.     Upon  which,  the  plaintiff,  being  de- 
manded and  not  appearing,  was  nonfuit.     Note,  That  Sir  Bartbo- 
lomew  Shower  cited  two  cafes,  where  men  had  been  bailed  upon  a 
ivithernam,  Mich.  5  Hen.  4.     Rot.  25.     Hil.  16  Ric.  2.     Rot.  16. 
Ex  relatione  >n'ri  Jaccd. 


Rex 
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Rex  verf,  Fcwler. 

S.  C.  I  Salk.  T  "ff  PON  a  hahccs  corpus  direded  to  the  (lieriff,  to  bring  the  body 
35°-  V^l   oi  Fowler,  &c.  he  returned,  tha.(.  fowler  was   taken  upon  a 

^"'^58  •  ^y^jj.  Q^ excom??mmcato  capiendo;  and  upon  the  recital  of  the  writ  in 
can'oTr^  y.v,- the  return  it  appeared  to  be  in  the  disjun^ive,  viz.  in  quibujdam 
htifdam  cauf.s  cotijis  JiibjlrcBwnis  dccitr.arum  five  aliorum  jurium  ec clef  ajlicor urn. 
^dTmm-umLe  •^"'^  becaufc  the  caie  was  uncertainly  (liewn  in  tlie  writ,  it  was 
a/m'umju-  moved  that  Fowler  fliould  be  dilchargcd.  ^And  8  Co.  68,  Trollop'^ 
rtumecdefia-  cafe,  and  Fitz.  uct .  brc.  64.  were  cited,  that  a  certificate  of  an  ex- 
pcotum.         communication  was  ill,  if  it  did  not  exprefs  the  caufe  in  certain  ; 

for  perhaps  the  alia  jura  ecclefafica  may  be  matters  of  which  they 

have  not  conufancc. 

Holt  chief  juftice  faid,  that  the  rule  without  doubt  Is  good,  that 
fufticient  caufe  ought  to  appear  in  certain,  becuiife  the  king's  ccurrs 
are  judges  of  their  jurifdidtion,  and  not  themfclves,  and  therefore 
they  ought  to  fliew,  that  the  matter  was  within  their  conufance. 
And  for  the  fame  reafon  doubtlefs  iht  fgnifcavit  is  ill,  and  there- 
fore the  defendant  may  in  Chancery  procure  the  writ  to  be  fiiper- 
feded.  But  the  Kin2,'s  Bench  cannot  deliver  a  man  arretted  uoon 
the  King's  writ,  becaufe  the  Chancery  has  granted  ir  where  tl)cy 
ought  not  to  have  granted  it.  If  the  certificate  be  ill,  the  Chan- 
cery ought  to  fuperlede  it;  but  the  King's  Bench  cannot  proceed 
upon  it,  becaufe  it  is  not  before  the  King's  Bench  ;  for  the  King's 
Bench  cannot  give  judgment  upon  a  recital,  where  another  court 
is  poffefLd  of  the  original.  In  error  brought  upon  a  judgment  of 
the  Common  Pleas  in  debt,  an  exception  was  taken,  becaufe  the 
writ,  as  it  was  recited  in  the  declaration,  was  attachiatus,  where  it 
ought  to  have  been  jummonitus,  and  therefore  ill  ;  but  the  court 
refufed  to  allow  the  exception  to  be  taken,  becaufe  the  writ  was 
not  before  the  King's  Bench,  but  only  by  recital ;  but  it  was  held, 
that  dimunition  ought  to  be  alleged,  and  a  certiorari  fued  ;  and  if 
upon  that  an  original  was  returned  which  was  attachiatus,  the 
judgment  fliould  be  reverfed. 

But  then  the  grand  queflion  was,  whether  this  uncertainty  in 
exprelTuig  the  caufe  would  vitiate  the  writ,  and  then  whether  the 
court  would  quafh  it  ?  And  in  proof  of  the  affirmative,  Mocr 
pi.  667.  Cro.  jac.  566.  Cro.  Car.  196,  199.  l^F.  Jones  226. 
Hil.  29  Gf  30  Car.  2.  B.  R.  Rex  v.  Price,  it  was  agreed,  that 
juftice  ought  to  be  done  here  upon  the  writ,  i  Roll.  Rep.  136. 
'T.  Jones  89.  were  cited. 

After 
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After  feveral  arguments  at  different  days,  and  upon  great  confi- 
deration  and  fcarch  of  precedents,  it  was  refolved.  tliat  the  writ 
fliould  he  qnaHied,  and  a  fupcrfedeas  ifflie.  And  Holt  chief  )iiflice 
faid,  that  at  common  law  the  caiife  had  no  need  to  be  fhewn  in 
the  writ  of  excommunicato  capiendo;  but  it  was  fufRcient  to  fay, 
that  the  party  was  excommunicate  pro  contumacia  mainfejia.  Rr^iji. 
65,  7.  But  in  the  fignijica-cit  it  ought  to  be  (liewn.  Fitz.  nat.  bre- 
63,  4.  And  now  fince  5  Eliz.  cap.  23.  the  caufe  ought  to  be 
fliewn  in  the  writ.  And  he  faid,  he  had  fearched  many  prece- 
dents upon  the  rolls  in  the  Crown -office,  from  the  8  Eliz.  to  this 
time,  and  there  are  fome  precedents  where  the  caufe  is  omitted, 
but  the  caufe  is  mentioned  in  the  grcateft  part.  In  8  Eliz.  rot.  20. 
there  are  five  writs  which. are  gtncvdX  pro  contumacia.  In  1  §  Eliz. 
rot.  54.  there  are  two  with  caufe.  In  17  ^^jac.  i.  rot.  54.  there 
is  one  without  caufe,  and  another  with  the  caufe.  In  the  time  of 
King  Charles  II.  there  is  one  the  fame  with  this  here,  and  another, 
aliorumque,  and  one  upon  the  lame  roll,  decimarum  only.  And 
though  in  feveral  of  the  faid  precedents  the  caufe  is  not  well  fliewn, 
yet  its  being  fliewn  in  fome  manner,  fhews  the  opinion  of  the 
courts  to  have  been,  that  the  ftatute  had  made  fome  alteration  ;  and 
therefore  at  this  day  caufe  ought  to  be  fliewn.  And  that  is  a^rree- 
able  to  reafon  ;  for  when  the  liatute  makes  the  writ  returnable  here, 
it  is  on  purpofe  that  this  court  Oiould  judge  of  the  caufe  ;  otherwife 
it  had  been  idle  to  make  the  writ  returnable  here,  and  efpecially 
when  the  procefs  ouglit  to  differ  according  to  the  difference  of  the 
caufe  for  which  the  excommunication  was.  As  to  the  nine  caufes 
mentioned  in  the  ad:,  an  alias  ought  to  iffi^e  with  a  penalty,  zfc. 
Then  this  court  being  poffcffed  of  the  writ,  and  it  not  exprefTing 
the  caufe  fpecially,  but  in  the  disjundtive,  the  writ  ought  to  be 
quafhed.  Before  this  ftatute  they  ought  to  have  reforted  to  the 
Chancery,  and  procured  a  fipeifedeas  there,  2  /«/?.  623.  But  that 
cannot  be  done  now,  becaufe  the  writ  is  returnable  here.  But  be- 
caufe  the  caufe  is  fhewn  infufHciently  out  of  the  writ,  it  ought  to 
be  quafhed,  and  a  fuperfedcas  awarded.  But  a  habeas  corpus  is  a  very 
improper  method  to  diichargc  tUc  party,  for  he  is  well  arrefted  by 
virtue  of  the  King's  writ,  and  cannot  be  difcharged  whilfl  that  is 
in  force.  And  it  is  a  good  return  to  tlie  habeas  corpus,  that  he  is 
in  cuftody  by  writ  of  excommunicato  capiendo. 

Gould  juf>ice  faid,  that  before  the  5  Eliz.  cap.  23.  this  court 
could  not  difcharge  a  man  taken  upon  an  excommunicato  capiendo, 
unlefs  he  was  excommunicated  pending  a  prohibition.  And  he 
agreed,  that  this  court  had  power  to  quafli  the  writ,  and  award 
a  fuperfedcas,  where  the  caufe  is  not  fufficiently  exprefled ;  but  he 
made  a  doubt,  whether  there  was  here  any  fuch  uncertainty ;  for 
the  five  feemed  to  him  to  be  accumulative. 

But 
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But   by  the  opinion  of  Holt  and  Turton  juflices  the  writ  was 

quailied,  and  a  Jiipcrfideas  granted.     And  Holt  ordered   the  clerk 

Writs  of  .a:-    to  enter  upon  the   habeas  corpus,    that  the   party  was  difcharged, 

comtnunUato    becaufe  the  writ  was  quaflied.     And  Holt  faid  in  this  cafe,  that  if 

'"'"^ti  for     the  writ  had  been,  in  caufa  JiibftraBionis  quorundam  jurimn  eccle- 

uncertainty.  fmjlicorum,  it  had  been  well.     The  fame  law  if  it  had  been,  et  alio- 

runi,  or   aliorumquc .     But  he  faid  alfo,    that  this   flatiite  was  not 

well  underftood  until  the   time   of  Charles  I.  in  Hughes^  cafe,  Cro. 

Car.  196.     He  faid  alfo,  that  the  form  of  the  proceedings  in  the 

fpiritual  court  ought  to  be  regarded ;  as  in  a  libel  for  words,  their 

form  is  to  fay,  that  he  fpoke  fuch  words,  aiit  alia  fimjlia,  and  yet 

a  prohibition  was  denied  to  be  granted  for  the  faid  caufe. 

Coufin's  cafe.  In  Trinity  term  following  Coufins  was  brought  up  on  a  habea% 
corpus,  and  the  return  was,  that  he  was  arrefted  rpon  an  excoriimu- 
nicato  capiendo.  And  there  was  a  fatal  exception  to  the  writ  for 
the  uncertainty  of  the  caufe  (it  being  pro  non  reparatione  fortis  fiiae 
7nimimentorum  coemeterii  de  B.  which  was  agreed  by  the  court  to 
be  uncertain  and  bad)  and  yet  they  would  not  difcharge  him  upon 
the  habeas  corpus,  but  compelled  him  to  procure  the  writ  to  be  re- 
turned. And  then  they  deferred  to  quafli  the  writ,  becaufe  the  de- 
fendant was  not  prefent  in  court,  as  he  ought  to  be.  Ex  relatione 
m'ri  Jacob. 


Harman  verf.  Owden. 

Affumpfit. 

€  C.  I  Sa!k.  "f""  HE  plaintiff  declares,  that  the  defendant  in  confideration  of 
ilo.  I       20/.  paid  to  him  by  the  plaintiff,  alTumed  to  deliver  to  the 

^■^^•'-'^^°'*- plaintiff"  at  or  before  the  eighth  oi  January  forty-five  quarters  of 
ifnc'crtalnty.  oatmeal,  et  fex  cribrn  avefiacca,  Anglice  oatmeal  fplitted  and  haiir 
s.  c.  Comyns  fieves,  and  a  fin,  out  of  a  fliip  into  a  barge  to  be  brought  there 
*^9'  by  the  plaintiff  for  the  faid  purpofe  ^   and  he  avers,  that  upon  the 

eighth  of  '"January  he  brouglit  there  his  barge,  and  the  defendant 
non  dcliheravit  upon  the  eighth  of  January,  &c.  Upon  fion  af- 
fumpfit  pleaded,  verdidl  for  the  plaintiff".  And  Mr.  Co'uiper  moved 
in  arreft  of  judgment,  i .  That  the  fieves  being  of  divers  forts,  the 
plaintiff  fliould  have  fliewn  how  many  of  each  fort  were  to  have 
{)een  delivered.  To  which  Mr.  Broderick  aniwered,  that  in  tref- 
pafs  or  trover  this  might  have  been  a  good  exception,  but  not  in 
ajfuwpfit,  where  we  ought  to  declare  as  the  agreement  was.  And 
Holt  chief  juftice  fliid,  that  if  the  agreement  was  fuch,  this  uncer- 
tainty could  not  vitiate  it ;  but  the  defendant  has  his  election,  how 
I  many 
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many  of  each  of  them  he  will   deliver.     Suppofe   the  agreement 
was,  to  deliver  fix  cows  and  calves ;  the  plaintiff  ought  to  have  fix 
of  each  of  them.     But  befides,  it  does  not  appear  here,  but  that 
they  might  be  the  fame.     2.  The  fecond  exception  was  to    the 
breach,  that  it  was  not  well  affigned,  the  promife  being  to  deliver 
at  or  before  the  eighth  ofjajiuary,  and  the  breach  is  affigned,  that 
he  did  not  deliver  upon   the  eighth  day   oi  January,    fo  that  he 
might  have  delivered  them  before,  which  would  have  been  a  good 
performance  of  the  agreement.     But  after  confideration  had  of  this  Breach, 
exception.    Holt  chief   jufi;ice  delivered  the  opinion  of  the  court, 
that  the  plaintiff  ought  to  have  judgment  after  verdidl.      But  (by 
him)  it  would  have  been  good  without  verdidt ;  for  when  the  pro- 
mife was,  to  deliver  the  things  out  of  a  (hip   into  a  barge,  to  be 
broufrht  by  the  plaintiff  on  or  before,  &c.    and  the   plaintiff  fays 
only,  that  he  did  not  deliver  upon  the  day,  and  not  that  he  did 
not  deliver  before,  yet  in  fuch  a  cafe  as  this  it  will  be  well  enough. 
For  though  the  defendant  has  his  eledion,  to  deliver  before,  &c. 
yet  there  ought  to  be  a  concurrence  of  the  plaintiff,  and  he  ought 
to   be   ready   to  accept  them;    for  the  defendant  cannot   make  a 
tender  before  the  Lift  day,  to  oblige  the  plaintiff  to  accept  them ; 
and  if  he  comes  before  the  laft  day  to  make  a  tender,  that  will  not 
excufe  him   from  making  a  tender  or  delivery  of  the  goods  upon 
the  laft  day,  according  to  3  Cro.  14,  73.  v/here  a  place  is  appoint- 
ed for  payment  of  money     For  if  the  plaintiff  be  not  ready  there 
with   his   barge,  the  tender  will  not  be  fufticient.     And  therefore 
fince  the  laft  day  is  the  time  appointed  by  the  law,  when  the  one 
is  obliged  to  deliver,  and  the  other  to  receive,  it  will  not  be  pre- 
fumed,  that  the  plaintiff  was  there  before  with  his  barge  ready  to 
receive  them.     But  however,  it  is  aided  by  the  verdldl;  for  if  there 
had  been  an  adlual  delivery,  the  jury  could  not  have  found  for  the 
plaintiff;  for  at  this  time  performance   is  given  in  evidence  upon 
non  ajjiimpfit ;  and  if  the  defendant  had  delivered  the  goods,  it   had 
been  non  ad'umpjit ;    and  therefore  no   delivery  being   proved,  they 
jjave  a  verdid  for  the  plaintift".     And  judgment  was  entred  for  the 
plaintiff.     Holt  cited  2  Saund.  350.     Peters  v.  Opie.      i   Sid.  15. 
I  Saund.  228.      1  yentr.  119.     Ex  relatione  }?fri  Jacob. 


Memorandum,  That  Sir  George  Treby  knight,  lord  chief  juflice 
of  the  Common  Pleas,  died  the  thirteenth  of  December  in  this 
'vacation  of  an  ajlhma  at  Kenfington  Gravel  pits. 
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Sir  John  Holt  Chief  Jufiice. 

Sir  John  Turton 

Sir  Littleton  Powys  removed 
out   of    the   Exchequer    the  ^f  n- 
tixienty-eigbth  of  January  in  ^  -^ 
this  term. 

Sir  Henry  Gould 

Memorandum,  That  Mr,  ferjcant  Bury  'was  made  a  baron  of  the 
Exchequer  the  twenty-eighth  0/"  January  in  the  room  of  Mr.  baron 
Powys  remo'ved  into  the  King's  Bench. 

Memorandum,  Mr.  ferjeant  Whitaker  was  fworn  one  of  the 
King's  ferjeants  the  eleventh  0/"  February  in  this  term. 

Memorandum,  That  Mr.  ferjeant  Levinz  died  the  twenty-ninth  of 
January  in  this  term  at  Serjeants  Inn  in  Fleetftreet. 


s.  c.  I  Saik.  Fiflier  verf.  Wigg. 

Lilly's  Entr. 

Tc.  .wms.  Intr.  7'rin.  11  Will.  3.     B.  R.     Rot.  156. 

14. 

S.  C.  Comyns  w-  jvg-  qe,5^|;^erit  the  matter  in  law  in  queftion  was  thus.     A  copy- 

3  Salk  206.  %     holder  leifed  of  cuflomary  lands  in  fee  at  the  will  of  the  lord, 

S.  C.  1 2  Mod.  4     ^c.  according  to  the  cuftom  of  the  manor,  furrendered  them, 

c''^'  A    r^  G'c.  to  the  ufe  of  his  wife  for  life,  and  after  her  deceafe  to  the 

ourrenuer  to 

B.  c.  and  D.  ufe  of  5.  C  D.  E.  and  F.  liis  children,  equally  to  be  divided  among 
equally  (o  be  them,  and  their  refpedive  heirs  and  afiigns  for  ever.     And  they 

airideuamong  ^                         . 

the,n.         "  were 
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were  admitted  accordingly.  And  the  queftion  was,  whether  JS.  C. 
JD.  E.  and  F.  were  by  virtue  of  this  furrender  jointenants  or  tenants 
in  common.  If  they  were  jointenants,  then  judgment  ought  to  be 
given  for  the  defendant;  but  if  they  were  tenants  in  common,  then 
it  ought  to  be  given  for  the  plaintiff. 

And  this  cafe  was  argued  feveral  times  at  the  bar  by  Mr.  Car- 
thew  and  Mr.  Peere  Williams  for  the  plaintiff,  and  by  Mr.  Northey 
and  Mr.  Broderick   for  the  defendant.      And  now  this  term  the 
judges,  'viz.  Holt   chief  juftice,    and  T^iirton    and   Gould  juftices, 
{Foicys  juftice  not  having  yet  taken  his  place)  delivered  their  opi- 
nions,   ^7a;.  'Turton   and  Gould  for    the    plaintiff,    and  Holt    chief 
juftice  for  the   defendant.     And  Gould  juftice  argued,    that   judg- 
ment ought  to  be  entred  for  the  plaintiff,  becaufe  the  children  (by 
him)  were  tenants  in  common.     And  he  faid,  that  the  queftion 
arofe  upon  thefe  words   [equally  to  be  divided  among  them,  and 
their  refpsdtive  heirs  and  afligns  for  ever.]     And  in   pronouncing 
his  opinion,  he  faid,  he  would  purfue  the  fame  rules  with  Richard- 
foJi  chief  juftice  in  Beck's  cafe.  Littlet.  Rep.  344,   5.  that  in  expo- 
fition  of  deeds  all  parts  of  them  ought  to  ftand,  and  to  have  eftedt, 
if  they  can ;    and  that  the  parties  intention  ought  to  be  purfued, 
unlefs  fuch  expofition  would  contradidt  the  known  rules  of  law. 
He  could  not  find  any  exprefs  authority,  where  this   point  hath 
been  fettled  ;   but  the  force  of  the  authorities   in  the  books  feem  to 
warrant  his  opinion.     The  prefent  queftion  does  not  depend  upon 
words  which   will  create  an  eftate,  but  which  ought  to  qualify  an 
eftate ;  and  in  fuch  cafes  the  intent  of  the  parties  ought  to  be  pur- 
fued.    There  are  no  particular  words  neceilary  to  create  a  tenancy 
in  common.     Littlet.  feet.   292,   298.     Co.  Li.    189.   a.     In   the 
cafes  of  frank  marriage,  and  exchange,  there  are  neceflary   words 
of  art  in  the  creation  of  them,  which  cannot  be  omitted  ;  but  in 
cafes  of  tenancies  in  common  no  fuch  precife  words  are  requifite  ; 
for  if  they  divide  the  eftate,  and  ftiew  that  a  feveral  property  was 
deligned  to  each  party,  it  is  fufficient.     For  the  making  of  a  te- 
nancy in  common  does   not  add  to  the  eftate,    but  qualifies  it  ;  as 
in  the  creation  of  an  eftate  in  fee-fimple,  it  is  necefiary  to  add  the 
word  heirs,  but  tenants  in  common  may  releafe  to   one  another 
without  it.     A  joint  eftate  in  the  premiffes  may  be  altered  in  the 
habendum.     As  Hob.  172.  lands  are  given  to  two,    habendum,  the 
one  moiety  to  one,  the  other  to  the  other,  they  are  tenants  in  com- 
mon ;  and  there  is  no  other  reafon  for  it,  but  becaufe  the  habendum 
ihews  the  intention  of  the  parties,  that  they  fhould  have  feveral 
interefts.     If  ^.  gives  lands  to  B.  and  his  heirs,  habendum  to  him 
and  his  heirs,  it  is  a  fee ;    but  if  he  goes  on  and  fays,  that  if  B. 
•  dies  without  ift'ue,  the  remainder  to  C.   &c.  it  is  tail,  becaufe  the 
latter  words  corred;  the  former.    Phud.  541.     Littlet.  345.    Then 

if 
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if  no  precife  form  of  words  is  ncceflary,  his  intent  is  apparent,  to 
be  an  eftate  in  common,  becaule  it  was  deiigned   as  a  provifion  for  - 
his  younger  children.      There  was  a  cafe  in  the  Common  Pleas 
S.  C.  3  Lev.  Pafcbae  the   li.'>cth  of  this  King   between  Blifet  v.  Cranwell,  where 
S^J-  a  devife  to  "T.  and  R.  and  their  heirs,    and    the  furvivor  of  them, 

equally  to  be  divided  between  them  after  the  death  of  the  wifc\ 
&c.  was  held  a  tenancy  in  common  ;  but  the  queftion  in  the  court 
was,  becaufe  this  feemed  repugnant  to  the  former  part  of  the  de- 
vife ;  but  it  was  lield  by  the  whole  court,  that  the  lafl:  words  di- 
ftributed  the  eftate.  [Note,  this  point  was  made  at  the  trial  be- 
fore Treby  chief  juftice,  and  was  referred  to  him,  and  he  prayed 
the  opinion  of  the  other  judges  of  the  Common  Pleas,  and  it  was 
argued  at  the  bar  there,  and  it  was  adjudged  Pafchae  6  IFill.  & 
Mar.  C.  B.  by  Trcby  chief  juftice,  Nevtll  and  Rokeby  juftices,  that 
it  was  a  tenancy  in  common,  but  PoicW/ juftice  held  it  to  be  a 
jointenancy.  Ex  relatione  m'ri  Place.]  As  the  law  is  now  held, 
thefe  words  will  make  a  tenancy  in  common  in  a  will.  Then  in 
this  cafe  the  intent  of  the  parties  appearing  to  be,  that  they  ftiould 
have  it  in  common,  that  ought  to  be  purfued  as  fiir  it  can.  But 
moreover  this  cafe  is  of  a  ufe,  which  refembles  that  of  a  will. 
The  cafe  of  Brsokes  v.  Brookes,  z  Roll.  Abr.  67.  is  a  ftrong  cafe, 
where  a  copyholder  furrendered  his  copyhold  to  the  lord,  without 
limiting  a  ufe,  and  afterwards  the  lord  concejjit  fcifnuim  of  the 
copyhold  to  tlie  tenant,  habendum  to  him  and  his  wife  and  the 
heirs  of  their  two  bodies;  and  there  though  the  wife  was  named 
only  in  the  habendum,  it  was  held,  that  fhe  would  take  an  eftate- 
tail;  in  a  common  cafe  it  would  have  been  ill,  becaufe  fhe  was 
not  named  in  the  premiftrs ;  but  the  intent  of  the  furrender  was 
taken  in  the  faid  cafe  to  have  been  to  the  faid  ufes,  and  therefore 
the  manner  of  the  grant  was  not  material,  it  being  only  an  expla- 
nation of  the  lurrender.  Now  this  cafe  is  ftronger,  becaufe  it  is 
the  exprefs  limitation  of  the  ufes  upon  the  furrender.  And  it  was 
alfo  held  in  the  laid  cafe,  that  the  furrender  of  a  copyhold  ftiall 
be  expounded  according  to  the  intent,  as  a  will.  The  cafes  of 
grants  in  futiiro  are  ill,  becaufe  they  are  repugnant  to  the  rules  of 
law  ;  but  that  cafe  of  a  ufe  was  held  good,  though  it  was  contrary 
to  the  known  rules  of  law.  He  faid,  he  could  not  ftiew  any 
cafe,  where  this  point  has  been  folemnly  adjudged,  but  there  are 
liitr.  Pafch.  parallel  cafes.  The  cafe  oi  Smith  v.  Joh?7fon,  Piifch.  32  Car.  2, 
32  Car  2.  was  the  cafe  in  point,  but  no  judgment  was  entred  upon  the  roll ; 
B^R.  Rot.  jj-jg  ^,^j-g  ^,,^g^  ^  feoffment  to  two  and  their  heirs,  equally  to  be 
Caies  in  B.  R.  divided  between  them,  to  the  ufe  of  them  and  their  heirs ;  upon 
>87-  the  breaking  of  the  cafe  Scroggs  chief  juftice  and  Dolben  juftice 

were  of  opinion,  that  it  was  a  tenancy  in  common,  but  Jones 
juftice  was  of  another  opinion,  upon  the  difference  objected  here 
between  a  deed  and  a  will.     So  Co,  Li,  1 90.  b.  if  a  verdid  iinds, 

that 
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that  a  man  hath  duas  partes  inanerii  in  tres  partes  divUendi,  thry 
are  by  the  intendment  of  the  vcrdi(5t  tenants  in  common.  Bj- 
fiJes,  that  if  thefe  words  will  not  make  a  tenancy  in  common  in 
this  cafe,  they  will  be  vain,  and  muft  be  totally  rejeftcd.  In  the 
cafe  of  JVkornoood  v.  Sbaw,  Teh.  23.  Cro.  Eliz.  729.  Moor 
667.  Oivai  127.  where  a  man  by  his  deed  acknowledged  to  have 
received  of  J.  S.  40/.  to  be  equally  divided  between  A.  and  B. 
and  to  their  ufe  ;  this  was  held  a  creation  of  a  feveral  debt  of  20  /. 
to  each  of  them,  being  in  the  cafe  of  a  perfonal  duty  ;  but  Teher- 
ton  fays,  that  it  is  not  like  the  cafes  of  intereft,  where  land  or  a 
leafe  is  given  to  two  equally  to  be  divided  between  thera,  for 
•there  they  are  tenants  in  common;  and  he  makes  no  difference  be- 
tween a  deed  and  a  will.  There  has  been  a  notion  of  a  diftinclion 
tbetv>^een  deeds  and  wills,  and  the  faid  diftinftion  is  taken  in  the 
.cafe  o^  Leiven'v.  Cox,  3  Cro.  695.  by  Coke  then  .attorney  general. 
He  faid,  he  did  not  know,  that  the  faid  point  had  ever  been  de- 
;bated.  So  in  the  .cafe  of  Furfe  v.  Weeks,  2  Roll.  Abr.  go.  and 
Stile  211.  the  fame  diftindtion  is  taken  by  \oxARolle,  but  it  is  only 
an  opinion  of  his  obiter-,  and  farther,  it  differs  from  this  cafe,  be- 
caufe  this  cafe  is  of  a  ufe,  that  of  a  grant  or  feoffment,  which  is  a 
conveyance  at  common  law,  but  uies  are  governed  by  the  intent 
of  the  parties,  and  ought  to  be  maintained,  if  they  can  pofTibly. 
Thefe  words  import  fomething  more  than  ordinary,  and  therefore 
the  intent  feeming  to  him  to  be  uncontrovertible,  he  was  of  opi- 
nion, that  the  plaintiff  ought  to  have  judgment. 

Turtcn  iuftice  argued  alfo  of  the  fame  fide  for  the  plaintiff,  and 
much  to  the  fame  purpofe.     But  he  added  thefe  reafons  alfo,  why 
the  intent  of  the  furrenderor  fliould  be  taken  to  be,    to  create  a 
tenancy  in  common ;  becaufe  if  any  of  the  five  fhould  die  without 
ifTue,  his  part  would  defcend  to  the  eldeflfonj    if  they  had  iffje 
this  would  be  a  provifion  for  their  families,  which  might  be  the 
fole  reafon  that   prevailed  with  the   furrenderor,    to  give  it  away 
from  his  eldefl  fon,  and  of  confequence  he   would  not  remove  it 
from  his  eldeft  fon  any  longer  than  the  laid  reafon  continued.     He 
cited  alfo  feveral  cafes  of  wills,  where  words  lefs  fignificant  had 
been  conflrued  to  make  a  tenancy  in  common.     Cro  Eliz.  695. 
Lewen  z\  Cox.     'Devife  to  his  two  fons  equally  and  their  heirs,  te- 
nancy in  common.      3   Co.   39.  l>.  RatcliJ'e'z  cafe.     The  words, 
equally  to  be  divided,  in  a  will,  tenancy  in  common.     The  fame 
law  of  the  words,  part  and  part  alike,  Cro,  Car.  j^.  Thcroughgood  uu  Rep.  +6. 
and  Jaques  v.  Collins.     Stile  434.  Torrct  v.  Frampton.     Devife  to 
A.  for  life,  remainder  to  B.  C.  and  D.  and  their  heirs  refpedlively 
for  ever,    B.  C.  and  D.    were  tenants   in  common.     And  from 
•thence  he  inferred,  that  thefe  words  being  llronger  would  make  a 
tenancy  in  common  in  a  deed.     He  cited  the  cafe  in  Littkt,  fcB. 
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298.  where  lands  are  given  to  two,  habendum  et  tenendum^  fcilicct 
the  one  moiety  to  the  one  and  his  heirs,  and  the  other  moiety  to 
the  other  and  his  heirs ;  they  are  tenants  in  common.  And  froPii 
thence  he  urged,  that  in  regard  no  particular  words  were  required 
by  law  to  create  a  tenancy  in  common ;  the  words  in  the  prelent 
cafe,  having  the  fame  (tn((i  and  import  with  thofe  in  the  cafe  in. 
JJttkton,  ought  to  make  a  tenancy  in  common.  He  faid  alfo, 
that  if  this  cafe  had  been  before  the  flatute  of  ufcs,  it  would  have 
been  taken  in  equity  according  to  tlie  intent  of  the  furrenderor,  to 
be  a  tenancy  in  common  ;  and  now  fmce  the  ftatute  has  executed 
the  ufe  into  pofTcfTion,  it  ought  to  have  the  fame  conflruftion  in 
a  court  of  law,  that  it  would  have  had  before  the  faid  ftatutc  in  a 
Surrenders  of  court  of  equity.  Then  he  cited  cafes,  to  prove,  that  furrenders 
copyholds      ousiht  to  be  couftrued  favourably,  and  had  been  oftentimes  taken 

ought  to  be  o  .         / » 

conftruedfa-  Contrary  to  the  rules  concernmg  conveyances  at  conimon  law  ;  i.nd 
voufably.  ti-j-^j-  tj-igy  ought  to  be  taken  fo,  in  regard  that  they  are  confider- 
able  as  wills,  becaufe  oftentimes  made  by  the  furrenderor  in  extre- 
mis^ when  he  is  imps  corjilii.  And  therefore  he  cited  Cro.  Jac. 
434.  2  Roll.  Abr.  by.  Brookes  v.  Brookes,  and  alfo  i  Saiaid.  151. 
IVade  V.  Bache,  where  a  copyholder  in  remainder  furrendered  his 
remainder  to  the  ufe  of  the  tenant  for  life,  and  after  his  death  to 
the  ufe  of  himfelf  and  his  wife,  ^c.  and  though  the  limitation 
for  the  life  of  the  tenant  for  life  was  void,  and  fo  by  confequence 
by  the  common  law  the  remainder  would  have  been  void  alfo  ;  yet 
it  was  held,  that  in  cafe  of  a  copyhold  it  fhould  be  taken  as  a 
mediate  fcttlement  upon  the  hufband  and  wife  after  the  death  of 
the  copyholder  for  life.  He  cited  2  Ventr.  367.  in  Chancerv, 
where  a  covenant  to  fland  feifed  to  the  ufe  of  A.  for  life,  antj 
afterwards  to  two,  equally  to  be  divided,  and  their  heirs  and  affigns 
for  ever,  was  adjudged  by  the  lord  keeper  North,  to  be  a  tenancy 
in  common.  And  for  thefe  reafons  he  was  of  opinion,  that  jud<T- 
ment  ought  to  be  given  for  the  plaintiff. 

Holt  chief  juftlce  e  contra  argued  for  the  defendant,  that  this 
was  a  jointenancy.  And  he  made  two  points,  i.  Whether  thcfe 
words  would  make  a  tenancy  in  common  in  any  deed.  2.  Whe- 
ther this  cafe  fhall  have  a  more  favourable  conftrudion,  becaufe  it 
is  in  cafe  of  a  copyhold,  or  becaufe  it  is  a  conveyance  by  vv'ay  of 
ufe.  And  he  gave  his  opinion  to  the  fecond  point  firlT: ;  that  as  to 
the  rai'fing  and  paffing  eftates,  copyholds  ought  to  be  governed  by 
Poph.  39.      the  rules  of  the  common  law.     4  Co.  29.  b.     And  as  to  Brooke's 

Cro'S''-6'"^^'  ^^^^-  ^^^'     ^  ^°^^'  ^^^'''  ^7'  '^"'^  ^^^^  faying  in  Popham,  that 

2  Balftr  2-^2.  the  cafe  of  a  copyhold  refcmbles  the  cafe  of  a  will ;  the  report  in 

Cfo.Eliz.  zq.Cro.  Jac.  434.  makes  no  mention  of  any  fuch  thing  ;  and  the  faid 

part  of  Popham's  Reports  being  reported  by  an    uncertain  author, 

ought  not  to  be  regarded.     But  however  he  held  as  to  the  faid 

cafe. 
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cafe,  that  if  a  copyholHer  furrenders  to  the  lord,  without  limiting 
any  ufe ;    the  copyhold  belongs  to  the  lord,  and  his  eftate  is  ex- 
tinc^uifted,  in  the  fame  manner  as  if  tenant  for  life  at  common 
law  releafes  to  him   in  reverfion ;  and  then   the   grant  will  be  a 
voluntary  grant  of  the  lord  ;   and  then  the  rcfolution  of  the  faid 
cafe  will  be  no  more,  than  that  it  is  a  cuftom  for  copyhold  eftates 
to  pafs  in  the  faid  manner ;   and  if  many  grants  have  been  made 
in  the  fiid  manner,  fuch  grants  will  be  good.     And  he  faid,  he 
knew  manors,  where  grants  have  been  made  to  R.  hr,bendtwi  to  A.  Surrender  to 
B.  C.  and  D.  the  firft  named  took  the  whole  for  his  life,  and  fo  -^-  bahndurx 
•every  one  in  remainder  in  their  order.     And  as  to  the  matter  oi^°^^  ^/ 
the  ufe,    upon  which  his  brother  Gould  infifted,  there  is  no  fuch 
thins,  but  it  is  only  a  direction  of  the  furrender  j    for  the  pcrfon, 
to  the  ufe  of  whom  the   furrender  is  made,  is  not  cejiity  que  ufe 
jn  the  mean  time,  but  when  the  furrcnderee  is  admitted,  he  is  in 
by  the  grant  of  the  lord.     And  for  thefe  reafons  he  was  of  opi- 
nion, that  this  cafe  ought  to  be  confidered  but  as  a  grant  at  com- 
mon law.     And  then  he  held,  that  the  iive  children   were  joint- 
tenants.      I.  Becaufe  if  thefe  words  have  any  fignification,  yet  it  is 
no  more,  than  what  would  have  been  implied  in  the  nature  of  the 
thinT,  if  they  had  been  omitted,  and  therefore  no  regard  fliall  be 
had  to  them.     For  if  an  eftate  be  made  to  five  perfons,  each  of 
them  has  an  equal  proportion,  and  the  words,  equally  to  be  di- 
vided, mean  only,  that  each  of  them  fh.ill  have  a  fifth  part,  which 
they  have  by  the  conveyance.     In  Co.  Lit.  i86.  a.  where  all  the 
authorities  are   enumerated  in  the  margin,  it  appears,   that  joint- 
tenants   have   but  their   part,    to  alien    or  forfeit;    and   therefore 
thou'^h  it  is  fliid,  that  jointenants  are  feifed  per  my  et  per  tout,  yet 
every  one  of  them  has  but  his  part  for  difpofal ;   if  they  join   in  a 
feoffment,  it  ought  to  be  pleaded  as  the  feoffment  of  both,  and  the 
feoffee  after  the  death  of  one  of  them,  cannot  plead,  that  he  is  in 
from  the  furvivor.     Then   if  each  of  them  has  his  part,    thefe 
words  fif^nify  nothing.     One  may  afk  then,  what  is  the  difference 
between  jointenants  and  tenants  in  common?    Littleton,  fe£l.  292. 
Ihews  it,  vi-z.  thefe  latter  come  In  by  feveral  titles,  but  the  former 
by  a  joint  title.     But  there  is  an  exception  to  this  in  the  cafe  of  a 
f^ift  made  to  a  corporation  and  a  natural  perlbn  jointly,  they  fhall 
be   tenants  in   common,  becaufe  they  have  feveral  rights,    which 
cannot  ftand  in  iointure.     But  whenfoever  they  may  hold  in  join- 
ture, they  fhall  be  jointenants.     However  there  is  no  difference  as 
to  the  taking  of  the  profits  ;  for  if  one  tenant  in  common  takes  all 
the  profits,  his  companion  has  no  remedy  againll  him.     At  common 
law  none  of  them  could  have  been  obliged  to  make  partition.     And 
"how  then  will  thefe  words,  equally  to  be  divided,  make  any  dif- 
ference, when  any  one  of  the  jointenants  might  difpofe  of  his  part, 
and  when  they  take  the  profits  alike  in  both  cafes?    So  that  it  is  the 

fame 
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1^  fame  thing,  whether  thefe  words  be  inferted  or  omitted.     As  to 

the  other  words,  and  to  their  heirs  refpeftively,  they  will  make 
no  difference  ;  for  an  eftate  to  two  and  their  heirs,  and  to  two  and 
their  heirs  refpedively,  makes  no  difference  ;  for  the  Hmitation 
muft  be  to  the  heirs  of  both  to  make  a  jointenancy,  and  then  the 
word  heirs  refpefts  both  parties,  which  is  the  whole  meaning  of 
their  heirs  refpedively,  and  fo  no  more,  than  wliat  is  in  everv 
jointenancy.  And  then  according  to  Davenport'^  cafe,  8  Co.  145.  a. 
if  words  are  inferted  in  a  grant,  which  fignify  nothing,  they  will 
make  no  difference  in  the  conftrudlion  of  it.  As  to  the  objedlion 
of  Littleton,  j'eB.  298.  if  lands  are  given  to  two,  habendum  et  te- 
ne?idum,  fcilicet,  the  one  moiety  to  one  and  his  heirs,  and  ths 
other  moiety  to  the  other  and  his  heirs,  they  are  tenants  in  com- 
mon, and  yet  it  is  but  one  conveyance ;  and  then  here  the  words, 
equally  to  be  divided  are  tantamount  to  thofe  of,  one  moiety,  &c. 
He  anfwered,  i.  That  he  held,  that  it  was  not  one  conveyance 
only,  but  feveral  conveyances,  though  but  in  one  deed ;  for  if  fuch 
eftate  be  made  by  deed  of  feoffment,  there  mufl:  be  tvv'o  liveries ; 
for  livery  of  the  one  moiety  to  the  one  tenant  in  common  will 
not  avail  the  other,  becaufe  they  have  feveral  freeholds.  And  then 
it  cannot  be  one  conveyance,  becaufe  feveral  liveries  mufl  be  made 
upon  it,  and  then  it  is  within  the  rule.  2.  The  words  are  not  of 
like  import,  for  thefe  words  make  no  diftribution  of  the  eftate,  as 
thofe  others  do,  by  confining  each  of  them  to  a  moiety  ;  but  the 
words,  equally  to  be  divided,  import  no  fuch  thing.  As  to  the  cafe 
of  a  moiety  to  the  one  and  his  heirs,  &c.  that  is  a  tenancy  in  com- 
mon, becaufe  it  is  an  undivided  moiety,  and  fo  proper.  But  if  a 
Feoffment  of  feoffment  was  made  of  twenty  acres,  habendum  ten  acres  to  A.  and 
twenty  acres,  ^^^  ^cTts  to  B.  they  are  feveral  tenants,  and  not  tenants  in  common, 
acres  to  J.  There  they  are  two  conveyances,  but  here  the  words  conuft  us  well 
and  ten  acres  vvith  jointenancy  as  with  tenancy  in  common,  and  therefore  to  con- 
***   *  flrue  them  to  make  a  tenancy  in  common,  is  to  reftrain  them  with- 

in a  narrower  compafs,  than  they  import  of  themfelves.  2.  Thef? 
words  cannot  make  a  tenancy  in  common,  becaufe  a  tenant  in 
common  has  an  eftate  undivided,  but  the  words  here  fay,  that  the 
eftate  ought  to  be  equally  divided,  which  cannot  make  a  man  te- 
nant pro  indivifo,  but  differ  from  it,  as  much  as  divifible  differs 
from  indivifible.  And  when  according  to  Littleton,  fetJ.  :-  92.  the 
nature  of  tenants  in  common  is,  that  none  of  them  knoweth 
therof  his  feveralty,  but  they  ought  by  the  law  to  occupy  fuch 
lands  in  common,  and  pro  indivifo ;  thefe  words  can  never  create 
fuch  an  eftate  j  but  if  they  fignify  any  thing,  it  muft  he,  that  the 
grantees  fliall  not  take,  until  the  eftate  be  firft  divided.  In  Co. 
intr.tit.  partition  413.  the  writs  of  partition  upon  the  ftatute  of 
Henry  8.  make  no  mention,  whether  the  parties  be  feifed  jointly 
cr  in  common,  but  fay  only,  that  they  hold  fuch  lands,  ^c.  in" 

fimul 
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fimul  ct  pro  indhifo.     And  when  as  well  jointenants  as  tenants  in 
common  hold  fo,  the  words,  equally  to  be  divided,  cannot  confine 
it  more  to  one  eftatc  than  to   the  other.      As  to  the  cafe  in  Co. 
Lit.  190.  /;.  that  if  a  verdidl  finds,  that   a  man  hath  duas  partes 
■  nius  mancrit  in  tres  partes  dividendi,  that  by  the   intendment  of 
the  verdid,  this  is  a  tenancy  in  common  ;    he  obferved,  that  the 
fiid  cafe  is  not  pofitive,  but  Coke  fays,  it  feems  to  be  fo ;  and  the 
opinion  is  not  warranted  by   21  Ediv.  a.  22.  cited  in  the  margin, 
nor  was  it  in  the  cafe;    for  there  in  a  writ  of  entry  upon  the  fta- 
tute  of  Richard  2.  &c.  the  defendant  pleaded,   ?wn  i/itravit  contra 
.formam  /Ictuti,  upon  which  iiTue  was  joined;  and  the  jury  found, 
that  the  defendant  entred   into  two  parts  of  the  manor  in  three 
parts  divided;    and  it  was  moved  in  arreft  of  judgment,  that   by 
the  intendment  of  the  verdift  the  plaintiff"  and  dc-fcndant  ought  to 
be  intended  tenants  in  common,  and  tiien  tlic  aftion  would  not 
lie ;  but  the  court  contra,  and  the  phintilff  had  his  judgment.  •  But 
fuppofe  it   Hiould  be  taken  to  be   fo  upon  the  verdidl  of  a  jury, 
when  it  ftands ///d'/^mvz/f;-;  that  will  differ  much  from  this  cafe. 
But  all  that  Coke  intended  by  the  faid  cafe  was,  that  two  parts  of 
a  manor  in  three  parts  divided  cannot  be  intended  tenancy  in  com- 
mon,   becaufe  they  were   adually  divided,    and  held  in  feveralty 
(like  as  it  would  be,  if  the  lord  of  a  manor  fliould  leafe  the  third 
part  of  his  manor,   and  then  yl.  entred  upon  the  other  two  parts, 
and  the  lord  brought   the  adlion,  and  declared  of  an  entry  upon 
the  intire  manor,  yet  the  jury  could  not  find  an  entry,  but  of  the 
two  parts.)     But  in  tres  partes  dividetidi  might  intend  a  tenancy 
in  common,  becaufe  diridendi  argues  a  common  poffeflion,    in  re- 
gard that    it  is  not  yet  divided,  but  remains  to    be  divided,    and 
therefore  at  this  time  inuft  be  a  common  poffcffion.     But  notwith- 
ftanding  that  the  poilcirion  is  in  common,  it  may  be  as  well  copar- 
cenary, or  jointenancy,    as  tenancy  in  common.     And   then  how 
can  it  be  a  tenancy  in  common,  fincc  if  the  imoort  of  the  words 
were  executed,  the  eftate  ought  to  be  divided,  and  then  it  cannot 
be  tenancy  in  common  ?    Then   he  confidcred   the  agreement  be- 
tween jointenancy  and  tenancy  in  common.     The  poflcii^on  of  one 
tenant  in  coirmon  is   the  polIefiTon  of  the  otiier.     Hob.   128.  Small 
V.  Dale.     Moor  868.     But   it  may   be  ohjcdcd,    that  they  have 
fevcral  freeholds.     Co.  Lit.   200.   hut  the  eltatc  is  not  divided,  but 
they  are  feveral  freeholds  in  undivided  parts,  and  fo  thefe  words, 
equally  to  be  divided,    cannot  be  of  efFed,   being  contrary  to  the 
very  nature  and  cffencc  of  a  tenancy   in  common.     As  to  the  ob- 
jcdion,  that  thefe  words  in  a  will  would  have  made  a  tenancy  in 
common.     3  Co.  39.  /;.  he  agreed  it;  but  he  faid,  that  was  no  rule 
to  conftruc  them  accordingly  in  a  deed.     For    i.  There  is  a  great 
difference  between  v/ilis  and  conveyances  made  in  a  man's  life- 
time ;  the  fime  words  in  the  one  will  have  a  different  conilrucfliou 
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from  what  they  will  have  in  the  other ;  as  a  limitation,  to  a  man 
and  his  affigns  for  ever  is  but  an  eftate  for  life  in  a  deed,  but  in  a 
will  it  is  an  eftate  in  fee.  In  27  Hen.  8.  27.  a.  by  Fitzherberf 
and  Shelley y  if  lands  are  devifed  to  a  man  and  his  heirs  males,  it  is 
tail ;  in  a  deed  it  will  be  otherwife.  And  the  reafon  of  the  diffe- 
rence is,  that  where  lands  are  devifable,  the  law  confiders  the  cir- 
cumftances  under  which  the  devifor  is,  that  he  is  imps  conjUii,  &c. 
and  tlierefore  will  purfue  his  apparent  intent ;  and  this  was  at  com- 
mon law,  where  lands  were  devifable  by  cuftom.  27  Hen.  8.  27.  a. 
1 1  Hen.  6.  12,  13. 

2.  He  confidered  the  precife  reafon  of  this  judgment  in  the  cafe 
of  a  will,  for  the  reafon  of  the  judgment  is  the  ftrength  of  the  au- 
thority. Ratclife's  cafe  does  not  fay,  that  thcfe  words  equally  to 
be  divided  make  a  tenancy  in  common  by  force  of  the  words,  but 
becaufe  they  manifeft  the  intent  of  the  devifor,  that  the  eftate  fliall 
be  divided,  and  confequently  that  there  Hiall  be  no  furvivor.  Now 
eftates  in  a  will  may  be  governed  by  an  implication  upon  the  intent 
of  the  devifor.  13  Hen.  7.  17.  and  Hoi.  34.  Counden  v.  Gierke, 
where  A.  by  his  will  made  J.  S.  his  heir;  though  in  ftridlnefs  that 
could  not  be  done,  yet  it  paffed  a  fee  by  the  intent.  But  in  O-o. 
Car.  366.  I  Jones  342.  Seagood  v.  Hone,  where  a  copyholder  fur- 
rendered  to  the  ufe  of  A.  and  B.  and  the  furvivor  of  them,  and 
for  want  of  iffue  of  the  body  of  B.  remainder  to  jf.  S.  and  his 
heirs ;  it  was  held,  that  B.  had  only  an  eftate  for  life ;  for  an  eftate 
for  life  being  limited  to  him  by  exprefs  limitation,  he  fhall  have  no 
higher  eftate  by  implication  ;  and  though  perhaps  it  might  have 
been  enlarged  by  implication  in  a  devife,  yet  it  fhall  not  be  fo  in 
a  furrender  or  conveyance ;  which  fliews  the  difference  between  a 
furrender  of  a  copyhold  and  a  will,  and  that  the  furrender  is  like 
any  other  conveyance  at  common  law.  He  ftated  the  cafe  of  Fiirfe 
v.  Weeks,  z  Roll.  Abr.  90.  Stile  211.  at  large;  and  he  faid,  that 
the  reafon  of  the  faid  refolution  was  with  him.  He  cited  the  cafe 
to  be,  that  a  man  devifed  his  lands  to  his  two  daughters,  equally 
to  be  divided  between  them,  to  have  and  to  hold  to  them,  and  the 
fijrvivor  of  them,  and  to  the  heirs  of  the  body  of  the  furvivor  of 
them  J  and  the  queftion  was,  whether  they  were  jointenants  or 
tenants  in  common  ?  for  (fays  the  book)  though  if  a  devife  be 
made  to  two,  equally  to  be  divided  between  them,  they  ftiall  be 
tenants  in  common,  becaufe  in  a  will  the  intent  of  the  devifor  fliall 
be  interpreted  to  be  fo ;  yet  it  is  not  fo  in  cafe  of  a  grant  or  feoff- 
ment :  but  in  a  will  it  is  a  tenancy  in  common  by  conftrudion, 
and  not  by  exprefs  words,  but  only  by  colledion  of  the  intent  of 
the  devifor :  but  if  the  other  words  of  the  will  fnew  his  intent  to 
be  ftronger,  that  he  intended  a  jointenancy,  it  fliall  be  interpreted 
accordingly:  and  it  was  ruled  accordingly,  by  reafon  of  the  exprefs 
2  limi- 
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limitation  made  to  the  furvivor.  Now  he  faid  this  cafe  was  a  full 
authority  for  him,  for  if  it  had  been  a  tenancy  in  common  in  ex- 
prefs  words,  the  habendum  to  them  and  the  furvivor  of  them,  ^c. 
had  been  repugnant  and  void ;  as  if  a  man  grants  lands  to  two,  -viz. 
the  one  moiety  to  one  and  his  heirs,  ^c.  babaidinn  to  them  and 
the  furvivor  of  them ;  this  laft  limitation  would  be  void,  being  di- 
redly  repugnant  to  the  former.  Then  he  faid,  he  mud:  obferve, 
that  it  was  not  agreed  very  foon,  that  thefe  words  would  make  a 
tenancy  in  common  in  a  will.  In  Dyer  25.  //.  158.  it  is  a  que-Calif.  45. 
ftion.  6  Edw.  6.  M'to  Bendl.  36.  by  Montague  chief  juftlce,  it  is 
a  jointenancy.  The  fame  refolution  3  Cro.  330.  Dickens  v.  Mar- 
P^all.  Now  the  reafon  of  thefe  refolutions  may  be,  only  becaufe 
it  was  fo  in  a  deed 3  for  if  it  had  been  a  tenancy  in  common  in  a 
deed,  it  could  not  have  been  queftioned  in  a  will,  the  argument 
being  a  fortiori  from  a  deed  to  a  will.  As  to  the  objection,  Cro. 
Eliz.  69 ;.  Lewen  v.  Cox,  that  it  is  only  the  opinion  of  the  council ; 
he  anfwered,  that  where  council  takes  a  matter  ex  coiicejio,  and 
founds  his  argument  upon  it,  as  Coke  there  does,  it  is  fome  argu- 
ment that  it  is  law,  if  the  council  be  a  man  of  reputation ;  for  if 
that  were  not  law,  upon  which  he  lays  his  foundation,  he  would 
be  anfwered  one  queftion  by  another.  3.  There  is  no  reafon  to 
make  any  ftrained  conflru'dion  in  this  cafe,  becaufe  jointenancy  is 
favoured  in  the  law ;  and  the  reafon  of  it  is,  that  as  the  law  does 
not  love  fradions  of  eftatcs,  no  more  does  it  love  them  in  tenures. 
Now  jointenants  are  but  as  one  tenant;  but  in  cafe  of  tenancy  in 
common  all  the  intire  fervices  are  multiplied,  6  Co.  r,  2.  Bru~ 
erton'%  cafe  ;  for  which  reafon  jointenancy  is  favoured.  The  fame 
mifchief  will  happen,  by  conflruing  this  here  to  be  a  tenancy  in 
common,  viz.  to  make  hve  copyhold  eftates,  where  otherwife 
there  would  be  but  one,  and  the  lord  will  have  five  fines.  And 
the  one  tenant  in  common  cannot  have  contribution  of  fuit  againft 
his  companion,  otherwife  whilfl:  they  are  iointenants;  and  that  is 
(by  him)  the  reafon  why  jointenancy  is  favoured  in  law.  In  the 
cafe  of  Smith  v.  Johnfon,  cited  by  his  brother  Gould,  the  judges 
held  as  he  faid  ;  and  there  was  a  rule  for  judgment  nifi,  &c.  but 
there  was  no  body  fatisfied  with  the  opinion,  and  upon  motion  the 
fule  was  fet  afide,  and  it  was  made  an  ulterius  concilium;  and  then, 
as  he  was  informed  by  Mr.  Lilly,  who  was  attorney  in  the  caufc, 
it  ended  by  the  death  of  the  parties.  For  which  reafons  he  was  of 
opinion,  that  judgment  ought  to  be  for  the  defendant.  But  by 
the  opinion  of  the  other  two  judges,  judgment  was  entred  for  the 
plaintiff.     Ex  relatione  vi'ri  Jacob. 

Note;  Mr.  Nortbey  in  hi-s  argument  of  this  cafe  cited  14  Car.  2. 
C.  B.  rot.  43.  Hainmcrtcn  -v.  Clayton,  to  have  been  adjuilgcd  te- 
nancy in  common  upon  tlie  f:me  words. 

Daily 
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Baily  verf.  Grant. 

s.  C.  1  Saik.  T"  T  P  O  N  the  motion  of  Mr.  Raymoiid  towards  the  end  of  laft 
S^C  1 2  Mod.  ^^^  Michaehuas  term  a  rule  was  made  to  hear  council  of  botii 
440.  iides  the  firft  day  of  this  term,  why  a  prohibition  fliould  not  be 

A  mate  of  a  granted  to  the  court  of  admiralty,  to  ftay  a  fuit  there  by  the  mate 
inThe"adnii-  of  a  fhip  for  his  wages.  And  he  urged,  that  the  admitting  the 
ralty  for  mariners  to  fue  there  was  rather  an  indulgence,  than  any  proper 
jurifdidion  that  they  had  to  hold  plea  there  of  wages  ariiing  upon 
a  contract  made  upon  the  land  ;  and  that  it  was  a  long  while  be- 
fore it  was  permitted,  but  that  now  it  ought  not  to  be  extended 
any  farther :  That  in  the  cafe  of  a  mafler  of  a  flnp  a  prohibition  was 
granted  lad  Trinity  term,  between  Clay  and  Suclgrage  [ante  576,] 
That  this  feemed  to  be  a  middle  cafe,  but  rather  inclining  to  that 
of  the  mafler ;  becaufe  in  cafe  of  the  death  of  the  mailer  he  fuc- 
ceeded  in  the  government  of  the  fiiip,  and  was  always  overleer  of 
all  the  other  mariners.  That  the  fame  motion  was  made  MuLk 
ID  Will.  3.  B.  R.  between  Hooke  and  Moretcn  [ante  3 97. J  and 
that  the  rule  was  made  as  here,  to  hear  council,  &c.  and  upon  its 
being  many  times  moved  no  prohibition  was  made,  and  they  pro- 
ceeded no  fartlier  in  the  admiralty ;  for  which,  eft:.  But  e  contra 
ferjeant  HtiH  argued,  that  no  prohibition  ouglit  to  be  granted. 
And  of  that  opinion  was  the  whole  court,  becaufe  the  mate  is  not 
dilVinguiiliable  from  other  mariners,  only  in  title;  he  contrads  wi.h 
the  mafter,  and  is  as  his  fervant,  and  therefore  docs  not  differ  from 
the  mariners.  But  the  mafter  contrads  with  the  owners  upon  their 
credit ;  whereas  the  mate  contrads  only  with  the  mafler,  and  net 
upon  the- credit  of  the  owners,  but  upon  the  credit  of  the  lliip. 
And  therefore  the  rule  was  difchargjed.  The  fame  rule  was  made 
tliis  term  upon  a  motion  in  the  Common  Pleas.  See  2  Ventr.  181. 
Mcv-p^  V.  AHefon. 


Freeman    -z-erf.    John  Elcwctt,    Sir  Richard  Blackvvcll 

&  aF. 

^00  '  ^^  '  f  "^  ""  adion  of  trefpafs  for  his  goods  taken,  &c.  the  defendant 
s  c  1 2  Mod.  I  pleaded,  that  a  plaint  in  replevin  was  entered  by  J.  S.  &c.  m 
39^^  ,         tlie  court  of  the  flieriff  of  London:  upon  which  a  precept  ilTued, 

12  Mod    ;2C.   J.      r.     1  T         ]    r       J  i      •  r     ■  v 

s.  c.  -  Sa!k.  dn-eaed  to  the  oercndant,  bemg  a  lerieant  at  mace,  commanding 
220  him  to  replevy  the  goods ;  by  virtue  of  which  writ  the  defendant 

In  jailiScation  replevied  them,  and  delivered  them   to   7.  S.  &c.     The  plaintiff 

under  a  repie         ^  o*  .  ^ 

vin  in  Lo^aav,  demurred.  And  Sir  Bartholomew  Shower  for  the  plaintiff  took  ex- 
and  a  precept  ceptlon  to  this  plca,  that  the  defendant  did  not  (hew  that  this  pre- 

dant  a.'^  fer-  3  Cept 

j.-ant  a:  niace,  the  defendant  ouglit  to  fliew  tliat  the  precept  was  returned. 
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<;ept  was  returned  by  him,  which  he  ought  to  have  done.   20  Hen.  7. 
1^.     21  Hc7i.  7.   22.     And  the  difference  is,  between  the  officer 
himfelf  to  whom  the  writ  is  diredted,  &c.  and  a  baihff  who  jufli- 
fies  under  fuch  officer,  for  he  has  no  need  to  fhew  that  the  writ  where  the  re- 
was  returned,  becaufe  he  has  it  not  in  his  power.     But  in  efcape'""°''*  |^"J_ 
ao-ainfl:  the  flieriff  or  other  officer  to  whom  the  writ  or  precept  was^^     epeac- 
diredled,  there  is  no  need  to  (hew  that  the  writ  was  returned,  be- 
caufe the  defendant  fliall  not  take  advantage  of  his  own  wrong. 
And  it  appears,  that  the  ferjeant  at  mace  is  the  officer,  becaufe  an 
adtion  for  efcape  Hes  againft  him  for  the  efcape  of  a  man  taken  by 
city  procefs,  and  not  againft  the  flieriff;  though  for  the  efcape  of 
a  man  taken  upon  a  latitat  it  Hes  againft  the  fheriff,  and  not  againft 
the  ferjeant.     i  Roll.  Abr.  806.    E  contra  it  was  argued  by  Mr.  Dee 
and  Mr.  Broderick  at  feveral  days  for  the  defendant,  that  the  plea 
was  good,  becaufe  the  poffeffion  being  changed  by  delivery  of  the 
floods  to  the  plaintiff  in  replevin,  the  deiign  of  the  writ  (which 
was  only  to  give  back  to  the  plaintiff  his  poffeffion)   was  fatisfied, 
and  therefore  that  the  writ  has  no  need  to  be  returned.     For  the 
law  fuppofes  the  plaintiff  in  replevin  to  be  owner  of  the  goods,  and 
the  defendant  to  be  a  bare  poffeffor  ;  and  therefore  a  claim  of  pro- 
perty by  the  defendant  fufpends  the  execution  of  the  writ.     And 
therefore  when  the  writ  is  executed,  and  the  poffeffion  reftored  to 
the  owner,  the  matter  is  determined ;  but  the  proceedings  upon  the 
plaint  are  entred  in  the  flieriff's  court,  and  the  defendant  may  ap- 
pear to  it.     And  therefore  this  cafe  differs  from  the  cafe  of  a  capias 
or  fieri  facias,  &c.    which  are,  ita  quod  habeas  corpus  or  denarios 
apud  Wejlminjler,  &c.    But  upon  the  firft  replevin  no  return  ought 
to  be  made;  but  if  it  is  executed,  the  matter  is  determined.     In 
the  pluries  there  is,   vel  caufum  nobis  fignifccs,   and  therefore  the 
pluries  is  returned  in  the  Common  Pleas  or  King's  Bench.     This 
appears  alfo  by  a  recaption  pendente  placito,  the  words  being  ut  di~ 
citur,  and  not  ficut  nobis  conjlat  de  recordo,  as  it  fliould   be,  if  the 
writ  was  returned ;  which  dcmonftrates,  that  a  replevin  is  looked 
upon  as  a  writ  not  returnable.     And  there  is  no  precedent,  where 
a  replevin  is  pleaded,  that  a  return  was  ever  fhewn.     It  was  urged 
alfo,  that  trefpafs  would  not  lie' for  the  taking  of  goods  by  the  de- 
livery of  the  (lieriff  or  his  bailiff,  by  virtue  of  a  replevin  ;  but  the 
defendant  ought  to  purfue  in  the  replevin.     Bro.  trefpafs  48,  76, 
104,   I  :;4.     Fitz.  trefpafs  1 98.     After  thefe  feveral  arguments  now 
this  term  Holt  chief  juftice  delivered  the  opinion  of  the  court,  that 
the  plea  was  ill  for  want  of  Ihewing  the  precept  was  returned;  for 
the   precept  is  returnable,  and  the  defendant  was  commanded  to 
make  return  of  it.     If  a  capias  in  mefne  procefs  is  diredted  to  the 
fheriff,  and  an  action  of  falfe  imprifonment  is  brought  againft  the 
fherift'  for  executing  it,  the  flieriff  cannot  juftify  under  it,  without 
fliewing  that  he  returned  it.     And  the  difterence  is  as  to  this  matter 

7  Y  between 
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between  the  principal  officer  to  whom  the  writ  is  directed,  and  a 
fubordinate  officer ;  the  former  fhall  not  juftify  under  the  procefs, 
unlefs  he  has  obeyed  the  court  in  returning  it ;  contra  of  another, 
who  has  not  the  power  to  procure  a  return   to  be  made.     And 
there  is  more  reafon  for  it  in  the  cafe  of  a  replevin,  than  in  the 
other  cafes ;   for  if  the  officer  replevies  the  goods,   the  defendant 
cannot  do  any  thing,  unlefs  he  return  the  writ ;  for  though  he  has 
a  day  upon  the  roll,  and  he  may  come  in  and  demand  the  plaintiff  j 
JnteGi-.      yet  if  the  writ  is  not  returned,  the  court  cannot  know  what  judg- 
ment to  give ;  for  if  it  appears  upon  the  return  of  the  replevin  that 
the  woods  were  delivered,  then  the  particular  goods  will  appear ; 
and  then  if  the  plaintiff  be  nonfuit,  the  defendant  will  have  a  re- 
turno  habendo;  but  if  they  were  not  delivered,  but  an  elongata  re- 
turned, then  a  capias  in  withernam  ought  to  ifTue.     As  to  the  ob- 
ieclion  made  by  Mr.  Broderick,  that  there  are  many  cafes  cited  by 
him,  where  juilifications  have  been  made  under  writs  of  replevin, 
without  {hewing  that  they  were  returned,  he  anfwered,  that  there 
will   be  a  diverfity ;  for  if  they  were  the  firfl  or  fecond  writs,  it 
would  be  good,  without  {hewing  a  return  ;  becaufe  the  firft  re- 
plevin, and  perhaps  the  fecond,  is  not  returnable,  and  yet  the  {lieriff 
oii<^ht  to  execute  them,  becaufe  they  are  in   nature  of  a  juficies^ 
upon  which  he  may  hold  plea  in  his  county  court,  and  day  is  given 
upon  them  in  the  county  court ;  but  they  are  not  returnable  here, 
and  fo  they  cannot  be  returned,  nor  a  return  pleaded  ;  but  in  a 
phiries  replevin  the  flieriff  cannot  ju{tify,  without  {liewing  the  re- 
turn of  it,  becaufe  the  phu'ies  replevin  is  always  made  returnable. 
And  (by  him)  if  debt  ox  J'cire  facias  be  brought  upon  a  judgment 
a^ainft  the  defendant,  he  may  plead,  levied  by  the  {heriff  by  virtue 
of  a  writ,    and  he  has  no  need   to  fhew  the  return  of  it.     And 
Gould  ju{lice  faid,  that  the  mofl  part  of  the  cafes  cited  by  Mr.  Bro- 
derick were  where  the  defendant  was  bailiff.     And  judgment  was 
given  for  the  plaintiff. 


s.  C.  J  Silk. 


Gidlcy  verf.  Williams. 


sx.  izMod.  '■yHE    plaintiff  as   admin i{lratri\'   of  Richard  Gidlcy  brought 


443-  J^      debt  upon  bond,  and  declared  as  admini{tratrix  of  her  huf- 

L' ghf  b™  n  band  ;  but  in  the  body  of  the  declaration  {he  did  not  alledge  that 
adininiilratrix  adminiftration  was  committed  to  her,  but  at  the  end  of  the  decla- 
there  is  an     ^^^.^^  profcrt  Utcras  admiuijlratorias  praediSli  Richardi  mariti  fui 

oniinion  or  cne  t     j  -  n    1'   r-i  ijj  j 

allegation  that  j&rr  quas  fatts  hquet,  (^c.  Upon  tion  ejt  jattum  pleaded,  and  ver- 
adminiibation  jj^^  f^j.  jj^g  plaintiff,  Mr,  ferjeant  Carthew  moved  in  aried  of  judg- 
heTMh"Hs"'ment,  i.  That  it  did  not  appear  that  the  obligee  died  inte{late. 
not  aided  by  2.  That  it  is  uot  fliewn  that  adminirtration  was  granted  to  her. 
verdict,  but         There  is  no  profcrt  of  the  letters  of  adminiilration ;  for  it  is  a 

by  pleading      i'  -f    -J  ^ro/f/'^ 


over. 
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profert  of  letters  of  adminiftration  of  her  hufband,  as  if  her  husband 
had  granted  them,  and  not  of  the  goods  of  her  liusband,  as  it  ought 
to  be.  And  as  to  the  firft,  it  was  argued  by  him  lafl:  Michaelmas 
term,  and  by  Sir  Bartholomew  Shower  this  term ;  that  there  is  a 
difference,  where  an  adlion  is  brought  by  an  adminiflrator,  and 
where  againft  an  adminiftrator ;  for  in  the  latter  cafe  the  prece- 
dents are,  qui  obiit  intejlatiis  ut  didtiir,  but  in  the  former  cafe  po- 
fitively  :  But  all  the  precedents  are,  that  it  ought  to  be  fo.  As  to 
the  fecond,  that  if  the  plaintiff  was  not  adminiftratrix,  a  recovery 
by  her  in  this  adlion  will  not  be  a  bar  in  another  aftion  brought  by 
the  rightful  admlnlftrator ;  and  therefore  fhe  ought  to  fliew  her- 
felf  to  be  adminiftratrix,  to  intitle  her  to  her  adion.  And  that 
fuch  defedl  will  not  be  aided  by  the  verdift,  becaufe  a  verdidl  can- 
not fupply  that  which  did  not  come  in  iffue  upon  the  trial,  and 
adminiftratrix  or  not,  could  not  be  queftioned  upon  the  trial  upon 
the  iffue  of  uon  eft  fa 5} urn.  ■  2  Ventr.  84.  i  Sid.  228.  So  an  exe- 
cutor or  adminiiftrator  brings  an  adtion  in  right  of  the  teftator,  as 
debt  for  rent  due  in  the  life  of  the  teftator,  and  the  defendant 
pleads,  tion  detinef,  the  plaintiff  is  not  bound  to  prove  his  admini- 
ftration;  but  for  rent  due  in  his  own  time,  and  non  dctiiict  pleaded,  Siile  282. 
there  the  verdid  would  have  aided  this  fault  in  the  declaration,  be- 
caufe the  jury  could  not  have  found  for  him,  unlefs  he  had  been 
proved  to  be  adminiftrator. 

And  it  was  held  by  the  whole  court,  that  for  the  want  of  (liew- 
ing,  that  the  adminiftration  was  granted,  it  would  have  been  ill 
upon  demurrer,  i  Sid.  228.  They  ought  to  fliew  by  whom  the 
adminiftration  was  granted,  to  the  end  that  it  may  appear  to  the 
court ;  for  it  may  be  committed  by  a  peculiar,  and  then  the  plain- 
tiff ought  to  fay,  ciii  commijio  adminiftrationis  de  jure  pertinuit,  or^.SeeVere's 
loci  alius  crdinarium;  fo  if  the  adminiftration  was  committed  by*^^*^-  5  ^«P- 
the  archbifhop,  they  ought  to  fay,  that  the  inteftate  had  bona  nota- 
bilia  in  divers  diocefes.  Indeed  if  it  was  committed  by  the  ordinary, 
he  having  the  power  of  committing  of  adminiftration  of  common 
right,  one  has  no  need  to  fay  dc  jure  pertinuit,  ifc. 

2.  It  was  held,  that  this  was  not  aided  by  the  verdidl,  becaufe 
it  was  not  to  be  proved  upon  the  iffue  of  mn  ejl  ja£lum. 

Then  a  queftion  was  made,  whether  the  defendant  had  not  ad- 
mitted the  plaintiff  to  be  adminiflratrix  by  pleading  in  chief.  And 
for  this  Mr.  Broderick  for  the  plaintiff"  cited  i  Roll.  Abr.  jgi. 
Bro.  monjlravs  dcs  faits,  82.  variance,  59.  36  Hen.  6.  32.  Cro. 
Car.  209,  240.  3  Leon.  178.  Tih.  129.  Hob.  232.  Moor  885. 
2  Sid.  60.  Owen  verf.  Holdcn.  1  Ventr.  212,  And  Holt  chief 
juftice  this  term  delivered  the  opinion  of  the  court  to  be,  that  the 

declaration 
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declaration  is  made  good  by  the  plea  in  bar  of  the  defendant,  at 
common  law.  For  in  a  declaration  matters  have  no  need  to  be 
fliewn  fo  fpecially  and  certainly  as  in  a  plea  in  bar.  In  Hob.  38. 
Cope  V.  Le'wen,  the  want  of  profert  of  the  letters  of  adminiftration 
is  held  matter  of  fubftance,  and  there  are  many  like  cafes.  But  in 
1657  in  the  Common  Pleas  between  the  lord  Mohun  and  Arthur 
(which  cafe  he  faid  he  had  a  report  of  in  a  tranfcript  of  fome 
reports  which  were  in  the  cuftody  of  the  lord  chief  juftice  Bridg- 
mati)  in  ajjumpfit  brought  by  an  executor,  he  declared  generally  as 
executor,  but  did  not  produce  the  probate ;  and  upon  7ion  ajfumpfit 
pleaded,  and  verdidl  for  the  plaintiff,  it  was  moved  in  arreft  of 
judgment,  and  this  exception  taken,  and  the  cafe  of  Cope  v.  Lewen 
and  other  cafes  cited;  but  the  lord  chief  juftice  ^cz/t",  then  a  judge 
of  the  Common  Pleas,  faid  that  it  had  been  held  otherwife  fince 
the  cafe  oi  Cope  v.  Lcwen^  and  that  the  plea  in  bar  had  cured  the 
faid  fault.  And  in  Stile  106.  Clementjon  v.  Mountford,  both  the 
exceptions  taken  in  this  caie  are  over-ruled.  But  if  this  were  not 
good  at  common  law,  yet  they  held  it  good  fince  the  Oxford  acft 
16  G?  17  Car.  2.  cap.  8.  for  the  faid  acft  having  enumerated  many 
matters  of  form,  as  the  profert  of  letters  of  adminiftration,  has 
thefe  general  words,  and  all  other  matters  cf  like  natare;  which 
will  extend  to  falve  many  imperfedlions  of  the  fame  nature  in  decla- 
rations.    And  judgment  was  given  for  the  plaintiff. 

Ingram  verf.  Bernard. 

S  C.  3Salk.  T~^EBT  upon  a  bond  conditioned  to  perform  an  award;  the 
'^^;  ,  .  I_^  cafe  was,  that  the  award  was,  that  the  defendant  fliould  pay 
money  due  by  money  fuch  a  day  ;  and  he  pleaded  a  foreign  attachment  in  Lon- 
Eward.  don  iffued  the  fame  day  that  the  money  was  payable  by  the  award, 

and  that  by  virtue  thereof  they  attached  the  money  in  his  hands 
the  day  after,  which  was  the  day  after  that  on  which  the  money 
was  payable  by  the  award.  And  exception  was  taken  to  this  plea, 
becaufe  at  the  time  that  the  money  was  pleaded  to  be  attached,  the 
day  of  payment  by  the  award  (which  is  now  parcel  of  the  condi- 
tion of  the  bond)  was  pafTed,  and  the  bond  forfeited ;  and  fo  the 
penalty  of  the  bond  was  due,  and  not  the  money  awarded,  and 
therefore  that  ought  to  have  been  attached,  and  not  the  othef.  It 
was  argued  for  the  defendant,  that  the  attachment  was  awarded 
upon  the  very  day,  though  it  Vv'as  not  executed  until  the  day  after; 
and  that  it  was  their  cuftom,  to  attach  denarics  in  manibiis,  and 
not  tb.e  penalty.  The  court  were  of  opinion,  that  the  plea  was  ill. 
And  Holt  chief  juflice  faid,  that  it  would  have  been  a  good  plea  to 
an  aflion  of  debt  upon  the  award,  but  not  to  debt  upon  the  bond, 
the  penalty  of  the  bond  being  due  by  the  failure  of  payment  of  the 
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money  awarded  upon  the  day;  and  therefore  that  ought  to  have 
■been  attached,  for  after  that  the  bond  is  forfeited,  the  money  con- 
tained in  the  condition  cannot  be  attached.  If  the  attachment  had 
been  executed,  before  the  bojid  had  been  forfeited,  it  had  been 
well ;  but  though  it  was  attached,  yet  until  it  was  executed,  the 
defendant  might  pay  die  money  to  whom  he  would  ;  and  therefore 
not  paying  it  according  to  the  award,  he  forfeited  his  bond.  And 
judgment  was  given  for  the  plaintiff.     Ex  relatione  m'ri  Jacob. 


MR.  Htrrhg  moved  for  prohibition  to  flay  fuit  by  a  woman  A  woman 
in  the  Spiritual  Court,  where  the  wife  libelled  in  the  Spiri- ''''^'^^g^'"'** 
tual  Court  for  calling  her  hufband  cuckold.     And  he  cited  Cro.  Car.  wher  huf- 
III.    I  Sid.  248.  where  prohibitions  have   been  granted   in  like  band  cuckold, 
cafes.     But  the  court  feemed  to  doubt  of  it  upon  the  general  que- 
flion  ;  but  they  took  a  diftindlion  between  fuits  by  baron  -ixvXfeme,  SeeMay  v. 
which  the  cafes  cited  were,  and  this  cafe  of  a  fuit  by  a  wife  alone.  Hodge.Pafch. 
And  in  this  cafe  they  clearly  denied  a  prohibition.     Ex  relatione  ^^J"^'^'^' 
m  ri  Jacob. 

Ofwald  ve7-f.  Sir  Hugh  Everard. 

A   Libel  was  exhibited   againfl  the  plaintiff  in  the  ecclefiaftical  Sollkitationof 
/l  court   for  feveral  fcandalous  ofFenfes.      And  he  came,    and  the  chaftity  of 
moved  the  King's  Bench  for  a  prohibition,  upon  a  fuggeftion  that  ^^""^^j" ^^  "^ 
they  were  pardoned   by  the  lall;  general  act  of  pardon,  being  com- general  aft  of 
mitted  before.     E  contra  it  was  anfwered,  that  they  were  excepted  Pardon  under 
in   the  faid  ad  by  the  exception   of  adultery,  extorfion,  and  any  enorm'ous* 
other  enormous  crime,  committed  by  any  perfon  in  holy  orders,  crimes. 
^c.     Therefore  they  ordered  the  articles   to  be  read,    which  ap- 
peared to  be,  for  the  follicitation  of  the  chaflity  of  women,  drun- 
kennefs,  and  other  notorious  crimes.     Holt  chief  juftice  faid,  that 
upon  the  a(5l  of  the  firft  o^  Elizabeth,  upon  which  the  High  Com- 
miflion  Court  was  founded,  wha"e  power  is  given  to  the  ecclefiafti- 
cal  commifiioners,  to  punilh,  &c.  many  crimes  mentioned  there, 
and  all  enormities  whatfoever,  a  queflion  was  made,  whether  adul- 
tery was  not  an  enormity  within  the  fiiid  adt  ?    And  it  v/as  held, 
that  it  was   not,   Cro.  Car.  114.  becaufe  it  was  punifhable  by  the 
ordinary.     But  this  cafe  differs  from  the  faid  cafe,  becaufe  adultery 
is  mentioned  in  the  exception,  and  fo  the  aift  takes  notice  of  it  to 
be  an  enormous  crime.     And  if  adultery  be  an  enormous  act,  folli- 
citation of  the  chaflity  of  women,  and  the  like  brutifli  adtions,  are 
fuch  alfo.     If  the  words  had  been  enormous  crimes,  generally,  it 
might  have  been  reafonable,  to  have  conftrucd  this  adl  like  the  adt 
of  I  Eliz,  but  adultery  being  mentioned,  it  is  othcrwife.     Where 
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endeavours  were  ufed  to  debauch  women,  it  was  held  proper  for 
the  High  Comoiiffion  Court;  as  one  may  find  in  12  Co.  20.  and 
Cro.  Car.  1 1 4.  This  fuit  then  being  before  a  competent  judicature, 
they  fliall  proceed  to  fentence ;  and  if  there  be  occafion,  the  plain- 
tiff may  move  for  a  prohibition  afterwards,  or  he  may  appeal.  And 
the  prohibition  was  denied.     Ex  relatione  m'ri  Jacob. 

Rex  verf.  Everard. 

S  C.  I  Salk.    A   Prefentment  at  a  court  leet  for  ereding  of  a  cottage,  &c.  con- 
>95'  /^  trary  to  31  Eliz.  cap.  7.  being  removed  into  this  court  by  cer- 

Cro.  Car.  80,  f^g^^^-^     j^^  Williams  took  feveral  exceptions  to  it, 

I.  That  it  was  faid,  and  did  not  lay  four  acres  of  land  to  it  ac- 
cording to  the  ftatute  de  terris  metifurandis,  and  not  faid,  or  ordi- 
nance; whereas  it  was  not  a  ftatute  but  an  ordinance  only.     And 
2lnft.737.    for  this  he  cited  Cro.  Jac.  603.     But  the  court  over-ruled  this  ex- 
ception, and  held  that  it  was  a  ftatute. 

Caption  ad         2.  That  the  caption  was,  ad  curiam  vifus  fravci  pJegii  cum  curia 
curiam  vifu!    haron^  and  fo  it  did  not  appear  at  which  of  them  it  was  made,  and 
francifhgii    ^j^^  ^^^^  ^£  ^j^^^  ^^^  having  authority  to  take  fuch  prefentment, 
cmncMi  ,     .  ^j^^j.g£^^.g  jj  jg  jjj_     ^^j   f-Qj.  j}^J5  }^g  compared  it  to   the   cafe  of 
Valconbridge,  Stile  228.  where  the  caption  of  an  indidment  was 
before  juftices  of  aflife,  gaol-delivery,  and   oyer  and  terminer-,  and 
becaufe  it  was  not  fhevvn   by  virtue  of  which  commiflion  in  par- 
ticular it  was  taken,  it  was  quaflied.     And  he  cited  a  cafe  between 
the    king   ^uA  Ayers,    2  Keb.  139.  where  a  prefentment   in  fuch 
form  was  quafhed.     And   Gould  juftice  cited    lo  Edw.  4.    15.  a. 
where  a  prefentment  was  ad  magnam  curiam  T.  B.  cum  let  a  tent  am, 
&c.  and  it  was  quaflied,  becaufe  it  did  not  appear,  at  which  of 
them  it  was.     But  per  Holt  chief  juftice,  where  there  are  feveral 
commiffions,  each  of  which   has  authority  to  proceed  in  a  matter, 
and  their  manner  of  proceeding  is  difterent ;    the  indidment  ought 
to  fliew,   before  which  of  them  it  was  taken.     But  here  one  of 
the  courts  only  has  iurifdidion  in  the  matter,  and  therefore  though 
they  were  both  held  together,  it  muft  be  taken  before  thofe  who 
had  authority  to  proceed  in  it.     The  words  here  are,  cum  curia 
baron,    which  do  not  imply,    that  the  prefentment  was  made  at 
the  court  baron,  but  only  that  both    courts  were  held  together. 
If  it  had  been  ad  curiam  baron,  the  objedion  had  been  ftronger. 
The  cafe  oi  Edw.  4.  is  ill,  becaufe  the  prefentment  is  applicable  to 
the  magna  curia,    the  jurifdidion  of  which  no  body  underftands, 
nor  Vv'hat  court  it  is.     And  r.s  to  the  cafe,  it  might  be,  becaufe  the 
matter  was  not  prefentable  at  either.     And  Gw</^  juftice  faid,  that  the 
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cafe  of  j4yers  was  ruled  for  the  faid  reafon,  for  it  was  not  prefent- 
able  at  the  leet,  becaufe  it  was  not  a  publick  nufance,  nor  at  the 
court  baron,  becaufe  it  was  a  private  right. 

3.  That  the  tifiNo  domini  was  in  Ejiglijh  figures.     But  becaufe  ^«»w i&w/njiB 
the  year  of  the  King  was  in  words  at  length,    it  was  held  ccr- '^S'^'^"- 
tain  enough,  and  the  year  of  our  lord  was  only  furplufage.     And 
And  therefore  the  motion  was  denied.     Ex  i-elatione  m'ri  Jacob. 


UP  ON  a  motion  for  a  new  trial  in  an  adlion  for  a  feaman'sseamea'swa- 
wages  Holt  chief  juftice  faid,  that  if  the  fhip  be  loft  before  S«'- 
the  firft  port  of  delivery,  then  the  feamen  lofe  all  their  wages  j  but 
if  after  (he  has  been  at  the  firft  port  of  delivery,  then  they  lofe  on- 
ly thofe  from  the  laft  port  of  delivery.  But  if  they  run  away,  al- 
though they  have  been  at  a  port  of  delivery,  yet  they  lofe  all  their 
wages.     Ex  relatione  m'ri  Jacob. 


I 


Home  verf,  Lewin. 

REplevin.    The  defendant  made  conufance  as  bailiff  to  Mr.  Pul-S.  C.  2  Salk. 
kin,  for  that  that  Sir  Hugh  Smith/on  feifed  of  the  place  where,  |^^' 
&c.  in  fee,  granted  a  rent-charge  of  100/.  per  annum,  payable  halfjjz'. 
yearly  by  two  equal   portions  to   Mr.  Pullein,    iffuing  out  of  the 
place  where,  &c.  inter  alia ;   and  for  the  arrears  of  one  year  he 
took  the  cattle  in  the  place  where,  as  a  diftrefs.     As  to   50  /.  par- 
cel of  the  100/.  in  arrear  fuppofed,  Gfr.  the  plaintiff  pleaded  in  bar 
of  the  avowry,    that   the  defendant   took  the  cattle  of  his  own 
wrong,  abfque  hoc  that  any   thing  was  in  arrear ;    and  concluded 
with  an  averment.     To  which  plea  in  bar  the  defendant  demurred 
fpecially,  and  fhewed  for  caufe,  that  it  w.mted  form,  and   that  it 
ouglit  to  have  been  concluded  to  the  country,   and  that  no  iffue 
was  to  be  joined  upon  it,  (§c.     And  as  to  the  other  50/.  the  plain- 
tiff pleaded  in  bar  of  the  avowry,  that  he  was  really  all  the  laft  day 
of  payment  upon  the  land  at  the  moft  notorious  place,  &c.  to  have 
paid  it,  but  that  no  perfon  came  on  the  part  of  Mr.  Pullein  to  re- 
ceive it,  et  quod  adhuc  paratus  ejl,  ^c.  ct  profcrt  in  curia  the   50/. 
rent,  et  petit  judicium  et  damna  fua  occap.one  captionis  et  detentionis 
averionun  pracdiSlorum  fibi  adjudtcari,  &c.     Upon  which  the  de- 
fendant comes  and  fays,  that  for  that  that  the  plaintiff  hath  confef- 
fcd  the  faid  50  /.  to  be  unpaid,  and  hath  broaght  it  into  the  court, 
he  taketh  it  out  of  the  court ;  and  protefta?idoy  that  the  plaintiff  was 
not  ready  at  the  day,  &c.  for  plea  to  have  his  damages  he  faith, 
that  he  after  the  laft  day  of  payment,  viz.  &c.  demanded  the  faid 
50/.  &c.  and  therefore  becaufe  they  were  not  paid,  (^c.  he  prays 
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his  d:imao;es,   &c.     To  which  replication  the  plaintiff  demurred. 
Replevin.       (ic.     And  it  was  argued  by  Mr.  Cbejljyre,  Mr.  .ferjeant  Hall,  and 
^"T^tl    ^'■'  ^"lf<^^  at  feveral  times,  that  the  plea  in  bar  as  to  the  firft 
P^^iniifF pleads  50/.  was  ill,  becaufe  the  plaintiff  ought  to  have  pleaded  diredly, 
in  bar  that  the  ^/^;2j  nrrere^  which  was  the  general   iffue.     Mcpinrd's  Ediv.   2. 
thtcatdeof  50-     F'f^h-  ^#^'>  28.  ijjice  9.  avowry  217.     Long  5  Ed.  4.  65. 
his  own         Bro.  trefpafs  206.     Fitzh.  trefpafs  160.      ly  Ed.  t^.   58.     And  he 
wrong,  <7^yfaf  ought  to  have  concluded  to  the  country.     That  this  amounts  but 
thing  waj"in   to  the  general  iffue,  and  therefore  that  being  fhewn  for  caufe  upon 
arrear;  illup- the  fpecial  demurrer,  it  was  informal  and  bad.     Againft  which  it 
on  fpecial  de-         argued  bv  Mr.  Rawiond  and  by  Mr.  Broderick  for  the  plaintiff, 
that  the  plea  was  well  enough  notwjthitanding  the  faid  exception. 
And  they  admitted,  that  when  the  plea  is  a  full  negative  to  the  ma- 
terial part  of  the  declaration,  dV.  the  defendant  or  plaintiff  refpec- 
tively,  &c.   ought  to  conclude  to  the  country ;    but  wliere  abfque 
boc  may  be  well  taken,  which  is  tantamount  to  a  negative,  the  de- 
fendant or  plaintiff  ought  to  rejoin  to  it,  or  reply  to  it,  and  offer 
an  iffue.     Dier  353.  a.   pi  29.     lAnderJ.  6.    loi,  121.     From 
whence  the  queftion  will  be,  whether  the  plaintiff  can  plead  in  bar 
of  an  avowry  for  rent,  prifal  de  fin  tort  demefne  fans  ceo  que  riens 
fuit  in  arrere.     For  if  fuch  plea  can  be  pleaded,  the  conclufion  in 
this  cafe  will  be  good ;  becaufe  it  will  be  the  fame  in  conclufion 
with   all  other   pleas  which  conclude   with  a  traverfe  abfque  hoc. 
••'  Where  a  title  is  pleaded,  the  plaintiff  cannot  reply  de  fin  tort  de- 

mefne generally,  viz.  abfque  tali  caufa,  but  the  title  muff  be  an- 
fwered  fpecially.  Cro.  Jac.  225.  And  as  to  this  there  is  no  dif- 
ference between  an  aftion  of  trefpafs  and  replevin.  Gou'dfbor.  52. 
Broad  V.  Hejidy,  in  replevin.  2  Saiind.  294.  2  Keb.  712,  y^^. 
White  V.  Stiibbs,  in  trefpafs.  But  then  the  books,  that  fay,  that 
de  fin  tort  demefne  generally  is  no  plea  where  a  title  is  pleaded  or 
interefl:  claimed,  muft  be  underftood  of  general  pleas  de  fin  tort 
demefne  abfque  tali  caufa,  and  not  of  fuch  pleas,  where  fome  ma- 
terial part  of  the  plea  of  the  adverfe  party  is  traverfed.  And  that 
appears  from  Crogate's  cafe,  8  Co.  67.  where  the  rule  is  taken, 
that  when  the  defendant  in  his  own  right,  or  as  fervant  to  another, 
claims  an  interefl:  in  the  land,  or  to  any  common,  or  rent  iffu- 
ing  out  of  the  land,  or  to  any  way  or  paffage  over  the  land,  (s'c. 
there  de  fin  tort  demefne  generally  is  no  plea ;  where  the  cmphafn  is 
put  upon  the  word  generally,  as  appears  by  that  which  follows. 
But  if  the  defendant  juflifics  as  fervant,  there  de  fin  tort  demefne 
in  any  of  the  faid  cafes  with  a  traverfe  of  the  command,  that  be- 
ing material,  will  be  good ;  which  admits,  that  de  fin  tort  demefne 
with  a  traverfe  of  the  material  part  of  the  plea  will  be  good  ; 
and  no  difference  made  between  trefpafs  and  replevin.  Now  here, 
this  plea  in  bar  fully  anfwers  the  avowry,  and  traverfes  the  mate- 
rial part  of  it,  of  which  the  de  fin  tort  demefne  is  but  induce- 
3  ment  j 
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ment;    but  it  is  a  proper  inducement,  and  therefore  good.     And 
for  cafes  Raymond  cited   Mich.    5   Hen.    j.  2.  pi.    3.  per  Wood. 
I  Roll.  Rep.  46.     Ltv's  cafe.     Z^r?//.  Entr.  $^j,  558.  where  to  an 
avowry  for  rent  by  prefcription,  (^c.  the  plaintiif  pleaded  in  bar, 
prifal  des  avers  de  fon  tort  iiejiiefne,  and  traverfed  the  prefcription  ; 
which  proves,  that  a  plea  defon  tort  demejhe  with  a  Ipecial  traverfe 
of  a  material  point  is  good  in  replevin.     Befides  which,  they  argu- 
ed, that  if  this  plea  fhould  be  adjudged  ill  for  this  reafon,  it  would 
deilroy  all  pleas  de  fon  tort  demejhe  with  fpecial  traverfes.     For  here 
the   plaintiff  might  have  pleaded  rictis  arrerc,  without  having  in- 
duced his  pica  by  de  Jen  tort  dcnujhe  ;    fo  in  all  cafes,  where  a  man 
may  plead  de  fon  tort  demcjne,  and  traverfe  fome  material  part  of 
the  plea  of  the  adverfe  party,  he  may  alfo  deny  the  faid  material 
part  diredly,  and  not  induce  it  with  de  fin  tort  dcn:cfne ;  and  yet 
without  doubt  a  man  may  plead  in  many  cafes  de  fon  tort  deuiefne, 
and  traverfe  a  material  part  of  the  plea  of.the  adverfe  party,  and 
fuch  pleas  have  always  been    held  good.     VVJierefore,  Z^c.     But 
notvvithftanding  this,  the  whole  court   were  of  opinion,    that  the 
plea  was  bad  for  this  reafon  ;    for  thougii  it  is  the  fame  thing  in 
effect  with  a  plea  of  ricm  arrere,  yet  riem  arrere  is  the  proper 
pica  in   bar  of  an  avowry,  and  is  quaji  a  general  iffue ;    and  here 
the  plaintiff  has  gone  round  about  to  introduce  it,  where  he  ought 
to  have  pleaded  it  diredly.     It  is  but  form,  but  it  is  legal  form, 
which  the  law  will  have  to  be  followed,  and  whereof  advantage 
fliall   be   taken  upon   a  fpecial  demurrer,    as  well   as  of  pleading 
fpecially  that  which  amounts  to  the  general  iffue.     The  cafes  cited 
are  upon  fpecial  pleading,  where  it  is  proper  to  induce  a  traverfe 
by  a  plea  oi  fon  tort  demcfne.     But  in  this  cafe  it  drives  the  avowant 
to   an  inconvenience,    in  compelling  him  to   make   a  replication, 
where  the  plaintiff  ought  to  have  pleaded  his  plea  of  rieiis  arrere^ 
and  concluded  to  the  country.     And  for  thefe  reafons  all  the  court 
held  this  plea  in  bar  of  the  avowry  to  be  ill. 

Then  it  was  argued  by  Mr.  Raymond  and  Mr.  Broderick  for  How  rent 
the  plaintiff,    that   the  replication  to    the  bar  to  the  avowry  was  "1^"  ,'^*  °'^- 
ill,  for  the  plaintiff  having  pleaded  a  tender  at  the  day  of  the  rent,  Jeilder^anhe 
and  that  no  perfon  was  ready  to  receive  it,  this  was  a  good  bar  of  day  ? 
the  damages.     6  Hen.  4.  4.  38  Edw.  3.  3,  13.    Debt,    178.  and  the 
avowant  fliall  not  be  intituled  to  have  damages,  without  making  a 
new  demand  ;  but  if  a  new  demand  be  legally  made,  that  will  turn 
it  upon  the  grantor  of  the  rent,  or  tenant,  to  pay  the  rent ;    and 
if  he  does  not  do  it,  he  IliaU  be  liable  to  pay  damages:    But  fuch 
demand  ought  to  be  made  to  the  perfon,  and  upon  the  land ;  and  a 
demand  to  the  perfon  without  being  upon  the  land,  or  upon  the 
land   and    not  to   the   perfon,    will   not  be   fufficient.     7  Co.  z^'. 
Maund's  cafe.     If  the  terretenant  tenders  a  rent  feck  upon  the  land 
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at  the  day,  and  no  body  is  there,  the  grantee  cannot  demand  upon 
the  land  in  the  abfence  of  the  perfon,  nor  of  the  perfon  off  from 
the  land ;  not  upon  the  land,  becaufe  the  tenant  is  not  bound  to 
be  there,  he  having  tendered  it  at  the  day ;  not  of  the  perfon  only, 
becaufe  he  is  not  bound  to  carry  fo  much  money  about  with  him. 
But  if  it  be  demanded  of  the  perfon  upon  the  land,  then  if  it  is  not 
paid,  the  tenant  fhall  pay  damages  and  cofts,     2  Roll.  Abr.  427. 

Againft  which  it  was  argued  for  the  avowant,  that  a  man  may 
diftrain  for  arrears  of  rent  without  any  demand  ;  and  that  the  diffe- 
rence is,  between  a  re-entry  for  non-payment  of  rent,  or  a  nomhie 
foenae,  there  a  demand  ought  to  be  of  the  rent  at  the  day ;  but  in 
cafe  of  a  diftrefs  the  demand  may  be  at  any  time,  and  the  diftrefs 
itfelf  is  a  demand.  Hob.  207.  Crawley  v.  KwgfmiH.  But  to  this 
point  no  refolution  was  given  by  the  court.  See  Cro.  Eliz.  828. 
Cro.  Car.  76.     Hob.  8. 

Proceeding  Another  exception  was  taken  by  the  plaintiff's  counfel,  that 
for  damages  ^j^g  avowant  could  not  proceed  for  damages,  becaufe  he  has  taken 
taken'out  of  the  money  out  of  court.  For  where  judgment  ought  to  be  given 
court.  for  the  thing  itfelf,  the  acceptance  of  it  {hall  be  a  bar  to  the  plain- 

tiff from  the  recovery  of  damages  for  detaining  of  it.  Keilw.  20. 
Dier  227.  And  for  this  Co.  Li.  207.  Hob.  199.  where  it  is  faid, 
that  if  upon  a  tender  pleaded  the  plaintiff  will  not  receive  the  mo- 
ney, but  takes  iffue  upon  the  tender,  and  it  is  found  againft  him, 
the  money  is  loft  for  ever.  And  in  21  Ediv.  4.  25.  pi.  15.  it  is 
held,  that  if  the  plaintiff  traverfeth  the  tender,  the  defendant  fhall 
have  his  money  again  ;  becaufe  the  plaintiff's  intent  is,  to  make 
the  whole  obligation  forfeited,  and  he  has  refufed  the  money  by 
matter  of  record,  and  taken  another  iffue  at  his  peril.  22  Edw. 
3,  5.  The  bringing  of  money  into  court  is  conditional,  viz.  that 
if  the  plaintiff  accepts  it,  it  fliall  be  in  full  fatisfaftion.  Cro.Jac. 
126.  pi.  13.  Harold  V.  Clotworthy.  In  debt  upon  bond  with  con- 
dition for  payment  of  a  lefs  fum,  the  defendant  pleaded  a  tender 
and  touts  temps  trijl ;  the  plaintiff  received  the  principal  fum  in 
court,  and  judgment  was  given  to  acquit  the  defendant  of  the  fum 
received  ;  and  the  plaintift  to  have  damages,  alleged  a  demand  of 
the  money  of  the  defendant ;  and  upon  demurrer  it  was  adjudged 
for  the  plaintiff  (which  is  falfe  printed,  as  appears  by  the  reafon 
given,  and  it  ought  to  be  the  defendant)  where  it  is  faid,  that  if 
he  would  have  had  damages,  he  ftiould  not  have  received  the  mo- 
ney, but  have  fuffered  it  to  remain  in  court,  for  after  judgment  quod 
tat  indejine  die  no  illue  fliall  be  taken.  Therefore  here  the  avow- 
ant having  taken  the  money  out  of  court,  cannot  proceed  afterwards, 
but  has  abated  his  whole  avowry,  becaufe  it  is  in  a  manner  intire, 


iince  he  ought  to  have  return  of  all  the  cattle. 
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E  contra  it  was  argued  by  the  avowant's  council,  that  he  may- 
proceed  notwithftanding  the  taking  of  the  money  out  of  court. 
For  it  would  be  abfurd,  that  it  fhould  lie  in  court,  only  to  the 
intent  that  the  officer  fliould  have  the  intereft  of  it,  and  to  no 
purpofe  can  it  lie  in  court,  fince  he  agrees  that  it  was  due.     And 
for  this  Co.  entr.  595.     Aflon.  free,  debt,  271.     Raji.  entr.    159. 
Liber  placit.   159.     Rajl.  entr.  mefne  pi.  j.  are  exprefs  in  point, 
that  a  man  may  proceed  after  taking  of  money  out  of  court.     And 
the  reafon  of  the  cafe  in  Cro.  Jac.  126.  is,  becaufe  the  judgment 
was  entered,  quod  eat  indc  fine  die.     But  all   the  times  this  point  Trin.  1  Am. 
was  flirred.  Holt  chief  juftice  feemed  to  be  flrongly  of  opinion,  ^"  ^•^''"'"' 
that   the   avowant  could  not  proceed   for  damages,    after   taking 
the  money  out  of  court.     For  though  in  debt  upon  a  fmgle  bill 
acceptance  of  the  money  pending  the  plea  is  no  plea,  becaufe  it  is 
no  plea  to  a  fpeciahy ;  yet  wlien  the  money  is  brought  into  court, 
and  taken  out  by  the  plaintiff,  fuch  acceptance  is  entred  upon  re- 
cord, and  therefore  will  bind  the  plaintiff.     Befides,  that  the  avow- 
ant ought  to  have  return  of  the  cattle,  if  the  court  be  of  opinion 
for  him,  which  cattle  ought  to  be  returned  to  the  plaintiff  upon 
payment  of  the  rent,  ^c.    though  return  irreplevifable  had  been 
awarded.     2  Infl.   341.     Cro.  Eliz.   162.     2  Leon.   174.   Annejley 
^\   Johtifon.     But  here  the  rent  is  received  before.     And  the  prin- 
cipal judgment  in  replevin  is  to  have  a  return,    for  no  damages 
were  given  until  the  flatute  of  Heiiry  8.  Befides,  that  the  realbn 
of  the  cafe  in  Cro.  Jac.  126.  is  in  point.     For  upon  taking  of  the 
money  out  of  court  judgment  ought  to  be  entred,  quod  the  defen- 
dant eat  inde  fuie  die ;  and  if  the  plaintiff  agrees,  that  fuch  judg- 
ment fhall  be  given,  he  ought  not  to  meddle  with  the  money ;  and 
therefore  where  a  defendant  pleads  touti  temps  prift,  and  brings  the 
money  into  court,  and  concludes  with  a  prayer  of  iudgment  as  to 
the  damages ;    if  the  plaintiff  takes  the  money  out  of  court,    he 
mufl  agree  to  all  that  the  defendant  has  faid,  otherwife  he  ought 
not  to  take  the  money  out  of  court ;  for  a  man  cannot  proceed 
for  damages,  after  he  has  barred  himfclf  from  the  having  judgment 
for  the  principal,  where  the  damages  are  merely  accefibry,  except 
in  the  cafe  of  eje(5tment,  where  the  term  expires  pending  the  fuit. 
But  as  to  this  point  the  other  three  judges  feemed  to  doubt,  and 
they  gave   no  opinion,  but  rather  inclined  to   be  of  opinion,  that 
the  avowry  was  not  abated  by  this  taking  of  the  money  out  of 
court. 

But  the  whole  court  were  of  opinion,  that  the  bringing  in  of  the 
money  into  court  in  this  cafe  was  fuperfluous ;  for  though  in  debt 
upon  bond  with  condition  to  pay  the  money,  if  the  defendant  pleads 
a  tender  with  adhuc  paratus,  he  ought  to  bring  the  money  into 

court, 
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'  court,  becaufe  it  is  parcel  of  the  demand  ;  yet  here  in  replevin  the 

defendant  muft  avow  the  taking  of  the  cattle,  and  whether  the 
money  be  paid  or  not,  is  not  the  queftion,  but  whether  the  diflrefs 
was  rightly  taken  or  not;  if  it  was,  the  avowant  ought  to  have 
return  ;  if  not,  the  plaintiff  ought  to  have  damages.  And  they 
all  held,  that  the  bar  to  the  avowry  was  ill  pleaded,  i.  Becaufe 
Tender  plead-  it  is  pleaded  with  a  parrJiis,  where  it  ought  to  be  pleaded  with  an 
'j^    ^  obtiillt,  &c.     2.  Becaufe  it  is  pleaded  in  bar,  where  it  ought  to  be 

""^^  '  pleaded  only  in  excufe  of  damages,  i  Vcntr.  322.  Osborni\Be- 
'verJJiam.  [See  Raytn.  418.  Crouch  v.  Foljloffc.  8  Afjif.  pi.  37. 
Bro.  touts  temps  priji,  25.]  But  if  the  tender  had  been  well  plead- 
ed, it  would  have  chafed  the  avowant,  to  fliew  a  demand,  to  in- 
title  him  to  the  diflrefs.  But  here  the  plea  in  bar  not  amountino- 
to  a  tender,  it  is  ill ;  and  therefore  the  bringing  in  of  the  money, 
and  the  taking  of  it  out,  is  fuperfluous.  And  judgment  (hall  be 
upon  the  avowry  for  a  retiirno  bahendo.  And  judgment  was  o-iven 
for  the  avowant  accordingly. 

Home  V.  Note,   that  in  a  cafe  between  Home  and  King,   which  was  In 

^'"S-  replevin    for  a  diftrefs   taken  for  other   arrears  of  the  fame  rent 

granted  by  Sir  Hugh  Smith/on,  and  avowry  for  it,  as  in  this  cafe 

Grant  of  a     above,  exception  was  taken  to  the  avowry,  that  the  rent  was  faid 

rent  pleaded    jq  j^g  granted  out  of  this  place  inter  alia,  and  it  may  be  that  the 

place,  where,  grantee  of  the  rent  has  purchafed  the  other  lands,   and  then  the 

^<:-  rent  fliall  be  fufpended,    and    the  grantee  cannot  diftrain  for  it  • 

therefore  the  grant  ought  to  be  fliewn  in  the  avowry  intire,  to  the 

end  that  the  plaintiff  inay  fliew,  if  there  was  any  fuch  purchafe, 

&c.     And  of  this  opinion  Holt  chief  juflice  feemed  at  firft  to  be. 

But  afterwards,  Hil.  il  Will.  3.  the  avowry  v/as  held  good,  not- 

Jttti  155.      withftanding  the  faid  exception.     And  judgment  was  given  there 

for  the  avowant.     And  therefore  the  faid  exception  was  not  moved 

in  this  prefent  cafe.     See  Co.  Intr.  590.     6  Co.  39.     H.  Finche'^ 

cafe.      5  Co.   59.      I  Co.   54,    143.     Hear?ie's  pleader  y^^,  761. 

I  Satmd.   189.     2  Saund.   195.     Thompf.  entr.   273,   276.     Winch 

entr.  951,  979,  1013.  where  a  difference  feems  to  be  made,  where 

the  grant  of  the  rent  charges  it  upon  a  manor,  or  clofe,  or  intire 

thing,  and  where  it  charges  it  upon  divers  things.     And  upon  oyer 

of  the  deed  prayed,  the  plaintiff  might  well  plead  purchafe,  Gfr. 


Hockley 
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Hockley  verf.  Lamb. 
Intr.  Hil.  9  Will  3.     B.  R.      Rot.  430. 

TRefpafs  for  his  cattle  taken.  The  defendant  juftifies  the  Common  a 
taking  of  them  damage  f enfant  in  his  freehold.  The  plain--^^''  """  ""^ 
tiff  replies,  and  makes  title  to  common  in  the  place  where,  ^c. 
a  tempore  fraBionis  campi  (it  being  a  common  field)  until,  ^c. 
And  upon  traverfe  of  the  common  taken  by  the  defendant,  and 
iflue  joined  upon  it,  a  verdidt  was  found  for  the  plaintiff  for  the 
common.  And  it  was  feveral  times  moved  in  arreft  of  judgment, 
that  it  was  infenfible  and  uncertain  what  common  was  here  claim- 
ed J  for  a  fradlione  campi  is  a  word  of  the  country  perhaps,  but 
the  law  does  not  underftand  what  it  means.  And  of  that  opinion 
W3tS  Holt  chief  juftice.  But  Go«/^,juftice  held,  that  upon  a  de- 
murrer it  would  have  been  ill,  but  now  it  is  good  after  verdidl. 
Bwt.per  Holt  chief  juftice  the  verdid  cannot  aid  a  thing  unintelligi- 
ble;  for  it  has  only  found  the  common,  as  the  plaintiff  has  replied. 
Sed  adjoiirnatur. 
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Sir  John  Holt  Chief  Jufiice. 
Sir  John  Turton        ] 
Sir  Littleton  Powys  yjuflices. 
Sir  Henry  Gould      J 


Lane  verf.  Sir  Robert  Cotton  and  Sir  Thomas  Frankland. 

Intr.  Tafch.   10  Will  3.     B.  R.    Rot.  403. 

S.  C.  I  Salk.  /'  n  ^  H  E  plaintiff  brought  an  adlion  upon  his  cafe  againfi:  the 
'  Mod^'  I         defendants  as  poft-mafler  general,  for  that  that  a  letter 

2  Modus  intr.  I  of  the  plaintiff's,  being  delivered  into  the  faid  office,  to 
"°8-  be  fent   by  the  poft  from  London  to  Worcefter,   by  the 

s.*C  Comyns  negligence  of  the  defendants  in  the  execution  of  their  office,  was 
100.  opened  in   the  office,  and  divers  Exchequer  bills  therein  inclofed 

S.C.izMod.  ^gj-g  i2iktn  away,  ad  damnum,  &c.  Upon  not  guilty  pleaded,  this 
Cafe  does  not  ^^^^  ^^^  ^^'^^^  before  Ho/t  chief  juftice  at  Guildhall  in  London^  and  a 
lie  againii  the  fpecial  verdi(5t  found  there. 

poll  mailer 

Exchequer  The  jury  found  the  adl  of  12  Car.  2.  cap.  30.  of  the  eredlon 

bills  taken  out  of  the  general  poft-office,  and  that  a  general  poft  was  eftaMifhed 
of  a  letter  de-  purfuant  to  it  between  London  and  Wcrceller :    thev  find  the  ad 

Jivered  into        r       >^  ^  t  •    t  /•  i-  i  i  n  •       r  ■,    . 

the  office.  ^^  ^  J^^-  2-  cap.  12.  which  conlohdates  the  euates  in  fee  and  in 
tail  in  the  faid  office  in  the  King  ;  that  the  defendants  were  confli- 
tuted  poft-raafter  general  by  letters  patent  of  the  King  that  now  is, 
bearing  date  the  firft  year  of  his  reign  under  the  great  feal  of 
England,  purfuant  to  the  faid  aft  of  12  Car.  2.  and  that  by  the 
faid  patent  they  had  power,  to  make  deputies,  and  to  appoint  fer- 
vants,  at  their  pleafure,  and  to  take  fecurity  of  them,  but  in  the 
name,  and  to  the  ufe,  of  the  King,  and  that  the  defendants  fhould 

obey 
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obey  fuch  orders  as  they  fliould  receive  from  time  to  time  from 
the  King  under  the  fign  manual,  and  as  to  the  management  of  the 
revenue,  that  they  fhould  obey  the  orders  of  the  treafury,  and 
farther  that  the  King  granted  to  them,  that  they  fhould  not  be 
chargeable,  to  account  for  the  mifmanagement  or  default  of  their 
inferior  officers,  but  only  for  their  own  voluntary  defaults ;  and 
farther  the  King  granted  to  them  the  falary  of  1 500  /.  per  annum 
out  of  the  profits  arifing  out  of  the  office,  ^c.  that  the  office  was 
kept  in  hondon ;  that  the  plaintiff  being  pofTefTed  of  eight  Exche- 
quer bills,  inclofed  them  in  a  letter  diredcd  to  'john  'Jones  at  Wcr- 
cejier,  and  delivered  it  to  Underbill  Brcefe  the  receiver  of  the  let- 
ters at  the  poft-office  ;  that  Breefe  was  appointed  by  the  defendants, 
to  receive  the  letters  at  the  office,  and  was  removable  by  the  de- 
fendants, but  received  his  falary  out  of  the  revenue  of  the  faid  of- 
fice by  the  hands  of  the  receiver  general ;  that  the  letter  was 
■opened  in  the  office  by  a  perfon  unknown,  and  the  bills  were  taken 
away  ;  et  fi,  &c. 

This  cafe  was  argued  feveral  times  at  the  bar  by  Sir  Bartholomew 
Shower,  Mr.  Northey,  and  Mr.  Pratt,  for  the  plaintiff;  and  by 
ferjeant  Wright,  the  folicitor  general  Hawks,  and  the  attorney 
general  Trevor  for  the  defendants.  And  now  this  term  the  judges 
pronounced  their  opinions  in  folemn  arguments,  viz.  Turton, 
Powys,  and  Gould,  juftices,  that  judgment  ought  to  be  given  for 
the  defendants;  and  Holt,  that  judgment  ought  to  be  for  the 
plaintiff. 

Gould  juflice  faid,  that  at  firfl  he  was  of  opinion  with  the 
plaintiff,  and  now  upon  great  confideration  he  had  changed  it. 
And  he  founded  his  prefent  opinion  upon  confideration,  i.  Of  the 
defign  of  the  ad,  and  nature  of  the  office,  which  is  filled  in  the 
adl  a  letter  office,  and  not  regarded  there  as  an  abfolute  fecurity  for 
difpatches,  but  for  promotion  of  trade  in  procuring  fpeedy  difpatches. 
If  a  letter  had  barely  milcarried,  the  defendants  could  not  have  Cafe  does  not 
been  chargeable  for  it;  for  though  there  is  property  in  a  letter, ''«fort*'eitiir- 
yet  it  is  not  a  valuable  property,  for  which  a  man  fhall  recover j^j^j.^^'^  ° 
damages.  Letters  in  their  nature  are  milTive,  and  tranfient  from 
hand  to  hand,  and  therefore  difficult,  if  not  impoffible,  to  be  fe- 
cured.  And  therefore  he  denied  the  affertion  at  the  bar,  that  the 
adtion  would  lie  for  the  mifcarriage  of  a  letter,  like  Teh.  68. 
where  it  is  held,  that  the  value  of  the  bond  is  that  of  the  debt, 
not  of  the  wax  and  paper.  Which  determines  this  cafe,  becaufe 
the  Exchequer  bills  being  inclofed  in  a  letter  (though  they  are  bills 
of  credit,  yet)  are  eflimablc  only  as  a  letter.  For  whatfoever  is 
carried  by  the  pofl,  has  the  denomination  of  a  letter. 

2.  If 


\ 
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2.  If  any  thing  can  fupport  this  adion,  it  mufl  be  a  contrail 
expreffcd  or  implied ;  but  here  is  neither  the  one  nor  the  Qther. 
The  fecurity  of  the  difpatchcs  depends  upon  the  credit  of  the  of- 
fice, as  founded  upon  the  adt.  Breefe  is  as  much  an  officer  as  the 
defendants,  but  they  are  more  general  officers.  But  Breefe  is  the 
King's  officer,  and  if  there  is  any  contrad:,  it  is  between  the  plain- 
tiff and  Breefe ;  which  appears  by  the  ad,  which  appoints  feveral 
afts  for  all,  and  puts  confidence  in  ail.  And  therefore  they  refern- 
ble  a  community  of  officers  ading  in  feveral  trufls;  and  every  one 
fhall  anfw^er  for  himfelf,  not  one  for  the  adl  of  another ;  as  in  cafe 
of  a  dean  and  chapter,  i  Ediv.  5.  5.  a.  If  the  defendants  had  died, 
yet  Breefe  would  have  continued  officer;  and  therefore  jBrt'^/^  has 
a  charge  and  truft  of  himlelf,  and  is  not  a  deputy  to  the  defendants. 

3.  This  office  is  founded  in  government,  and  repofed  in  the 
King  ;  and  it  cannot  be  anfwerable  for  defaults,  but  the  remedy  is, 
upon  application  to  the  King  to  procure  the  officer  to  be  turned 
out.  Dier  238.  In  the  adt,  par.  10.  and  15.  penalties  are  im- 
pofed  upon  the  poft-mafter  general  for  default  in  his  office,  fo  that 
the  parliament  has  provided  puniffiment,  and  did  not  intend,  that 
he  fliould  be  liable  to  adions.  In  par.  7.  the  adl  appoints  the  de- 
livery of  letters,  &c.  brought  by  mafters  of  fliips,  &c.  from  be- 
yond the  fea  to  the  deputies  of  the  poft-mafler ;  which  Hiews, 
that  the  aft  did  not  intend,  to  charge  the  poft-mafter  general. 
And  the  inconvenience  recited  to  have  happened  before  by  mif- 
carriage  of  letters,  par.  6.  feems  to  ffiev/,  that  no  adlion  lay  for  the 
mifcarriage  of  a  letter ;  and  then  this  adl  did  not  defign  to  give  a 
greater  fecurity  by  any  other  means  than  by  alteration  of  the  method. 

4.  It  is  inconfiftent  with  the  nature  of  the  thing,  that  the  pofl- 
mafter  general  fliould  be  liable,  becaufe  they  could  not  give  cau- 
tion of  the  receipt  of  a  letter  to  be  fent  by  the  poft,  as  the  mafter 
of  a  {hip,  inn-keeper,  or  carrier,  may  of  the  receipt  of  goods. 
Befides,  that  this  office  is  fo  extenfive,  and  requires  fuch  a  number 
of  fervants,  &c.  fpeed  in  conveyance,  journeys  by  day  and  night, 
when  there  is  no  guard  in  the  country ;  and  therefore  it  refembles 
the  cafe  of  piracy,  which  is  datmmin  fatale.  4  Co.  84.  Robbery 
a  good  plea  for  a  fadtor,  becaufe  he  is  obliged  to  expofe  the  goods 
to  fale,  and  hath  them  not  in  fafe  cuflody,  as  a  baillee  hath.  8  Co. 
Calef%  cafe.  An  inn-keeper  fhall  not  anfwer  for  a  horfe  of  a 
gueft  put  to  grafs  by  his  order  for  the  fame  reafon.  Plowd.  308.  ^. 
gives  the  reafon,  why  a  parol  promife  fliall  not  bind  without  con- 
fideration,  becaufe  it  pafles  lightly  from  a  man  without  deliberation. 
So  here,  all  is  done  in  a  hurry,  and  then  a  letter  may  eafily  be 
taken  away,  and  the  plaintiff  is  no  ftranger  to  thefe  difficulties. 

fi  5.  Ob- 
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5.  Obje^5lion.  i  I'ent.  190,238.  Anfwer.  The  reafons  of  the 
fnid  cafe  do  not  hold  here.  For  here  tlie  defendants  have  only  a 
falary  for  executing  of  part  of  the  office.  It  is  the  recompenfe, 
that  binds  the  contradl.  Now  that  is  properly,  where  it  is  varia- 
ble according  to  the  hazard  ;  but  here  the  reward  is  fettled,  and  fo 
fmall  that  it  is  not  proportionable  to  the  hazard.  As  to  the  feccnd 
reafon  givai  there,  tliat  the  mafter  is  an  officer ;  that  is  not  the 
only  reafon,  though  the  action  would  not  lie,  if  he  was  a  fervant. 
3.  The  pofl-muftcr  general  cannot  give  caution  for  the  receipt  of  a 
letter. 

6.  The  truft  is  only  to  carry  letters.  And  therefore  Breefe 
having  received  Exchequer  bills,  which  are  treafure,  Breefe  has  ex- 
ceeded his  authority  (admitting  that  the  defendants  were  chargeable 
by  the  adl  of  Bretfe)  and  therefore  the  defendants  are  not  liable. 
9  Hen.  6.  53.  (^.  Cro.  Jac.  468.  Dofl.  &  JIiiJ.  137.  Fiizh.  nat. 
bre.  71./. 

7.  If  this  adion  lay,  it  would  be  of  very  mifchlevous  confe- 
quence,  becaufe  it  would  cxpofe  the  defendants  to  all  the  frauds  of 
the  merchants  men.  As  a  man  might  rob  the  mail  of  that  which 
he  himfelf  put  into  a  letter,  and  afterwards  bring  an  adion  and 
recover  it,  ^c.  And  many  of  the  fiime  reafons  were  agreed  by 
the  other  two  judges,  who  argued  for  the  defendants. 

Pwc;)'^  juftice  agreed,  that  if  fuch  an  office  had  been  eredted  atiat-.h+s. 
common   law  by   a  private  man  for  gain,  an   adion   would  have 
lain  at  common  law  againft  him  for  a  mifcarriage.     Hob.  17.     Cro. 
jr'^r.  330.      I  Sid.  36. 

2.  He  diffi;red  from  G(57<7^  juftice  as  to  the  matter  of  Exchequer 
bills ;  for  he  held,  that  they  were  not  treafure,  but  bare  bills  of 
credit;  and  that  the  word  packets  in  the  adt  was  general,  and 
could  not  be  confined  to  any  particular  fort  of  things  more  thai 
another.  And  therefore  jewels  (by  him)  might  be  fent  by  the 
pofl:  in  packets. 

3.  He  obferved,  that  the  parliament  in  afllffing  the  price  had 
regard  only  to  the  fize  or  weight,  and  not  to  tlie  value,  as  hovv' 
many  fliects  or  ounces ;  which  argues,  that  the  parliament  did  not 
intend,  that  the  pofl-mafter  general  fliould  be  anfwerable  for  them, 
if  they  were  loft. 

4.  He  held,  that  an  adlion  would  lie  againft  Underbill  Brerfe, 
and  therefore  the  plaintiff  is  not  without  remedy. 

8  C  5.  The 
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5.  The  exprefs  words  of  the  patent  are,  that  the  defendants 
fhall  not  anfwer  for  the  defliult  of  the  inferior  officers. 

6.  The  defendants  have  not  the  power  of  the  management  of 
the  office  according  to  their  difcretion,  but  are  fubjedl  to  the  control 
of  the  King  and  of  the  treafury.  And  bccaufe  the  inferior  officers 
are  fervants  of  the  King,  and  not  of  the  defendants,  their  wages  be- 
ing paid  to  them  out  of  the  revenue  of  the  poft-office,  and  the 
fecurity  taken  of  them  in  the  name  of  the  King;  and  therefore  it  is 
unreafonahle,  that  ihe  defendants  ffiould  be  anfwerable  for  the  ads 
of  the  inferior  officers.  But  it  would  have  been  otherwife  (by  him) 
if  the  office  had  been  farmed. 

burton  juftice  added,  that  this  office  was  not  defigned  for  the 
conveyance  of  things  of  value,  and  therefore  it  would  not  be  ma- 
terial, whether  Exchequer  bills  were  treafure  or  not,  if  they  were 
valuable. 

2.  Exchequer  bills  were  newly  invented,  and  not  known  at  the 
time  of  the  making  of  the  ad,  and  therefore  could  not  'be  intended 
to  be  within  it.  _^ 

4 

Amaaerof  a      3,  He  cited  a  record  out  o^  Mollo)\  24  "Edw.  3.  n.  45.  that  the  ' 
■^'buTf7him-  "^^^^"^  "^^y  reimburfe  himfelf  out  of  the  wages  of  the  mariners, 
felfout  of     if  the  lofs  happened  by  their  negligence;  which  would  diftinguiffi 
the  mariners   the  cafc  of  the  maftcr   of  a  ffiip  from   this  of  the  pjft-mafter 

wages  for  a  1  *  ^ 

lofs  happening  g^n^^^'* 
by  their  negli- 
gence. ^^  He  cited  the  cafe  oi Herbert  v.  Pngetf^  Raym.  5?.  where  it 
was  held,  that  an  adlion  would  not  lie  againft  the  cujhs  bre\nurn^ 
for  fo  negligently  keeping  of  the  records,  that  a  particular  record 
was  loft  ;  bccaufe  other  clerks  befide  his  had  accefs  to  the  office. 
And  here  there  are  many  perfons,  who  have  accefs  to  the  pofl- 
office.  And  for  thefe  reafons  thefe  three  judges  held,  that  judg- 
ment ought  to  be  entred  for  the  defendants. 


D 


Holt  chief  juftice  e  contra  argued,  that  judgment  ought  to  be 
given  for  the  plaintiff.  And  he  faid,  that  he  would  not  make  it 
any  part  of  the  queftion,  if  a  letter  was  broke  open  upon  the  road, 
whether  the  poft-mafter  general  fliould  be  chargeable  for  it ;  but  he 
would  confine  himfelf  to  the  prefent  queftion,  where  a  letter  was 
delivered  at  the  office  to  the  proper  officer  appointed  to  receive  it, 
and  there  loft,  whether  in  fuch  cafe  the  poft-mafter  general  fhall 
be  liable.     And  he  held,  that  he  fliould,  for  thefe  reafons. 


I.  Becaufe 


r 
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1.  Becaufe  the  poft-mafter  is  by  this  a6t  intrufted  with  the  in- 
tereft  and  property  of  the  lubje<5t,  to  the  end  that  no  damage  may 
accrue  to  him;  which  is  implied  by  the  making  liim  an  officer. 
The  adl  appoints  one  general  letter  office  to  be  eredled  in  London^ 
and  the  care  thereof  is  committed  to  the  poft-maftcr  general ;  who, 
his  deputies  and  fervants,  ought  to  have  the  management  folely  of 
tlfe  poft-office.  So  that  all  the  perfons  concerned  are  as  his  de- 
puties. And  by  the  nature  of  the  truft  he  ought  fafely  to  keep 
all  letters  there  at  his  peril  in  his  cuftody.  This  cafe  does  not 
differ  from  the  cafe  of  the  marflial  of  the  King's  Bench,  or  warden 
ofthei^/ff/,  who  are  obliged  fafely  to  keep  the  prifoners  at  their 
peril ;  and  it  is  no  plea  for  them,  that  traitors  broke  the  prifon 
againft  their  will.  33  Hen.  6.  i.  And  the  law  was  fo  at  com- 
mon law  in  cafe  of  damages  recovered  in  trefpafs  quare  vi  et  armis^ 
and  when  the  ftatute  25  Edio.  3.  cap.  17.  made  the  body  liable  to 
execution  for  debt,  the  gaoler  ought  to  keep  fuch,  as  fafely  as  de- 
fendants condemned  for  damages  in  trefpafs  i}i  et  armis.  The 
Hime  law,  if  goods  levied  upon  a  levari  facias  (v/hich  was  the 
only  execution  before  the  ftatute  gave  a  Jieri  facias)  in  execution 
were  refcued  from  the  flieriffj  he  was  liable  to  an  action.  The 
fame  law  of  a  man  in  execution  upon  the  ftatute  of  13  Edw.  i.  de 
mercatoribus.  The  fame  law,  if  upon  an  extendi  facias  upon  a 
ftatute  merchant  the  goods  of  the  conufor  taken  by  the  fheriff"  were 
refcued  from  him.  And  there  is  no  difference  between  this  cafe  of 
the  poft-mafter  general,  and  the  gaoler,  fheriff",  ^c.  for  he  ought 
fafely  to  keep  the  letters  delivered  to  him,  as  the  others  ought  fafely 
to  keep  their  prifoners,  or  goods  taken  in  execution. 

2.  The  fubjcdl  ought  to  pay  a  premium  for  the  carriage,  to  him 
who  makes  it  his  employment.  And  when  a  man  takes  an  em- 
ployment upon  him,  to  receive  the  goods  of  the  fuhjcds,  and  re- 
ceives a  premium  for  it ;  that  is  fufficicnt,  to  charge  him,  to  an- 
fwer  the  lofs  at  all  adventures,  for  fuch  lofles  as  happen  within  the 
realm.     2  Cro.  id 8.     Hob,  17.  Rich.  v.  Kneeland. 

Objedion  by  Gould ]\i{k^\cc.  That  this  office  is  founded  in  govero- 
ment. 

Anfwcr.  If  he  means,  that  it  is  founded  by  the  law ;  he  could 
not  agree  his  inference,  becaufe  it  is  only  founded  by  a  different 
fort  of  law,  viz.  the  one  by  common  law,  the  other  by  ftatute  law, 
which  cannot  make  a  difference.  And  he  did  not  fee  in  what  fort 
of  government  it  was  otherwife  founded,  but  only  that  a  truft  is 
given  for  the  benefit  of  the  fubjedf. 

Objedlion 
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Objecflion  l^y  Gould  juflice.  That  fuch  charge  ought  to  be  by 
fome  fort  of  contract. 

AnAvcr.  He  denied  that  any  cnntracft  was  neceffary,  to  charge 
the  defendants;  but  it  is  like  the  cales,  where  ofiicers  by  courfe  of 
law  receive  goods  for  the  benefit  of  others,  they  are  obliged  to  keep 
them  fafely  by  them,  fo  that  they  may  have  the  benefit  of  them. 

Objedllon.    The  defendants  receive  no  premium  from  the  plaintiff. 


Anfwcr,  The  plaintiff  gives  a  pretniiim,  which  intitles  him  to 
a  remedy ;  and  againft  whom  fliall  he  have  it,  if  not  againft  the 
publick  officer,  againfl  the  poft-mafter  general,  by  whofe  negligence 
he  fuffers.  2.  The  defendants  receive  a  premium,  viz.  a  falary  of 
1500/.  per  annum  (which  is  a  fufficient  reward)  paid  out  of  the 
profits  of  the  ofiice.  And  therefore  this  cafe  is  not  diflinguiOiable 
from  the  cafe  of  Mon  v.  Slue,  i  I'entr.  190,  238.  Raym.  220.  in 
which  cafe  the  objedtjon  was,  that  the  matter  of  the  (hip  did  not 
receive  the  freight  to  his  own  ufe ;  but  yet  adjudged,  that  he  was 
liable  for  the  goods  of  which  the  .fliip  was  robbed  in  the  river:  and 
the  reafons  given  were,  i.  becaufe  he  was  an  officer  known; 
2.  becaufe  he  received  his  falary  out  of  that  which  was  paid  for 
freight ;  both  which  reafons  hold  in  this  cafe. 

Objedion.  The  mafter  of  the  (hip  might  take  caution,  £ff.  the 
pofl-mafter  general  cannot. 

Anfwer.     He  did  not  know  how  the  mafler  of  the  (hip  could 
take  caution,  &c.    It  was  faid  in  the  cafe  of  Mors  v.  Slue,  that  if  a 
man  came  to  lade  goods  at  an  unfcafonable  time,  he  was  not  ob- 
liged to  take  them   in,  as  before  he  was  ready  to  fail.     But  if  he 
takes  them  in  before,  and  they  are  loft,  be  will   be  liable  to  an 
A  common     adlion.     So  a  common  carrier  may  refufe  to  admit  goods  into  his 
carrier  may    warchoufe,  before  he  is  ready  to  take  his  journey ;  but  yet  neither 
niit^  goods  into '^'is  One  nor  the  other  can  refufe  to  do  the  duty  incumbent  upon 
his  vvaretioafe.  them  by  Virtue  of  their  publick  imployment. 

3.  This  cafe  Is  within  the  fime  reafon  and  equity  upon  which 
I  -the  cafes  are  founded,  in  which  men  are  chargeable  for  negligent 

keeping  ;  and  this  is  the  reafon,  that  if  they  (hould  not  be  charged 
without  affigning  a  particular  negledf,  they  miglit  defraud  any  man, 
and  he  would  not  be  able  to  prove  it ;  and  that  is  the  reafon  of  the 
cafes  of  carriers,  &c.  And  this  reafon  is  given  in  Jujiinian,  lib.  4. 
///.  5.   Mirfiiiger.  comment.  JoL  5617.     Such  matter  is  tranfadled 

among 
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among  a  multitude  of  people,  and  therefore  no  particular  of  them 
-can  be  charged ;  and  therefore  the  officer  ought  to  be  charged, 
who  chufes  fuch  inferior  officers.  The  cafe  of  Mors  v.  Slue  was 
liarder,  becaufe  there  the  fcrvants  were  overcome  by  a  fuperior 
■force. 

OKjedlon.  The  common  carrier  may  fue  the  hundred,  the 
pofl-maftcr  general  cannot  fuc  any  body. 

Anfwer.  That  is  no  reafon,  becaufe  a  carrier  was  chargeable 
before  the  ftatute  oiWiiitcn,  at  which  time  he  could  not  fue  the 
hundred.  Befides,  that  he  is  liable,  where  he  has  no  remedy  againft 
the  li'jiidred;  as  for  goods  loft  out  of  his  warehoufe,  or  out  of  his 
■waggon  in  the  yard. 

Objedion.  The  inn-keeper  is  only  chargeable  for  goods  in  his 
cuflody  within  his  inn,  and  not  for  a  horfe  put  to  grafs,  and  there- 
furc  it  diffiiJS  from  this  cafe. 

/infwer.  Here  the  letter  was  within  the  walls  of  the  poft-houfe. 
But  tlie  cafe  of  the  innkeeper  is  ftronger,  becaufe  he  is  obliged, 
wl)ile  he  has  room,  to  let  in  all  travellers.  But  ccontra  of  the  poft- 
maflcr  general,  who  may  chufe  his  deputies  and  fcrvants. 


Objedion.     The  inn-keeper  has  people  up  all  the  night  In  the 


mn. 


Anfwer.     And  the  poft-mafter  general  alfo  in  the  poft-office. 

Objeftion.      The    cafe  of  Sir  Henry  Herbert  and   Mr,  Paget. 
1  Sid.  yy.  Rcym.  53. 

Anfwer.  There  prima  facie  they  held  the  defendant  chargeable; 
but  afterwards  they  were  of  opinion  for  the  defendant,  that  he  was 
not  chargeable,  becaufe  the  clerks  of  Mr.  Henley  had  liberty  to  enter 
into  the  treafury  without  his  confcnt,  and  fo  the  accefs  to  the  re- 
cords was  not  confined  to  his  fcrvants  only.  But  here  no  body 
could  enter  into  the  poft-office  but  the  icrvants  of  the  defendants 
onlv.  This  cafe  differs  from  the  lofs  of  a  letter  upon  the  road,  but 
to  that  he  give  no  opinion  ;  for  a  carrier  receives  goods,  fafely  to 
keep,  and  lifely  to  carry ;  but  the  poft-mafter  general  receives  the 
Icttcis,  fafely  to  keep  and  fend  ;  fo  that  there  may  be  a  quLftion, 
whether  the  poft-mafter  ffiall  be  chargeable,  when  he  has  fafely  fent 
the  letters  out  of  the  office.  Bat  admit  that  he  Ihould  not  be  liable, 
when  the  poft-boy  is  robbed  upon  the  road ;  yet  it  will  no:  follow, 
that  he  ib  not  chargeable  for  letters  taken  out  of  the  office.     In  the 

8  D  cafe 


6<4^  Eafler  Term  13  Will.  3. 


cafe  oi  Morfe  v.  Slue,  if  the  fliip  had  been  at  fea,  the  mafter  would 
not  have  been  liable ;  yet  it  does  not  follow,  that  he  fliall  not  be 
chargeable  for  a  lofs  at  land.  If  a  man  comes  to  an  inn,  and  orders 
the  inn-keeper  to  put  his  horfe  into  the  ftable,  being  hot,  and  to 
Jet  him  cool,  and  then  to  put  him  to  grafs ;  becaufe  the  inn-keeper 
fhould  not  be  chargeable,  if  he  were  flole  after  he  is  put  to  grafs, 
it  does  not  follow  from  thence  that  he  Hull  not  be  chargeable, 
if  he  be  ftole  before  he  be  turned  to  grafs,  whilfl  he  is  in  the 
liable. 

4.  It  is  the  duty  of  the  poft-mafler  to  receive  exchequer  bills, 
and  to  fend  them  by  the  mail.  For  he  ought  to  receive  fuch 
packets  as  are  proper  to  be  fent  by  the  poft  j  and  fuch  are  exche- 
quer bills. 

Caieagaind  a      I .  If  a  man  takes  upon  him  a  publick  employment,  he  is  bound 

man  who  has  jq  ferve  the  publick  as  fiir  as  the  employment  extends;  and  for  re- 

^oyment/for  fi^^i^  an  adion  lies,  as  againft  a  farrier  refufing  to  fhoe  a  horfe. 

.jsefufing  to      Keilio.  50.  againft  an  inn-keeper  refufing  a  guefl:,  when  he  has  room. 

execute  It,  to  £);'^,;-  j  rg^  ^/,  03.  againft  a  carrier  refufing  to  carry  goods,  when 

he  has  convenience,  his  waggon  not  being  full.     He  had  known 

fuch  adion  brought,  and  a  recovery  upon  it,  and   never  difputed. 

So  an  aftion  will  lie  againft  a  flieriff,  for  refufing  to  execute  pro- 

cefs.     The  fame  reafon  will  hold,  that  an  adion  ftiould  lie  againft 

the  poft-mafter,  for  refufing  to  receive  a  letter,  &c. 


,  ni^ndamage. 


2.  Exchequer  bills  are  proper  to  be  fent  by  the  poft.  The  adt 
does  not  confine  it  to  any  fpecific  thing,  but  generally  of  packets. 
It  appears,  that  the  aft  intended  that  other  things  fhould  be  fent  by 
the  poft,  as  well  as  letters.  By  the  words  of  the  adl,  deeds  and  other 
things.  Alfo  Exchequer  bills  are  light.  And  a  pearl-necklace  ojf 
1000/.  value  may  be  lent  by  the  poft. 

,     Objedlon.     Exchequer  bills  are  new  things  created  by  adt  of 
•parliament. 

Anfwer.  A  new  intereft  created  by  a  fubfequent  ftatute  will  be 
under  the  Huiie  remedy  as  a  thing  hi  ejfe  before  of  the  fame  nature. 
4  Co,  4.  a.  Vernon's  cafe.  And  one  may  as  well  fiiy,  that  trover 
or  trcfpafs  will  not  lie  for  them,  becaufe  they  ar6  new  things. 
Bills  of  exchange  might  have  been  fent  by  the  poft,  and  Exchequer 
bills  are  like  to  them.  A  bill  of  exchange  payable  to  a  man  or 
■bearer  is  a  lawful  bill  of  exchange,  and  may  be  fent  by  the  poft,  as 
■well  as  one  payable  to  a  man  or  order. 


(Objeftlon. 
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Objection.  That  the  poft-mafter  will  not  be  chargeable  for  bills 
of  exchange  loft,  becaufe  they  are  excepted  out  of  the  ad,  that 
nothing  fliall  be  paid  for  them. 

Anfwer.     That  the  letter  ought  to  be  intended  to  be  written  for 
■the  fake  of  the  bill,  and  therefore  payment  of  the  letter  is  payment 
for  the  bill.     As  where  a  man  comes  to  an  inn,  he  ftiall  pay  no- 
thing for  the  keeping  of  his  goods ;  yet  the  advantage  which  the 
.inn-keeper  hath  by  the  pre  fence  of  the  gueft,  makes  him  liable. 

3.  Exchequer  bills  are  not  excepted,  and  therefore  fhall  pay 
portage. 

4,  The  defendants  being  publick  officers  are  chargeable,  though 
they  had  no  benefit ;  as  the  (herifF,  though  he  has  no  fees  for  fuing 
of  executions.  For  where  the  law  gives  a  man  cuftody  of  a  thing 
virtute  officii,  it  obliges  him  to  keep  it  fafely.  And  therefore  upon 
the  reafon  of  Soiithcote's  cafe,  4  Co.  83.  b.  if  goods  are  delivered  to 
a  man  to  be  fafely  kept,  and  he  accepts  them,  he  fliall  be  charge- 
able if  they  are  loft.  An  officer  accepts  fuch  things  as  come  to  him 
'•virtiite  officii  upon  this  truft,  and  therefore  he  ftiall  be  chargeable 
for  them  if  they  be  loft" ;  and  one  cannot  put  a  cafe  of  a  publick 
officer  to  the  contrary.  The  opinion  in  4  Co.  83.  of  a  general 
.bailment,  is  not  law ;  for  upon  a  general  bailment  the  baillee  ought  Bailment. 
to  keep  them  only  as  his  own.     3  Cro.  815. 

'  5.  Before  the  12  Car.  2.  any  one  might  have  erected  a  poft- 
office,  and  fuch  ecedor  had  been  liable  for  mifcarriage;  and  there- 
fore this  poft-mafter  is  liable  alfo;  for  now  the  adt  having  prohi- 
\  .bited  the  fubjedls  to  employ  any  other  but  this  poft-mafter  general, 
it  would  he  hard  to  deprive  them  of  the  remedy  which  they  had 
before. 

Objection.     The  plaintiff  has  a  remedy  againft  Breefe. 

Anfwer.  If  it  could  be  proved  that  Breefe  took  out  the  Exche- 
quer bills,  he  agreed  that  it  was  fo  ;  likewife  any  ftranger  that  took 
them  out  might  be  charged  as  a  lert-feafor  j  but  Breeje  cannot  be 
charged  as  an  officer  for  negledt :  for  misfeafance  of  a  deputy  an  Efcape  againft 
adion  will  lie  againft  him,  but  that  is  not  qua  officer,  but  qua  tort  2,^oler. 
feafor.  And  according  to  this  is  the  difference  between  a  negligent 
and  a  voluntary  efcape.  A  gaoler  is  liable  to  an  adion  for  the  latter, 
but  not  for  the  former,  i  Leo?i.  146.  Cro.  Eliz.  175,  743.  i  Roll. 
Rep.  78.  This  office  is  manageable  only  by  them,  their  deputies 
and  fervants,  and  what  is  done  by  a  deputy,  is  done  by  the  prin- 
cipal ; 
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cipal ;  and  reafonable,  becaufe  the  principal  may  remove  the  de- 
puty at  pleafure,  though  he  puts  him  in  for  life,  for  it  is  contrary 
to  the  nature  of  a  deputy,  not  to  be  removable.  Hob.  1 3.  More  856. 
A  deputy  may  forfeit  the  ofhce  of  the  principal ;  as  if  he  does  fuch 
ads  as  would  be  a  forfeiture  in  the  principal.     39  Hen.  6.  34. 

Objedion.     Dicr  238. 

Anfwef.  It  is  (by  him)  diredly  contrary  to  the  purpofe,  for 
which  his  brother  GouIJ  cited  it. 

Objedion.  This  will  be  to  make  the  defendants  refponfible  here 
for  the  fervants  of  the  deputies. 

Anfwer.  If  a  deputy  has  power  to  make  fervants,  the  principal 
will  be  chargeable  for  their  misfeafance,  becaufe  the  ad  of  the  fer- 
vant  is  the  ad  of  the  deputy,  and  the  ad  of  the  deputy  is  the  ad 
of  the  principal.  But  here  Brecfe  is  the  fervant  of  the  defendants 
themfelves. 

Objedion.  The  defendants  are  but  fellow-fervants  with  Breefe, 
becaufe  all  receive  their  falaries  from  the  King. 

Anfwer.  He  is  appointed  by  the  defendants,  and  is  their  fer- 
vant, and  removable  by  them,  though  they  do  not  pay  him  his 
wages.  But  tiien  fiippofe  that  Breefe  is  not  a  fervant  of  the  de- 
fendants, then  it  will  be  flrongcr  agr.inft  the  defendants,  for  then 
Breefe  will  be  as  a  flranger,  and  then  they  will  be  the  rather  liable, 
the  ad  appointing  them  to  manage  the  office  by  their  fervants. 

Objedion.  Poicys  juftice  compared  the  defendants  to  a  captain 
of  a  company;  and  he  fhall  not  be  chargeable  for  the  cowardlinefs 
of  his  foidiers,  no  more  fliall  the  defendants  for  the  negligence  of 
Breefe,  admitting  him  to  be  their  fervant. 

Cafe  againft  Anfwer.  If  A.  received  a  particular  damage  by  the  cowardlinefs 
the  captain  of  of  the  foldicrs  of  a  Captain,  he  (liiiU  be  chargeable;  but  in  fuch  cafe 
havin- ca/"'^'""^  prcjuilice  is  national.  But  the  mafter  of  a  fliip  is  liable  for  the 
ardiy  foidiers.  negled  of  his  mariners. 

■*■. 

Objedion.  The  ad  did  not  intend  that  the  defendants  fhould 
be  chargeable. 

Anfwer.  He  was  of  a  contrary  opinion,  becaufe  all  the  power  is 
placed  in  the  poft-m.ifter  general.  And  when  a  ftatute  ereds  a  new 
•office,  and  places  it  under  fuch  circumflances,  as  in  confequence 

of 
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of  law  make  the  officer  liable  ;  it  muft  be  prerumed  to  have  been 
rtheir  intent,  tliac  he  Ihall  be  chargeable. 

2.  It  appears  by  the  words  of  the  ad,  that  they  Intended  that 
;the  difpatchcs  fhould  be  fafe. 

3.  It  appears  by  the  aft,  that  it  was  the  judgment  of  the  parlia- 
ment, that  they  were  liable  for  the  fiult  of  the  deputy.  Par.  3. 
It  is  provided  that  the  poft-mafters  general,  and  their  deputies,  &c. 
Then  par.  10.  a  penalty  of  5/.  is  impofed  upon  the  poft-mafter, 
if  there  be  a  failure  of  furnifliing  with  poft-horfes ;  from  whence  it 
appears,  that  the  parliament  looked  upon  the  fault  of  the  deputy  to 
be  the  fault  of  the  pofl-mafter. 

Obje€lion.     This  will  ruin  the  office. 

Anfwer.     It  will  make  them  more  careful. 

Objedtion.     This  will  encourage  frauds. 

Anfwer.  The  method  to  prevent  them  is  to  make  the  poft- 
mafter  liable. 

Objedtion.  The  plaintiff"  might  have  fent  his  Exchequer  bills 
by  fome  other  means. 

Anfwer.  That  will  not  excufe  the  defendants;  no  more  than 
it  will  be  an  excufe  to  an  inn-keeper,  that  his  gueft,  who  has  loft 
his  goods,  might  have  gone  to  another  inn. 

Objedtion.     Tht  p-emium  limited  by  the  adl  is  too  fmall. 

Anfwer.  The  defendants  have  accepted  the  office  upon  thofc 
terms. 

Objcdlion.  The  patent  is,  that  they  {hxW  obferve  the  orders  of 
the  King  under  the  fign  manual,  and  the  orders  of  the  treafury 
•concerning  the  revenue. 

Anfwer.  Their  obfervance  of  the  orders  of  the  Treafury  will 
not  interrupt  their  care  of  the  letters ;  and  if  a  prejudice  happen  by 
obfervance  of  the  King's  orders,  that  will  not  excufe  ;  becaufe  they 
are  obli^^ed  to  obferve  the  moft  convenient  mctlioJs  for  the  execu- 
tion of  the  office  according  to  the  diredVions  of  the  adf,  and  the  pa- 
tent cannot  excufe  them  in  any  negledl  of  that, 

8  E  Objedtion. 
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Objedlion.  There  is  a  ckufc  in  the  patent,  that  the  poA-mailer 
fliall  not  be  anfwerable  for  a  fault  in  their  deputy,  but  only  lor  their 
own  3.0:. 

Anfwer.  That  is  only  Intended  of  imbezilment  of  the  revenue 
by  their  deputies,  and  as  to  that  the  (aid  claufe  will  excufe  them  j 
but  it  will  not  excufe  them  from  any  remedy  that  the  fubjedl:  hath 
againfl  them  for  his  benefit  by  the  law.  And  no  no7i-objiante  in 
fuch  cafe  will  avail,  nor  any  charter  of  exemption.  And  for  thefe 
reafo4TS  he  concluded,  that  judgment  ought  to  be  given  for  the 
plaintiff.  But  the  other  three  judges  being  of  a  contrary  opinion, 
judgment  was  given  for  the  defendants.  But  however,  the  plaintiff 
intending  to  bring  a  writ  of  error  upon  the  faid  judgment,  the  de- 
fendants'leeing  that,  paid  the  money  to  the  plaintiff,  as  1  vv.is  in- 
formed. 

Parker  v^rf.  Kett. 

G.  C.  I  Salk.  I  N  ejedlment  brought  for  lands  in  Tre/lngham  in  Norfolk,  on  the 
%^'"  g  1  demife  of  Charles  Kett,  the  caufe  was  tried  before  Holt  chief 
g;'  '    juftice  of  the  King's  Bench;  and  he  making  f-mc  diffici:hy  in  the 

i:  Mod.  467,  point  of  law  arifing  upon  the  evidence,  he  referved  it  as  a  point  for 
470,  690.  j^jg  confideration,  and  afterwards  gave  order  that  it  f]-iOuld  be  irgued 
a  ma"^"  with  ?«  B.  R.  to  have  the  opinion  of  all  the  judges  of  the  faid  court, 
power  to       And  it  was  argued  accordingly  feveral  times,  by  Mr.  Williams  and 

"''''^\kes5  ^'■-  ^'^''^  °^  °"^  ^^^^'  ^'""-^  ^''*  ^^°^'-'^^^^  ^"d  '^'■-  ^'^rthey  of 
Ws  deputy  ;  *  the  Other  fide.  And  now  the  chief  juftice  pronounced  the  opinion 
.5.  by  writing  of  the  whole  court.  The  cafe  was  thus:  Charles  Kett  co^-^hoXdtz 
"nd'feal'makes  i"  ^^e  of  the  lands  in  quellion  held  of  the  manor  o^  Rejiinck  in  Nor- 
c.  his  Ae^niy.follz  made  his  will,  and  thereby  devifed  thefe  lands  in  queftion  to  the 
to  tiie  intent  (defendant  Elizabeth  his  wife  for  her  life,  remainder  to  his  fon 
xendeTo^fG.''  Chdj-les  the  leffor  of  the  plaintiff  in  t..il,  remainder  to  his  wife  in  fee. 
of  copyhold  Mr.  SaKiiel  Keck  the  mailer  in  Chancery  was  conftituted  fieward 
lands;  c.         r-  (N/,^  ,-n^noi-  by  patent,  to  exercife  the  faid  office  by  hirtifelf,  or 

takes  the  fur-'     .     ,   „,    .  ,       ■'    ^      ,  •  r      i  •    i  t-     ;  i      ^r 

render  accor-  his  iuftiCKnt  deputy  3    by  Virtue  or  which  power  Keck  made  O/maji 

dinglyout  of  Clerke  his  deputy  fteward,  and  he  had  executed  the  faid  office  many 

wdl'  ^""^      years.     Charles  Kett  the   father   being  fick,    fent  to  deilre  OJha?! 

.Clerke  to  come  to  him,  to   take  a  furrender  of  thefe  lands  to  the 

ufe  of  his  will ;    but  Clerke  not  being  able   to  come  himfelf,  by 

writing  under  his  hand  and  feal  appointed  Thacker  and  Ballajion  to 

be  his  deputies  jointly  and  feverally,   only  to  take  this  furrender. 

Accordingly  Ballajion  took  the  furrender   of  Charles  Kett  out   of 

court  to  the  \ik  of  his  will.     And  at  the  next  court,   which  was 

;iiter  the  death   of  the  furrenderor,    this  furrender  was  prefented 

before 
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.before  Ofman  Ckrke,  and  Elizabeth  Kett  the  defendant  was  ad- 
mitted by  Ofmcm  Gierke.  Upon  which  Charles  Kett  demifed  thefe 
lands  to  the  plaintiff  in  order  to  bring  an  ejedlment,  to  try  the 
title ;  fuppofing  that  tliis  furrcnder  was  void,  being  taken  by  the 
deputy  of  a  deputy-fteward  out  of  court,  &c. 

But  Holt  chief  juftice  declared,  that  all  the  judges  of  the  King's 
Bench  were  of  opinion,  that  this  furrender  was  a  good  furrender. 
And  in  delivering  this  refolution  he  faid,  that  two  queftions  had 
been  made  in  the  argumehts  at  the  bar. 

1 .  Whether  Ballajlon  had  a  good  original  authority  to  take  this 

furrender. 

2.  Suppofing  that  he  had  not,  yet  whether  this  defed  was  not 
cured  by  the  intention  of  the  law,  or  by  fubfequent  acts. 

And  as  to  the  firft  point  they  held,  that  Ballafton  deriving  his 
authority  from  a  writing  under  the  hand  and  feal  of  the  deputy- 
flevvard,  had  a  good  original  authority.  For  where  an  officer  has 
power  to  make  a  deputy,  fuch  deputy  (when  he  is  created  fuch) 
may  do  any  aft,  that  his  principal  might  do^  and  lefs  power  he 
cannot  have.  Hob.  12.  Norton  v.  Sims,  in  cafe  of  an  under- 
fheriff;  which  cafe  goes  farther,  becaufe  there  the  covenant  that 
the  underflieriff  fhould  not  execute  any  execution  for  more  than 
20/.  without  the  fpccial  warrant  of  the  high  flieriff,  was  held 
void,  becaufe  it  was  repugnant  to  the  nature  of  the  deputation. 
Then  here  if  the  fteward  could  have  given  fuch  a  power  (and  that 
was  never  doubted,  but  that  he  might  have  impowered  a  man,  to 
have  taken  a  furrender  out  of  court ;  and  fuch  perfon  is  not  a  de- 
puty, having  only  power  to  do  one  fingle  adt,  whereas  a  deputy 
by  the  nature  of  the  deputation  lias  power  to  do  all  ads)  Ofnicvi 
Gierke  as  deputy  for  the  reafons  aforefaid  mi^ht  do  the  fime 
thing.  And  it  is  but  the  common  cafe  of  undcrfhcriffs,  who  have 
power  to  ni.ike  bailiffs,  and  to, fend  procefs,  all  over  the  kingdom, 
and  that  only  by  virtue  of  their  deputation. 

Objedion.  That  the  cafe  of  the  underfherifF  is  not  parallel,  be- 
caufe he  ads  in  the  name  of  the  iheriff,  but  here  Gierke  has  aded 
in  his  own  name. 

Anfwer.  It  is  neceffary,  that  the  underflieriff  ad  in  the  name 
of  the  flieriff,  becaufe  the  writs  are  direded  to  the  fheriff,  and 
therefore  ading  under  the  faid  writs,  he  mufl  make  ufe  of  the 
name  of  the  flieriff.  But  here  the  deputy-fleward  has  a  general 
power,  and  therefore  it  is  not  requifite,  that  he  do  the  ads  in  the 

ijame 
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name  of  Keck.  But  9  Co.  76.  ^.  may  be  objedled,  where  it  is 
Leld,  that  he  who  adls  as  attorney,  ought  to  ufe  the  name  of  his 
principal ;  but  it  will  be  goodj  as  it  is  done  here ;  for  in  Coomb'i 
cafe  the  point  of  the  cafe  was  otherwife  determined,  for  there  the 
furrender  was  made  by  the  attornies  in  their  own  name ;  and  there 
being  fufficient  authority,  it  will  be  good,  though  it  is  not  fo  regu- 
lar and  formal.  But  the  entr^-fliould  have  been,  A.  t'le  copyhol- 
der by  B.  and  C.  his  attornits  furrendered,  &c.  for  the  adt  of  the 
deputy  is  the  aft  of  the  principal ;  and  all  the  entries  in  the  King's 
Bench  upon  record  are,  A.  per  B.  attornatum  fuum  queritur^  &c. 
and  if  that  had  been  done  in  this  cafe  it  had  been  more  formal,  but 
■yet  this  is  fubftantial. 

Objedlion.     Farther,   in  Coomb's,  cafe  the  authority  was  recited, 
which  is  not  done  here,  but  he  feems  to  acfl  as  principal,  whereas  he 
ought  to  have  fliewn  his  deputation  by  way  of  recital  in  the  ap- 
pointment.    But   notwithilanding   this   objedion   it  is  good.     For 
SDiverfity.       where  a  man  does  fuch   an  adl,  as  cannot  be  good  by  any  other 
means  but  by  virtue  of  his  authority,  it  fhall  be  intended  to  be  an 
execution  of  his  authority}  but  where  a  man  has  an  intereft  and 
authority,  and  does  an  aifl  without  reciting  his  authority,  it  (hall 
be  intended  to  be  done  by  virtue  of  his  intereft.     6  Co.  17.    Sir 
Edward  Clere's  cafe.     So  here  the  conftituting  of  BaUa/ion  by  Of- 
man  Gierke  as  his  attorney  will  be  good  by  his  authority,  without 
Deputy  (lew-  reciting  it,  becaufe  otherwife  it  would   be  of  no  avail.     Befides, 
ard  may  hold  ^j^^^  ^  deputy  may  hold  a  court  either  in  his  own  name  as  deputy- 
own  name,     fteward,  or  in  the  name  of  the  fteward,  and  fo  for  the  fame  reafon 
he  might  make  this  appointment  in  his  own  name.     But  it  is  ob- 
jefted  farther,  that  he  calls  them  deputies  in  his  appointment,  &c. 
and  a  deputy  cannot  make  a  deputy,  nor  can  a  deputy  be  made  to 
do  any  fingle  act. 

Anfwer.  It  appears  fufiiciently,  what  Clerke  meant,  viz.  that 
they  fliould  be  his  fervants.  And  there  are  alfo  words  large  enough 
in  the  appointment,  to  comprehend  it.  And  the  cafe  in  Cro.  Eliz. 
533.  rules  it;  for  the  reafon  there  was,  becaufe  he  was  a  fcrvant, 
and  the  deputy  of  a  minifterial  officer  may  appoint  a  fervant. 
And  therefore  for  thefe  reafons  they  all  held  the  furrender  to  be 
originally  good. 

Steward  de         2.  They  held,  that  admitting  that  the  authority  originally  was 
faao.  defective,  yet  they  were  fufficient  ftewards  de  faSio,  and  the  fur- 

render for  that  reafon  good.  Doubtlefs  a  fteward  de  faSlo  may 
take  a  furrender.  Then  fuch  fteward  is  no  other,  than  he  who 
has  the  reputation  of  being  fteward,  and  yet  is  not  a  good  fteward 
in  point  of  law.  Now  here  Clerke  was  a^ood  deputy.  Now  fup- 
4  po^"^"» 
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pofe,  that  he  had  made  Thacker  and  Ballaffoti  deputies  abfolutely, 
which  would  have  been  void  ;  yet  it  would  have  given  'Thacker  and 
Ballafton  the  reputation  of  being  good  ftewards ;  and  a  furrendcr  to 
•them,  and  a  prefentment  afterwards  in  court,  and  admittance  made 
accordingly,     would    be   good.     The  cafe    of  Kjiowles  v.   Luce, 
Moore  109,  no.  is  a  cafe  ftrong  in  point.     The  cafe  there  vvasj 
there  were  two  ioint  ftewards,  one  of  them  held  a  court,  and  took 
a  furrender,  and  it  was  held  good  ;  now  one  of  them  could  not  adt 
alone,  but  yet  being  named  iu  the  patent,  it  gave  a  colour  and  re- 
putation to  the  thing  ;   there  Mcmwood  delivered  the  opinion  of  the 
•court,    and  faid  that  there  was  a  difference  between  a  copyhold 
granted  by  a  fteward  who  has  a  colour  and  no  right  to  hold  a 
court,  and  a  fteward  who  has  neither  colour  nor  right;  for  if  a 
■colourable  fteward  affembles  the  tenants,  and  they  do  their  fervice, 
the  adls  are  good  that  he  does,  as  an  under  fteward  after  the  death 
of  the  chief  fteward,   or  the  clerk  of  the  lord  of  the  manor  who 
holds  court  v/ithout  the  contradidion  or  difturbance  of  the  lord, 
though  he  has  no  patent,  nor  any  exprefs  authority  to  be  fteward  ; 
and  the  reafon  is  this,  becaufe  the  tenants  are  not  obliged  to  exa- 
•mine  the  authority  of  the  fteward  whether  it  be  lawful  or  not, 
nor  is  he  compellable  to  give  account  of  it  to  them.     Now  in  this 
cafe  Thacker  and  Ballajion  without  doubt  had  an  authority  as  good 
as  the  deputy  of  a  dead  fteward  or  the  lords  clerk.     And  this  is 
agreeable  to  the  reafon  of  the  law  in  other  cafes,  as  a  legal  aft  done 
by  an  executor  de  fin  tort  will  bind  the  rightful  executor.     5  Co. 
30.  h.  and  yet  he  is  but  an  executor  de  fa£fo ;    and  if  the  right- 
fol  executor  bring  trover  againft  him,    he  ftiall  recover  only  fa 
much  in  damages,  as  he  has  adminiftred  unduly ;  and  the  reafon  is, 
becaufe  the  creditors  are  not  bound  to  feek  farther  than  him  who 
adts  as  executor;  therefore  if  an  executor  de  fin  tort  pays  100/.  of 
the  teftator's  in  a  bag  to  a  creditor,  the  rightful  executor  fhali  not 
have   trover   and   converlion   againft   the   creditor.     There   is  alfo 
the  cafe  of  the  bifliop   of  Ojory.     Cro.  Jac.  554.     2  Roll.  Rep. 
101,    130.     Pa/m.  22,  that  if  a  biftiop  de  faclo  in  poffelTion  grants 
■inftitution,   and  thereupon  induction  is  had,    it  will  make  a  ple- 
narty ;  and  yet  there  can  be  but  one  biOiop  of  one  diocefe ;   but 
by  reafon  of  the  appearance  and  colour,  which  he  in  poffeftion 
hath  of  being  biftiop,    all  judicial  adts    done  by   him  are  good. 
And   he  concluded  with  the    cafe    of  i    Leon.  288.  of  the    lord 
Dacres  which   is  ftronger;    for  the  underfigning  of  the  copy  in 
the  faid  cafe  by  the  lord  Dacres  fignified  nothing,  being  after  the 
.grant,  and  could  amount  to  no  more  than  a  declaration  of  his  con- 
fent,    or  at  moft  to  a  confirmation,    but  could   not  amount  to   a 
grant;   and  a  releafe  or  confirmation  of  copyhold  lands  is  of  no 
avail  in  law,  unlefs  the  copyholder  be  in  by  admittance,  4  Co.  25.  b. 
hut  it  was  neceflury,  it  being  a  voluntary  grant,    which  without 
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fuch  confent  or  confirmation  had  been  void.  Then  if  the  grant  by 
the  fteward's  fervant  (which  was  the  cafe  of  the  lord  Dcicres)  in 
court  was  good  ;  this  furrender  taken  out  of  court,  and  afterwards 
prefented  in  court,  and  admittance  made  in  purfuance  of  it,  will 
be  good  alfo.  And  a  rule  was  made,  that  the  verdid,  which  was 
given  for  the  plaintiff  for  his  fecurity  in  this  cafe,  fhould  be  fet 
afide,  and  that  the  defendant  fliould  have  her  cofls. ' 

Thorpe  verf.  Thorpe.     Ante  235. 
Intr.  Pafch.   12  Will.  3.     B.  R.    Rot.  253. 


s 


:ifr 

S.  c.  Comyns  Certain  lands  per  modum  mortgagti,  and  that  there  was  a  difcourfe 
98-  between  the  plaintiff  and  defendant  concerning  the  faid  mortgage, 

445!  452.° '^'id  that  the  plaintiff  fliould  releafe  his  equity  of  redemption,  and 
Indebitatus      thcrcupon  the  plaintiff  agreed  to  make  a  good  and  fufhcient  releafe 
nftimpfit  (or    of  his  equity  of  redemption,    i?i  cojifideratione  ciijics  the  defendant 
ejf.yot r?-   agreed  to  pay  the  plaintiff  7/.  and  that  the  defendant   in  confi- 
deniptionin    deration  of  the  agreement  aforefaid,  and  that  the  plaintiff  would 
mortgaged      perform  his  part  of  the  agreement,  affumed  to  perform  his ;   and 
March  203.    affign'd  for  breach,  that  although  the  plaintiff  had  performed  0})ima 
Godb.  Z03.    in  agreamento  illo  contcnta  ex  parte  of  the  plaintiff  to  be  perform- 
Jenk.  324.      ^^^  neverthelefs  the  defendant  had  not  paid  the  7/.  and  then  there 
7  Mad.  13.     is  another  count  of  indebitatin  ajfumpfit  pro  rclaxatione  acquit  at  is  re- 
demptionis  of  the  plaintiff,  &c.     To  which  the  defendant  pleaded, 
that  after  the  making  of  the  faid  promife,  viz.  29  'fu/y  1694.  the 
plaintiff  releafed  to  the  defendant  and  Hea/'e -Al  and  all   manner  of 
adions,   fuits,  caufcs  and  accounts,  debts,  duties,  reckonings,  fum 
and   fums  of  money,  and  demands    whatfoever,    which    the  faid 
John  had  or  might  have  againfl  tlie  defendant  and  the  faid  Heale 
for  any  matter,  caufe  or  thing  whatfoever.     The  plaintiff  prayed 
cyer  of  the  releafe  j  and  it  appeared  to  be  made  between  the  defen- 
dant  and  Heale  of  the  one  part,    ijnd  the  plaintiff  of  the  other, 
bearing  date  the  29  'Va/y  1694,  and  recited,  that  whereas  the  plain- 
tiff had  furrendered  to  the  ufe  of  the  defendant  by  mortgage  certain 
copyhold  lands,  and  had  alfo  furrendered  to  the  ufe  of  Heale  in 
the  fame  manner  a  capital  mefuage,  and  certain  other  lands,  the 
plaintiff  releafed  to  the  defendant  and  Hcale  all  provifo's  and  condi- 
tions in    the   faid  deeds,    writings,    and  furrendcrs  mentioned  and 
contained,  and  alfo  by  the  faid  deed  for  ever  acquitted  and  releafed 
all  his  eflate,  right  as  well  in  law  as  in  equity,  equity  of  redtmp- 
tion,  title,  claim,  and   demand  whatfoever  to  the  faid   l.nds,  me- 
fuage, and  all  and  lingular  the  premifTes,  and  every  of  them  >  and 
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that  he  the  faid  plaintiff  by  the  faid  writing  reniired,  releafcd,  and 
for  ever  quit  claimed,  to  the  defendant  and  Heale,  their  heirs,  exe- 
cutors, adminiftrators,  and  afligns,    all  and  all  manner  of  adtions, 
fuits,  caufes  and  accounts,   reckonings,    fum  and  fums  of  money, 
and  demands  whatfoever,  which  the  plaintiff  at  any  time  had,  &c. 
And  after  oyer  the  plaintiff  demurred.     And  after  argument  judg- 
ment was  given  for  him  in  the  Common  Pleas.     [As  fee  before, 
2-:! 5.]     And  it  was  argued  feveral  days  by  Mr.  Peere  Williams  and 
Mr.  William  Cowper  for   the  plaintiff  in  error,  and  Mr.  Raymond 
and  Mr.  ChcPyre  for  the  defendant  in  error.     And  the  counfel  for 
the  plaintiff  in  error  argued,    i .  That  there  was  not  here  a  fuffi- 
cient  confideration  to  maintain  the  ajj'umpfit^  becaufe  the  mortgagee 
after  the  condition  broken  has  an  abfolute  eftate  in  the  land,  and 
the  common  law  does  not  take  notice  of  the  equity  of  redemption, 
which  is  a  meer  proceeding  in  Chancery,  and  therefore  the  rcleafe 
of  it  after  the  condition  broken  in  the  eye  of  the  common  law  can- 
not mend  the  title  of  him,  who  had  an  abfolute  title  before,  and 
of  confequence  the  releafe  of  it  is  no  confideration.     2.  Admit  that 
the  law  will  take  notice  of  the  equity  of  redemption  that  the  mort- 
gagor hatli,  and  tbat  it  is  a  thing  valuable ;  and  confcquently  the 
releafe  of  it  a  valuable  confideration  j  yet  in  this  cafe  the  plaintiff 
ought  to  have  fhewn,  how  he  was  intituled  to  fuch  equity  of  re- 
demption ;  becaufe  it  may  be,  that  his  equity  of  redemption  was  i  Roll.  Abr. 
not  valuable,  and  then  a  releafe  of  it  will  not  be  a  valuable  confi-  ^'J- 
deration  ;  as  if  the  mortgage  was  for  the  whole  value  of  the  land  ; 
or  if  this  mortgage  w.is  made,    that  the   mortgagee  fliould   have 
the  land,    until  he  was  fatisfied  his  money  by  perception  of  the 
profits  ;  in  this  cafe  the  mortgagor  would  have  an  equity  of  re- 
demption, and  yet  it  would  not  be  valuable.     But  Holt  chief  juftice 
faiti,  that  the  laft  cafe  would  not  be  a  mortgage;  and  all  the  court 
held,  that  without  doubt  a  releafe  of  an  equity  of  redemption  is  a 
very  good   confideration,  and  the  common   law  will   take  notice, 
that  the  mortgagor  has  an  equity  to  be  relieved  in  Chancery.     See 
O-o.  £//«.  768.     2  Bidji.  4f\.     2/VH/r.  214. 

2.  It  was  argued  by  the  counfel  for  the  plaintiff  in  error,  that 
this  releafe  (hall  not  be  reftrained  by  the  recital,  but  flvall  be  con- 
flrued  as  a  general  releafe,  and  fo  the  plaintiff  in  the  original  afti- 
on  barred  by  it.  And  for  this  was  cited  the  rule  taken  in  yll- 
f ham's  cafe,  8  Co.  14S.  generalis  clai/fula,  &c.  9  Edw.  4.  4.  A. 
Bro.  releafe  29.  19  H>n.  6.  4.  b.  Plowd.  289.  (^.  and  that  every 
man's  deed  fliall  be  taken  mofi;  ftrongly  againft  himfelf. 

But  againfl:  this  it  was  argued  by  the  counfel  of  the  other  fide ; 
that  where  there  are  general  words  all  alone  in  a  deed  cf  releafe, 
they  (hall  be  taken  mofi:  ftrongly  againfl  the  rclcafor;  but  whce 
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there  is  a  particular  recital  in  a  deed,  as  here,  and  then  general 
words  follow,  the  general  words  fliall  be  qualified  by  the  parti- 
cular recital ;  and  fo  it  has  been  oftentimes  adjudged.  And  to 
^Cfo.  i8«.  prove  this  were  cited  2  Roll.  Abr.  409.  /A  3.  2  Saimd.  414.  i  An- 
l^y'^:%l!' ^erf.  64.  Digg's  cafe.  3  Mod.  2^7.  Cole  v.  Knight.  But  to 
ifob.  74.  this  point  the  court  gave  no  opinion,  though  the  judgment  in  the 
Dier  240.      Common  Pleas  was  given  only  upon  this  point. 

3.  The  third  matter,  and  which  was  principally  urged  by  the 
counfel  for  the  plaintiff  in  error  was,  that  this  adlion  is  not  found- 
ed upon  the  making  of  the  releafe,  but  upon  the  promife  to  make 
it,  and  confequently  the  plaintiff  in  the  original  adion  had  right  of 
action  at  the  time  of  the  promife  made,  and  then  the  releafe  com- 
ing afterwards  releafed  it,  and  was  a  good  bar  of  this  aftion. 
March  j^.  Hsb.  88.  €7-0.  Eliz.  343.  All  which  books  prove, 
that  the  caufe  of  adlion  arofe  upon  the  promife  made.  Cro.  Eliz. 
703,  889.  Cro.  Car.  19.  But  if  it  fhould  be  admitted,  that  the 
caufe  to  have  this  adion  arofe  upon  the  making  of  the  releafe,  be- 
caufe  the  releafe  was  the  confideration  of  the  money  to  be  paid, 
and  fo  this  releafe  could  not  be  a  bar  of  it  j  yet  the  declaration  will 
be  erroneous,  becaufe  then  the  making  of  the  releafe  being  the  con- 
fideration to  maintain  this  adion,  it  ought  to  have  been  fhewn 
how  it  was  made  fpecially ;  and  a  general  performance  averred,  as 
here,  is  not  fufficient ;  and  confequently  the  judgment  of  the  Com- 
mon Pleas  is  erroneous. 

But  againft  this  It  was  argued  by  the  counfel  for  the  defendant 
in  error.  Of  which  opinion  was  the  whole  court.  And  Holt 
chief  juftice  pronounced  the  reafons  of  their  opinion,  and  that 
judgment  ought  to  be  affirmed. 

He  agreed,  that  if  the  plaintiff  could  have  an  adion  upon  this 
promife,  before  he  made  the  releafe ;  then  this  releafe  would  bar 
the  plaintiff.  But  e  contra,  if  the  plaintiff  could  not  have  had  an 
adion  upon  this  promife  before  the  releafe  made,  then  the  plain- 
tiff cannot  be  barred  of  his  adion  by  the  releafe  made ;  becaufe 
the  plaintiff  will  be  intitled  to  his  action  only  by  the  making  of  the 
releafe,  and  before  that  no  promife  was  broken  by  the  defendant. 
Cro.  Jac.  jyj.  Hancock  v.  Field.  A  releafe  of  all  demands  will  not 
difcharge  a  covenant  before  it  is  broken.  5  Co.  70,  Hoe's  cafe.  The 
queflion  then  will  be,  whether  the  plaintiff  could  have  maintained 
his  action  againfl  the  defendant  before  the  making  of  the  releafe. 

Where  there 

are  mutual  It  was  objected  by  Mr.  Confer,  that  there  are  here  mutual  pro- 

promires  itisj^j^gg    and  in  fuch  cafe  the  one  is  the  confideration  of  the  other,  and 

not  necellary,  ',..„.  .  i-        i  r  r  i  • 

toaverp  rfor-tnea  the  plaintiit  is  not  obliged  to  aver  performance  of  his  part. 

mmce  of  the  o  Anfwcr. 
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Anfwer.  That  is  true,  but  it  depends  upon  the  words  of  the 
agreement.  If  there  had  been  a  pofitive  agreement,  that  the  plain- 
tiff fliould  releafe,  and  that  the  defendant  (hould  pay  7/.  the  plaintiff 
inight  have  maintained  an  ad:ion,  before  he  had  made  the  releafe. 
But  here  the  promife  is  in  confuieratione  cujt4s,  wliich  makes  the 
releafe  on  the  p^rt  of  the  plaintiff  to  be  a  condition  precedent.  Condition 
He  agreed  the  C2i{&  oi  Nicholls  v.  Raynbred,  Hob.  88.  where  there  P''"'^*"'- 
are  pofitive  agreements.  But  if  the  agreement  be,  that  the  one 
ftiall  do  fuch  an  adl,  and  that  for  the  doing  thereof  the  other  fliall 
pay  10/.  there  the  performance  of  the  ad:  is  a  condition  precedent, 
and  he  cannot  have  an  adtion  againft  the  other  for  the  money  be- 
fore performance.  15  Hoi.  7.  10.  b.  But  this  rule  depends  upon 
many  diflindions. 

1.  If  a  day  be  appointed  for  payment  of  the  money,  and  the 
day  comes,  before  the  thing,  for  which  the  money  is  to  be  paid, 
can  be  done ;  there  though  the  agreement  be,  to  pay  the  money  for 
the  doing  of  the  tliing,  yet  the  adion  may  be  brought  for  the  money 
before  the  thing  done ;  becaufe  the  agreement  is  pofitive,  that  the 
money  fhall  be  paid  at  the  faid  day.  And  agreeable  to  this  is  48  Ed.  3 . 
2,  3.  cited  in  7  Co.  10.  b.  Ughtred's  cafe;  though  the  cafe  there  is 
put  more  generally,  for  there  the  money  was  to  be  paid  upon  days 
certain,  which  would  happen,  or  at  leaft  might  happen,  before 
the  fervice  was  performed.  To  the  fame  purpofe  are  i  Fentr.  147. 
Large  t;.  Cheflnre.     2  Saund.  319.  Pordage  v.  Cole. 

2.  Though  a  day  certain  be  appointed  for  payment  of  the  money, 
yet  if  the  laid  day  is  to  incur  after  the  time,  in  which  the  confide- 
ration  ought  to  be  performed,  for  which  the  money  (liould  be  paid  ; 
the   performance  of  the  confideration    ought  to  be  averred   in  aa 
adfion  brought  for  the  money.     So  //^.  Jo/ws  21S.  Rujfell  v.  Ward, 
ou2;ht  to   be  underftood.     The  cafe   there  indeed  is  intricate,  but 
upon  confideration  it  proves  that  for  which  it  is  cited.     And  Dier  76. 
*/.  30.  is  in  point.     There  have  been  contrary  cafes  upon  the  au- 
thority of  Ughtred's   cafe,  antf  in  Roll.  ^br.   414,   415.  there  are 
feveral  of  tiiem  put  together.     The  firft  cafe  there  is  that  of  Gurncll 
et  al'  V.  Clerke,  upon  a  charter-party ;  and  as  the  cafe  is  put  there, 
72012  conjlat  at  what  time  the  day  of  payment  was  to  happen,  before 
or  after,  Z^c.  fo  that  the  cafe  can  be  no  great  authority ;  but  then 
the  faid  cafe,  which  was  adjudged  7  Jac.  i.  C.  B.  was  afterwards 
9  'Jac.  I.  upon  error  brought  in  B.  R.  reverfed  for  this  very  reafon, 
becaufe  pro  tota  tranfportatione  made  a  condition  precedent,    i  Buljlr. 
ibj.     The  next  cafe  is  that  oi Layton  v.  Dixon,   i  Roll.  Abr.  41  5. 
Mich.  15  Car.  i.  whereof,  covenants  with  C.  that  B.  ftiall  convey 
land  to  C.  and  C.  pro  conjideratione  praedicla  covenants  to  pay  to 
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B.  160/.  there  it  is  held,  that  C.  is  obliged  to  pay  the  money, 
although  B.  does  not  convey.  But  the  laid  cafe  is  not  parallel  to 
the  cafe  in  queftion,  becaufe  in  that  there  is  an  exprcfs  covenant  by 
y^.  that  5.  ihall  convey  to  C  and  then  pro  conjideraticne  pracdiSla 
there  mufl  not  be  underftood  in  confideration  of  the  conveyance, 
but  in  confideration  of  the  covenant  of  A.  that  B.  fhould  convey. 
There  is  another  cafe  in  the  fame  page  between  P^ivian  and  Ship- 
ping, which  is  a  ftrong  cafe  (as  he  faid)  againfl:  his  prefent  opinion  ; 
and  the  fame  point  in  effedl  is  faid  to  be  adjudged,  HiL  1 1  Car.  i. 
between  Hayes  and  Hayes.  But  the  faid  cafe  of  Vivian  v.  Shipping, 
as  it  is  reported,  Cro.  Car.  384,  is  diredly  contrary  j  for  there  Jo7ics 
and  Berkley  juftices  held,  that  it  was  a  condition  precedent,  againft 
Croke.  And  in  the  cafe  of  Hayes  v.  Hayes,  as  it  is  reported,  Cro» 
Car.  433.  there  is  no  fuch  point. 

He  confidered   then  the  reafonablenefs    of  the  cafes,    that  are 
founded    upon  mutual   remedies.     And   (by    him)  the  bargain  of 
every  man  ought  to  be  performed  as  he  underftood  it ;  and  if  a  man 
will  make  fuch  an  agreement,  as  to  pay  his  money  before  he  has  the 
the  thing  for  which  he  ought  to  pay  it,  and  will  rely  upon  the  remedy 
that  he  has  to  recover  the  faid  thing,  he  ought  to  perform  his  agree- 
ment.    But  on  the  other  hand,    if  his  agreement  was  ctherwife, 
there  is  no  reafon  that  he  fhould  be  compelled  to  give  credit,  where 
he  did  not  intend   it.     And  therefore  if  two  men  agree,  the  one 
that  the  other  fhall  have  his  horfe,  and  the  other  that  he  will  pay 
10  5.  to  him  for  the  horfe;  becaufe  the  one  may  have  an  adion  for 
the  horfe,  yet  there  is  no  reafon  that  the  otiier  fliould  have  an  adion 
for  this  money,  before  the  horfe  is  delivered.     Therefore  (by  him) 
it  is  very  dangerous  to  admit  proof  of  mutual  promifes,  unlefs  they 
are  reduced  to  writing ;  for  if  upon  difcourfe  A.  and  B.  agree,  that 
A.  fliall   buy,  &c.  and  B.  rtiall    fell,   &c.  in  evidence  this  ought 
not  to  be  looked  upon,  but  as  a   bare  communication,  Dier  30. 
pi.  203.  becaufe   fuch  expofition  of  mutual  promifes  in  fuch  cafe 
would  be  very  dangerous  to  trade.     Otherwife  if  it  be  put  in  wri- 
ting, for  then  it   {hall  be  reckoned  the  folly  of  the  purchafer,  to 
agree  to  pay  his  money,  before  he  has  the  confideration  of  it  deli- 
vered to  him.     There  is  another  cafe  2  Mod.  33.  Smiths.  Shelder., 
againft  his  opinion  j  where  the  plaintiff  agreed  to  affign  a  term  for 
years,  ^c.  to  the  defendant,   and  the  defendant  proinde  agreed  to 
pay  to  the  plaintiff  250/.  and  there  the  court  held,  that  the  aftion 
would    lie   without   averring   performance,    upon  the  authority  of 
.    Ughtred's  cafe,  without  regarding  the  authorities  now  cited  by  him  ; 
and  they  alfo  founded  their  judgment  upon   a  cafe  in  Sfile  186. 
which  is  intircly  different ;  for  there  is  no  truft  in  the  faid  cafe,  but 
two  diftind  ads  are  to  be  done,  the  performance  of  one  of  which 
does  not  depend  upon  the  perforinance  of  the  other ;  nor  is  the  one 
4  the 
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the  reward  of  the  other,  for  then  there  would  be  a  dependance ; 
bat  the  one  ought  to  do  his  part,  and  the  other  his.  But  it  is  other- 
wife  where  the  one  thing  is  the  conlideration  of  the  doing  of  the 
other ;  as  here  the  money  ought  to  be  paid  in  confideration  of  the 
releafe,  and  therefore  the  execution  of  the  releafe  is  a  condition 
precedent  to  the  payment  of  the  money ;  and  fo  until  fuch  time  as 
the  releafe  was  executed,  nothing  was  due,  and  therefore  nothing 
could  be  releafed. 

As  to  the  ob'iedlion  to  the  declaration,  that  the  plaintiff  has  not  Fault  in  a  de- 
fufficiently  averred,  that  he  has  made  a  releafe,  ^c.  for  he  ought  to  "^Jf?""",  *'^' 
have  fhewn  how  he  had  done  it,  to  the  end  that  the  court  might  f^g  l^J^  ' 
judge,  whether  it  was  done  according  to  the  agreement.     He  an- 
fwered,  that  the  declaration  in  this  refpedl  might  have  been  better  j 
but  neverthelefs  tlie  plaintiff  has  averred  it  in  general,  by  faying, 
quod  pcrformavit  ovinia  in  agreamento  ilk  contenta  ex  parte  fua  per- 
formanda,   though   not  fo  formerly.     But  then  the  defendant    by 
pleading  of  the  releafe  has  admitted  that  it  was  done,  and  aided  this 
defedl  in  the  declaration.     The  plaintiff  in  his  declaration  ought  to 
have  fhewn  the  time  and  place,  when  and  where  the  releafe  was 
executed,  and  how  the  equity  of  redemption  was  releafed ;  and  for 
want  of  that,  this  declaration  had  been  ill  upon  a  demurrer.     But 
now  the  defendant  has  admitted  the  declaration  to  be  true,   by  his 
plea  of  the  releafe.     There  are  ftronger  cafes  than   this  of  general 
declarations  aided  by  pleading  over.     3  Hen.  6.  8.     g  Hen.  6.  16,  18. 
Pafcb.  23  Car.  2.  B.  R.  Bernard  v.  Mitchell,     i  Ventr.  114,  126. 
fuch  a  general  declaration  held  good  after  plea  pleaded  ;  and  the 
cafe  of  Vivian  v.  Shipping,   i  Roll.  Ahr.  415.  aforcfaid,  is  a  cafe  in  Cro.Car.  384. 
point,  that  fuch  general  averment,  viz.  that  the  plaintiff  had  per- 
formed all  things  that  were  on  his  part  to  be  performed,  was  good 
after  plea  pleaded.     So  here,  there  not  being  any  duty  or  demand 
before  the  releafe  was  executed,  the  releafe  cannot  operate  upon  it. 
Therefore  judgment  was  affirmed. 

Freke  •vcr'f.  Thomas. 

DEBT  upon   bond  brought  by  adminiftrator  durante  mi?iori- hmt  338. 
tate  oi  -iin  adminiftrator.     Upon  demurrer  to  the  declaration,  ^•"*  '    *   • 
Mr.  Comyns  for  the  defendant  took  exception,  that  it  appeared  upon  s.  C.  Comyns 
the  declaration,  that  he,  during  the  minority  of  whom  adminiftra-  "o-.  ^ 
tion  was  granted  to  the  plaintiff,  was  above  the  age  of  feventeen,  ,|on""d"uring 
and  fo  the  adminiftration  determined.    That  this  cafe  does  not  differ  the  minority 
in  reafon  from  the  cafe  of  an  adminiftrator  during  the  minority  of  °f  ^""^,"1'"'" 

I'll  1  c   r  z''  Itrstor  ooes 

an  executor,  which  determines  at  the  age  or  leventeen,   5  Co.  29.  „^t  ,jjte,n,ine 
nor  from  the  cafe  where  a  woman  executrix  under  the  age  of  feven-  before  the  age 

teen  "^  * '  "'^  '''^ 

adminillracor. 
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teen  marries  a  hufband  of  the  age  of  eighteen,  nineteen,  ^c.  For 
the  only  thing  that  the  law  confiders,  is  the  abiHty  of  the  perfon  to 
adminiikr  the  eftate  of  the  dead,  who  ought  to  have  the  admini- 
flration  of  it,  which  ought  to  be  the  flime  in  both  cafes.  And  in 
Faugh.  98.  the  rule  of  averment  ot  the  age  of  an  adminiflrator  or 
executor  to  be  under  feventeen,  is  equally  put  of  both.  And  the 
ftatute  of  diflributions  will  make  no  ditference,  becaufe  an  infant 
may  find  fureties,  though  he  cannot  be  bound  himfelf.  Sed  mn 
allocatur.  For  per  Holt  chief  juftice,  there  is  a  difference  between 
adminiflration  durante  minoritate  of  an  executor,  and  of  another 
perfon ;  for  an  adminiflrator  during  the  minority  of  a  refiduary  le- 
gatee ought  to  be  underltood  to  be  during  his  legal  minority.  For 
the  authority  that  the  admin iflrator  hath,  is  given  to  him  by  the 
flatute  ;  and  an  infant  hath  not  been  adjudged  a  legal  perfon,  to  be 
intruded  with  the  management  of  an  eftate.  But  an  executor, 
who  comes  in  by  the  aft  of  the  party  himfelf,  hath  been  adjudged 
capable  to  adminifter  at  feventeen.  But  the  law  in  the  expolition 
of  a  ftatute  will  not  make  fuch  conftrudion.  And  care  is  taken 
of  the  adminiftration,  by  the  commiffion  of  adminiflration  during 
his  minority  to  his  next  friend.  And  this  is  the  opinion  of  the  ci- 
vilians, and  it  has  been  held  accordingly  by  commilfioners  delegates. 
And  therefore  judgment  was  given  for  the  plaintiff. 

Fox  vei'f.  Wilbraliam. 
Intr.  Trin.  12  TVill.  3.   B.  R.     Rot.  353. 

Uncertainty.  /^^Ovcnant  againfl:  the  affignor  of  a  term,  upon  a  covenant  that 
'^_v  the  leafe  was  free  from  incumbrances,  and  that  the  affignor 
had  not  done  nor  fuffered,  ^c.  and  the  breach  affigned  was,  that 
at  tlie  feffions  held  at  Cbejier,  4  Jac.  the  defendant  was  out- 
lawed. Upon  demurrer  the  declaration  was  held  ill,  becaufe  it  was 
not  ihewn,  in  the  time  of  which  King  James  the  outlawry  was. 
For  per  Holt,  the  pleading  ought  to  be  very  certain,  as  to  ilievv  in 
what  term  the  outlawry  was  ;  but  this  uncertainty  of  the  King's 
reign  was  greater.  Mr.  Chepyre  for  the  plaintiff  urged,  that  the 
time  was  immaterial ;  becaufe  if  there  was  a  record  of  outlawry  at 
another  time,  the  judges  would  certify  it,  and  fuch  certificate  would 
be  good.  Hob.  179,  209.  Keilw.  193.  i  Brown/.  58,  74.  But 
neverthelefs  the  declaration  was  for  this  exception  held  ill.  But 
the  court  would  have  perfwaded  the  defendant,  to  confent,  that  the 

No  amend     plaintiff  Hiould  amend  ;  but  he  refufed.     Then  the  court  gave  day 

to  Mr.  Cbejlyre,   to  fearch   precedents,  that  they  might  grant  an 

amendment  without  the  defendant's  confent.     And  at  another  day 

he  faid,  that  by  the  flatute  of  14  Edw.  3.  the  judges  may  amend  a 

I  word 


ment  after 
demurrer. 
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word  miftaken  by  the  clerk;  which  by  8  Hen.  6.  cap.  12.  was 
extended  to  the  cafe  in  queftion,  that  this  miftake  was  the  clerk's, 
in  tranfcribing  the  record.  And  he  cited  Cro.  Car.  iaj.  Holt: 
The  cafe  there  was  after  verdidl.  Chefiyre :  The  words  of  the  aft 
^re,  challenge  of  the  party,  which  muft  be  underftood  of  a  de- 
murrer. Holt  contra.  Challenge  of  the  party  is  for  arreft  of  judg- 
ment. But  it  would  be  hard,  to  fpoil  the  defendant's  demurrer, 
where  he  perhaps  demurred  for  this  caufe.  If  the  defendant  fliould 
join  iffue,  the  plaintiff  might  amend.  After  error  brought,  after 
verdid  he  fliall  amend,  or  after  a  plea  in  abatement,  becaufe  that  Amendment 
is  not  final.  And  the  amendment  was  denied,  but  the  plaintiff  had  "j^^j'/'^^^" 
leave  by  the  court  to  difcontinue.     Ex  relatione  m'ri  Jacob. 

Palmer  verf.  Stavely. 

,      ,  ,  .       ,   ,  1        ,  r        S.  C.    I  Salk. 

/Ndebltafus  ajftimpjit  for  money  had  and  received  by  the  deten-  2^. 
dant  for  the  plaintiff,  to  the  ufe  of  the  defendant.     Non  ajjumpfit  s.  C.  Comyns 
pleaded.     Verdid    for    the  plaintiff.      And    now   Mr.   Mcuntague  ^^}^_^^^^^ 
moved  in   arreft  of  judgment,    that  the  plaintiff  had  no  caufe  of  510. 
adion,  the    money  being  received  for  the   ufe  of  the  defendant,  hichitatus 
Mr.  Branthwaite  and  ferjeant  Hall  compared  this  to  the  cafe  of  ^"„'7/re[av- 
Nofworthy  verf.  Wildinan,    i   Mod.  42.  2  Keb.  615.  and  faid,  that  ed  by  the  dc- 
being  for  money  received,  it  fhall   be   intended  that  the  defendant  ^^^^l^\l^^  '^^ 
ought  to  ufe  it,  but  that  neverthelefs  he  (liould  be  anfwerable  to  f,nj°„t.' 
■the  plaintiff  for  it.     i  Sid.  306.     Where  the  plaintiff  ajfnmpfit  fol-  jWiil.&Mar, 
vere,  inftead  of  the  defendant,  and  held  good.     That  the  words,  B.  R.  Patifoa 
to  the  ufe  of  the  defendant,  fliould  be   rejedled  after  verdid,  being  "•  ^'''*"*- 
inconfiftent   with  the  finding  of  the  jury.     Holt:  We  muft  rejedt 
the  words   that  are  infenfible,   and  retain   thofe  that  are  fenfible. 
Money  received  by  the  defendant  for  the  plaintiff  is  good,  and  then 
the  words,  to  the  ufe  of  the  defendant,  muft  be  rejected.     And 
judgment  was  given  for  the  plaintiff,  «j//,  &c. 

Prodor  v^^^f-  Johiifon. 
Intr.  Will.  3.  Rot.  341. 

E'^RROR   C.B.    A  fcire  facias  WAS  brought  againft  the  defen- s.  c.  2  Salk. 
J  dant  upon  a  judgment  in  ejedment  obtained  againft  the  cafual  600. 
ejedor,  fuggefting  that  the  defendant  fince  the  faid  judgment  in-  ^^.^^{y.'dg. 
grcffiis  eft  nwdo  te}ict,  &c.     The   defendant    being    warned  comes  ment  in  ejea- 
in '    and   pleads    nul  tiel  record.     Upon   which  the    record   being  m^nt  againil 
brought  in,    judgment  was  given  in  C.B.  tor  the   plaintitt,    ^'^^^  ejcaor  lies 
haberet  executionem,  &c.      Upon    which   the   defendant  in   C.  £.  againft  the 

8  H  brought  «"««"»""• 
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brought  error  in  B.  R.  upon  the  faid  judgment.  And  Pratt  fer- 
jeant  argued,  that  a  fcire  facias  would  not  lie  in  this  cafe;  becaufe 
at  common  law  a  J'cire  facias  lay  only  in  real  ad:ions.  2  Lijl.  469. 
Ao-ainft  which  it  was  argued  by  Mr.  Chefkyre,  that  the  adion  well 
lay,  and  that  the  judgment  was  well  given.  And  he  cited  Rafl. 
Entr.  'i^bj,  590.  Co.  Entr.  t^o,  t^i.  For t7i.  placit.  ^z'i.  Heme's 
plead.  652.  b.  653.  b.     Pafch.  25  Car.  2.     B.  R.     Rot.  392. 

Holt  chief  juftice.     The  meaning  oi  Coke  in  2  Infl.  469.  Is  only, 
that  2ifcire  facias  did  not  lie  at  common  law  upon  a  judgment  for 
debtor  damages;    but  x}^\1,  fci}-e  facias  (oMnds  in  the  realty,  and  a 
fcire  facias  lay  at  common   law  upon  a  judgment  in  an  adion  real 
or  mixed;  as  a  man  might  have  had  z  fcire  facias  at  common  law 
upon  a  judgment  in  affife.     And  though  the  term  recovered  is  per- 
fonal,  quatenus  it  is  a  chattel ;    yet  it  is  real,  quatefius  it  concerns 
land.     The  reafon  of  the  fcire  facias  is,  becaufe  the  land  is  bound 
by  the  recovery,  and  that  makes  a  title  to  the  recoveror.     If  there 
is  tenant  for  years,  reverfion  in  fee,  tenant  for  years  is  oufled,  and 
he  in  reverfion  difleifed ;  at  common  law  the  remedy  for  the  tenant 
for  years  was  ejedment,  and  afTife  for  the  reverfioner.     Then  if  the 
leffee  for  years  obtain  judgment  againft  the  difleifor  for  the  term, 
that  makes  him  a  title  ;  and  if  it  happen,  that  the  judgment  is  not 
executed  in  the  life  of  the  difTeifor ;  the  termor  fhall  not  lofe  the 
benefit  of  his  recovery,  but  he  fhall  have  a  fcire  facias  againft  the 
terretenants ;  and  if  they  have  title  paramount  the  recovery,  they 
fhall  avoid  it ;    if  they   claim  under  it,  they  are  eftopped,    as  for 
the  purpofe  the  heir  of  the  leffor,  &c.     It  is  abfolutely  neceffary, 
that  a  /lire  facias  fliould  lie  in  this  cafe,  becaufe  there  is  no  other 
means  to  execute  the  judgment,  if  the  parties  die,  or  are  changed. 
But  in  judgments  for  debt  or  damages,  the  judgment  might  have 
been  executed  at  common  law  by  adion  of  debt  upon  the  judg- 
ment.    Therefore  upon  the  reafon  of  the  law,   without  confidera- 
tion  of  precedents,  a.  fcire  facias  will  lie  in  this  cafe.     Upon   the 
fcire  facias  the  terretenants  will  have   notice,  znA  fcire  feci  ought 
to  be  returned ;  and  therefore  it  is  not  fo   hard  as  the  ferving  the 
tenants  with  a  copy  of  the  declaration  in  ejedment.     The  fcire  fa- 
cias may  be  general  againft  the  terretenants,  and  leave  it  to  the  flie- 
rifFto  return  who  are  terretenants;  or  it  may  be  fuggefted  in  par- 
ticular, who  they  arc,  as  here.     And  they,  being   ftrangers  to  thei 
judgment,  may  fallily;  or  if  they  claim  under  the  defendant,  they 
are  bound  by  it.     Judgment  was  affirmed  nifi,  &c. 


Mitchell 
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Mitchell  verf.  Flanis.  s. c.  i  saik. 


I 


I. 


N  debt  upon  bond,  with  condition  to  perform  the  award  oi  A.  z6i 


and  B.  ita  quod  they  made  their  award  on  or  before  the  twenty-  *  Keb.  15. 
ninth  of  'June,  and  if  they  made  no  award,  then  to  perform  the  jf^a  fu°bniifl"^ 
umpirage  of  him  whom  A.  and  B.  fliould  ele<ft,  Gfc.    Upon   nul  be  to  the  a- 
agard  pleaded,  the  plaintiff  replies,  that  A.  and  B.  upon  the  twen-  "^^^^  °^ z^- 
ty-ninth  of  June  eledled  C.  to  be  umpire,  and  that  he  had  made  y",^  ,(  [,'* 
his  umpirage,  &c.  and  affigns  a  breach,  &l\     And  upon  demurrer  maJc  before 
exception  was  taken,  that  A.  and  B.  had  all  the  twenty-ninth  of '^^  ^  "  °^  T^' 
yune,    to   make  their  award.     Sed   no?i   allocatur.     For  per  Holt  they  do  not 
chief  juftice,  If  a  fubmiffion  be  made  to  A.  and  D.  ita  quod  they  "gref,  then  to 
make  their  award  before  Midfummer,  and  if  they  do  not  agree,  \^^  ^""^P"^ " 
then  to  fuch  umpire  as  they  fliali  chufe,  fo  as  he  make  his  um-chufe,  foashe 
pirage  before  Midfummer,  and  an  umpirage  is  made  accordingly,  ^^'^^  '''^  "•"• 
k  is  good  ;  becaufe  the  arbitrators  have  determined  their  power  be-  \^^Xx&  0°'^ 
fore  by  electing  the  umpire.     And  fo  it  was  refolved  in  the  cafe  o(  January -, 
Twt/lc'ton  V.  Travers.     But  if  the  umpire  be  named  in  the  fubmif-  '''7  '''^'^  {-'• 

^-',  II-  •  \     r  1-  ■  -1    *"°  ns  makes 

fion,  he  cannot  make  his  umpirage,  before  the  time  is  expired,  his  umpirage 
which  is  given  to  the  arbitrator's,  to  make  their  award.  Judgment  accordingly  ; 
for  the  plaintiff  ni/l,  &c.    Ex  relatione  mWi  Jacob.  Tw,£on'v 

Travers. 
1  Lev.   174. 

Wilmot  ver-f.  Tyler. 

TH  E  plaintiff  brought  an  appeal  againfl  the  defendant  for  s.  C.  i  Saik. 
the  murder  of  her  hufband.     The  defendant  pleaded  a  con-  63- 
vidion  of  manflaughter  and  clergy  had.     And  after  feveral  ex'cep-  '^g'^°'^- 4'6, 
tions  taken  to  the  pica  by  Mr.  Earle,  which  were  over-ruled,  the  2  Hawk.  P. 
queftion  was,  whether  the  court  (hould  give  final   judgment  upon  ^ '^'^  P-"^': 
the  plea  in  bar,  or  only  judgment  to  abate  the  writ,  there  being  a  .iponTpU"^ 
fiult  In  it,  there  being  only  eleven  days  between  the  tcjle  and  re-  in  l^ar.  ^^'ic'e 
turn  of  it.     And  per  Holt  chief  juflice,  final  judgment  fliall  be  gi-  f^l'^^"^  " 
ven.     For  though  the  writ  be  ill,  fo  as  an  outlawry  upon  it  would 
be  erroneous ;  yet  having  appeared  and  pleaded  in  chief,  and  not 
having  infilled  upon   that,  he  has  loft  the  advantage  of  it.     Now  12  Mod.  45  c. 
there  ought  to  be  fifteen  days  between  the  tejle  and  return  of  ori- 
ginal writs,  and   there  is  here  but  eleven.     And  the  reafon  why 
there  ought  to  be  fifteen,  is  in   2  h7jl.  267.  becaufe,  every  day  a 
man  may  go  a  day's  journey,  which   in   law  is  accounted  twenty 
miles,  and  is  called  dieta,  and  according   to  the  f.iid  computation 
fifteen  days  are  a  convenient  time  for  a  man  to  appear,  in  whatfo- 
'cver  part  of  England  he  lives.     According  to  this  is  Bra£i.  lib.  3. 

'  135- 
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135.  lih.  4.  23H.  And  it  was  reafonable,  that  a  man  fliould  have 
convenient  tlaie  ;  and  if  he  had  not,  the  procefs  was  looked  upon 
as  too  rtrait,  and  erroneous.  But  if  the  defendant  appeared,  and 
pleaded  in  chief,  and  did  not  take  advantage  of  it,  he  made  it 
o-ood.  9  Ed-  4.  1 8.  In  cafe  of  a  fcire  facias  upon  a  fine,  which 
partakes  of  the  nature  of  a  real  adtion,  the  fine  fliall  be  good  al- 
though there  be  not  fifteen  days  between  the  tejle  and  the  return  of 
the  original ;  it  appears  in  the  faid  book,  that  this  is  a  received 
dodfrine,  though  there  is  fome  diverfity  of  opinions.  12  Ed.  4.  11. 
But  if  the  defendant  pleads  the  fliortnefs  of  the  time  between  the 
te/ie  and  return,  or  in  affife  pleads  nicfit  attach  per  quinxime  joiin ; 
then  the  writ  will  be  ill :  but  if  he  anfwers,  and  does  not  take  ad- 
vantage of  it,  the  writ  will  be  well  enough.  And  an  acquittal  up- 
on a  bad  writ  of  appeal,  or  a  bad  indidment,  is  no  bar.  Judg- 
Arraignraent  ment  was  given  for  the  defendant.  And  Mr.  Earle  moved,  that 
in  ^^M"^  .  he  might  arraign  the  defendant  de  novo  in  cujhdia  marrefcalli^  and 
appeal.  had  leave  to  do  it,   and  did  it  accordingly.     But  note,   that  the 

court  rcfented  this  proceeding  of  Mr.  Earle,  as  vexatious,  and  un- 
becoming a  man  of  the  profefTion  of  the  law  j  and  the  chief  juflice 
gave  him  a  very  fevere  rebuke. 

Rex  ve?'/.  Doufe. 

Indiament      '■   '•  H  E  defendant  was  indidled  for  having  kept  a  fchool  with- 
does  not  lie        |  j.  jj^ence  of  the  bishop  of  the  diocefe,  &c.  contra  formam 

aCTainft  a  man       -^  i  .    i      a  *^        t^-  i  /i        i        •     i  •  o 

for  keeping  Jtatut.  Upon  which  Mr.  King  moved  to  qualh  the  indictment 
fchool  without  ^Ijgipg  removed  hither  by  certiorari)  and  the  exceptions  that  he 
bifhofr  °  ^  'oo'^  ^^^  ^^^  ttnn  were,  i .  That  there  was  no  ftatute,  that  prohi- 
bited keeping  fchool  without  licence,  but  i  Jac.  i.  cap.  4.  par.  9. 
and  the  faid  adl  prefcribed  a  particular  punifliment,  viz.  forfeiture 
of,  &c.  Therefore  it  v/as  not  an  offence  indictable,  being  a  new 
offence.  2,  This  indidment  was  found  before  the  julHces  of 
peace  at  the  quarter-feffions,  and  they  have  no  power  by  the  ad, 
and  therefore  it  was  void.  3.  This  fchool  was  not  within  the  ad 
of  James  I.  becaufe  the  ad  extends  but  to  grammar  fchools,  and 
this  fchool  was  for  writing  and  reading.  And  afterwards  in  this 
term,  after  a  rule  made,  that  caufe  fhould  be  fliewn  upon  notice, 
why,  ^c.  the  indidment  was  quafhed. 


Archer's 
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ArclierV  cafe, 

SI R  Bartholomew  Shower  moved  for  a  habeas  corpus,   to  be  dl-  Uahas  corpu, 
reded  to  Joh?!  Archer  oiWelford  in  the  county  oi  Berks  efquire,  ^°^''^^^^l' 
fon  of  judge -^rc/j^T,  to  command  him  to  bring  the  body  of  Mrs.  incu:.od"V 
Eleanor  Archer  his  daughter,  being  kept  in  her  father's  houfe  by  her  father, 
her  father,  and  by  him  barbaroully  abufed  j  upon  producing  a  letter 
written  by  the  faid  Mrs.  Archer  to  her  mother  (who  was  Separated 
from  her  hufband)  teftifying  that  {lie  was  feverely  ufed.     On  the 
other  fide  another  was  produced,  by  which  flae  declared  before  God, 
and  offered  to  confirm  the  truth  thereof  by  taking  of  the  facrament, 
that  he  ufed  her  very  well.     And  the  court  granted  a  habeas  cor- 
pus, to  have  Mrs.  Archer  prefent  in  court,   to  examine  her,    re- 
turnable  itnmcdiate.     And  at  another   day   upon    examination   of 
Mrs.   Archer   herfelf,    flie    affirmed,    that  fhe  had   no   caufe    of 
complaint  gainfl  her  father;    and  therefore  no   order  was  made 
in  it. 

Note ;  Mr.  Northey  faid,  that  in  the  cafe  of  tiie  lord  Leigh  of 
Sioneley  a  habeas  corpus  was  granted,  only  upon  the  letter  of  my 
lady  Leigh.  And  per  Holt,  without  doubt  a  habeas  corpus  may  be 
granted  upon  the  fight  of  a  letter. 


Mitchell  verf,  Broughton. 
Intr.  Hil.   12  /F/7/.  3,     B.  R.    Rot.  506. 

IN  ajfuwpfit  upon  a  fpecia!  prornife  to  transfer  ftock  in  Upon  the 

the  plaintiff  declared  upon  an  agreement  in  writing,  by  which  flock  jobbing 
the  defendant  agreed  in  1692.  in  confideration  of  to  transfer*^*"    ,  ^ 

To  much  ftock   to  the   plaintiff  or  order    upon   requcfl;    and  he      '  ^    ' 
'fliewed  a  requefV,  &c.  and  averred  that  the  defendant  had 

not  transferred.  The  defendant  pleaded  the  ad  of  8  (S?  9  of  this 
King,  cap.  32.  againff  ftockjobbing.  The  plaintiff  demurred.  And 
it:was  urged,  that  this  contradl  was  within  the  fiud  ad,  becaufe, 
it  may  be,  the  transfer  was  not  to  be  made  before  the  day 

of  But  per  Holt,    the  faid  ad  fliall   be  taken   flridly, 

becaufe  it  deftroys  bargains,  and  therefore  if  the  reqacft  was  before 
the  faid  day,  it  is  well  enough.  A  fecond  exception  was  to  tlie 
declaration,  becaufe  the  plaintiff  has  not  averred,  that  the  defen- 
dant has  not  paid  to  the  plaintiff's  order.  Scd  no7i  allo- 
catur, for  that  ought  to  come  of  the  other  lidc,  if  payment  was 

8  I  made 
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made  to  the  order  of  the  plaintiff.      Judgment  nifi,  &c.  for  the 
plaintiff.     Sse  the  cafe  of  Smith  v.  fV(/l^//.     Ante  ^ib. 

Home  verf.  Hunter. 
Intr.  'Tr'm.  12  Will.  3.     B.  R.     Rot.  44.6. 

Goods  levied  'T^Rcfpafs.     The  defendant  juftified  under  procefs  in  the  hun- 
uponaW:      I      ^^^^  ^^^^^  againfi:  the  plaintiff,  upon  a  plaint  there  levied, 

/aa.-.j  out  of  ,     .  •     n     1   •  J      1  I         r  ^  •    ^        1  n- 

the  hundred  and  judgment  againft  him,  and  the  goods,  for  which  the  aaion 
court  ought  ^v^^s  now  brought,  levied  in  execution  by  levari  facias,  and  deli- 
!il°[g^  Jjijg'' vered  to  the  plaintiff  in  the  adion  there,  &c.  The  plaintiff  demur- 
piaintifF.  red.  And  the  plea  was  adjudged  ill,  becaufe  the  goods  levied  in 
execution  were  delivered  to  the  plaintiff  in  execution,  which  could 
not  be.     And  therefore  judgment  for  the  plaintiff. 

Weft  verf.  Weft. 

s.  C.  3Saik.  '  I  'HE  plaintiff"  brought  an  aftion  upon  his  cafe  againft  the 
11  f  „  p  J.  defendant,  mayor  of  Banbury,  for  having  made  a  falfe  return 
^^2.  "  to  a  mandamus,  (3c.  The  defendant  pleaded,  that  he  was  not 
Holt  5;9.  mayor  at  the  time  of  the  emanation  of  the  writ.  And  upon  mo- 
Waiverof  the  tJQfj  concerning  the  waving  of  this  plea,  and  pleading  the  general 
^""  iffue,  i:?&// chief  juftice  held,  that  this  plea  amounted  to  the  gene- 

ral iffue,  being  only  a  denial  of  a  matter  of  fadl  alleged  in  the 
declaration.  And  per  curiam,  if  a  man  pleads  the  general  iffue, 
and  that  is  not  entred  ;  he  may  waive  it,  and  plead  fpecially  with- 
in four  days ;  and  Sunday  fliall  not  be  reckoned  one  of  the  four 
days.  But  Sunday  is  reckoned  one  of  the  fifteen  days  upon  the  re- 
turn of  writs,  &c. 

Cheefly  verf.  Baily. 

s.  c.  I  Salk. '"TT^HE  parties  entred  into  mutual  bonds,  with  refpedlive  con- 
s^c  c  •  -*  ditions,  that  they  refpedively  fliould  ftand  to  the  award 
114.'  "^  "^  to  be  made  by  'V,  S.  of,  &c.  and  if  they  fliould  confent,  to  make 
Submiflion  to  that  fubmiffiou  by  rule  of  court,  according  to  the  late  adl  of  par- 
an  award  in     jj  .    d^^f  jj^^P,  ^j^g  \^^^^  fliould   be   void.     And  now  a  mo- 

purluance  or  '  i  i  •  i  t         r 

the  late  afl.  tion  was  made,  that  this  fhould  be  made  a  rule  of  court,  upon 
affidavit  of  the  execution  of  thefe  bonds.  But  it  was  oppofed 
by  Sir  Bartholomew  Shower,  becaufe  it  was  only  parcel  of  the 
condition,  and  his  client  v/ould  rather  forfeit  the  penalty  of  the 

bond. 
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bond.  And  per  curiam,  the  confent  to  make  a  fubmiffion  a  rule 
of  court  ought  not  to  be  a  part  of  the  condition,  but  only  in- 
ferted  in  the  condition,  by  the  late  adl.  But  neverthelefs  Holt 
held,  that  this  was  a  plain  evidence  of  the  confent  of  the  parties ; 
and  if  it  were  not  fo,  the  condition  would  fignify  nothing ;  for 
no  fubfequent  confent  afterwards  would  be  fufficient  within  the 
adl.  And  a  rule  was  made,  that  it  fliould  be  made  a  rule  of 
court,  7iiji,  &c.  Upon  which  Shoioer  urged,  that  the  award  was 
made  by  the  arbitrators  partially.  Whereupon  day  was  given  to 
hear  both  parties  as  to  that,  C^c. 


Trinity 


6^6 
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'Rex  verf.  Inhabitantes  Mile-end. 
Y  the  aft  30  Car.  2.  cap.  3.  which  prohibits  the  burying 


B 


in  linen,  under  the  penalty  of  5  /,  the  one  moiety  of  this 
is  given  to  the  informer,  and  the  other  moiety  to  the  poor 
of  the  parifh.     Mile-end  is  a  hamlet  of  itfelf,  and  has 


Attachment  is 
not  grantable 
for  non- per- 
formance of 
an  old  order 

of jufticescon-  ^jj^jj^^c^  officers,  and  a  chappel  of  eafe,  but  lies  within  the  parifh  of 
Stepney.  The  Jews  have  a  burying  place  there  m  Mile-end.  And 
the  juftices  of  peace  in  36  Car.  2.  made  an  order  at  their  feffions, 
that  the  church-wardens  of  Mile-etid  fhould  give  account  of  their 
receipts  of  the  buryings  arifing  within  their  precindl  to,  (Sc.  to  the 
end  that  there  might  be  an  equal  diftribution  through  the  whole 
parifh  ;  which  order  being  removed  heretofore  in  the  time  of 
Charles  II.  into  the  King's  Bench,  was  confirmed,  and  the  church- 
wardens of  Mile-end  accounted  accordingly  for  fome  time.  But 
the  prefent  church-wardens  of  Mile-end  not  having  accounted  ac- 
cording to  the  faid  order,  Mr.  Moxon  moved  lafl  term  for  an  at- 
tachment to  be  granted  againfl  them,  for  not  accounting  according 
to  the  faid  order,  it  being  confirmed  in  this  court,  and  fo  a  con- 
tempt of  this  court.  And  a  rule  was  made  to  fhew  caufe.  And 
now  the  faid  rule  was  difcharged,  and  an  attachment  denied,  be- 
caufe  application  ought  to  be  made  to  the  juftices  for  a  new  order, 
and  that  is  the  proper  remedy.  And  the  whole  court  held  the 
order  jufl  and  good. 


5elby 


Trill.  Term  13  Will.  5.  G'j^ 


Selby  verf.  Clarke. 

MR.  SrOi^tT/Vi^  moved  for  a  prohibition,  to  be  diredled  to  the  AW«' for 
fpirltual  court  of  to  flay  a  fuit  there  againft^^J^I^^^'^'"^' 

the  plaintiff  for  tithes  of  hay  and  lambs,  fed,  dropped  and  nouriflaedpunb.  jcS. 
upon  the  plaintiff's  land,  ^c.  upon  fuggeffion  of  a  modus,  that  in 
coniideration  that  they  ufed  to  pay  the  tenth  lamb  of  all  the  lambs 
dropped  in  their  pariili,  they  ufed  to  be  difcharged  of  the  tithes  of 
all  lambs  there  fed,  ci?c.  and  as  to  the  tithes  of  hay,  it  fuggeftcd 
a  cuftom  within  the  parifh,  that  if  any  parifliioner  fed  his  flieep 
with  his  grafs  until  j'une  and  Augujl,  that  then  he  might  mow 
the  coarfe  grafs,  with  which  they  fed  their  flieep  in  the  winter, 
whereby  the  parfon  had  uberiores  decimas  of  the  Hieep,  Gfr.  And 
a  rule  was  made,  to  fliew  caufe  wherefore,  ^c.  And  now  Mr. 
Chejhyre  againfl  the  prohibition  urged,  that  this  was  a  plain  pre- 
fcription  in  non  decimando^  becaufe  nothing  was  payable,  if  there 
were  not  ten  lambs;  like  the  cafe  oiDelmanv.  Barton,  i  Roll. 
Abr.  648.  C.  4.      I  Mod.  229. 

But  Mr.  Broderick  e  contra  urged,  that  this  was  a  good  t?iodus^ 
"becaufe  by  the  canon  law  diflribution  ought  to  be  made  of  the  tithes 
of  lambs,  at  the  places  where  the  fheep  had  been  all  the  year ;  and 
therefore  the  parfon  not  having  right  to  every  tenth  lamb,  becaufe 
fome  of  them  might  be  but  newly  bought,    the  plaintiff  paying 
every  tenth  lamb,  might  well  in  confideraticni  thereof  prefcribe   to 
be  difcharged  of  the  lambs  there  fed.     And  he  cited  i  Roll.  Abr. 
648.  C.  I,  649.  pi.  7.    But  per  Holt  chief  juftice,  the  tenth  lamb 
is  due  to  the  parfon  by  common  right.     And  though  they  may 
.make  diflribution   in   the  ecclefiaflical  courts,  that  is  only  among 
the  parfons  themfelves,  but  docs  not  concern  tiie  proprietor  of  the 
land,  who  ought  to  pay  the  tenth  lamb  to  the  parfon  by  the  com- 
mon law  ;  and  therefore  this  cuftom  cannot  be  efheemed  by  this 
court  as  beneficial  to  the  parfon,  and  confcquently  it  is  no  ground 
for  a  prohibition.     But    this   cafe  differs  from  the  cafe  cited   by 
Chcp.'yre,  becaufe  wool  is  feverable,  and  every  part  of  it  tithable, 
and  the  parfon  may  have  the  tenth  ounce,  or  part  of  an  ounce, 
but  lambs  are  intirc.     But  this  is   not  a  prefcription  in  mn  dcci- 
mando,  becaufe  under  the  tenth  tithe  is  not  due.     And  therefore 
this  is  not  a  modiis  in  non  decimando,  but  no  modus  at  all. 

2.  As  to  the  modus  for  the  hay,  Cht-JJ.yre  urged,  that  it  was  a 
plain  non  dccitna/ido.  And  for  tliat  he  cited  i  Roll.  Abr.  650.  pi.  13. 
■Cro.  Jac.  47.  Mccr  683.  And  the  court  held  it  to  be  a  void 
cuftom,  and  therefore  the  rule  was  difcharged. 

8  K  Parker 
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Parker  verf.  Atfield. 
Intr.  Hil.  I  2  //^/7/.  3.    B.  R.     Rot.  464. 

S.  C.  I  Salk. '  I  ^  H  E  plaintiff  brought  an  adlion  of  debt  againft  the  defen- 
j ' '  ■  ^^  ^^^  JL  dant  as  executor  to  J.  S.  upon  a  bond  of  the  faid  J.  S. 
385.  p.  zo,  The  defendant  pleaded  in  bar  a  judgment  for  100/.  recovered 
394.  p.  17.  againft  the  faid  J.  S.  by  J.N.  m  his  life-time,  and  that  he  hath 
■  ''^  '  not  aflets  above  5/.  which  he  detains  erga  fatisfaSlionem  of  the 
Debt  againft  faid  judgment.  The  plaintiff  replies,  that  J.  N.  would  have  re- 
an  executor,  ^-givej^  j  2 /.  in  full  fatisfadlion  of  the  faid  judgment,  and  that  the 
judgment  a/-  defendant  refufed  to  pay  it,  but  keeps  the  judgment  on  foot  by 
tra  quod,  &c.  fraud,  to  dcffaud  the  plaintiff,  &e.     The  defendant  rejoined,  that 

irifes*'"kept  ^^  ^^^^  "^"^  ^^^^^'  ^"^  ^°  ^^^  ^^^"^  °^  5  ^'  ^P°'^  which  the  plain- 
on  foot  by  tiff  demurred.  And  Mr.  ferjeant  Cartheiv  for  the  plaintiff  argued, 
fraud ;  the de- j-j^jjj.  jj^g  rejoinder  was  ill;  becaufe  the  defendant  ought  to  have 
to"traverfe^  traverfed  the  fraud.  For  the  plaintiff  is  not  concluded  by  his  alle- 
that.  gation  of  affets  but  to  5  /.  but  by  the  plea  of  the  judgment  he 

SeeLatchiii.   jj^^jjg  that  he  has  affets  to  the  value  of  100/.  the  fraud  not  being 

K.eb.  762.  .   ,  '' 

traverled, 

Acherley  e  cojitra  for  the  defendant  faid,  that  this  plea  did  not 
admit  affets  for  100/.  becaufe  if  the  defendant  had  not  any  affets, 
yet  he  ought  to  have  pleaded  this  judgment,  and  not  to  have  left 
the  judgment  to  go  by  default  againft  him.  For  in  fuch  cafe  if 
affets  afterwards  fhould  come  to  the  hands  of  the  executor  defen- 
dant, no  advantage  could  have  been  taken  of  that  judgment  not 
being  pleaded,  and  fo  he  would  be  liable  to  the  faid  judgment,  and 
to  the  plaintiff  alfo,  whereas  perhaps  he  might  not  have  affets  to 
fatisfy  either  of  them.  [See  the  cafe  oi  Rock  v.  Layton  before,  589.] 
But  per  curiam,  judgment  ought  to  be  given  for  the  plaintiff.  For 
though  it  be  true,  that  the  defendant  ought  to  plead  the  judgment, 
yet  he  ought  alfo  to  plead  truly,  how  much  is  due  upon  it,  and 
that  he  hath  not  affets  to  fatisfy.  And  in  this  cafe  not  having 
pleaded  truly  in  his  plea,  he  ought  to  have  traverfed  the  fraud 
alleged  in  the  replication.  For  now  by  pleading  over,  he  has  ad- 
mitted that  it  was  kept  on  foot  by  fraud.  For  the  allegation, 
that  he  has  no  more  than  5  /.  aflets,  does  not  conclude  the  plain- 
tiff, but  his  replication  ought  to  be  anfwered.  In  this  cafe  if  the 
defendant  had  joined  iffue  upon  the  fraud,  if  it  had  appeared  upon 
the  trial,  that  the  defendant  had  not  affets  to  pay  the  12/.  he  would 
not  have  been  charged,  but  by  diredlion  would  have  had  a  verdidt 
for  him.  And  per  Holt  chief  juftice,  if  there  are  three  judgments 
againft  the  tcftator,  each  one  for  20  /.  the  executor  has  affets  but 

tQ- 
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to  the  value  of  20  /.  if  he  pleads  thefe  three  judgments,  and  one 
of  them  is  ill  pleaded,  or  upon  iffue  joined  one  of  them  is  found 
againft  the  executor  (though  in  fa<ft  perhaps  he  has  but  20/. 
which  will  not  be  fufficient  to  fatisfy  the  other  two  judgments  of 
20  A)  yet  by  pleading  the  three,  it  is  an  implicite  confeffion  of  •^""  *^3* 
aflets,  more  than  the  two  judgments ;  and  therefore  in  fuch  cafes 
judgment  fhall  be  againft  him  for  the  value  of  the  faid  judgments. 
Which  Gould  juftice  agreed.  But  (per  Holt)  if  the  executor 
pleads  three  judgments,  (^c.  and  the  plaintiff  takes  judgment  to 
have  execution  when  aflets  happen  farther  than  what  will  fatisfy 
the  three  judgments,  the  executor  at  the  fime  time  having  but 
20  A  and  afterwards  40  A  aflets  come  in  to  the  executor  >  the 
executor  fliall  not  be  liable,  until  more  afl'ets  happen,  becaufe  tht; 
plaintiff  did  not  take  judgment  to  have  execution  of  affets  generally 
when  they  fliould  happen,  but  of  aflets  over  what  would  fatisfy 
the  judgments.  But  the  more  fafe  and  juft  way  for  an  executor, 
is  to  plead  truly,  how  much  is  really  due  upon  a  judgment.  And 
flo//  cited  Pafch.  23  Car.  2.  B.  R.  rot.  339.  W'alpole  verf.  Pri- 
deaiix,  in  point.  Judgment  was  given  for  the  plaintiff.  Gould 
juftice  cited  PV.  Jones  91,  Feale  v.  Gatefdo?i,  as  a  cafe  in  point, 
and  which  had  been  always  approved. 

Almanfon  verf.  Davila. 

UPON  a  motion  in  this  cafe  Ho//  chief  juftice  faid,  that  he  Common  bail 
had  known  it  held  by  the  court,  that  where  the  plaintiff'"  another 
was  nonfuit  for  want  of  a  declaration,  and  afterwards  brought  an-  nonfujtln'a 
other  action  for  the  fame  caufe,  that  he  fliould  have  but  common  former. 
bail  to  the  faid  adion. 

Weeks  verf.  Peach. 

REplevIn.     Avowry  thereupon.     And    a   fpeclal   demurrer    toS.  C.  iSaik. 
the  avowry.     Motion  was  made  at  the  flde  bar,   to  have  ' '''      ^  ^  g 
leave  to  amend,  loci  inftead  of  locus  in  quo,  &c.  there  being  two  Amendment 
places  in  the  declaration.    And  a  rule  was  made,  to  fliew  caufe,  &c.  ^^^"  demur- 
And  Sir  Bartholomew  Shower  fhewed  caufe,  that  they  demurred  for  s^ch  amend - 
this  reafon,  and  that  fuch  amendment  cannot  be  made  after  de-  ments  are  now 
murrer  without  confent,   and  he  would  not  aflent.     Cur'  accord.  ^'^^^  ^""^ 
And  the  rule  was  difcharged.  n^em^o/cofts. 
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May  verjus  King. 
Intr.  Pafch.  13  Will  3.  B.  R.     Rot.  165. 

S.  C.  Cafes  iN^ehitatm  ajjiimpfit  for  50  /.  The  defendant  pleaded,  that  the 
G  l^iffue  plaintiff  and  he  came  to  an  account,  and  that  the  plaintiff  was 
found  in  arrear  5  s.  and  that  then  it  was  agreed  between  them,, 
that  the  one  fhould  be  quit  againfl  the  other,  except  the  5  s. 
The  defendant  demurred.  And  exception  was  taken  to  this,  that 
it  amounted  to  the  general  iffiie.  Againft  which  Carthew  ferjeant 
for  the  defendant  cited  i  Mod.  205.  2  Mod.  43.  as  a  cafe  in  point, 
that  fuch  plea  is  good.  And  at  another  day  Sir  Bartholome'w 
Shower  for  the  defendant  faid,  that  this  was  but  form,  and  there- 
fore good  upon  a  general  demurrer,  it  not  being  fliewn  for  caufe. 
He  cited  21  Ed.  3.  17.  3  Cro.  900,  Cro.  Jac.  130.  RaJI. 
E?2fr.  429.  10  Co.  88.  There  are  feveral  things  which  may 
either  be  pleaded  fpecially,  or  given  in  evidence  upon  the  gene- 
ral iiliie,  as  a  releafe,  &c.  But  per  Holt,  this  ought  not  to  be 
pleaded  fpecially,  but  amounts  to  the  general  iffue,  and  might  have 
been  given  in  evidence  upon  it.  But  at  another  day  the  plea  was 
waived  by  confent,  and  the  defendant  pleaded  to  ifliie. 

The  prefident  and  college  of  Phylicians  verf.  Salmon. 
Intr.   Mid.   8  Will.  3.    B.  R.     Rot.   349. 

S.  C.  2  Salk.  'TP  H  E  plaintiffs  by  the  name  of  the  prefident  and  college  or 
"J-S'-  X     commonalty,  &c.  brought  an  adlion  of  debt  againfl  die  de- 

Deb  °by  thJ'  fendant  for  5  /.  per  month,  for  having  pradifed  phyfick  without 
collegeofphy-  licence.  Upon  demurrer  to  the  declaration  Mr.  Moutitngue  for  the 
^A^tl^l-7  2  defendant  argued,  i.  That  this  aftion  could  not  be, brought  as  here, 
but  ought  to  be  brought  in  the  name  of  the  prefident  alone,  or  of 
the  college  alone ;  the  words  of  the  charter  of  HeJiry  VIII.  of  in- 
corporation being,  quod  ipfi  per  }70?}iina  praefidentis  colkgii  jcu  ccmmti- 
?iitatisy  &c.  might  fue  and  be  fued,  which  words,  per  ncmitia,  ia 
the  plural  number,  and  not  nomen,  fhew  that  they  are  two  di- 
ftind;  names.  Befides,  that  the  prefident  and  college  arediflindl; 
for  by  n^iHen.  8.  cap.  40.  the  prefident  of  the  college,  ^c.  flieweth, 
^c.  I  Mar.  2.  cap.  9.  enafts,  that  when  the  prefident  of  the  col- 
lege, ^c.  fliall  fearch,  ^c.  The  charter  of  Elizabeth,  which  gives 
power  to  have  a  body,  £?c.  to  anatomize,  grants  to  the  prefident 
coUegii  five  conuminitctis ;  whereas  if  they  had  been  incorporate  with 
him,  it  ought  to  have  been  collegio^ 

2.  Againfl 
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Againft  which  it  was  argued  for  the  plaintiffs  by  Mr.  Chefhyre, 
that  they  being  incorporated  by  the  name  of  the  prefident  and  col- 
lege or  commonalty,  and  having  capacity  given  them,  to  purchafe 
by  the  faid  name  ;  in  confequence  it  gives  them  power  to  be  fucd, 
and  to  fue,  by  the  faid  name.     For  where  a  corporation  is  crea- 
ted, with  ability  to  purchafe,  they  {hall  have  power  to  fue  as  inci- 
dent.     10  Co.   30.  /^.      I  Roll.  Abr.   513.     Then   the   fubfequent 
claufe  which  follows,  Gfc.   is  not  reftridlive,   but  only  additional, 
and  will  not  take  away  the  right,  to  fue  by  the  name  of  the  cor- 
poration.     1 1  Hen.  7.   28.     Fitzh.  briefe  485.      5  EJw.  4.   20. 
16  Heti.  7.  r.     2g  Hen.  6.  4.     44  Edw.  3.  6.  i^.      13  Hen.  7.  14. 
He  agreed,  that  the  aftion  might  be  brought  by  the  prefidcnf  alone, 
or  by  him  and  the  college  or  commonalty,  as  here  ;  but  there  is  no 
precedent  of  an  adlion  brought  by  the  college.     And  the  whole 
court  held  the  aiflion  well  brought  here.     And  per  Holt  chief  ju- 
ftice,  if  it  had  been  a  new  cafe,  he  fliould  have  been  of  opinion,  , 
that  the  adiion  could  not  be  brought  in  the  name  of  the  prefident 
only,  but  by  the  reafon  of  the  law  they  all  ought  to  join,  becaufe 
they  are  made  a  body  aggregate  of  a  prefident  and  commonalty, 
and  have  power  to  purchafe,  and  it  is  proper  for  them  to  bring 
adlions  in  the  name  of  the  head  and  body,  efpecially  the  penalty 
here  being  given  to  the  prefident  and  college;  but  it  has  obtained, 
to  bring  it  in  the  name  of  the  prefident  alone.     Cro.  Car.  256. 
But  the  manner  here  is  more  proper.     And  the  refolutions  in  Cro. 
&c.  are  founded  upon  a  mifiake,  for  the  word  nomina  in  the  faid 
claufe  means  only  that  they  arc  feveral  words,  though  as  a  name  of  ■ 
corporation  they  are  but  one ;  and  the  word  et  is  omitted,  which 
is  in  the  name  of  the  corporation.     Coke  fzys  in  Sutton'^  hofpital 
cafe,   10  Co.  29.  b.  that  a  corporation  mufl  have  a  name,  which  is 
true ;  but  that  ought  to  be  underftood,  either  by  patent  of  incor- 
poration, or  arifing   from  the  nature  of  the  thing  ;  as  if  the  King 
fhould  incorporate  the  inhabitants  of  Dele,  and  give  them  power  to 
eledl  a  mayor ;  though  no  name  of  corporation  be  mentioned  in  the 
patent,  yet  their  name  ought  to  be,   mayor  and  commonalty,  or 
mayor  nnd   burgeffes.     The  coYporation  of  the  town  of  Norivich 
have  been  ever  fince  the  time  of  Henry  IV.  known  by  the  name  of 
the  mayor,  fherifts  and  commonalty,  the  patent  having  deftroycd 
the  four  bailiffs  that  they  had  before,  and  erefted  this  ncv/  corpo- 
ration of  mayor  and  fheriffs,  and  yet  no  fuch  name  is  given  them 
by  the  faid  charter. 

2.'  A  fecond  exception  was,  that  it  was  fliid  in  the  declaration,  SdiUtt  repng. 
that  the  defendant  by  the  fpace  of  fo  many  months  r.?ite  cxhibiti-  "*"'  *'  ^'*"*- 
onem  billae,  fcilicet   the  twenty-third  of  Augnji  pradtiled  phyfick, 
GV.  which  was  impollible ;  but  it  ought  to  have  been  from  the 
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twenty-third,  Cc.  To  which  it  was  anfwered,  and  agreed  by  the 
court,  that  the  words,  twenty-third  of  Aiiguft,  coming  in  after  a 
fcilicet,  if  they  were  repugnant  to  that  which  went  before,  fhould 
be  rejecfled,  and  then  the  declaration  would  be  good  for  fo  many 
months  a?i'e  exhibitionem  billae. 

^hT'i!-^'^  3.  A  third  exception  was,  that  the  declaration  was  ill,  becaufe 

it  lays,  that  the  defendant  exercuit  et  adhnc  exercct,  which  is  too 
general,  for  it  ought  to  have  fpecified,  in  what  he  exercifed  phy- 
iick,  to  the  end  that  the  court  might  judge  whether  he  exerciled 
phyfick  or  not.  Farther,  that  34  G"  35  Hen.  8.  cap.  8.  gives 
power  to  particular  perfons,  as  perfons  having  knowledge  of  the 
nature  of  herbs,  to  praftice  fome  forts  of  phylick,  liz.  to  admi- 
iiifter  drinks  for  the  ftone,  &c.  without  incurring  any  penalty ; 
and  perhaps  the  defendant  pradifed  within  the  faid  adt,  and  then 
lie  will  be  exempt  from  any  penalty  of  5  /,  per  month.  Befides, 
that  the  jury  cannot  be  proper  judges  of  what  is  pradtifing  phyfick  ; 
nor  can  the  defendant  know  what  defenfe  to  make  to  a  charge  fo 
general.  And  in  Rajl.  Entr.  426.  it  is  fhewn  in  what,  c  c.  To 
which  it  was  anfwered  for  the  plaintiffs,  and  agreed  by  the  court, 
that  the  offenfe,  made  fuch  by  the  ad,  is  the  exercifing  phyfick, 
and  it  is  fufficient  to  lay  it  in  the  words  of  the  acfl.  As  in  an 
indidment  upon  5  Eliz.  cap.  4.  it  is  fufficient  to  fay  that  the  defen- 
dant exercuit  fuch  a  trade,  without  fliewing  what  particular  ad  he 
did.  And  the  generality  of  the  charge  is  no  inconvenience  to  the 
defendant,  becaufe  the  proof  is  incumbent  upon  the  plaintiffs. 
And  if  there  is  any  thing  contained  in  another  ad  for  the  benefit  of 
the  defendant,  he  ought  to  plead  it,  or  he  may  give  it  in  evidence 
upon  nil  debet  pleaded. 

Sfa'^nii^       4-  ^  fourth  exception  was,  that  debt  will  not  lie,  it  not  being 
in  a  rtatute  for  given   by  the  ftatute,   but  an  information  at  the  fuit  of  the  King, 
the  peribn  to    Debt  is  given  by  25  Car.  2.  cap.  2.  for  the  penalties  for  not  having 
given!  "  '^      taken  the  oaths,  and  ufually  in  all  penal  ftatutes.     To  which  it 
was  anfwered,  that  where  a  certain  penalty  is  given  by  a  ftatute, 
the   perfon  to  whom,  ^c.  fhall  have  debt  by  conftrudion  of  law. 
And  the  cafe  upon  2  Gf  3  Ediv.  6.  cap.  13.  of  tithes  is  a  flronger  cafe, 
the  treble  value  founding  in  damages,  and  not  being  given  in  cer- 
tain to  any  perfon  by  the  words  of  the  ftatute.     And  the  cafe  in 
Cro.  Car.  256.  is  as  the  prefent  cafe  is.     Which  was  agreed  by  the 
court.     But  Holt  chief  juftice  faid,  that  the  cafe  of  debt  for  tithes 
upon  the  ftatute  of  Edivard  VI.  was  at  firft:  a  flrain,  becaufe  it  gave 
an  adion  of  debt,  whereas  the   ffatute  gave   but  treble  damages  j 
but    the    party   fhould    rather    have    had    an    adion    upon    the 
ftatute. 
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5.  A  fifth  ex'ception  was,  that  the  aftion  was  brought  Hil.  5  Will.  The  memo. 
ci?  Mar.  the  entry  Mich.  8.  which  was  two  years  after  the  death  '^"^^  "^^  ^^^ 
of  the  Queen,  and  the  memorandum  was,  that  they  profecute  for  declaration, 
the  King  and  the  late  Queen.  But  to  that  i%//  chief  juftice  an- »"'^  "^^^y  "^^ 
fwered,  that  it  was  no  part  of  the  declaration,  and  might  be^„/^j,^. 
amended. 

6.  A  fixth  exception  was,    that  this  adion  ought  not   to  beTawjaaw. 
brought  tam  quam,  no  aftion  being  given  to  the  King.     Sed  non 
allocatur.     For  per  curiam^   the  precedents  are  the  one  way  and 

the  other. 

7.  The  feventh  exception  was,    that  the  charter  confirmed  by  Variance, 
the  aft  is,  that  no  perfon  fhall  pradlife,  ZSc.  without  licence  under 

the  feal  of  -the  prefident  or  college  ;  and  the  averment  is,  that  he 
had  no  licence  under  the  feal  of  the  prefident  and  college ;  which 
is  a  variance.  But  held  well  enough.  And  judgment  was  given 
for  the  plaintiff  nifi^  &c. 


u 


Between  the  parijhes  of  Caifler  and  Eccles. 

PON  orders  removed  by  certiorari,  the  cafe  was  thus :   A  S.  C.  i  Salk. 
poor  child  was  bound  apprentice  to  a  man  at  Caijler.     He  ^^'      . 
afligned  him  to  B.  who  lived  at  Eccles ;  and  there  he  completed  afllgned  gains 
the  fervice  of  the  refidue  of  his  apprenticefhip.     And  the  queftion  a  fettlement 
was,  whether  the  child  fhould  not  be  fettled  at  Eccles^  where  his  ^'^^  maner 
fecond  mafler  lived,  to  whom  he  was  affigned  ?  And  the  juftices  s.  P.  deter- 
at  the  fefiions  held  that  he  (liould  not,  becaufe  the  apprentice  is  not '"'"'f''."*^"'* 
afiignable.     But  per  Holt  chief  jullice,    though  that  be  true,  yet  PeirockinCom. 
the  firft  mafler  might  afiign  his  apprentice  ;  and  though  that  would  De-oon  and 
not  pafs  his  intereft  in  the  apprentice,    yet  it  is  a  good  contradl,  ^^°^^  Fl'mmg, 
that  the  apprentice  fiiould  fcrve  the  fecond  mafler  during  the  time,  c.a.  2.  )x  re- 
though  the  words  are  only  grant  and  afiign;  like  the  cafe  of  a.i^'^iioneSer'vien' 
figning  a  bond,  though  it  be  not  afiignable  in  point  of  interefl,  yetp'^  j'    , 
it  is  a  covenant,  that   the  afiignee  (liall  receive  the  money  to  his 
own  ufe.    To  the  fame  purpofe  is  the  cafe  of  Deeriiig  v.  Farringdon, 
26  Car.  2.     3  Keb.  304.     So  here  this  affignment  is  a  good  agree- 
ment between  the  firfi:  and  the  fecond  mafler,  that  the  apprentice 
fiiould  ferve  the  time  with  the  fecond.     And  (o  it  is  a  fervice  as 
apprentice,  and  fo  makes  a  good  fcttlemeot. 

Note,  that  the  binding  in  the  apprenticefhip  was  in  1686.  the 
afiignment  in  16S8.   before  3  G"  4  JVill.  (^  Mar.   cap.   11.     But 
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the  chief  juftice  did  not  regard  the  time,  in  delivering  the  refolu- 
tion  of  the  court. 

Blackborough  verf.  Davies. 

s.  c.  I  Salk.    r\jii!;!;cncy  Bentley  being  pofTefled  of  a  confiderable  perfonal  eflate, 
s.^cf  Comyns  <^'^^  inteftate,  leaving  his  grandmother  and  an  aunt  his  next 

96.  of  kindred.    The  fpiritual  court  granted  adminiftration  to  the  grand- 

ManJnmus  Kd  j^Qt]-,ej._     Upon  which  a  motion  was  made  for  a  mandamus  to  be 

grant  ad  mini-     ,.      _     ,  y        r  •  \    r  •  •        \  j     i 

iiration.  directed  to  the  laid  Ipintual  court,  to  command  them  to  grant  ad- 

miniftration to  the  aunt,  as  more  near  of  kindred  than  the  grand- 
mother. And  this  cafe  was  feveral  times  ilirred  at  the  bar  by 
Mr.  Broda-'ick  and  Serjeant  Damall  for  the  ??iandatnus,  and  by- 
Sir  Bartholomew  Shower  and  Mr.  Chepyre  e  contra.  And  it  was 
argued  for  the  }nandamus,  that  the  aunt  is  more  near  of  kindred 
than  the  grandmother,  and  therefore  the  fpiritual  court  has  no  au- 
thority to  grant  adminiftration  to  the  grandmother,  being  contrary 
to  the  ftatute  of  Henry  8.  That  the  ordinary  having  granted  ad- 
miniftration wrongfully,  he  ought  to  recflify  it.  That  this  could 
not  have  been  queftioned  before  31  Edw.  3.  cap.  11.  bccaufe  until 
the  faid  time  the  adminiftrator  was  but  a  fervant  of  thf  ordinarv ; 
but  now  by  the  faid  ftatute  the  ordinary  is  obliged  to  conjinit  ad- 
miniftration to  the  neareft  and  moft  lawful  friends  of  the  deccafed. 
The  21  H.  8.  cap.  5.  gives  him  eledion,  to  fuch  of  the  n\:reft 
in  equal  degree  as  he  will.  But  if  the  neareft  of  kindred  ut  the 
time  of  the  death  of  the  inteftate  be  difabled  by  attainder,  ^c.  and 
afterwards  the  faid  difability  is  removed,  the  ordinary  ought  to 
grant  adminiftration  to  him  ;  but  if  he  has  granted  adminiftration 
before,  pending  the  difability,  it  is  made  a  queftion  in  i  Sid.  371. 
OJjiley  V.  Beji^  if  the  adminiftration  ought  not  to  be  repealed,  before 
it  be  granted  in  the  faid  cafe  to  fuch  next  of  kin,  becaufe  an  in- 
tereft  is  vefted.  But  the  difference  is,  where  adminiftn.iion  is  com- 
mitted to  the  next  of  kin,  and  where  to  a  ftranger.  in  the  latter 
cafe  a  new  adminiftration  ought  to  be  granted  withoiii:  repeal  of 
the  form.er,  and  the  very  adl  of  the  new  grant  will  be  a  repeal. 
I  Anderf.  303,  Oic.  50.  Cro.  Eliz.  460.  becaufe  the  'Ordinary  has 
never  well  executed  his  authority.  And  therefore  though  in  Pack- 
man's  cafe  it  was  done  upon  citation  6  Co.  18.  yet  it  docs  not  fol- 
low, that  it  might  not  have  been  done  without  it ;  of  which  opi- 
nion is  Popham,  3  Cro.  460.  And  if  the  ordinary  ought  to  do  it 
-without  citation,  the  King's  Bench  will  grant  a  fhandamus,  to 
command  him  to  do  it;  and  the  rather,  iince  he  has  proceeded 
contrary  to  the  ftatute.  Befides,  that  the  mandamus  does  not 
(Confiae  him  to  do  it  in  any  particular  manner  j  therefore  they  may 
I  do 
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do  it  by  citation,  if  that  be  more  proper.     Farther,   adminiftration 
may  be  granted  in  vacation  time,  before  application  can  be  made 
liere  for  a  mandamus.     But  after  great  confidcration   a  mandamus 
was  denied   by   the  whole  court.     And  per  Holt  chief  juftice,    in 
vacation  time  one  may  rcfort  to  the  Chancery,  and  upon  iuggellion, 
that  the  fpiritual  court  proceeds  to  grant  adminiftration  to  a  wrong  Prohibition  to 
perfon,  may  have  a  prohibition  ilTiiing  from  thence,  returnable  in  '''^  granting 
the  King's  Bench  or  Common  Pleas.     The   authorities  cited   are  ^jq"""'''"^^ 
grounded  upon  a  reafon  that  is  not  law  at  this  day ;  for  now  the 
adminiftrator   is  not  a  fervant  to  the  ordinary,  but  has  a  fixed  in- 
tereft,  as  well  as  an  executor  who  is  appointed  by  the  party  him- 
felf.     Though  the  ordinary  is  reftrained  by  the  ftatute  2  i  Hen.  8. 
cap.  5.  to  grant  adminiftration  to  the  next  of  kin,  yet  lie  is  not  fo  Adminiftra- 
far  reftraincd,  as  to  make  a  nullity  of  the  adminiftration,  if  it  be ''°"  cQmmit- 
committed  contrary  to  the  diretfiion  of  the  acT: ;  for  if  it  were  void,  ,„  thMktute 
all  difpofitions  of  the  goods  of  the  inteftate,  pending  the  admini- >s  not  void, 
itration,  and   before  it  was  repealed,  would  be  void ;  and  after  it 
was  repealed,  the  fecond  adminiftrator  might  have  trover  for  the 
goods,    which  cannot    be.     If  adminiftration   be  committed    to  a 
creditor,  and  afterwards  repealed  at  the  fuit  of  the  next  of  kin,  the 
creditor  ftiall  retain  againft  the  rightful  adn:iiniftrator,  and  all  dif- 6  Co  i3. 
pofitions  of  the  goods,  <of.  pending  the  citation,    iiiall  be  good. 
And  it  is  not  like  the  cafe  of  a  grant  of  adminiftration  bv  the 
bifhop  of  an  inferior  diocefe,  where  the  inteftate  had  bona  notabilUa 
in  divers  diocefes ;  for  there  fuch  adminiftration  is  abfolutely  void, 
but  here  there  muft  be  a  citation  to  repeal  the  letters  of.  admini- 
ftration.    It  would  be  a  good  return  to  a  mandamus,  that  admini- 
ftration is  already  committed,  and  there  is  not  any  lis  pendens.     He 
faid,  that  he  would   not  fay,  that  he  would  grant  a  mandamus,  if 
there  was  a  citation  depending ;   but  doubtlefs  before  that,  the  mo- 
tion  is  too  foon   made.     In  the  cafe  of  Sir  George  Sandys  admini- 
ftration was  granted  to  the  brother,  and  he  continued  adminiltrator 
for  fome  time ;  then  one  pretended  to  be  the  wife  of  the  inteftate, 
and  commenced  a  fuit  in  the  fpiritual  court  to  repeal  the  admini- 
ftration committed  to  the  brother,  becaufe  it  oufiht  to  be  committed 
to  the  wife;  and  the  brother  moved  in  the  King's  Bench  for  a  pro- 
hibition, becaufe  the  ordinary  had  power  to  grant  adminiftration,. 
either  to  the  wife,  or  to  the  next  of  kin  ;  and  it  was  held,  that  he 
fhould  not  repeal  the  adminiftration  committed  to  the  brother,  be- 
caufe the  ordinary  had  executed  his  authority.     There  was  a  cafe 
between  Dunco7nb  and  Mafon,  where  a  feme  avert  died  inteftate,  Duncomb  ir. 
leaving  debts  due  to  her,    which  the  law  would  not  give  to  her  Mafon. 
huftsand  ;  and  adminiftration  was  granted  to  her  next  of  kin,  and 
the  hullxind  fued  in  the  fpiritual  court,  to  repeal  that  adminiftra- 
tion ;  and  a  prohibition  was  granted,  and  a  declaration  made  upon 
it ;  and  the  queftion  was,  whether  the  husband  could  repeal  that 
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adminlftration  ?  and  it  was  held,  that  he  could  :  but  againfl:  that 
the  cafe  of  Sir  George  Sandys  was  cited  ;  but  it  was  held,  that  it 
did  not  affed:  the  laid  cafe,  becaufe  the  husband  had  an  original 
right  by  3 1  Ed.  3.  cap.  1 1 ,  and  was  not  within  2 1  Hen.  8.. 
cap.  5.  and  the  ordinary  has  no  eledtion  in  the  cafe  of  the  huf- 
band.  This  cafe  was  in  the  Common  Pleas  in  the  time  of  Bfidgmaii 
chief  juftice. 

A  grandmo-        2.  They  held,  that  the  grandmother  was  as  near  as  the  aunt.j 

.of'^kin  tiun    f"-'  i''"  tliis  cafc  in  defcent  of  lands  it  would  be  a  mediate  dcfcent, 

£he  aunt.        and  the  fame  medium  to  both,  -oiz.  the  father.     It  is  enough  to 

fiy,  /rate?-  et  haeres,  or  foror  et  haeres,  which  was  the  grand  reafon 

in  the  cafe  of  ColUngwood  1;.  Pace.     And   the  grandmother  feems 

to  have   the  advantage,  becaufe  Ihe  is  of  the  right  line,  the  aunt 

of  the  collateral  line.     And  for  thefe  reafons  the  mandamm  was 

Burton  v.       denied.     And  Sir  Earthohme'w  Shower  cited  a  cafe  between  Burton 

LuTw'^'io--.  '^"'-^  Sbarpe  the  laft  Trinity  term,  where  an  adminiftration  was  fued 

to  be  granted  to  the  great  grandmother  ;  and  the  aunt  moved  for 

a  prohibition  in  the  Common  Pleas,  to  flay  the  fuit  in  the  fpirituaJ 

court,  and  it  was  denied. 

Lancafliire  verfiis  Killingworth. 
Iiitr.  Trin.  12  Will.  3.   B.  R.     Rot.  359. 

S.  C.  2  Salk.  f  N  covenant  for  2000  /.  the  plaintiff  declared,  that  the  defen- 
S^c  Comyns  *  dant's  teflator  covenanted  with  the  plaintiff,  upon  two  days 
116.  notice  to  be  given  to  hini,  to  accept  at  any  time  within   the  year 

Covenant  to  jooo/.  of  the  joint  ftock  of  the  Hudfon's  Bay  company  at  the 
s"c\  izMod. -^-'^'''^^"'•f  -^^;)'  ^''5«/t'  in,  &£•..  and  upon  the  transfer  thereof  to  pay 
1530,  ,-?3.  to  the  plaintiff  2000  A  and  the  plaintiff"  avers,  that  upon  the  fe- 
3  Salk.  34?,  condi  oi  November  1602  he  left  notice  in  writing;  at  the  teftator's 
"^    '  houfe,   requiring  him   the  fourth  of  November  following    (which 

was   within    the   year)    at  the  Hudfm's  Bay  houfe,    to  accept  the 
1000/,  Ifock.;  and  that  the  plaintiff  was  ready  there  at  the  day, 
.and  offered  to  transfer  the  ffock,  but  that  the  tellator  did  not  come 
to  accept  it ;  nor  hath  the  faid  teftator  or  the  defendant  paid  to 
the  plaintiff"  the  2000/.     Upon  demurrer  to  the  declaration,  and 
argument  at  the  bar  two  or  three  times,  the  whole  court  held  the 
declaration  ill,  and  that  judgment  ought  to  be  given  for  the  defen- 
dant.    And  Holt  gave  the  reafons  of  it.     He  faid,  that  though  the 
Tender  and    2000  /.   w.ere  payable  upon  the  transfer,  yet  if  a  legal  tender  had 
refufai  a-        htcw  made  by  the  plaintiff,  he  would  have  been  as  well  intituled 
.the  aft  done.   ^^  ^^^^  2ooo/.  as  if  he  had  made  an  actual  transfer.     But  here  die 
.tender  fhewn  in  the  declaration  is  no  legal  tender. 
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The  plaintiff  fays,  that  he  was  ready  at  the  time  and  place,  and  Tender 
offered  to  transfer,    but  the  defendant's  teftator  did  not  accept  it.P'^*  "^  ' 
Now  if  the  defendant's  teftator  had  been  there,  tlie  plaintiff  fliould 
"have  averred  a  refufal,    as   well   as   a   tender.       i6   Ediv.  3.   31. 
•17  Edic.  3.  1 1.      I  Sij.  13.   Ball  V.  Peake  aided  there  by  verdift. 
2  Scwnit  350.    Peters  v.  Oj)ie.     Averment  of  a    tender,    without 
averment  of  refuflil,  or  that  it  was  hindered  by  the  defendant,  held 
ill  ;  but  aided  by  vcrdidt.     2  P'entr.  109.    The  other  way  of  plead- 
ing a  tender  is  (where  there  are  time  and  place  for  the  doing  of  it) 
that  he  came  and  offered  to  do,  &c.  but  the  other  did  not  come  to 
receive,  &c.  Teh.  38.  Hughes  cafe.     But  in  this  laft  cafe,  where 
the  party  to  whom  the  adt  was  to  be  done  did  not  come  at  the  time 
and  place  appointed,  the  other  ought  to  fliew,  that  he  came  at  the 
laft  time  of  the  day,  which  time  of  day  the  law  has  appointed  for 
the  doing  of  the  ad,  and  therefore  if  he  came  before,  he  ought  to 
continue  there  the  laft  time;  which  ought  to  be  fhewn  in  pleading, 
-which  is  not  done  here.     5  Co.   114.    IVade's  cafe.     2  Cro.  423. 
But  in  pleading  of  tender  and  refulal,  any  time  of  the  day  is  fuffi- 
cient.     It  has  been  a  qucftion  heretofore,  where  a  tender  has  been 
pleaded  in  the  abfence  of  the  party,  whether  one  ought  not  to  aver, 
that  no  perfon  came,  &c.  on  his  behalf,  as  well  as  that  one  ought 
to  aver,   that  he  did  not  come  himfelf,  (s'c.   and   it  was  pleaded 
without  fuch  averment,  and  a  queftion  made  of  it,  but  held  well 
enough.     C?'0.  Eliz.  754.     Teh.  38.  becaufe  it  fliall  not  be  intend- 
ed, if  he  did  not  come  himfelf,  that  any  came  on  his  part,  and  if 
any  did  come  on  his  part,  he  ought  to  lliew  it  of  his  fide  in  plead- 
ing.    The  reafon  of  all  which  is,  becaufe  when  a  man  has  agreed 
to  do  a  thing,  he  ought  to  ufe  his  utmoft  endeavour  to  do  it ;  and 
if  it  be  not  done,  he  ought  to  Hiew  why  it  is   not  done.     Now 
here  the  plaintiff  fays,  that  he  offered  to  do  it ;  why  then  was  it 
not  done  ?  He  ought  to  lliew,  either  that  the  teftator  refufcd,  or 
that  he  did  not  tome  to  the  place,  where,  Qc.  at  the   laft  time, 
when  it  \\as  appointed  by  the  law.     And  this  is  agreeable  to  the 
reafon  of  the  law  in  other  cafes.     8  Co.  92.  Francis's  cafe.     A.   is 
bound  in  a  bond,  conditioned  to  infeoffe  J.  S.  the  obligee  diffeifes 
yl.  this  is  no  plea  to  the  bond,  becaufe  he  might  have  efitred,  and 
made  the  feoffment,  and  the  obligor  is  bound  to  do  all  that  he  can; 
but  it  would  have  been  a  good  plea,  that  tlie  obligee  held  him  out 
by  force,  fo  that  he  could  not  enter.     3   Cro.  694.    Blandford  v. 
Andreses.     Intr.  P.   41  £fc.  Rot.  351.  a  c;Je  very  remarkable  to 
this  purpofe.     And  Hob.  yj.   Aitlhii  v.  Gerras,  where  the  confi- 
deration  of  a  promife  was,  to  be  bound  in  a  bond,  Cc.   he  was 
bound  to  fix  the  feal  upon  the  wax,  and  deliver  it  as  his  aft  and 
deed,  to  make  a  lutficient  tender.     The  law  requires,  that  every 

OJIC 


6S8  Tr in.  Term  13  Will  3. 

one  do  all  that  he  can,  to  intitlc  himfelf  to  an  aftion,  or  to  excufi 
himfelf  from  a  penalty. 

Ob'ieftion.  In  thefc  cafes  of  transfer  of  flocks  made  in  the  com- 
pany's books,  they  only  attend  at  certain  hours,  as  from  feven  to 
twelve,  or  from  three  to  feven  ;  and  therefore  it  would  be  vain, 
to  aver  attendance  at  the  laft  hour  of  the  day,  when  at  the  faid 
time  a  transfer  could  not  be  made.  And  this  objection  was  made 
in  the  cafe  of  S/jaks  v.  Seignorett.     Ante  440. 

Anfwer.  The  law  appoints  the  laft  time  of  the  day  fufficlent 
for  the  doing  the  thing  in  ;  but  if  there  is  fuch  particular  ufigc, 
Notice.  that  ought  to  be  averred,  otherwife  this  court  cannot  take  notice  of 
it ;  as  for  the  purpofc,  that  they  never  ftay  at  the  office  after  lix  of 
clock  ;  and  then  they  ought  to  ihew,  that  they  were  there  the  laft 
time  allowed  by  the  ufage,  and  tendered,  and  that  would  be  good. 
But  in  this  cafe,  for  the  reafons  aforefaid,  the  declaration  is  ill, 
and  therefore  judgment  ought  to  be  given  for  the  defendant,  and 
fo  it  was. 


Lacy  vcrf.   Kmafton. 

s  c.  2  Saik.  ^^^Ovenant  brought  by  the  plaintiff  as  adminiftratrix  of  Lacy, 
Defeafance.  ^'>— ^  ^^^  plaintift'  declared  upon  an  indenture  bearing  date  the  hrft 
Ante  i,\(^.  of  May  1676.  made  between  Thomas  Killigrew  and  the  defendant 
.12  Mod.  41;,^,^  J  Others  of  the  one  part,  and  the  inteftate  of  the  other  part; 
54  '5S°'55'-j.^^j^jj^g^  jj^^j.  certain  articles  had  been  made  before  between  the 
fame  parties ;  and  it  was  thereby  agreed,  that  they  ihould  ceafe  and 
become  void  from  thenceforth  ;  and  thereupon  they  jointly  and  fe- 
verally  covenanted  with  the  plaintiff's  inteftate,  that  if  he  fliould 
have  a  defire  to  defift  from  adting,  and  of  fuch  his  intention  fliould 
give  notice  by  three  months  to  the  company ;  that  he  fhould  be 
paid  bs.  and  3^.  per  day  for  his  life;  and  that  after  his  death  too  /. 
iliould  be  paid  within  three  months  to  his  executors  j  but  if  he  died 
before  he  fliould  give  notice,  that  then  100/.  ftiould  be  paid  to  his 
executors  within  ftx  months :  that  the  inteftate  continued  an  ador 
until  his  death,  and  becaufe  the  100/.  was  not  paid  within  the 
fix  months  after  his  death,  the  adlion  was  brought.  The  defendant 
craved  oyer  of  the  deed,  and  upon  the  oyer  feveral  agreements  were 
fhewn  ;  and  the  defendant  pleaded,  that  after  the  fealing  and  deli- 
very of  the  deed  in  the  declaration,  mz.  the  firft  of  May  1676. 
another  indenture  was  made  between  Killigrew,  the  inteftate,  and 
others,  of  the  one  part,  and  the  defendant  of  the  other,  in  which 
•deed  there  is  the  fame  recital,  and  the  fame  articles  and  covenants, 
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as  in  the  deed  in  the  declaration ;  but  that  upon  which  he  iu- 
ii/led,  was  a  covenant  by  Killigrew  and  the  inteftate,  (zc.  with 
the  defendant,  jointly  and  feverally,  that  if  the  defendant  fliould 
have  a  defire  to  quit  acting,  and  fliould  give  notice,  &c.  that  he 
Hiould  receive,  (3c.  as  in  the  covenant  to  the  inteftate,  and  this 
ilirther  covenant,  which  is  alfo  in  the  intcftate's  indenture  fliewn  in 
the  declaration,  that  if  the  defendant  fliould  give  three  months  no- 
tice of  his  intention  to  quit  ading,  or  fliould  die,  tliat  then  he 
fliould  be  free  and  difcharged  from  all  debts  and  fums  of  money, 
contraded,  borrowed,  or  took  up,  or  which  at  any  time  thereafter 
fliould  be  contradled,  (Sc.  and  that  Killigrew  the  inteflatc,  and 
the  others,  after  fuch  notice  given  or  death,  fhould  indemnify  and 
fave  harmlefs  the  defendant  from  all  fuch  debts  and  fums  of  money, 
bonds,  contracts,  and  fecurities,  contradled  or  entered  into,  by  him 
alone,  or  jointly  with  any  other  of  the  fame  company,  on  behalf 
of  the  company,  for  any  matter  or  thing  relating  to  the  company ; 
and  that  no  perfon  fliould  be  admitted  into  tlie  faid  company,  but 
fuch  perfons  as  fhould  enter  into  fuch  engagements ;  and  that  the 
6  s.  3^.  per  day  during  their  lives,  and  the  loo/.  after  their  deaths, 
fhould  be  in  full  of  their  fliares  of  the  clothes,  fcenes,  and  other 
ornaments,  ^c.  then  the  defendant  fliews,  that  he  gave  notice  re- 
gularly in  1677  (which  was  before  the  death  of  Lacy)  and  fo  be- 
came difcharged  from  being  of  the  company;  et  petit  judicium,  C^c. 
The  plaintiff  demurred.  And  after  feveral  arguments  at  the  bar 
the  chief  juftice  pronounced  the  refolution  of  the  court;,  that  judg- 
ment fliould  be  entred  for  the  plaintiff. 

The  queflion  is,  whether  this  lafl  indenture  be  a  defeafance  of 
the  covenant  to  Lacy  ;  and  they  all  held,  that  it  was  not.  i.  Be- 
caufe  it  is  a  covenant  made  by  the  inteftate  and  others  with  the  de- 
fendant, to  fave  him  harmlcls  from  all  covenants,  agreements,  &c. 
entred  into  on  behalf  of  the  company.  And  therefore  it  can  only 
be  a  covenant,  becaufe  the  inteflate  is  joined  with  others,  and  the 
covenant  is  joint  and  feveral,  and  it  cannot  be  more  than  a  cove- 
nant as  to  them,  for  thougli  the  like  deeds  may  have  been  made 
with  the  others,  yet  they  do  not  appear,  and  the  court  cannot  take 
notice  of  them.  Then  if  this  covenant  of  Lacy  be  held  a  defea- 
fance, the  other  covenants  will  be  void ;  and  there  is  no  need  of 
the  covenant  of  the  others,  becaufe  the  covenant  of  the  defendant 
is  abfolutely  void.  And  therefore  this  conflrudion  would  deftrov 
the  covenants  of  the  others. 

2.  By  the  frame  of  the  deed  it  appears  to  be  a  good  covenant, 
becaufe  they  defigned  to  truft  one  another  upon  the  agreements  in 
the  deeds;  which  appears,  becaufe  care  is  taken  to  fave  them  harm- 
Icfs  from  all  agreements  upon  the  account  of  the  conipanv,  and 
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debts ;  and  therefore  there  are  of  neceffity  fome  things,  upon  which 
it  could  not  operate  by  way  of  defeafancc.  And  though  this  cove- 
nant be  admitted  to  be  within  the  agreement  (which  perhaps  is  a 
qiieflion)  yet  it  is  plain  that  they  relied  upon  the  mutual  cove- 
nants. 

3.  This  covenant  in  its  nature  is  not  a  defeafance,  becaufe  it 
wants  the  words  to  be  a  defeafance :  For  in  cafe  of  a  defeafance  the 
words  are,  that  the  thing  to  be  defeated  fliall  be  void :  and  fince 
there  are  no  fiich  words  here,  it  muft  be  underflood  to  be  a  de- 
feafance from  the  nature  of  the  thing,  and  not  from  the  words ; 
and  the  confequence  of  that  would  be,  to  leave  Lacy  without  re- 
medy ;  for  if  a  covenant  be  defeated  as  to  one,  it  will  be  defeated 
as  to  all ;  for  every  defeafance,  when  the  terms  upon  which  it  is 
made  are  performed,  operates  as  a  releafe ;  and  if  the  covenant  had 
been,  that  from  the  death,  or  leaving  off  to  ad,  by  the  defendant, 
the  covenants  made  by  him  fliould  be  void,  that  would  have  dif- 
charged  all.  As  if  a  releafe  had  been  made  to  the  defendant,  all 
of  them  might  have  pleaded  it.  And  where  a  covenant  is  joint  and 
feveral,  a  releafe  to  one  of  the  covenantors  is  a  releafe  to  all.  Like 
the  cafe  of  a  joint  trefpafs,  which  is  joint  or  feveral  at  the  eledtion 
of  the  plaintiff,  a  releafe  to  one  trefpaffer  is  a  releafe  to  all.  Hob.  bb. 
Cock  V.  Je}i?icr.  Lit.  feB.  376.  Co.  Lit.  232.  Then  if  a  defea- 
fimce  operates  as  a  releafe,  and  difcharges  the  lien  as  much  ;  then  if 
the  covenant  be  defeated  as  to  one,  it  will  be  defeated  as  to  all,  as 
much  as  if  it  had  been  releafed.  34  Hen.  8.  Bro.  ejiranger  al 
fait  21.  Then  to  conftrue  this  covenant  to  be  a  defeafance,  is  to 
deitroy  the  deed ;  and  therefore  it  would  be  a  repugnant,  abfurd 
and  injurious  conflrudion,  to  deftroy  a  man's  aflurance. 

wheieacove-      Obiedion.    That  a  perpetual  covenant,  never  to  take  advantage 

nant  will  a-,.-'  r-j-ir  tt  ^    •       r  -j-  • 

mount  10  a     01  a  Covenant,  (Sc.  is  a  releafe.     He  agreed  it,  for  avoiding  cir- 
rcleafe.  cuity  of  aclion.    As  ifyf.  be  bound  io  B.  in  a  bond,  &c.  B.  cove- 

J'lte  420.  nants  never  to  fue  A.  upon  this  bond  ;  this  will  be  a  bar  in  debt 
brought  upon  the  bond,  becaufe  B.  has  bound  himfelf  againft  all 
the  remedy,  that  he  might  have  upon  the  bond.  But  li  A.  and  jB. 
be  jointly  and  feverally  bound  to  C.  C.  covenants  never  to  fue  A. 
this  is  no  defeafance,  becaufe  he  has  a  remedy  againfl:  B.  but  A. 
will  have  only  covenant,  &c.  This  cafe  is  like  43  AJif.  pi-  44. 
of  a  defeadince  of  a  warranty,  viz.  that  if  the  collateral  anceftor 
of  the  diffeifee  releafe  to  the  diffeifor  with  warranty,  and  the  dif- 
feifor  makes  a  deed,  reciting  the  releafe  with  warranty,  and  cove- 
nants, that  though  he  be  impleaded  or  oufied,  yet  he  will  not  take 
advantage  of  the  deed  or  warranty,  that  is  a  defeafance ;  and  if  the 
diffeifor  pleads  the  releafe  with  warranty  in  bar  of  an  adion  brought 
by  the  diffeifee,  he  fhall  be  rebutted  from  the  warranty  by  his  own 

deed  : 
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deed :  but  in  the  faid  cafe  if  the  difleifor  had  covenanted  only,  not 
to  bring  a  ivarrantia  chartae,  or  not  to  vouch  ;  there  it  would  have 
been  only  a  covenant,  becaufe  there  would  have  remained  a  remedy 
upon  the  warranty.  So  though  the  intcflate  covenanted  not  to 
fue  Kinajlofiy  yet  he  has  a  remedy  againfl:  the  other  covenantors ; 
therefore  this  is  a  covenant  only.  2  Vefitr.  2 1 7.  Gawdc?!  v.  Draper, 
there  are  exprefs  words,  that  the  original  payment  fliould  ceafe, 
yet  that  was  not  held  to  be  a  defeafance  ;  and  yet  there  could  have 
been  no  mifchief,  becaufe  there  was  no  other  parties  to  the  deed  : 
if  the  300  /.  in  the  faid  cafe  had  been  a  rent,  he  fhould  have  been 
of  opinion,  that  the  fecond  deed  there  would  have  amounted  to 
a  grant  of  the  rent  for  the  faid  time:  if  it  had  been  a  rent  for  years, 
not  for  life,  it  would  have  been  a  grant  to  the  leflee  for  the  faid 
time,  and  a  fufpenfion  of  the  rent ;  but  there  it  was  only  a  fum  in 
grofs,  which  neverthelefs  is  defeafible ;  but  held  there  contrary, 
which  is  a  found  judgment,  upon  which  he  relied  much.  And 
for  thefe  reafons  judgment  was  given  for  the  plaintiff.  Ex  rela- 
tione m'ri  Jacob. 

Oliver  verf.  Hunning. 

ERROR  upon  a  judgment  in  C.  B.  in  an  adion  againft  two.  Error  upon  a 
And  one  of  the  defendants  was  outlawed.     And  exception  J^"^''f^'^"„' j" 
was  taken  to  the  writ  of  error,  becaufe  it  mentioned  the  writ  togainfttwo.one 
be  brought  againfl:  one  only.     But  it  was  held  good,  becaufe  the  was  outlawed, 
writ  as  to  the  other  was  determined  by  the  outlawry.     Ex  relatione 
m'ri  Jacob. 

Peirce  verf.  Paxton. 
Intr.   Pafch.   13  Will  3.    B.  R.  -  Rot.  94. 

DEBT  upon  bond.     The, defendant  pleaded  puis  darrein  co?2-s.C.  2  Saik. 
tiniiance  in  abatement,   payment  of  part  with  acquittance.  5^9^^^^  ^c 
The  plaintiff  demurred.     And  per  Holt  chief  juflice    this   is  no  ^3!^  j^ ,  bar. 
plea  in  abatement,  but  in  bar  for  part.     Cro.  Eliz.  342.   May  v.  12  Mod.  541, 
MiMeton.     And  the  reafon  is,  becaufe  that  which  is  a  bar  before  >+-• 
the  adion  brought,  is  a  bar  after,  becaufe  the  time  cannot  make  a 
difference.     34  Hen.  6.   i.   6.     7  Ediv.  4.   15.     Stile  212.  is  an 
obfcure  cafe,  but  there  it  is  pleaded  in  bar  of  the  whole,  which 
cannot  be.     The  cafe  of  entry  into  part  of  the  land  pending  a  real 
adion  is  different  from  this  cafe ;  becaufe  there  pending  that  the 
plaintiff  fues  at  law,  he  makes  himfelf  his  own  judge  j  but  here 
he  purfues  his  demand  j  and  the  defendant  here  confent?,  which 

he 
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he  does  not  do  in  the  other  cafe.  There  is  a  difference  alfo  be- 
tween this  cafe  and  the  cafe  of  a  foreign  attachment,  which  was 
the  cafe  of  May  v.  Middlcton^  becaufe  that  is  by  compuhion  of 
law.  2.  The  plea  was  ill,  becaufe  the  defendant  had  not  produced 
Omiflion  of  a  the  deed  of  acquittance  in  court.  Which  was  held  to  be  fubftancc, 
Wrffubihnce.  ^""^  ^^^  "P^"  ^  gfenctai  .demurrer.  And  refpondes  oujler  was 
awarded. 


Fetter  verf.   Beale.     Ante  339. 

S.C.Saik.  II.  01  R  Bartholomew  Shoioer  moved  in  this  cafe  for  judgment  for 
Prior  recovery '^  the  plaintiff,  bccaufc  this  fpecial  fubfequent  damage  is  a  fuffi- 
in  treipafs  bars  cicnt  foundation  for  an  adiion ;  and  that  for  great  reafon,  becaufe 
confeq'iential  [\-^q   j^j-y  could   not   have    confideration  of  it  in    giving  damages. 
And  he  compared  it  to  tlie  cafe  of  a  nufmce,  that  a  man  might 
have  an  acliun  for  every  new  dropping  of  the  water  from  the  eaves 
of  the  houfe.     2.  There  is  a  maim  laid  here,  and  therefore  the 
prior   recovery   in   the  adtion  of  affanlt   cannot   be  a   bar.     Mr. 
Montague  of  the  fame  fide  faid,  that  if  j4.  breaks  a  fea  wall,  and 
the  owner  of  the  land  recovers  damages  for  it  in  an  adtion,  and 
eredls  a  new  wall,  and  before  it  is  dry  and  fettled,  the  fea  throws  it 
down  again,  and  overflows  the  land,  &c.  for  this  fpecial  fiibfequent 
damage  the  owner  may  have  a  new  adion.     Holt  chief  juflice. 
This  is  a  new  cafe,  to  which  there  is  no  parallel  in  the  books. 
Every  one   fliall  recover  damages   in  proportion  to  his   prejudice, 
which  he  hath  fliftained  ;  and  if  this  matter  had  been  given  in  evi- 
dence,   as  that  which  in  probability  might  have  been  the  confe- 
quence  of  the  battery,  the  plaintiff  would  have  recovered  damages 
for  it.     The  injury,  which  is  the  foundation  of  the  adlion,  is  the 
battery,  and  the  greatnefs  or  confequence  of  that  is  only  in  aggra- 
vation of  damages.     In  fome  cafes  the  damage  is  the  foundation  of 
the  adtion,  as  in  the  adtion  by  the  mafter  for  battery  of  his  fervant 
per  quod  fervitiam  amifit ;  but  here  the  battery  only  is  the  founda- 
tion of  the  adtion,  and  this  damage,  which  might  probably  enfue, 
might  and  ought  to  have  been  given  in  evidence,  and  mufl  be  in- 
tended  to  have  been  given  in  evidence  in  the  former  adtion,  and- 
that  the  jury  gave  damages  for  all  the  hurt  that  he  fuffered ;  for  if 
the  nature  of  the   battery  was  fiich,  as  probably  to  produce  this 
efFedt,  the  jury  might  give  damages  for  it  before  it  happened.     As 
to  the  cafe  of  the  fea  wall,   the  plaintiff  would  recover  damages 
enough  in  the  firft  adtion,  to  rebuild  it ;  and  if  he  rebuilds  it  ill, 
the  fault  is  his  own.     And  as  to  the  nufance  every  new  dropping 
is  a  new^  nufance.     As  to  the  maihem,  that  is  nothing,  for  a  re- 
covery in  battery,  G?c.  is  a  bar  in  appeal  of  maihem,  4  Co.  43.  a. 
becaufe  in  battery  the  plaintiff  may  give  a  maihezn  in  evidence,  and 
3  recover 
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recover  damages  for  it.  AnA.  Holt  chief  juftice  fiiid,  that  the  ori- 
ginal caufe  was  tried  before  him  eight  years  ago,  and  the  plaintiff" 
and  defendant  appeared  to  be  both  in  drink,  and  the  jury  did  not 
well  know  which  of  them  was  in  fault,  and  therefore  they  gave 
the  lefs  damages.  The  plaintiff  could  not  obtain  judgment,  the 
court  inclining  ftrongly  againft  him. 

Barber   verf.   Palmer. 
Intr.  Hil.  9  JVill.  3.  B.  R.     Rot.  535. 

DEBT  upon  bond  of  26/.  dated  the  fecond  of  April  1695. s.C.  «  Saik. 
The  defendant  after  a  fpecial  imparlance  craves  oyer  oi  ^heij^- 
bond,    and  condition,    which  was   for  payment  of   13/.  3  J.   the  f,j|Qj,'j''^|^°„'^ 
tenth  of  January  following.     And  then  he  pleads  the  adl  of  theplej  inabate- 
eighth  of  this  King  for  compofition    by   two   thirds   in   number  ""^"^' '^"^  "* 
and  value  of  the  creditors ;  and   pleads  a  compofition  accordingly, 
&c.  in  abatement  of  the  bill.     To  which  plea  the  plaintiff  demurs. 
And  it  was  adjudged,  that  this  matter  is  matter  of  bar,  but  can- 
not be  pleaded  in  abatement.     And  therefore  judgment  was  given, 
that  the  defendant  fliould  anfwer  over.     And  then  the  defendant 
pleads  the  fame  matter  in  bar.     Upon  which  the  plaintiff  demurs. 
And  the  defendant  joins  in  demurrer.     And  quia  curia  nondum  ad- 
vifatur,  day  is  given  to  the  parties  itfjue  diem  Veneris  proxime  pojl 
crajlinum  'Trinitatis  i  o  PVill.  and  fo  continuances  were  entred  from 
thence  till  Monday  proxime  poji  tres    feptimanas  fan5ii  Michaelis, 
and  from  thence  to  Monday  proxiine  poji  oBabas  Hilarii.     At  which  Plea  puis  Jar- 
day  the  defendant  pleaded  a  plea  puis  darrein  continuance^  which '■'""".""r"' 
he  intended  to  be  a  defeafance  of  the  debt.     But  upon  demurrer  piea  in  bar 
the  court  adjudged,  that  it  amounted  but  to  a  covenant.     And  nowpieaded,  the 
it  was  argued  for  the  defendant  by  Mr.  Place,  that  the  court  never- ^°"J'^"g"°g 
tlielefs  ought  to  confider  the  plea  in  bar  j  and  if  that  was  good,  thcpiea  in  bar. 
plaintiff  could  not  have  judgment.     Hob.  81.  Stoner  v.  Gibfon,  inS^e'^J°°''^7'' 
point.     But  the  court  gave  judgment  for  the  plalntilT,  ntji,   ©"c  ,2°[viod.  539, 
holding  that  the  pleading  of  the  latter  plea  was  a  waiver  of  thesjq. 
former  plea  in  bar.     And  the  lafl  day  of  this  term  Raymond  urged  J'"''"  ' 
the  fame  cafe  in  Hobart  for  the  defendant ;  and  alfo  that  it  is  laid 
down  as  a  rule  in  many  books,  that  the  court  mufl  judge  upon  the 
whole  record  ;  and  therefore  if  it  appears  upon  the  whole  record, 
that  the  plaintiff  ought  not  to  have  judgment,  the  court  cannot 
give  it  for  him.    Hob.  56.    7  Edw.  4.  3  i.  per  Choke  10  Ediv,  4.  7.  a. 
But  notwithftanding  this,  the  chief  juflice  fiid,  that  without  doubt 
it  was  a  waiver  of  the  former  plea  ;  and  if  it  were  not  fo,  pleading 
would  be  infinite.     And  therefore  the  caufe  fliewn  for  the  defendant 
was  difallowed.     And  judgment  was  given  for  the  plaintiff. 

8  O  Slaney 


in  bar  conclu 
dins  in  abate 
nient. 
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Slaney  verf.  Slaney. 

S.  C.  Cafes    T  jsj  fje^t  upon  bond  the  defendant  pleaded  outlawry  in  the  plain- 

\zUol'''     A    ^'^'»    ^"<^    began   it,    a5iio   non,    and    concluded    in   abatement. 

Plea  though  And  Mr.  Mulfo  moved,  to  try  the  opinion  of  the  court,  whether 
this  ftiould  be  taken  to  be  a  plea  in  abatement,  or  a  plea  in  bar; 
if  in  abatement,  then  it  did  not  come  in  in  time,  otherwife  if  a 

M0.30.pl.  99.  plea  in  bar.  Befides,  that  if  it  Should  be  adjudged  to  be  a  plea  in 
abatement,  and  the  plaintiff  fhould  reply  as  to  a  plea  in  bar,  it 
would  be  a  difcontinuance.  For  which  the  cafes  of  Rijje  v.  Har- 
court,  3  Mod.  281.  Bonner  v.  Hall,  ante  338.  and  Medina  v, 
Stotighton,  ante  593.  were  cited.  In  which  laft  cafe  the  defen- 
dant in  his  plea  prayed  judgment  de  narratione,  and  it  was  objeded, 
that  this  was  a  conclufion  in  bar ;  and  the  plaintiff  demurred,  and 
concluded  as  to  a  plea  in  bar ;  and  yet  judgment  was  given,  that 
he  (hould  anfwer  over.  But  to  that  the  court  faid,  that  they  gave 
fuch  judgment,  becaufe  it  were  erroneous,  the  defendant  could  not 
take  the  advantage  of  it,  no  more  than  of  allowing  an  effoin,  where 
an  effoin  ought  not  to  be  allowed,  which  is  for  the  defendant's  ad- 
vantage.    Adjournatur. 
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Parfbns  verf.  Gill. 

MR.  Broderick  made  a  motion  to  refer  the  regularity  of  S.  C.  i  Salk. 
an  execution  to  be  examined  by  the  mafter,  &c.  alleg-  5°-  ^^ 

ing  it  to  be  irregular  for  this,  that  the  writ  of  exccu-  ,17, 
tion  bore  tefie  the  firft  day  of  Hilary  term,  returnable  ''^  w"'  °^^^^- 
the  Eajier  term  following,  and  the  judgment  was  of  Hilary  term,  firft°day  oV  * 
fo  that  the  writ  of  execution  might  have  been  fued  perhaps  before  Hilary  term, 
the  judgment  given.     Befides,  that  the  judgment  was  figned  after i^'^S'^ent  the 
the  death  of  the  defendant,  for  the  defendant  died  the  firft  of  ^n"/,  gooj. 
and  the  judgment  was  figned  the  fecond  of  April,  which  being  be- 
fore the  efToin  day  of  Eafler  term   related  to  Hilary  term  j    and 
therefore  altogether  irregular.     But  the  motion  was  denied,  becaufe 
(per  curiam)  the  pradice  is  always  fo,  and  well  enough. 

Sir  Richard  Leving  vej-f.   lady  Calvcrley. 

ERROR  C.  B.    The  error  was  afligned  for  want  of  an  origi-  s.  c.  Cafes 
nal,  and  upon  a  certiorari  fued  the  return  was,  that  no  ori-^-^   J^'* 
ginal,   (^c.     Upon  which  the  defendant  in  error  fuggefted,   that,',8' 
there  was  an  original  of  another  term  j  and  upon  a  certiorari  fued  Upon  diminu- 
by  him,  an  original  was  returned,  and  an  entry  made  thereof  upon  ^^°^^^^^l]f^. 
the  roll.     And  Mr.  Broderick  moved,  that  it  was  irregular,  becaufe /,VflW. 
the  defendant  fliould  have  given  notice  in  writing  to  the  plaintiff's 
attorney,  before  he  fued  the  certiorari.     That  the  pradice  was  fo ; 
and  in  a  cafe  between  Nayden  and  IVinterbotto?}},  Mich.   10  inil.  3. 
fuch  a  rule  was  granted.     But  Holt  chief  juftice  faid,  that  it  could 
be  no  prejudice  in  the  writ  of  error.     To  which  Mr.  Broderick  an- 

fwered, 
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fwered,  that  the  writ  of  error  was  brought  for  this  reafon,  and 
therefore  he  ought  to  have  his  cofts,  which  he  would  lofe,  if  the 
iiid'5-ment  fliould  be  affirmed.  But  to  that  the  chief  juftice  an- 
fwered,  that  if  the  lord  keeper  had  been  of  opinion,  that  the  plain- 
tiff ou<^ht  to  have  had  his  cofts,  he  would  not  have  granted  the 
liberty  of  filing  an  original,  before  cofts  were  paid  by  the  defendant. 
And  the  motion  was  denied. 

NailorV  cafe. 

s.  C.  Cafes     \1AIL0R  an  attorney  of  the  Common  Pleas  was  arrefted  in 
f.  f-  '■^^'     -^  *    London  upon  a  plaint  levied  in  one  of  the  Sheriffs  courts  of 

JtiOlc  494*  '11  A  '        /^ 

1 2  Mod.        London,  and  was  carried  to  the  counter.     A  writ  ot  ne  exeat  regno 
Habeascoypus  \^.^j^q^  oyj.  ^f  Chauccry  agaiuft  him,  and  was  delivered  to  the  ftierifF 
bdng'a'mrn     whilft  he  was  there.     Upon  which  Nailo?-  made  application  to  Mr. 
out  of  the  cu- juftice  L'urton  at  his  chambers,  and  afterwards  to  my   lord  chief 
^°'^VV-'^    juftice  Holt,  to  have  a  habeas  corpus  to  remove  himfelf  into  the 
there  upona^  Mai'palfea,  adious  being  entred  againft  him  in  the  King's  Bench. 
j;c  exeat  rfgnc  ^,-,(j  3,-,  order  was  made,  that  it  (hould  be  moved  i?!  B.  R.    And 
now  Mr.  Broderick  moved,    that  the  habeas  corpus  ought  not  to 
be  granted  in  this  cafe.      i.    Becaufe  the  writ  of  ne  exeat  regno 
commands  the  ftieriff"  to  take  fecurity,  and  to  tranfmit  it  into  Chan- 
cery ;  which  he  cannot  do,  if  this  habeas  corpus  ftiall  illue  out  of 
this  court.     2.  They  in  Chancery  only  know  what  fecurity  is  fuf- 
ficient,  being  only  conufant  upon  what  ground  this  writ  was  granted. 
3.  They  in  Chancery  can  only  grant  a  fuperfedeas.     Scd  curia  con- 
tra, that  the  habeas  corpus  ought  to  be  granted ;  that  the  King's 
Bench  may  receive  and  judge  of  the  fecurity  taken,  and  that  he 
ought  to  remain  there,  and  that  they  may  then  grant  ^fuperfedeas. 
Sed  adjouniatur. 

Byne  verf.  Dodderidge. 


1 


S.  C.  Lilly's 
Entr.  311, 

Modus  to   pay 


R.  CheJJ.yre  moved  againft  a  rule  for  fetting  this  aftde,  being 

granted  to  difcharge  another  rule  before  made,  by  which  a 

sT.  'in  the'  '  prohibition  was  granted  to  the  Spiritual  Court,  to  ftay  a  fuit  there 

pound  out  of  jTqj.  tithes,  upon  fuggeftion  of  a  modus ;  and  this  laft  rule  was  made 

fer'led"1s'^no   "po"  allegation,  that  the  plaintiff  had  had  a  prohibition  granted  be- 

moiim.  fore,  and  that  he  had  declared  upon  it,  and  that  ilTue  had  been 

Ro.  •'^br.  643.JQjj^gj  upon  it,  and  a  verdiiTt  found  in  it  againft  the  plaintiff.     And 

that  which  Mr.  Chejhyre  now  urged  againft  this  laft  rule  was,  that 

this  modus,  upon  which  the  rule  was  made  for  the  granting  of  a 

prohibition,  varies  from  the  modus,  upon  which  the  prohibition  had 

been  granted  before,  and  the  verdict  had,  (^c.    And  therefore  that 

I  this 
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this  cafe  was  not  within  50  Edw.  3.  cap.  4.  For  the  prefent  jnodus 
fiiggefted  is,  that  they  have  ufed  to  pay  2  s.  m  the  pound  of  the 
rent  referved  ;  whereas  the  former  modus  was,  that  they  ufed,  (Sc. 
to  pay  2  s.  in  tlie  pound  of  the  profits  received.  And  he  cited 
Hob.  192,  Againft  this  Mr.  Broderick  faid,  that  this  modus  was 
not  good  ;  for  as  it  is  laid  in  the  fuggeftion,  if  the  plaintiff  keeps 
the  lands  in  his  own  hands,  he  fhall  pay  nothing  to  the  parfon  ; 
for  the  modus  is  laid  to  be  paid  out  of  the  rent  referved.  2.  lie 
may  let  a  leafe  at  a  fmaller  rent  upon  payment  of  a  fine.  And  he 
cited  I  Roll.  Rep.  378.  2  Vejitr.  47.  But  {per  Chejhyre)  that 
would  be  a  fraud.  Cii7~ia  contra.  It  would  not  be  a  fraud.  And 
per  Holt  chief  juflice,  i.  This  cannot  be  a  modus^  it  amounting 
to  as  much  as  the  tithes  in  kind ;  but  it  may  be  a  compofition. 
2.  A  cuftom  cannot  be  applied  to  rents  referved  from  time  to 
time  upon  frequent  new  refervations.  And  the  rule  for  difcharging 
of  the  rule  granted  for  the  prohibition  was  made  abfolute. 

Bafs  vzrf.  Firmen. 

IN  debt  upon  a  bond  made  in  this  manner.     Noverint  unherft  Variance. 
per  pracj'entes  me  Firjuen  de  Perth  Amboy  in  provincia 

de  Wejl  Jt'rfey  tcneri  et  fir  miter  obligari  to  the  plaintiff  in  80/.  le- 
galis  monetae  praediSiae^  &c.     The  plaintiff  demanded  80/.  of  the 
money  of  England.     And  upon  non  efi  JaSium  pleaded,  at  the  trial 
before  Holt  chief  juflice  at  Guildhall,  Pafch.  13  JVill.  3.  the  plain- 
tiff was  nonfuit ;   the  chief  juflice  holding,  that  this  bond  bound 
the  defendant   in  the  money  of  JVeJi  Jerfey,  not  of  England;  the 
condition  of  the  bond  being  alfo  for  payment  of  40  /.  of  the  fliid 
province.     And  now  the  plaintiff  brought  a  new  adion  upon  this  A  plaintiff 
bcjnd  in  the  detinet  as  of  foreign  coin  ad  valorem  of  lb  much  of  the  "O"/^^"  upon  a 
money  of  England.     And  this  term  lerjeant  Hall  moved,  that  the  ^rin^s  a  new 
plaintiff  might  not  proceed,  before  he  had  paid   the  cofts  of  the  aaion,  the 
former  nonfuit.     Which  was  oppofed  by  Raymond  for  the  plaintiff,  Ji^,'|"^„of,{a'^'' 
and  denied   by  the  court.     Becaiife  the   merits  did  not  come   in  ti,e  fecond  ac- 
queflion  in   the  trial,    upon   which   he  was   nonfuit,    but  he  was  ''O"  "1'"'  •"= 
nonfuit  only  upon  the  variance.     And  the  faid  rule  is  grantable  ge-  jo^s'^of  th/ 
nerally  only  in  ejedhncnt.  i^ift. 

2  Barnes  107. 
I  Bar>iei  gy, 


8   P  Rowland 
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Rowland  et  al.   'uerf.   Hockenliulle  et  al. 
In  the  Exchequer. 

ProhibiLion  JlOJVLAND  and  others  bring  an  cjedment  in  Ckefter  againfl 
cheque'/w  the  ^^'^  defendants.  Upon  which  the  defendants  exhibited  their 
Chancery  of  bill  in  the  court  of  Exchequer  of  Chejier,  which  is  the  Chancery 
Chcjhr.  there,  againft  the  plaintiffs^  And  to  procure  an  injunftion,  they 
fuggefl:  in  their  bill,  that  one  of  the  defendants  in  the  bill,  plaintiffs 
in  the  ejedtment,  dwells  out  of  the  county  palatine,  and  therefore 
they  pray,  that  fervice  of  the  injundtion  upon  the  attorney  of  the 
defendants  in  the  bill  may  be  good  fervice.  And  an  order  was 
made  accordingly.  Upon  which  Mr.  Cbejlyre,  upon  producing  a 
copy  of  the  bill  and  order,  moved  in  the  Exchequer  for  a  prohibi- 
tion. And  a  rule  was  made  that  they  fhould  fliew  caule  why,  &c. 
And  now  Mr.  fVard  fhewed  caufe.  Se^  non  allocatur^  becaufe, 
I .  They  cannot  ferve  the  procefs  of  their  Exchequer  upon  a  man 
out  of  the  jurifdidion.  2.  They  cannot  make  a  fupplemental  or- 
der, to  fupply  this  defedl  of  the  jurifdidion.  3.  They  cannot  pro- 
ceed, where  part  is  out  of  their  jurifdidion.  And  the  rule  for  a 
prohibition  was  made  abfolute. 

Holdin  verf.   Sutton. 

S.C.  Cafes  "1~^  E  B  T  was, brought  by  the  plaintiff  upon  an  efcape  done  by 

12  Mod'^'  ^^  ^'^  defendant  marflial  of  this  court  in  the  time  of  the  tefta- 

Debtbyexe  tor,  and  it  was  brought  in  the  debet  et  detinet.     Upon  7iil  debet 

cutor  tor  pleaded  verdid  for  the  plaintiff.     And  now  fcrieant  Hall  moved  in 

eicape  in  the  n       r  •     \  ii-o-  t  •■i-i 

time  of  the  arreft  or  judgment,  that  this  action  cannot  be  maintained  in  the 
teiiator  in  the  debet  and  det/net,  but  oucrht  to  have  been  brought  in  the  detinet 
A.et  ft  dill-  only.  And  it  was  admitted,  that  after  demurrer  it  would  have 
been  ill.  But  at  another  day  Mr.  Feei-e  Williams  and  Mr.  Boult 
for  the  plaintiff  argued,  that  this  was  aided  after  verdid  by  16  ci? 
17  Car.  2.  cap.  8.  And  for  that  they  cited  i  Sid.  342.  Comber 
v.  Watto/i,  debt  againft  the  heir  brought  in  the  detinet  only  upon  a 
bond  of  the  anccllor,  in  which  he  bound  himfelf  and  his  heirs, 
good  after  verdid,  though  it  ought  to  have  been  in  the  debet  and 
detinet ;  and  i  Sid.  379.  Fruen  v.  Porter.  But  the  court  feemed 
to  the  contrary,  becaufe  it  would  alter  the  nature  of  the  adion, 
and  therefore  the  right  was  not  tried.  And  judgment  flayed, 
fii/i,  &c.  I 


Rex 


or- 
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Rex  verf.  Symonds. 

CTmonds  was  brought  into  the  King's  Bench  upon  a  habeas  corpus  juftices  may 
^  diredted  to  th,e  keeper  of  the  'New  prifon.     And  by  the  return  fo"!"""  »" 
thereof  it  appeared,  that  fhe  was  committed  by  Mr.  Perry  a  juftice  deHy  perfon 
of  peace  to  New  prifon,  becaufe  fhe  was  a  lewd,  idle  and  diforderly  to  priibn. 
perfon,  for  that  fhe  was  found  in  a  reputed  bawdy-houfe.     And  ^'^^  ^'^'^  '/ 
Mr.  Eyre  moved,  that  flie  might  be  difcharged,  becaufe  the  com-  ,  Burn's  Juil. 
mitment  was  illegal ;    i.  Becaufe  the  bare  being  found  in  a  bawdy-  4S(j- 
houfe  was  no  caufe  of  commitment.     2,   Becaufe  the  juflices  oi  "^"^  ^^- 
peace  could  not  commit  to  New  prijhfi.    And  per  Holt  chief  juflice, 
the  barely  being  in  a  fufpeded  houfe  at  a  time  not  unfeafonable, 
fhall  never  be  caufe  of  commitment;  but  the  juftices  may  commit 
a  lewd,  idle,  and  diforderly  perfon  ;  therefore  a  general  commit- 
ment, that  fhe  was  an  idle  and  diforderly  perfon,  had  been  good. 
But  here  the  juflice  of  peace  afUgns  that  for  caufe  of  idlenefs  and 
diforderlinefs  which   is  no  caufe,  viz.  the  being  found  in  a  houfe 
of  ill  repute ;  and  therefore  this  commitment  feems  ill.     But  then 
upon  reading  feveral  ajpdavits  concerning  the  debauchery  and  ob- 
fcene  adions,  &c.  of  the  defendant,  the  court  refufed  to  difchargc 
her  without  bail  found.     And  therefore  becaufe  fhe  could  not  find 
bail,  fhe  was  committed  to  the  Mcirjl:alfea. 

The  inhabitants  of  the  parifli  of  St.  Andrew's  Underdiaft 
in  London  vorf.  Jacob  Mendez  de  Breta. 

TH  E  defendant  being  a  Jew  had  an  only  daughter,  who  was  juflicw  mske 
converted  from  Judaifaiy  and  embraced  Chrifiianity.    Where-  ^'l  f/'*^';  ',*[" 
upon  the  defendant  turned  her  out  of  his  doors,   and  refufed  tOgiiowzo/.  a 
allow  her  any  maintenance.     Upon  which  on  complaint  made  to  monih  to  his 
the  juflices  at  the  general  quarter-fefiions,  they  reciting  that  fhe  shaw-rPan(h 
was  the  daughter  of  the  defendant,  and  that  he  was  a  man  able  to  Law,  cap.  50. 
maintain  her,  made  an  order  that  the  defendant  (being  very  rich)  ^i^-  8- 
fliould  allow  her  20  f.  f:r  month  for  her  mainteniince,  under  the  ^°°'  '  ^"'' 
penalty  of  '2/.    And  this  order  they  founded  upon  the  43  Eliz..  2  Bulft.  345, 
And  now  Mr.  Dee^  Mr.  Coivper  and  Sir  Bartholomew  Shower  made  |+7- 
a  motion  to  quaih  this  order,   becaufe  the  juftices  have  not  any 
jurildidion  to  make  fuch  an  order,  it  not  being  within  the   faid 
flatute,  becaufe  it  was  not  alleged  that  flie  was  poor,  or  likely  to 
become  chargeable  to  the  parifli.     And  the  order  was  quafhed. 


Chaunccy 
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Chauncey  've7'f.  Winde  et  al'. 
Intr.  7r/;?.   13  Will  3.    B.  R.     Rot.  82. 

S.  C.  aSalk.  ^TpRefpafs  for  taking  of  the  plaintiff's  fait.  The  defendant  ju- 
Be  fan  tort  de-  A  ftified  undcr  a  warrant  froni  the  commiffioners  of  the  duty 
mtfnc  abfque  upoD  fait,  by  virtue  of  an  act  of  parliament  lately  made,  which 
tall  '•^"/""^^^  prohibits  the  lading  of  fait  upon  any  (hip,  before  it  has  been  weighed 
able.  by  the  officers  of  the  duty,  under  penalty,  ^c.    The  plaintiff'  re- 

12  Mod.  580.  piJed^  that  the  defendant  feifed  it  of  his  own  wrong,  abfque  tali 
llz  q83^"^  caufa,  generally.  The  defendant  demurred.  And  Mr.  Ward  for 
pl.  254.  the  defendant  argued,  that  the  replication  was  ill,  becaufe  the  de- 
zLutw.  i347,£g,-,j^j^f  JQf];ified  as  fervant,  and  therefore  the  fpecial  matter  ought 
^^°'  to  be  traverfed  ;  and  fuch  general  traverfe  is  not  good.     8  Co.  by. 

Crogate's  cafe ;    i  Roll.  Rep.  47.  and  held  accordingly  Hill.  6  Will. 
Thorne  r.      (cf  Mar.   between   Thome  and  Birch,    intr.   Trin.   6.    Rot.  819. 
"^"^  ■  2  Keb.  266.   Lambert  v.  Kelhim  accord.     Cro.  Eliz.  539.     2.  The 

defendant  juffifies  by  authority  given  by  the  law,  and  therefore  fuch 
general  traverfe  is  not  good.  2  Roll.  Abr.  694.  And  this  is  proved 
by  the  ftatutes  of  the  commiffioners  of  fewers,  becaufe  there  liberty 
is  given,  where  juftification  is  made  under  the  faid  adt,  to  make 
fuch  replication,  de  [on  tort  demejne  abfque  tali  caufa ;  which  im- 
plies, that  without  fuch  provifion  made  by  the  a6t,  it  could  not 
have  been  pleaded  fo  generally.  Againft  this  it  was  argued  by 
Mr.  Eyre  for  the  plaintiff,  that  the  replication  was  good.  He 
agreed,  that  where  a  juftification  is  made  under  matter  of  record, 
a  fpecial  anfwer  ought  to  be  given  to  it ;  as  where  a  juftification  is 
made  under  a  capias,  fieri  facias,  &c.  and  a  replication  de  fon  tort 
demefne  abfque  tali  caitfa  is  not  good.  But  the  fiid  rule  is  not  ge- 
neral, but  liable  to  fome  diftindtions;  as  where  the  matter  of  record 
is  but  inducement  to  the  adion,  there  fuch  fpecial  anfwer  is  not 
requifite.  2  Leon.  102.  And  in  this  cafe  this  ftatute  is  but  induce- 
ment to  the  juftification,  for  the  defendant  had  no  need  to  have 
pleaded  it,  it  being  a  general  ftatute ;  but  it  would  have  been  a 
good  plea,  to  have  faid,  that  the  fait  was  carried  on  board  of  the 
fhip  after  the  ninth  of  May,  &c.  unweighed  by  the  officers ;  and 
therefore  here  all  the  fubftantial  part  of  the  plea  is  matter  of  fadt, 
and  the  record  is  not  involved  in  the  traverfe,  which  is  the  reafon 
that  fuch  traverfe  here  is  good  ;  contra  where  the  record  is  involved 
in  the  traverfe  with  the  matter  of  fadl.  Befides,  that  this  rule  ought 
■to  be  underftood,  where  the  matter  of  record  may  be  traverfed.; 
but  a  general  adl  of  parliament  cannot  -be  traverfed,  becaufe  it  is 
matter  of  law,  and  matter  of  law  cannot  be  traverfed.  Objedion  : 
That  here  the  defendant  juftifies  under  an  authority  derived  fi-om 

2  the 
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the  law,  and  therefore  fuch  general  traverfe  cannot  be  good. 
Anfwer:  The  third  refolution  in  Crogafe's  cafe  contradidls  the  firft. 
16  Hen.  7.  2.  That  fuch  traverfe  is  good.  And  as  to  the  cafe  in 
Ro/Ie's  abridgtnent  cited  by  Mr.  Ward  (by  him)  it  is  not  law,  be- 
caufe  fuch  general  traverfe  is  aided  by  verdift.  Raym.  50.  Collim 
-y.  Walker.  And  in  Co.  cntr.  643.  in  trefpafs  and  aiTault,  the  de- 
fendant juftified  under  the  ftatute  de  malefaSIorilms  hi  parcis,  the 
plaintiff  replies  as  here,  and  held  good.  To  which  Mr.  JVard  for 
the  defendant  replied,  that  in  this  cafe  the  ftatute  is  not  inducement, 
but  the  point  of  the  juftification,  and  therefore  fuch  traverfe  is  ill. 
And  he  cited  Bro.  de  Jon  tort  dcmefre  21.  And  (by  him)  the  third 
refolution  in  Crogate's  cafe  does  not  contradict  the  firft,  becaufe 
the  proceedings  in  a  court  baron  are  but  matter  of  faft,  not  of  law. 
And  per  Holt  chief  juftice,  the  replication  feems  good,  becaufe  the 
ftatute  is  a  general  aft,  and  had  no  need  to  be  pleaded.  But  then 
exception  was  taken  to  the  plea,  that  it  does  not  appear  what  fort 
of  fait  this  was;  and  perhaps  it  was  bay  fait,  which  is  not  within 
the  aft ;  and  therefore  the  plea  is  ill,  becaufe  it  does  not  fliew,  that 
the  fait  was  fuch  as  the  aft  extended  to.  And  for  this  reafon 
judgment  was  given  for  the  plaintiff,  ?7i/i,  ^c. 

Warner  ve?-f.  Green. 

CA  S  E  .for  continuance  of  a  nufance.     The  defendant  pleaded,  S.  C.  Cafes 
that  the  plaintiff  was  excommunicate,  and  did  not  fliew  the  ^-  ^;  'So. 
'     -  ,  ,-1  •       •  1  '  2  Mod. 

certificate,    nor   for  what  caule   the  excommunication  was ;    and  g  Rep.  41. 
concludes  his  plea  with  a  prayer,  that  the  parol  remaneat  fine  die,  ^^^?-(>^>^J' 
without  faying  quoufque.     The  defendant  demurs.     And  for  thefe ^^''^^"^^"p'l'^jgj 
reafons  refpojides  oiijler  was  awarded. 


Pink  vej'f.  Rudge. 
Intr.    Trin.  13  Jl^ill.  3.    Rot.  43. 


c 


ASE  upon  feveral  promifes.     The  defendant  pleaded  the  fta- -^"'^  4.u- 

'-....        '        .^.  .    .      ■  r^  I.     1      *      .      /-  n       ■.  Statute  of  limi- 


. ^    tute  of  limitations.     The  plaintiff  replied  a  claiifum  /^'".S"'^  ta'onTpieid- 

fued,  returnable  in  C.  B.  before  the  fix  years,  ea  intentio/ie  to  de-  ed,  tlau/um 
clare  in  this  aftion  upon  the  cafe  ;  and  did  not  (hew,  that  the  writ/"^''  fep''«<^ 
was  continued.     And  upon  demurrer  judgment  for  the  defendant. 


8  Q_  Roberts 
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Roberts  verj.  Price  et  al',   manucaptores  Brook. 

1 2  Mod.  215.  I"  ]sj  Jcire  facias  upon  a  recognifance  of  bail,  the  defendant  pleaded 
The  writ  '    •*   ^^at  no  cap'tui  iffued  againft  the  principal.     The  plaintiff  re- 
pleaded was    plied,    and   fliewed   a   capias,    returnable  coram  domino  rege  apud 
returnable       JVeftmonafterium  craftino  afcenfionis.      The   defendant   rejoined   nul 

coram  domino        .    '  -^ ,         ai  i-  r     \  t   ■  ... 

rege  afud  ticl  recofd.  And  upon  producing  of  the  record  it  agreed  with  the 
Wepnonafte-  record  pleaded  in  otnnibus,  only  in  the  words  apud  Wejlmmiajlerium 
produced  wa?'"^^^^  of  which  there  was  the  word  ubicunque.  And  held"  no  fai- 
ubicuitque.       lure  of  the  record.     Ex  motione  m'ri  Brodci-ick,  who  cited  i6  Ajif. 

2  Barnes  219, ^/_  p_       U^f^^    ^^,       36  ZZf«.    6.    2. 

Rex  verf.  Marks. 

Indiamentfcr  ■%  J"R_  ]?yre  moved  for  the  quafhing  of  an  indidment  for  the 
/«  /"fL'/Vi  vu.  i- '  A  unlawful  taking  -vi  et  armis  of  ten  pounds  in  pecuniis  imme- 
meraiis gooA.  ratis  of  J.  S.  I.  Bccaufc  an  adion  lies.  2.  Becaufe  it  ought  to 
have  been  fhewn,  how  many  ounces  thefe  ten  pounds  contained, 
and  therefore  it  was  uncertain.  Sed  non  allocatur  ;  becaufe  the 
court  knows  well  enough  how  much  money  makes  a  pound,  and 
it  is  certain  enough. 

Hopkins  verf.  Squibb. 

Privilege  in  |"  N  an  aSioH  upon  the  cafe,  the  defendant  pleaded,  that  by  cu- 
•fhrderk  o7  1  ^o'"'  ^'"^^  whereof,  ^c.  refmdentes,  &c.  (inftead  of  refidentes) 
the  nkhils.      in  fcoccario  domini  regis,  et  negotiis  ipjius  domini  regis  ibidem  jugiter 

1  Chan.  Rep.  inteudentes,  ac  eorum  minijlri,  &c.  alibi  non  traherentur  in  placita 
Bro.  Privil.  quam  in  fcaccario  pracdidio  qiiamdiu  idem  fcaccarimn  apertum  foret ; 
p.  26.  and  then  he  fhews,  that  he  at  the  time  of  the  filing  of  the  bill  was, 
H^rd""  6^^^  and  now  is,  clerk  of  the  nichils,  &c.  and  that  he  attended  there 

2  Show.  299.  perfona liter,  &c.   and   fhews  the  writ,  &c.     The  plaintiff  demurs 

fpecially.  And  Mr.  Southoufe  urged,  that  the  plea  was  ill.  i.  Be- 
caufe there  was  not  any  fuch  word  as  refmdentes,  but  it  ought  to 
be  refidejites.  Raft.  entr.  ^j^'  2.  The  cuftom  extends  only  to 
perfons  jugiter  intendentes,  &c.  and  the  averment  is  of  an  atten- 
dance perfonally,  which  is  not  within  the  cuftom.  Sed  non  allo- 
catur. For  per  Holt  chief  juftice,  it  is  enough  to  fay,  that  the  de- 
fendant was  clerk  of  the  nichils  in  fcaccario,  and  his  refidence  ne- 
ceflary  there,  and  then  to  fhew  the  writ ;  and  the  other  is  but 
Ante  337.  recital,  and  not  neceffary.  And  therefore  judgment  was  given  for 
the  defendant,  that  the  plea  fhould  be  allowed. 

I  Pollard 


Mich.  Term  15  Will.  3.-  70 


J 


Pollard  verf.  Gerard. 

A  Motion  was  made  for  a  prohibition  to  be  direded  to  the  court  S.  c.   i  Saik. 
of  the  archdeacon  of  Middlefex^  to  flay  a  fuit  there  by  Ge-  333-  p-  jo. 
rard  againft  the  plaintiff  for  fees,  viz,  4  s.  due  to  him  as  regifter  Keo\^t,  ca'n- 
from  Pollard,  being  fworn  before  him  churchwarden  of  the  church  nod"ae  for  fees 
of,  &c.  upon  fuggeflion,  that  the  office  of  regifter  is  a  temporal '"  '''^  '"p'r""al 
office,  and  all  profits  and  fees  due  to  it  fuable  at  common  law.  10  Mod.  264, 
And  a  rule  was  made,  that  they  fliould  fliew  caufc,  why  a  pro-  ^fas. 
hibition  fhould  not  be  granted.     And  now  Mr.  Broderick  fliewed  '  ^^  l'2,' 
caufe  againft  it.    And  he  agreed,  that  prohibitions  had  been  granted, 
to  ftay  fuits  there  for  fees  due  to  the  prodtors ;  but  in  this  cafe  the 
fpiritual  court  may  make  a  better  judgment,  whether  the  fees  in 
demand  are  due  and  reafonable.     Befides,  that  they  are  fo  fmall, 
that  it  would  not  be  worth  while  to  bring  an  adion  at  common 
law  for  them ;  and  in  fuch  cafe  this  court  will  not  drive  the  party 
to  the  tedious  and  expenfive  remedy  of  an  adion.     In  this  court 
the  door-keepers  claim   fees  by  cuftom,  and   fees  are  due  to  the 
marfhal,  cryer,  &c.  at  the  affifes ;  and  in  fuch  cafes  if  the  parties, 
who  ought  to  pay  the  fees,  refufe  to  do  it,  this  court,  or  the  judge 
of  affife  refpedively,    exert   their  authority,    and  commit  perfons 
refufing  to  pay  their  fees,  and  do  not  drive  the  party  grieved  to 
their  action  ;  and  (by  him)  this  is  the  conftant  pradlice.     But  per 
Holt  chief  juftice.  He  knew  of  no  fuch  pradlice  ;  and  (by  him)  he  A  judge  can- 
could  not  commit  a  man,  for  not  paying  the  faid  fees.     If  there  is  "°'  com'n't  a 
right,  there  is  remedy;  and  indebitatus  ajjuinpftt  will  lie,  if  the  fee  w^y  the  fees, 
is  certain;  if  uncertain,  quantum  tneruit.     It  was  held   15  Car.  2. 
in  fcaccario,  Hardr.         .   that  a  regifter  cannot  fue  for  his  fees  in 
the  fpiritual  court.     And  therefore  a  prohibition  (liall  be  granted, 
and  if  the  parties  will,  the  plaintiff  (liall  declare  upon  it,  to  the  end 
that  the  matter  m.ay  be  determined  more  judicially. 

Watfon  verf.  Huddlefton. 
Intr.  7r/;7.   13  /"/^/V'/.  3.     Rot.  332. 


E 


RROR  of  a  judgment  given  in  the  court  of  Carli/Ie  in  debt JJfnd. "pa* 
upon  two  bonds.     The  plaintiff  declared  there  upon  a  bond  poinblc,  part 
dated  the  tenth  of  February  6  IVill.  &  Mar.  annoque  domini   1607. T"  r. 
Judgment  by  default.     And  upon  error  brought,  and  the  general  The  year  of 
errors  affigned,    Mr.  IVard  for  the  plaintiff  in  error  argued,  that  f^e  K.  and  Q^ 
there  was  no  fuch  day  as  the  tenth  of  Rbruarv  6  IVi/l.  &  Mar.  ''^^'' ,''"'  ''*' 
becaule  the  queen  died  before  the  tenth  of  February  in  the  (ixth  of  Lord  right; 

Ugj.  the  firft  is  only 
furplufage 
Brownl.  234.     2  Ro.  Rep.  135.     Cro.  Jac,  549,  550.     Palm.  74,  75. 
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her  reign,  viz.  the  twenty-feventh  of  Decetnber.     And  therefore 
the  date  being  impolTible,  the  plaintiff  fhould  have  declared  upon 
the  delivery.     Co.  Lit.  46.  and  other  books.     And  of  that  opinion 
Holt  chief  juftice  feemed  to  be.     But  Powys  and  Gould  held,  that 
See  2  Ventr.  ^he  aiijio  dotimii  1693  was  fufficient,  and  that  the  reft  fliould  be 
'°^*^yq-'°""rejeded.     Another  error  was  alhgned,  that  this  adion  was  brought 
2i'Ed.  4. 28.  upon  two  bonds  of  16/.  each,  and  the  plaintiff"  has  averred,  that 
Debt  upon      thc  32/.  werc  not  paid,  but  does  not  fay,  that  any  part  thereof 
'**/ ''aver/'"^  was  not  paid  ;  now  it  may  be,  that  the  plaintiff"  was  fatisfied  for 
mem  that  the  one  intire  bond,  viz.   i6/.     Indeed  it  is  not  neceflary  to  fay,  that 
32  /.  were  not  ^^y  p^jt  of  One  bond  is  not  paid,  where  the  demand  is  only  upon 
^^'  ■  one  intire  bond ;  becaufe  if  the  whole  is  not  paid,  the  debt  con- 

tinues.    But  here  there  are  two  bonds,   and  therefore  there  is  a 
diff^erence,  becaufe  one  of  them  perhaps  is  intirely  fatisfied.     But 
See  I  Roll,     all  the  court  held,  that  this  was  well  enough,  and  did  not  regard 
^.  ■"■  "9°-  P  •  any  diff'erence  between  one  bond  or  two  bonds  as  to  this  matter. 
But  the  writ  of  error  was  quaflied  for  an  exception  taken  to  it  by 
Variance,       Mj-.  Ward.     For  the  writ  was  direded  majori  alder jnannis  ballivis 
et  civibiis  civitatis  Carlioli,   to  remove  tl:ie  record  of  a  judgment 
given  in  quadam  loquela  before  them,  &c.  and  the  record  removed 
was  of  a  plaint  levied  at  the  court  held  before  the  deputy  mayor 
and   bailiffs.     And   therefore   this   was   held   a   material   variance. 
Ward  council  with  the  plaintiff  in  error.     Raymond  with  the  de- 
fendant. 

Spencely  verf.  Sutton  marilial  B.  R, 

No  committi-   T~^  Scape  againft  the  defendant  for  the  efcape  of  W.  &c.     Upon 
the  mlrmal's"   -■— >  iiot  guilty  pleaded,    verdidl  for  the  plaintiff.     The  evidence 
book  fliall  not  upon  the  trial  was,  that  W.   was  in  the  prifon  of  the  Marjhalfca, 
be  ground  for  gp^  that  a  committitur  was  entred  upon  the  roll.     And  it  was  ob- 
See  Sid.  220.  jedled   by  the  defendant's  council,    that   though  fuch   cojnmittitur 
entred  upon  the  roll  is  all  the  record  made  of  fuch  commitment 
by  the  court,  yet  by  the  pradice  of  the  court  the  plaintiff  who  re- 
covers, QSc.  ought  to  make  fuch  entry  in  the  marflial's  book  kept 
for  that  purpofe,  and  that  the  marffial  keeps  a  clerk  to  make  fuch 
entries ;  and  the  intent  of  it  is,  that  the  marfhal  fliall  have  notice 
of  fuch   commitments,    and   that  without   that   he   fhall   not   be 
chargeable  in  efcapes.     For  though  a  committitur  be  entred  upon 
the  roll,  yet  perhaps  the  marflial  has  no  notice  of  it ;  and  it  is  un- 
reafonable,  that  he  fhould  be  liable  for  an  efcape,  without  notice 
that  the   man  was  committed  in  execution.     The  like  pradice  in 
cafe  of  a  reddidit  fe  in  difcharge  of  bail ;  for  though  the  reddidit  fe 
is  entred  in  parchment,  and  filed  with  the  proper  officer  j  yet  fuch 
entry  is  made  alfo  in  the  marflial's  book,  to  the  end  that  he  may 
2  have 
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have  notice  of  it.  Now  in  this  cafe  no  fuch  entry  was  made  in 
the  marHial's  book,  and  therefore  he  is  not  chargeable  in  efcape. 
But  Holt  chief  juftice,  before  whom  this  caufe  was  tried  at  Guild- 
hall, held  the  entry  of  the  committitur  upon  the  roll,  ^c.  as  afore- 
faid,  to  be  good  evidence.  And  a  verditfl  was  given  for  the  plain- 
tiff. But  Holt  gave  leave  to  the  defendant,  to  move  it  in  B,  R. 
And  afterwarus  he  moved  for  the  reafon  aforefaid  to  fet  afide  the 
verdid.  But  it  was  denied  by  the  whole  court.  For  (by  them) 
trials  fnall  not  be  fet  afide,  becaufe  the  defendant  might  have  pre- 
vented it  before  the  trial,  as  in  this  cafe  he  might  have  moved  the 
court.  And  it  feems  to  be  a  trick,  to  keep  it  in  fecret,  to  fet 
afide  a  verdift,  if  it  were  not  according  to  the  defendant's  defire. 
But  if  the  defendant  had  intended  to  ad  rightly,  he  fliould  have 
given  notice  of  this  irregularity  to  the  plaintiff;  but  it  will  not  fet 
afide  the  verdidt,  when  the  plaintiff  has  proved  all  his  declaration. 
And  the  motion  i?i  B.  R.  was  denied,  and  the  plaintiff  had  his 
judgment. 

Rex  verf.  Worfenham  et  al. 

AN  information   was    preferred   againft  the  defendants    being  Motion  that 
cuftom-houfe  officers,  for  forging  of  a  bond  fuppofed  to  be  ^""r*i!°ii't 
1  T        rr  •  r        1  •  /I  A      J  •        books  Ihall  be 

given  by  a  merchant  to  the  King  for  his  cultoms.     And  motion  produced,  de- 
was  made  on  behalf  of  the  profecutor,  to  have  the  cuftom-houfe  nied. 
books  in  which   the  entries  were  made,  &c.   brought  into  court,  ;f"'^  '^^' 
to  convidt  the  defendants.     But  the  motion  was  denied,  becaufe '' 
the  fuid  books  are  a  private  concern,  in  which  the  profecutor  has 
no  intereft ;  and  therefore  it  would  be  in  effc(fl,  to  compel  the  de- 
fendants, to  produce  evidence  againft  themfelves.     And  the  court 
never  makes  fuch  rules,  but  only  of  records,  or  deeds  of  a  publick 
nature. 

Walgrave  verf.  Taylor. 

TH  E  motion  was  to  have  judgment  fet  afide  in  trefpafs  after  '  2  Mod.  606. 
judgment  by  default  and  a  writ  of  inquiry  executed;  be- Jj'^'^|^j°"p_ 
caufe  the  effoin  day  of  Ea/kr  term  was  Sunday,  which   not  being  on  a  Sur.hy. 
dies  juridicus,  it  was  held' on  the  Monday,  and  the  declaration  in  Comb.  m. 
this  cafe  was  delivered  on  the  Sunday,  which  could  not  be  by  the  si^V^- 
29  Car.  2.  cap.  7.  which  reftrains  procefs  in  law  from  being  exe-^ 
euted  upon  Sundays.     2.   If  this  fhould  be  allowed,  the  plaintiff" 
would  gain  a  term  by  it,  where  the  faid  day  ought  to  be  the  effoin 
day  of  Ea/ler  term,  and  therefore  it  ought  to  be  but  a  declaration 
of  the  faid  term  3   but  the  declaration  being  delivered  before  the 
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Allefon  V. 
Brookbank. 
Carth.  504. 
Citation. 
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eflbin  day,  which  was  held  on  Monday^  it  will  be  a  declaration  of 
Hilary  term.  But  againft  this  it  was  urged  by  Mr.  Mead  for  the 
plaintiff,  that  the  delivery  of  a  declaration  was  not  fervice  of  pro- 
cefs.  And  that  Htl.  1 1  IV.  2.  B.  R.  between  Allefoti  and  Brook- 
hank  it  had  been  held,  that  the  fervice  of  a  citation  upon  a  Sunday 
was  good,  and  not  reftrained  by  the  aft  of  Charles  2.  Which 
was  agreed  by  Holt  chief  juftice,  but  he  feemed  to  incline,  that 
the  delivery  of  a  declaration  upon  the  Sunday  was  ill ;  becaufe  the 
faid  act  intended  to  reftrain  all  forts  of  legal  proceedings.  But 
Pouys  and  Goidd  juftices  contra,  becaufe  fuch'  delivery  was  but 
quaji  a  notice ;  and  as  a  letter,  and  not  a  procefs.  But  it  appear- 
ing to  the  court,  that  the  defendant  had  appeared,  and  that  a  writ 
of  inquiry  had  been  executed,  they  would  not  intermeddle,  and 
faid  that  that  had  made  all  good.     And  the  judgment  flood. 


Rex  vsrf.    Fitzgerald. 


s.  c.  Cafes     Tpitzgerald  was  bound  in  a  recognizance,  to  appear  the  firft  day 

■    ■  ^  ^'      ■*     of  this  term,  and  an  information  was  preferred  againft  him  for 

Time  to  plead  ^  libel  before  the  effoin  day  of  the  term.     And  upon  motion  by 

in  informa-         ,  .     t         .  •    1         1       t  •       1  •  •  11 

tion.  the  attorney  general  that  he  might  plead  in  this  term,  it  was  ruled 

by  the  advice  of  the  clerks,  that  he  ought  to  imparle  until  next 
term.  The  fame  law  if  he  comes  in  upon  attachment.  But  upon 
a  cepi  returned  to  a  capias  he  fliall  plead  inj}a?iter. 
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Staples  verf.   Heydon. 
Intr.  Mich.   13  TFill.  3.    B.  R.     Rot.  370. 


T 
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RESPASS.     The  defendant   juflified   by  a  term  for  s  C.  i  Salk. 
years,    beginning    it   with    a  general  pojfeffionatus,    G?<r.  173.' 216. 
The  plaintiff  replied,  and  an  immaterial  "iffue  was  joined,  '^^p'"'^^^ 
And  now  ferjeant  Darnall  moved  for  a  repleader.     And  gramed  ate 
he  was  oppofed   by   Mr.  Ward,    becaufe   a  repleader  cannot   be  ''^"=  J°'"^''- 
granted  before  verdidt.     And  for  that  he  cited  3  Kcb.  664.  Cox  v.  ^tiroT* 
MUl'tfi  in  point.     But  Holt  chief  juftice  feemed  to  be  of  a  con- 6  Mod.  i.  ' 
trary  opinion.     And  a  day  was  given  to  hear  council  of  both  fides. 
And  afterwards  at  another  day  upon   confideration,   ^c.    of  this, 
Holt  chief  juftice  delivered  the  opinion   of  the  court  to  be,    that 
jiow  a  repleader  ought  not  to  be  granted  before  trial ;  becaufe  now 
by  the  ftatute  of  16  G?  17  Car.  2.  cap.  8.  of  jeofails  many  defers 
are  aided  by  verdift ;  and  therefore  granting  of  a  repleader  may  be 
prejudicial  to  the  plaintiff.     And  a.  repleader  was  denied.     See  poll. 
Trin.  2  Ann.  B.  R.  922.  S.  C, 

Leighton  verf.   Theed. 

UPON  a  motion  for  a  new  trial,  it  was  fild  by  Holt  chiefs.  C.  2  Saiu. 
juftice,  that  if  there  be  a  tenant  at  will  rendering  rent  quar-  V^'  ^  ^^^^ 
terly;   the  leffor  may  determine  his  will  when   he  pleafes ;   but^'^z."  ' 
then  he  will  lofe  all  the  rent,  that  would  be  due  for  the  quarter,  4  Mod.  79. 
in  which  he  determines  his  will.     So  the  leffee  at  will  may  deter-  (JJ,'  j°^^^- 
mine  his  will  when  he  pleafes,  but  then  he  flaall  pay  the  rent  for  railed.  ^ "" 
3  all 
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all  the  quarter,  in  which  he  determines  his  will.  But  if  A.  makes 
a  leafe  to  B.  for  a  year,  and  (o  from  year  to  year,  quamdiu  ambabus. 
part'ibus  pkciierit ;  A.  may  determine  his  will  at  the  end  of  any 
year,  but  if  any  new  year  be  begun,  it  cannot  be  determined  be- 
fore the  end  of  the  year.  He  ruled  the  fame  point  accordingly 
;Lely V.Green,  at  a  trial  Upon  evidence,  the  fummer  aflifes  at  LtJicoln  1699,  be- 
tween Le/y  and  Green. 

Ingram  i^.e?-/.  Faote. 
Intr.  Pafch.   13  JFill.  3.    B.  R.     Rot.  136. 

S.  C.  Cafes     ""I— '  HE  plaintiff  brought  an  aftion  of  debt  upon  a  bond  of  50/. 
^-'  Mod"'         ^      againft  the  defendant  as  executrix  to,  &c.     The  defendant 
Vi  Mod.  649.  pleaded,  that  the  teftator  was  alfo  bound  to  Mary  Mead  in  a  bond 
Aaofpardon.  of,  ^c.  and  that  rtie  in  Hilary  term  12  Will.  3.  exhibited  her  bill 
in  this  court  againft  the  defendant,  and  obtained  judgment  againft 
her ;  and  alfo  that  her  teftator  bound  himfelf  in  a  recognifance  to 
the  King  at  the  aflifes  in  Ejfex  held  before  Treby  chief  juftice  of  the 
Common  Pleas,  with  condition  that  J.  Hejo.p  fhould  appear  at  the 
next  affifes,  ^c.  and   then  flie   floews,  that  iiijjop  did   not  appear, 
whereby  the  recognifance  became  forfeited  to  the  King  ;  which  re- 
cognifance appears  by  the  plea  to  be  acknowledged  before  the  laft 
ad  of  general  pardon,  but  the  defendant  avers  that  it  was  not  par- 
doned;  and  the  defendant  farther  fays,  that  {he  tempore  exhibitKnis 
■billae  praedi£iae  Mariae  praediclae  plene  adminijlravii,  &c.  et  non 
hahet  goods  above  enough  to  fatisfy  the  faid  judgment  and  recogni- 
fance.    The  plaintiff  demurs.     And  exception   was  taken  to  this 
plea.      I.  That  it  appears  that  this  recognifance  was  before  the  ge- 
neral adl  of  pardon,  and  therefore  pardoned  ;  and  the  general  aver- 
ment, that  it  was  not  pardoned  was  not  enough.     But  it  was  ar- 
gued for  the  defendant,  that  this  aft  of  pardon  (liould  have  been 
replied  by  the  plaintiff;  and  the  plaintiff"  ought  to  have  averred, 
that  this  recognifance  was  not  excepted  in  any  of  the  exceptions  of 
the  aft.     For,    i.   The  court  is  not  obliged  to  take  notice  of  an  aft 
of  pardon,   unlefs  it  be  commanded  in  the  aft  itfelf,  that  every 
perfon  iliali  take  notice  of  it.     But  this  aft  of  pardon  has  nothing 
in   it  concerning  notice  to  be  taken  of  it  by  the  court,  C"f.  unlefs 
concerning  proccfs  in  fome   particular  cafes  there   mentioned,    or 
-Cro.  Car.  32,  npon  a  plea  of  the  general  iflue.     2.  It  is  a  tule  in  law,  that  he 
4+9-     ^        who  will  take  advantage  of  an  aft,  ought  to  fl-jew  himfelf  not  to  be 
"^ '  '     within  the  exception ;    now  here  the  plaintiff  takes  advantage  of 
the  aft,  and  therefore  of  his  part  he  ought  to  flieu,  that  this  re- 
cognifance was  not  excepted  out  of  the  benefit  of  the  aft.     3   'nfl. 
.234.     As  to  the  objeftion,  that  the  defendant  ought  to  aver,  that 

this 
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this  recognifance  was  not  within  the  laid  adl.     Anfwer.     The  fta- 
tute  does  not  alter  the  method  of  pleading  ;  as  in  cafes  of  leafes 
made  by  deans  and  chapters,  ^c.  one  has  no  need  to  aver,  that 
the  rent  rcferved  was  the  ancient  rent ;  but  if  it  was  not  the  an- 
cient rent,  that  ought  to  be  fhewn  of  the  other  fide.     And  there 
will  be  the  fame  reafon,  for  the  defendant  to  aver,  that  this  re- 
-cognifance  was  not  within  the  ftatutes  of  gaming,  or  ufury.     But 
if  the  plaintiff  had  replied  the  adl,  ^c.  then  the  court  would  have 
taken  notice  of  it,  and  the  averment  might  have  been  according  to 
the  old  rules  of  law  in  the  faid  cafe  of  pardon,  which  is  a  parti- 
cular cafe.     Againft  which  it  was  argued  for  the  plaintiff  by  Mr. 
Broderick.     And   he  admitted,  that  he  who  would  take  advantage 
of  a  pardon  in  a  plea,    ought  to  aver,    that  he  is  not  excluded 
from  the  benefit  of  it  by  any  exception  contained  in  it.     And  that 
does  not  drive  him  to  a  difficulty,  becaufe  making  his  defenfe  by 
the  pardon,  he  will  eafily  take  notice  of  the  exceptions.     But  (by 
him)   there  is  a  difference  between   perfons  and  offenfes  in  fuch 
cafe  J  becaufe  as  to  perfons,  without  fuch  averment  the  court  will 
not  take  notice,  whether  he  be  the  fame  perfon  pardoned,  or  ex- 
cepted, or  not;  but  otherwife  of  offenfes.     Noy  99.     Moor  big. 
Pcph.  93.     Moor  303.     2.  The  court  will  take  notice  of  the  faid 
a<5t,  becaufe  it  may  be  given  in  evidence  upon  the  general  iffue. 
But  per  Holt  chief  juflice,  this  court  is  not  obliged  to  take  notice  of  Notice  of  an 
an  adl  of  pardon,,  unlefs  the  adt  compel  this  court  to  take  notice  of  a'^^°fp"''o''- 
it  (for  an  ad  of  pardon  is  not  a  general  ad)  which  this  ad;  does 
not  compel  us  to  do.     And  it  is  no  confequence,  that  becaufe  a 
man  may  give  it  in  evider.ce  upon  the  general  iffue  pleaded,  that 
tlierefore  this  court  fiiall  take  notice  of  it  in  collateral  cafes.     Now 
in  a  (cire  facias  upon  this  recognifince  the  defendant  ought,  to  have 
pleaded  this  ad  of  pardon,  otherwife  this  court  could  not  have  taken 
notice  of  it.     And  Holt  faid,  he  was  not  fatisfied  with  the  cafes,  Pleading, 
where  it  is  held,  that  a  man  pleading  an  ad  of  pardon,  ought  to  P'o^^^i-  C 
aver,    that  he   is  not  within  the  exceptions;   but  the  faid  matter gjd.  24. 
ought  to  be  replied  by  the  plaintiff,  or  the  attorney  general,  as  the 
cafe  happens  to  be.     And  it  is  fo  in  all  cafes  of  private  ads  of  par- 
don  whatfoever,    and  the  cafes  to  the  contrary  are   not  founded 
upon  folid  reafon.     Then  Mr.  Broderick  took  another  exception  to 
the  plea,  '■oiz.  that  the  declaration  was  of  Mich.  12  Will.  3.  and 
that  the  bill  of  Mary  Mead  was  of  Hil.  12  Will.  3.  which  was  af- 
terwards ;  and  that  the  defendant  pleaded,  that  fhe  had  fully  admi- 
nlftred  at  the  time  of  the  exhibiting  of  the  bill  of  Mary  Mead ;  fo 
that  perhaps  flie  had  not  fully  adminiftred  at  the  time  of  this  adion 
brought.     But  to  that  it  was  anfwered,  that  it  was,  tempore  cxhi- 
hitiojiis  billae  praediSiae  Mariae  pracdi£iae ;  and  therefore  if  it  had 
been  only  /?illae  praediBae,   it  had  been  good,   becaufe  it  would 
have  referred  to  tlic  bill  of  the  plaintiff;    and  therefore  Mariae 
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praediSfae  rtiall  be  rejedled  as  furplufage.  Sed  curia  centra.  For 
thouo'h  this  adion  was  brought  by  bill,  yet  no  bill  is  mentioned 
in  the  record  but  the  bill  of  Mai-y  Mead^  and  therefore  it  ought 
to  refer  to  that.  And  therefore  judgment  was  given  for  the 
plaiatifF. 


S.  C.  Cafes 
S.  R  633. 
:I2  Mod. 
Thoa  art  a 
•pocky  whore, 
and  carried 
the  pox  along 
with  you. 
1  Roll.  Abr. 
67.  (Y.a.) 
pi.  20. 

Cro.  El.  857, 
878. 

z  Brovvnl. 
272,  ^76. 


Clifton  vcrf.  Wells. 

CASE  for  thefe  words,  "  Thou  art  a  pocky  whore,  and  car- 
"  rieft  the  pox  (innuendo  the  French  pox)  along  with  you." 
Upon  not  guilty  pleaded,  verdid  for  the  plaintiff.  And  laft  Mi- 
chaelmas term  ferjeant  Hall  moved  in  arreft  of  judgment,  that 
thefe  words  are  not  actionable,  becaufe  they  fliall  be  underftood 
only  of  the  fmall  pox.  And  flayed  until,  ^c.  And  now  this 
term,  upon  caufi  fliewn  by  Mr.  Cbrjhyre,  that  the  coupling  of 
thefe  words,  pocky  with  whore,  demonftrates,  th.it  the  defjndanf 
meant  the  French  pox ;  and  therefore  they  are  actionable.  Like 
the  cafe  where  thefe  words  were  held  actionable,  "  You  have  the 
"  pox,  and  got  it  of  a  yellow  haired  wench  in  Moorjie/ds."  And 
all  the  court  were  of  the  fame  opinion,  and  judgment  was  given 
for  the  plaintiff. 


Rex  ve^'if.  burgum  Andover. 


A  Mandamus  was  granted  to  the  defendants,  commanding  them 


.council  man. 


S.  C.  Cafes 

B.  R  332  J~^  fQ  reftore  J.  S.  to  the  office  of  a  common-council-man. 
djfoe°i'on  of  a  They  return,  that  by  their  charter  of  incorporation  they  may  re- 
common-  move  the  common-council-men  per  difcretiones  fuas  toties  quoties  et 
quandocunque  illis  placuerit,  sc.  and  that  they  removed  J.  S.  by 
their  difcretions,  &c.  And  Mr.  Moiintagiie  for  the  King  urged, 
that  they  ought  to  have  fliewn  fome  reafon,  why  they  removed 
y.  S.  But  afterwards  upon  confideration  it  was  held  a  good  return 
without  fliewing  any  reafon,  having  power  to  do  it  according  to 
their  difcretions. 


Indiflment 
for  riot. 


Rex  ve7'f.  Morgan  ct  aF. 


AN  indiftment  found  againfl:  the  defendants  for  a  riot  was  re- 
moved in  H.  R.  and  upon  not  guilty  pleaded,  was  tried  at  the 
affifes  and  verdidt  for  the  King.     And  now  motion  was  made  in 
arreft  of  judgment,   and   many  exceptions  were  taken  and  over- 
ruled.     But   one,    upon   which   the   defendant    principally   relied, 
jTmat.&oHi-waSj  that  there  was  an  omiffion  oi  jurat  or  urn  ct  oneratorum  in  the 

rat.  omitted.  ^  Caption. 
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caption.  To  which  Mr.  Broderick  anfvvered,  that  there  is  a  great 
difference  between  a  record  made  for  niji  prius,  which  is  always 
made  briefly,  and  an  indidlment  removed  with  an  intent  to  be 
quafhed  ;  that  the  words  jufcr  facramentum  fuum  fupply  the  omif- 
lion  o^  juratorimi  et  oneratorunu  T.  Jnties  i8o.  2  Keb.  59.  Rex 
'v.  Ambler.  And  afterwards  this  term  Holt  faid,  that  the  whole 
court  was  of  opinion,  that  it  was  good  without  iiiying  juraionim 
et  oneratoi'um. 


A 


I 


Johnfon  vcrf.  Bewick. 

Rule  was  made  for  a  prohibition,  to  be  granted  nifi,  &c.  to  if  .^.  callsl  5. 
the  conllftory  court  of  the  billiop  of  Winton,  to  ftay  a  f^i't  J,|)°'%'"e/''^' 
againfl  the  plaintiff  by  the  defendant,  for  having  faid  to  the  de- and  a'.  inh^abit 
fendant,  "  Thou  art  a  whore,"  and  for  having  faid  to  the  defen- «'"  of  ^'""''"'. 
da:)t's  hufb.uid,   "  You  have  married  an  old  vvhore,  and  therefore  ^"fi^^^'^''^^^ 
"  have  no  children  ;"  upon  fuggeftion  of  the  cuffom  of  London  to  thefe  words  ia 
cart  whores,  and  that  thefe  words  were  fpoken  \n  London.     And'*^^  Spiritual 
now  Raymond  fhewed  caufe  againft  this  rule,    why  a  prohibition  h?bi'tion''°fhau' 
ought  not  to  be  granted,      i.    That  this  cuftom  of  London  was  be  granted  up- 
obfulete,    and   never  put   in    praftice.      2.  That  it  appeared  here  °? '!"Sg«'l'°" 

^1         r  r      I       V  n-  t  ii       i  , '^.'     .  „  ,       Of  the  cuftom 

upon  the  lace  of  the  luggclhon,  tlut  as  well  the  plaintiti  as  the  to  can  whore* 
defendant  lived  out  of  the  jurifdidtion  of  London^  viz.  at  Bewick '"  i'""i'»- 
in  Middlefex,  and  'jobnfon  in  the  parish  of  St.  Olaves  Scuthwark.'*'"  ^°'^' 
And  therefore  it  would  be  hard  to  deprive  the  defendant  of  pun'ifli- 
ing  the  plaintiff,  for  having  fpoken  thefe  malicious  and  defamatory 
words,  in  a  court  where  fhe  may  proceed,  to  drive  her  to  another 
court  where  Qie  cannot  proceed,  the  plaintiff  living  out  of  the  jurif- 
didtion  of  the  court.  And  of  that  opinion  was  the  whole  court. 
And  Holt  chief  juflice  faid,  that  if  in  fuch  cafe  a  prohibition  were 
granted,  it  would  give  licence  to  all  the  market  women,  when 
they  were  in  London,  to  defame  their  neighbours  without  fear  of 
punidiment.  And  the  rule  was  difcharged.  Afterwards  the  fame 
motion  was  made  in  the  Exchequer  by  Mr.  Nelfon  for  a  prohibi- 
tion, and  upon  a  rule  made  there  to  Hiew  caufe  why  a  prohibition 
ihould  not  be  granted ;  upon  Mr.  Raymond's  motion  it  was  dif- 
.charged,  Pafcb.  i  Ann.  rcginae. 

Rex  verf.  Crofs  ct  ux'.  s.  c.  Cafes 

/>'.  R.  634. 

AN  indidlment  was  found  againfl:  tl>e  defendants  for  having  re- Trefpfs' is 
ceived  ftolen  goods,   knowing  them  to  have  been  flole.    Upon  made  felony, 
not  guilty  pleaded  the  defendant  Crofs  was  found  not  guilty,  and  his  ="'"="  «''='t» 
■wife  was  found  guilty.     And  now  it  was  moved  in  arreft  of  judg-b<i'"nd!fted"°ar 

mcnr, 't^'i'^rtrcf- 

pafs. 
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ment,  that  this  fadt,  whereof  the  defendants  are  indided,  amounts 
3  &  +  Will  &j^  felony  by  the  late  ad:  of  parliament,  viz.  accclfory  after  the  fadt; 
ie&  -^^^  ^    ^"d  therefore  it  is  not  indictable  as  a  mifdemeanor,  as  in  this  calc 
it  is :   for  if  it  were  fo,  then  a  man  might  be  twice  puniflied  for 
the  fame  offenfe ;  for  convidion  upon  an  indidment  tor  a  mifde- 
meanor cannot  be  a  bar  in  an  indidment  for  life.     And  this  was 
urged   ftrongly  by  Sir  Barthohiiicw  Shcwer.     Againft  which  it  was 
argued  for  the  King  by  Mr.  I.hunfagiw  and  Mr.  Lahmere,  that  if 
the  law   were  according  to  what  S/jo'uer  faid,    then   the  late  ad, 
inftead  of  difcouraging  the  receipt  of  ftolen  goods,  would  encou- 
rage it.      For   geikrally  fpeaking,    the   felons   themfelves  are  un- 
known (who  ftoie  the  goods)  and  therefore  no  proceeding  can  be 
againfl  them,  and  confequently  no  proceeding  can  be  againfl  the 
receiver,  for  the  acceffory  cannot    be   tried    before   the   principal. 
2.  This  was  not  felony  at  common  law,    becaule  it  is  not  l.jd, 
that  he  knew  the  perlon,  &c.  to  be  a  felon.     9  Hai.  4.   i.     But 
if  it  be  now  a  felony,   the  King  has  liberty  to  proceed  againft 
the  defendants,    either    as    for   a   mifdemeanor,    or    for    felony. 
18  EtJw.  4.   ]o.   />/.  28.     An  indidment   held  good  for  trelpals, 
where  it  was  ill  for  felony.     4  Edu\  4.  14.     3  Ae/^.  818.    Rex  v. 
T'bompfoN.    Et  adjournatur.    And  afterwards  Holt  chief  juftice  pro- 
nounced the  opinion  of  the  court  to  be,  that  judgment  ought  to  be 
arrefted,     Becaufe  now  this  fad  being  made  felony  by  the  ftatutc, 
is  not  indidable  as  a  trefpafs.     And  fer  Hoit  chief  jullice,  it  would 
have  been  the  fame  at  common  law,  becaufe  this  fad  would  have 
been  good  evidence  of  having  been  acceffory  to  the  felony  after  the 
fad  at  common  law.     And  judgment  was  arreffed. 

Rex  verf.  Roberts. 

Buttons.  A  ]sj  information  was  exhibited  againft  the  defendant  for  having 

L\  made  v/ooden  buttons,  contrary  to  the  late  ad  of  parliament. 

caVT"  ^  Upon  not  guilty  pleaded,  it  was  tried  before  Gould  juftice  at  Lin- 
coln, being  judge  of  afTife ;  and  a  fpecial  verdict  was  found  there, 
VIZ.  that  all  the  button  was  of  wood,  but  there  was  in  it  a  fliank 
of  wire.  And  after  argument  by  Mr.  ferjeant  Neve  for  the  King, 
and  Mr.  ferjeant  Munday  for  the  defendant,  judgment  was  given  for 
the  King,  viz.  that  this  was  a  button  of  wood,  notwithftanding 
the  fhank,  which  is  no  efTential  part  of  buttons;  for  buttons  of 
iilk  and  hair  have  no  fhanks. 

Adjudged  accordingly  Pafch.  5  Ann.  B.  R,  Dunne  qui  tarn,  &c. 
verf.  Hinchdy. 


Rofewell 


cap.  2 
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Rofewell  "cerf.  Prior. 
Intr.    Trin,  13  Will.  3.    B.  R.     Rot.  158. 

IN  an  adion  upon  the  cafe  the  plaintiff  declared,  that  he  the  fe-s.  C.2  Saik. 
cond  of  06lober,  the  ninth  of  this  King  was,  and  long  before  ^^°- 
had  been  poflefTcd   for  a  certain  term  of  years,  adtimc_  venturo  et  Li'iU  Emr 
adhuc  inexpirato,  in  an  ancient  mefuage,  in  which  there  then  was,  81,516. 
and  time  whereof,  &c.  had  been,  twenty-one  ancient  lights ;  that  it'"  392 
the  defendant  was  pofTcfTed  of  a  piece  of  ground  near  adjoining  to  piece  of 
the  faid  houfe  ;  and  that  he  the  faid  fecond  of  OBobcr  ereiled  there  g'ound  tn&s 
a  new  houfe,  and  occupied  and  continued  it  until  the  twentieth  of  *v,'i(°y'^yi||3'''* 
OSlober  the  tenth  of  this  King,  which  Itopped  the  faid  lights  by  neighbour's 
all  the  time  aforefaid,  per  quod  the  plaintiff  loft  the  benefit  of  the  ''s'"'.  -"d 
faid  lights.     Upon  not  guilty  pleaded,  it  being  tried  at  the  fittings  [^  ^"jnj™^" 
at  nifi  prius  at  JVe/hninJIer,  before  Holt  chief  juftice  of  the  King's  lies  againft 
Bench;  the  fad  upon  the  evidence  appeared  to  be,  that  the  de- 1!""  ^"^ '''f  ^ 
fendant  was   not  occupier  or  the  new  noule   the   laid  kcond  of  iigms  aher  the 
OBober,  nor  at  any  time  after,  but  that  he  had  before  built  the  dcimfe. 
faid  houfe,  and  had  demifed  it  to  Shuttleivorth  rendering  rent,  who  ^^ "  j^" 
had  occupied  it  for  all  the  time  aforefaid.     And  the  queftion  was,  1  Vent  43. 
if  this  evidence  would  maintain  the  declaration;  for  it  was  objedled  '  ^^°^-  ^7- 
by  the  defendant's  counfel,    that   it   would   not;    becaufe   as  the       °  "  "  ' 
fad  appeared  to  be,  an  adlion  would  not  lie  againft  the  defendant,  Saik.  459,  &c. 
but  it  fliould  have  been  brought  againft  Shuttleivorth.     Upon  which  ^  '^°"-  '++• 
this  fad  was  ftated  in  a  cafe,  and  referved  for  the  opinion  of  the  cvo.Car.  i8,-. 
chief  juftice  by  a  rule  made   by  confent,  and  in  the  mean   time  3  f^'^"^-  '9"- 
the  verdid  was  for  the  plaintiff  fubjed  to  the  diredion  of  the  chief  ]°""  ^'\ 
juftice.     And  it  was  argued  by  diredion  of  the  chief  juftice  feveral 
times  at  the  bar  of  the  King's  Bench  by  Mr.  Moimtagiie,  Sir  Bar- 
iholomew  Shower,    and  Mr.  IVeld,  for  the  defendant,  and   by  Mr. 
Northey,    ferjeant   Darnall,    and   Mr.  Williams,    for   the   plaintiff. 
And  it  was  urged  for  the  defendant,  that  this  adion  is  only  to  re- 
cover damages,  and  will  not  lie  againft  the  defendant,  who  has  only 
a  reverfion  in  the  term  ;  but  the  adion  ought  to  have  been  brought 
againft  Shuttleivorth.      Cro.  Ja.   373.    Ryppon  vcrf.  Bowles.     Cro. 
yac.   555.    Brent  v.  Haddon.     For  though  the  plaintiff  receives 
damage,    yet    it    is    not    from   the   defendant   but   from   Shuttle- 
worth.     And  it  is  no  objedion  to  fay,  that  an  adion  will  not  lie 
againft  Shuttlewoj-th,  becaufe  he  cannot  pull  down  this  houfe,  be- 
caufe it  would  be  wafte;   for  doubtlefs  he  might  have  pulled  It 
down,  and  abated  the  nufance,  for  a  ftranger  may  abate  a  nufance, 
and  it  will  not  be  wafte  in  him.     2.   By  the  alienation  of  the 
builder  of  the  nufance,  the  affife  of  nufance  fliiled  at  common  law. 

8  T  2  Lilt. 


-^r         ■"■■  '  '  '  ' 
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2  Inft.  405.  but  the  party  prejudiced  might  have  a  quod  permittat 
againft  the  alienee  being  tenant ;  the  reafon  of  which  will  govern 
the  prelcnt  cafe,  being  an  adion  upon  the  cafe.  And  now  by 
JVcJlm.  2.  cap.  24.  affife  of  nufance  lies  againft  the  eredor  and  the 
alienee,  which  would  not  lie  before  the  faid  aft.  3.  This  con- 
tinuance of  the  nufance  may  be  compared  to  an  imprifonment, 
where  every  detainer  amounts  to  a  new  imprifonment ;  neverthelefs 
the  man  who  firft  made  the  arreft,  is  not  anfwerable  for  the  whole. 
J  Roll.  Rep.  241.  4.  If  the  defendant  is  liable  for  the  continuance 
and  the  eredion,  it  fcall  be  intended,  that  all  the  damages,  as  well 
for  the  continuance  as  for  the  ereftion,  were  given  in  the  adtion 
brought  before  for  the  erection  ;  like  the  cafe  of  Fetter  v.  Beak. 
See  it  before,   339,  692. 

Againft  this  it  was  argued  for  the  plaintiff,  that  this  is  the  only 
adion  that  the  plaintiff  can  have ;  for  he  being  only  a  leffee  cannot 
maintain  an  affife  or  a  quod  permittat,  and  therefore  cafe  will  lie. 
Fitz.  nat.  bre.  183.  And  the  adion  lies  more  properly  againft  the 
defendant,  than  againft  his  leffee  ;  becaufe  lince  the  plaintiff  ereded 
the  nufance,  and  then  leafed  it  for  years,  it  is  a  continuance  by 
him ;  for  by  his  leafe  he  has  put  it  into  the  hands  of  a  man  who 
cannot  abate  it  for  fear  of  wafte,  and  therefore  it  is  a  continuance 
by  him.  2.  The  adion  will  not  lie  againft  Shuttleworth,  Cro. 
ya.  373.  Ryppon  v.  Bowles,  for  he  has  done  nothing;  and  if  he 
fliould  abate  it,  wafte  would  lie  againft  him,  if  his  leflbr  hath  the 
inheritance.  3.  It  is  againft  the  rules  and  juftice  of  the  law,  that 
a  man  fliall  take  advantage  of  his  own  wrong,  and  deprive  another, 
whom  he  has  injured,  of  a  remedy  which  the  law  has  given  againft 
him,  by  his  own  ad.  4.  He  hath  a  rent  from  the  tenant,  in  con- 
fideration  of  this  nufance  ;  and  therefore  it  is  more  juft,  that  he 
Ihould  be  liable  for  the  prejudice  that  he  has  done.  To  which  it 
was  anfwered  by  the  defendant's  council,  that  the  benefit  of  the 
rent  which  the  defendant  hath,  cannot  be  a  reafon  to  maintain  this 
adion  ;  for  the  fame  reafon  would  maintain  the  adion  againft  the 
heir  or  executor  of  the  defendant,  as  the  cafe  might  happen,  for 
the  continuance  in  their  time.  But  that  cannot  be  pretended,  for 
being  a  perfonal  wrong,  it  would  die  with  the  perfonj  and  yet  fuch 
heir  or  executor  would  have  the  rent  referved. 

And  this  term  judgment  was  given  for  the  plaintiff,  for  admit- 
ting that  the  adion  would  lie  againft  the  defendant  or  againft  his 
Jeftee  fper  curiam)  then  the  plaintiff  fhould  have  his  eledion,  and 
a  recovery  againft  the  one  would  be  a  bar  in  an  adion  brought 
againft  the  other.  Teh.  209.  Spencer  v.  Com.  Rutland.  And  it  is 
very  reafonable,  that  the  adion  fliould  lie  againft  the  defendant, 
becaufe  he  ercded  it,  and  for  fome  time  continued  the  injoyment 
I  of 
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of  it,  and  then  demifed  it  to  Shuttleivorih,  rcndring  rent,  fo  that 
he  has  made  an  agreement  with  Shuttleivortb,  that  it  fhould  con- 
tinue, and  he  has  a  rent  for  it.  He  hkened  it  to  the  cafe,  where 
ji.  difTeifes  B.  and  then  B.  makes  a  feoffment  in  fee  to  C.  C.  takes 
the  profits,  then  B.  re-enters ;  B.  in  trefpafs  againfl  A.  (hall  re- 
cover all  the  mean  profits  received  by  C  1 1  Co.  5 1 .  Liford'%  cafe. 
This  adtion  cannot  be  maintained  again fl  the  heir  or  executor  of  the 
defendant,  becaufe  it  is  a  perfonal  wrong,  and  dies  with  the  perfon. 
As  to  the  cafe  put  of  imprifonment.  Holt  chief  juflice  faid,  that  if 
A.  wrongfully  arrefts  B.  and  then  A.  delivers  B.  to  C.  A.  is  guilty 
of  the  continuance  of  the  imprifonment.  And  as  to  the  obie(Sion, 
that  damages  may  be  intended  to  have  been  recovered  in  the  aftion 
for  the  eredtion.  i.  No  fuch  adion  now  appears  to  have  been 
brought,  but  in  the  cafe  of  Fetter  v.  Beak  the  former  recovery 
was  pleaded.  2.  The  damages  for  the  continuance  of  the  nufance 
cannot  have  been  recovered  in  the  ad:ion  for  the  eredion,  becaufe 
they  were  not  then  fuftained ;  but  the  battery  was  the  fame  at  the 
time  of  the  adion  brought,  and  being  a  tranllent  adl  did  not  lie  in 
continuance,  and  therefore  all  the  damages  were  given  for  it  in  the 
firft  action.     And  judgment  was  given  for  the  plaintiff. 

Foreland  verf.  Hornigold. 
Intr.  Hi/.   II  ^///.  3.   B.  R.    Rot.  164,  or  564. 

DEBT  upon  a  bond,  conditioned  to  perform  the  award  of  J.  S.  S,  C.  i  Salk. 
The  defendant  pleaded,  ««/  agar d  fait.     The  plaintiff"  re- 7*- 
plied,  and  fliewed  part  of  the  award,  and  pleaded  it  with  a  profert^i^^^^z'-^.^a-^, 
in  curia,  and  affigned  a  breach.     The  defendant  demurred  for  va-  if  >  "i^" 
fiance  :  and  the  variance  being  material,  njiz.  in  the  fubftantial  part  PJ-^*'^'  '^^'^a 

/•     f  11  1  1  I    •      •  rr-  r        or  an  avvara 

of  the  award,  the  court  gave  leave  to  the  planitift  to  difcontinue,  wh  ch  is  good, 
upon  payment  of  cofts.     But  if  the  plaintiff  had  fliewn  all  the  part  "'"■'.'■"S  'he 
of  the  award  that  was  good,  and  had  omitted  to  fliew  part  of  the'"'  "  "  *^'^'''' 
award  that  was  ill  in  itfelf  and  void  j  upon  iflue  of  }2ul  agard,  that 
would  not  have  been  a  material  variance.     And  fo  Holt  chief  juflice 
faid,  that  it  had  been  ruled  before  upon  evidence  at  a  trial  at  nift 
prius  at  Guildhall.     And  Gotdd  jufticc  ruled  it  accordingly  at  the 
fummer  affifes  in  the  home  circuit.     And  per  Holt  chief  juflice, 
the  judges  made  no  diflindlion  between  the  good  part  and  the  bad 
part  of  an  award  till  the  time  of  King  James  I. 


Vincent 
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Vincent  vc7-f.  Befton. 
Intr.  Mich.   13  WilL  3.    B.  R.     Rot.  183. 


Difcontinu- 

ance 

to  p. 


*[!""T  A^fa^^PM  "po"  three  promifes  for  55/.  each.  The  defendant  as 
^yp«a  /I  jQ  jj:^g  ^^/_  mentioned  in  the  firft  count  pleads,  that  the  plain- 
tiff ought  not  to  have  his  adtion,  for  that  the  faid  three  leveral 
aflumptions  iti  narratione  fuperms  mentionataey  were  for  the  fame 
fum  of  ^1^1.  which  lum  of  55/.  the  defendant  had  paid  to  the 
plaintiff  before  the  adtion  brought ;  and  for  this  he  prays  judgment, 
if  the  plaintiff  ought  to  have  his  action  againfl  him.  The  plaintiff 
replied,  that  the  defendant  did  not  pay,  ^c.  The  defendant  de- 
murred. And  the  court  held,  that  the  whole  was  difcontinued, 
becaufe  the  defendant  pleaded  only  to  the  firfl  of  the  pi'omifes,  and 
therefore  the  plaintiff  fhould  have  taken  judgment  by  nihil  dicit 
upon  two  of  them  ;  but  not  having  done  it,  the  whole  is  difcon- 
tinued ;  for  the  defendant  had  fixed  his  plea  by  the  beginning  to  the 
firfl  promife,  and  therefore  the  fpecial  matter  which  follows  will 
Want  of  a     not  aid  it.      I  Roll.  Rep.  ij-j,  406.     But  afterwards,  this  being  all 


continuance 


may 


bTamend-  ^^"^  ^"  Michaelmas  term,  and  no  continuance  being  entred  upon 
cd  in  tiie  fame  the  roll,  the  plaintiff  entred  up  judgment  by  ;///  dicit  upon  the  two 
Terra.  promifes  to  which  the  defendant  did  not  plead.     And  this  was  ap- 

proved by  the  court,  upon  a  report  made  of  it  by  the  mafler  after 
reference  to  him.  And  judgment  was  this  term  given  for  the  plain- 
tiff upon  the  demurrer.  Mr.  Chejkyre  council  with  the  plaintiff. 
Mr.  Branthwaite  with  the  defendant. 

Gree  verf.  RoUe  and  Newell. 
Intr.  Hil.  8  TVill.  3.    B.  R.     Rot.  664. 

S.  C.  2  Salk.  'nr^  H  E  plaintiff  brought  an  eje<ftment  againfl  the  defendants 
s?c.  Comyns  ■  ^'''  ^3°^^^  ^°^^^  ^"^  Newell,  for  lands  in  Devonjhire.  The 
1 1 3.  defendants  appeared,  and  entred  into  the  common  rule  in  ejectment, 

i2Mod.65i,and  pleaded  jointly,  not  guilty.  The  caufe  being  brought  to  trial 
i'oj."  729.  ^^  ^^  afTifes  at  Exeter,  Sir  Jo/jw  Rolle  appeared,  and  confeffed  leafe, 
Cro.Car.  239.  entry  and  oiijier,  but  Newell  did  not  appear.  Upon  which  the 
Cartb.  21.  plaintiff  entred  a  »c;;  prof,  againfl  Newell  at  the  faid  afTifes.  And 
as  to  Sir  Joh7i  Rolle  the  jury  found  a  fpecial  verdict;  upon  which 
^TtJuTS"^  the  fingle  queflion  was,  whether  the  entry  of  cejluy  que  truft  would 
avoid''thr"fta-  be  fufHcient  to  avoid  the  flatute  of  limitations,  2 1  "'jac.  i .  cap.  1 6.  ? 
tute  of  limi-  And  it  was  held  clearly  by  the  whole  court,  that  fuch  entry  was 
tations.         fufficient  to  avoid  the  llatute ;  and  they  would  not  hear  an  argument 

2  upon 
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upon  the  point.     And  a  rule  was  made,  that  the  plaintiff  fliould 
have  judgment,  unkfs  the  defendant  fhewed  caufe  to  the  contrary 
before  the  end  of  Trinity  term  laft  part.    Upon  which  Mr.  Broderick 
moved  to  fet  afide  the  faid  rule ;  becaufe  (by  him)  the  retraxit  is 
irregularly  entred  ;  and  the  plaintiff  after  the  entry  of  it  ought  not 
to  have  proceeded,    fuppofing  that  it  had  been   regularly  entred ; 
becaufe  by  his  declaration  he  fuppofes,  that  he  has  right  only  againft 
both  jointly,  which  fuppofal  he  has  falfified  by  the  entry  of  the 
retraxit,   confefling  thereby,    that  he  has  no  right  at  all  againfl 
Newell.     Sed  curia  contra,  as  to  this  laft  matter.     For  if  an  ejeft- 
ment  be  brought  againft  two,  and  iffue  be  joined,  and  then  one  of 
them  dies,  and  a  venire  is  awarded  as  to  the  two  defendants,  and 
a  verdidl  againft  two,  yet  upon  fuggeftion  of  the  death  of  one  of 
them  upon  the  roll,  the  plaintiff  (hall  have  judgment  for  the  whole 
againft  the  other;  Cro.  Ja.  303,   274.     2.  Keb.  845.  becaufe  this 
adtion  is  grounded  upon  torts,  which  are  fcveral  in  their  nature, 
and  one  m.iy  be  found  guilty,    and  the  other  acquitted.     Then  Raft.  cntr. 
Mr.  Broderick  argued,    that  this   retraxit  was  entred   irregularly,  ^^'  72- 
for  (by  him)  the  non.  prof,  muft  be  interpreted  a  retraxit  or  no-  Jj^  Georec 
thing;   for  it  cannot  be  a  nonfuit,  for  if  it  were  a  nonfuit,  then  Brown'* c»fe. 
the   plaintiff,    being  nonfuit  againft  one,    fhall  be   nonfuit  againft 
both.     And  as  a  retraxit  it  cannot  be  good,  becaufe  the  defendants 
have  joined  in  plea,  and  therefore  neither  the  plaintiff  nor  the  judge 
of  affife  can  fever  them ;  and  all  the  cafes,  where  retraxit;  have 
been  adjudged  good,  were  where  the  pleas  were  feveral,  and  not 
joint.    Long  ^Edw.  \.  lo'i.    B7-o.  judgment  jj.    In  trefpafs  againft 
feveral,  if  the  plaintiff'  enters  a  non  prof,  againft  one,  he  cannot 
proceed  againft  the  reft,  unlefs  they  fever  in  plea.     2.  The  judge  RetroKit  ct- 
o{  nifi  prim  could  not  enter  a  retraxit  to  be  good,  becaufe  upon  1''^,'^^*'^?''^  * 
the  entry  of  it  judgment  ought  to  be  immediately,  that  the  defen- ^^rif,. 
dant  againft  whom  the  retraxit  is  entred  eat  inde  fine  die ;  which 
the  judge  of  nifi  prius  cannot  do,  and  fo  this  retraxit  is  irregular  j 
the  confequence  of  which  is,  that  Newell  continued  defendant  not- 
withftanding  this  retraxit,  and  neverthelefs  the  judge  tried  the  iflue 
only  againft  one  of  the  defendants.     He  cited  alfo  2  Ventr.  195. 
Fagg  verf  Roberts,  that  the  plaintiff  ought  to  have  been  nonfuit. 
becaufe  both  the  defendants  did  not  confefs  leafe,  entry  and  oufler ; 
and  I  Sid.  76.  Boulter  v.  Ford.     E  contra  it  was  argued  for  the 
plaintiff  by  Mr.  ferjeant  Darnall,   that  a  retraxit  may  be  entred 
before  the  judge  of  nifi  prius,  becaufe  the  parties  are  all  demand- 
able  there,  and  have  day,  and  their  appearance  is  at  the  beginning 
recorded.   That  fuch  a  judge  may  record  a  proteftion.  Co.  Ma.  Chart. 
425.     17  Edw.  3.  22.    The  fame  law  of  a  receipt  prier.    That  he 
may  receive  a  plea  puis  darrein  continuance,  Teh.  181.  but  cannot 
give  judgment  upon  it.     That  he  may  record  a  demurrer  to  the 
evidence,  or  a  plea  to  the  challenge  of  the  jury.     And  for  the 

^  \J  ■•  fame 
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fame  reafoii  he  may  record  a  Jion  prof.  In  Co,  Entr.  172.  a  reliBa 
'verificaiione  with  a  cognovit  aElionem  is  entred  at  ntfi  prius,  and 
iudgment  given  upon  it  i?i  C.  B.  m  dower,  which  is  ftrong  in 
"point.  If  in  this  cafe  the  defendants  had  fevered  in  plea,  a  jiol/e 
/}roft'(jui  in\ght  have  been  well  entred.  Cro.  Car.  243.  Now  this 
plea  is  feverable  in  its  nature.  See  11  Hen.  7.  6.  per  Keble.  And 
he  cited  20  A/Jif.  20.  2  Roll.  Abr.  tit.  Trial  630.  pi.  13.  Hob. 
70,  I'D.  3  Keb.  136.  But  per  Holt  chief  juftice,  upon  the  non 
prof,  entred  againfl  one  of  the  defendants,  judgment  ought  to  have 
been  entred  for  him,  which  could  not  be  done  at  nifi  prim ;  and 
before  fuch  entry  he  is  not  difcharged,  and  the  plaintiff  ought  not 
to  have  proceeded  againft  the  other.  He  had  never  feen  fuch  a 
retraxit  as  this ;  and  he  was  of  opinion,  that  a  retraxit  cannot  be 
entred  againft  one  of  the  defendants,  where  they  join  in  plea.  Be- 
fides,  that  before  the  ftatute  of  Tork  the  plaintiff  could  not  have 
been  nonfuit  at  nifi  prius,  becaufe  he  was  not  demandable  there ; 
and  therefore  now  he  cannot  enter  a  non  prof,  there.  And  there- 
fore he  held,  that  this  retraxit  was  irregularly  entred,  and  that 
the  plaintiff  ought  not  to  have  his  judgment.  But  Powys  and 
Gould  juftices  held  the  contrary,  i.  Becaufe  the  plea  is  in  its  na- 
ture feverable,  and  therefore  a  retraxit  may  be  well  entred  as  to 
one  of  the  defendants.  2.  That  the  judge  of  nifi  prius  may  re- 
ceive fuch  entry.  And  judgment  was  given  for  the  plaintiff. 
And  afterwards  error  was  brought  upon  this  judgment  in  parlia- 
ment. And  the  judgment  of  the  King's  Bench  was  affirmed 
Saturday  18  April  1702.  and  50/.  cofls  ^iven  to  the  defendant  in 
.error. 

Pullen  vei'f.  Birbeclc. 

■S.C.  Salk.     TN  z  fcire  facias  fued  by  the  plaintiff  againft  the  defendant,  t"hc 

s^c  Carth    -"■    ^'^^^  ftiewed,  that  the  plaintiff  had  recovered  judgment  againft 

453.'         '  the  defendant  for  600/.  and  that  he  fued  an  elegit  thereupon  di- 

An  elegit,       redled  to  the  flieriff  of  Wefimorland,  to  which  the  fheriff  returned, 

which  extends  that  he  had  levied  goods  to  the  value  of  66/.  and  that  the  inqui- 

mokty.Ts       fition  found,  that  the  defendant  was  feifed  of  two  farms,    the  one 

void,  and  the  of  40/.  per  aitnu?}i,   the  other  of  60/.  and  that  he  had  feifed  the 

plaintiff  ihall   £^^^^  of  60/.  per  annuni,,  &c.  that  by  the   faid  return  it  appeared, 

execution,      that  the  execution  was  void,  becaufe  he  feifed  more  than  a  moie- 

jitite  34.6.      ty ;  and  therefore   this  writ  commanded  the   defendant   to  fhew 

caufe,  why  the   plaintiff  ftiould  not  have  a  new  execution.     To 

this  writ  the  defendant  demurred.     And  it  was  argued  by  Pratt 

ferjeant,    that  the  execution  was  not  void,    but  voidable,  at  the 

eleftion  of  the  defendant  who  was  prejudiced  by  it.     And  for  that 

he   cited  many  cafes  of  leafes  made  by  infants,  by  feme  coverts 

2  jointly 
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jointly  with  their  husbands,  tenants  in  tail,  bifliops,  &c.  that  they 
were  only  voidable.  2.  That  the  plaintiff  was  eftopped  by  his 
acceptance,  to  fay  that  the  execution  was  void.  And  to  prove 
that  he  cited  22  EJw.  3.  14.  44  Edw.  3.  2.  5.  E  contra  it  was 
argued  by  ferjeant  Hall  for  the  plaintiff,  that  the  execution  was 
void,  becaufe  the  fheriff  had  but  a  bare  authority,  which  he  had 
not  purfued,  and  therefore  his  a<fl  is  void.  22  Edw.  4.  3.  ^.  Dier 
135.  pi.  14.  March  8.  pi.  20,  117.  Co.  Li.  49.  d.  52.  a.  Cro. 
Car.  335.  I  Leoi.  35.  Hardr.  421.  And  tliat  this  cafe  refembles 
the  cafe  in  7  Edw.  4.  3.  as  the  plaintiff  had  a  new  capias  there, 
he  •  ought  to  have  a  new  elegit  here.  2  Brownl.  96.  7.  1  Sid. 
91.  Cro.  Eliz.  160.  8  Edw.  4.  4.  Trefpafs  lies  againfl  the 
llieriff,  if  he  exceeds  his  authority,  i  Sid.  184.  1  T^cntr.  105,  261. 
That  fuch  elegit  executed  in  fuch  manner  is  void,  i  Sid.  239. 
As  to  the  opinion  2  Inji.  396.  that  an  extent  cannot  be  avoided, 
after  it  is  filed,}  that  is  where  there  does  not  appear  to  be  more 
than  a  moiety  upon  the  extent  itfelf.  And  fo  it  is  explained  by 
Haky  I  Fentr.  259.  1  Keb.  313.  And  therefore  he  concluded, 
that  the  plaintiff  ought  to  have  a  new  execution.  And  of  that 
opinion  was  the  whole  court  after  feveral  arguments  at  the  bar. 
And  this  term  they  faid,  it  was  a  plain  cafe,  that  the  execution 
was  void,  the  fheriff  having  exceeded  his  authority.  And  judg- 
ment was  given  for  the  plaintiff. 

Vafper  verf,  Eddowes. 
Intr.   Pafch.  \2Will.  3.    B.  R.    Rot.  316. 

TRefpafs  for  his  -clofe  broken,    and  depafturing  of  his  grafs  S.  C.  i  Salk. 
with  cattle,  Gfr.    -viz.  porcis,  &c.    As   to  all   the  trefpafs,  ^^■ 
•except  with  one  hog,  the  defendant  pleads  not  guilty;  and  as  to  j/perdant 
■that  he  pleads  in  bar,  that  the  plaintiff  diftrained  the  faid  hog  then  ple«ds  didref* 
damage  feafant,   and  impounded  it  in  the  common  pound  of  the  f"*^  '"ipound- 
manor  nomine  di/lriSfionis,    &c.     The  plaintiff  replied,  confefling  for  the  fame 
the  diftrefs,  and  the  impounding,  that  the  hog  without  the  affent  trefpafs,  the 
of  the  plaintiff  efcaped  out  of  the  faid  pound,  the  plaintiff  adtunc  pi^es^'efcape 
•nee  adbuc,  not  being  fatisfied  for  the  faid  damage.     The  defendaiit  out  of  the 
demurred.     And  Raymond  argued  for  the  plaintiff,  that  it  appears,  ^°"^'. 
that  the  plaintiff  had  no  fatisfxdtion  for  the  faid  trefpafs,  and  there-  ,,  Mod'  z,/ 
fore  may  maintain  this  adion.     That  the  hog,  though  diftreined,  S.  C.  of  Vaf- 
•was  but  in  nature  of  a  pledge  ;  and  that  upon  tender  of  the  da-  f^^^T 
mages  by  the  defendant  to  the  plaintiff,    he  ought  to  have  per-  Biencowc's 
emitted  him  to  have  the  hog.     Cro.  Eliz.   162.     2  Leo?i.  174.  pi.  ^'-S-  Rep- 
211,   Annejley  verf.  Johnfon.     Replevin  after  a  writ  of  fecond  ^^- ]x  °ela'il^e 
Jiverance,  the  defendant  avowed  for  damage  feafmt,  upon  which  i'.  vviifoa. 

iffue 


720  Hil.  Term  15  Will  3. 


ifllied  was  joined,  and  verdict  for  the  avowant,  and  damages  wevc 
affeffed,  and  return  awarded,  tlie  Hieriff  returned  averia  ehngatay 
upon  which  a  laithernam  was  awarded  of  the  cattle  of  the  plaintiff, 
upon  which  the  plaintiff  came  into  court,  and  tendered  the  da- 
mages aflefled  by  the  jury,  and  brought  the  money  into  court,  and 
prayed  a  ftay  of  the  -withernam,  the  court  impofed  a  fine  of  3  s. 
and  4  d.  for  his  contempt,  and  then  granted  his  prayer.     So  2  /;;//. 
341.  if  return  irreplevifable  be  awarded,  the  owner  may  offer  the 
arrearages,  and  if  the  defendant  refufe  to  deliver  the  difeefs,  the 
plaintiff  may  have  detinue,  becaufe  the  diftrefs  is  only  in  nature  of 
a  pledge.     13  Hen.  4.  17.  4.     2  Liji.  107.     Cro.  jac.  148.     The 
H^^h  ^6 "       diflrainer  cannot  ofe  it.    Teh.  gb.    Noy  iig.    He  cannot  tie  them 
MicK.  I  kdw.  in  the  pound.     27  ^JJif.  64.     If  cattle  diflrained  die  in  the  pound, 
4.  10.  the  diflrainer  fhall   have  an  adion  of  trefpafs ;    or   may  diftrain 

^^'*io  'b^'^"''  ^o^'">  ^^  ^'^^  diflrefs  was  for  rent.  DoSi.  and  Stud.  cap.  27.  which 
10  Hen.  7.  feems  a  flrong  cafe  in  point.  As  to  the  objeftion,  that  levy  per 
-'•''•  diftrefs  is  a  good  plea,  he  anfwered,  that  fuch  plea  ought  to  men- 

tion, quod  adhuc  detinet,  or  quod  Jic  iiil  debet,  otherwife  it  will 
not  be  good,  which  fuppofes  fatisfadion.  See  28  Hen.  6.  6. 
2)$  Hen.  6.  10.  36  Hen.  6.  48.  Raft.  entr.  175.  Co.  entr.  49.  b. 
And  therefore  he  concluded,  that  fuch  diftrefs  being  become  by  the 
fault  of  the  defendant  (for  he  ought  to  have  made  fatisfadion  for 
the  trefpafs)  ineffedual,  the  plaintiff  may  have  trefpafs. 

J 
And  after  this  cafe  had  been  fllrred  many  times  at  the  bar,  this 
term  the  court  gave  their  judgment.  And  Gould  juflice  for  the 
reafons  aforefaid  was  of  opinion,  that  the  plaintiff  ought  to  have 
judgment.  But  Holt,  Turton,  and  Powys,  juflices,  gave  judgment 
for  the  defendant,  becaufe  it  did  not  appear,  that  the  hog  efcaped 
by  the  default  of  the  defendant ;  for  perhaps  it  efcaped  by  a  fault 
in  the  pound  ;  and  it  would  be  very  hard,  that  the  defendant 
fhould  lofe  his  pig,  and  alfo  make  other  fatisfadion  to  the  plaintiff 
for  the  damage  done  by  it.  Note,  that  Holt  chief  juflice  always 
when  this  cafe  was  ftirred,  was  angry,  by  reafon  of  the  fmallnefs 
of  the  caufe  of  adion,  and  faid,  that  it  was  a  vexatious  fuit,  more 
worthy  to  be  brought  in  the  county-court  than  in  the  King's 
Bench.     Judgment  was  given  for  the  defendant. 

Milner  ve?-/.  Petit. 

Debt  againft  T~X  E  B  T  was  brought  againfl  the  defendants  as  bail  upon  their 
therecognT-"  -L^  recognifance.  The  judgment  againfl  the.  principal  was  given 
fance.  in  Trinity  term ;  and  if  the  plaintiff  had  fued  a  fcire  facias,  the 

bail  would  have  had  time  to  bring  in  the  defendant,  until  the  re- 
turn of  the  fcire  facias,  whereof  they  are  deprived  by  this  means. 
2  And 


I 
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And  therefore  Mr.  Monntague  prayed,  that  the  defendant  might 
have  an  imparlance.  And  he  faid,  that  fome  books  are,  that  in 
fuch  cafe  debt  does  not  lie.  And  for  that  he  cited  Raym.  14.  But 
per  curiam  the  bail  fliall  have  the  fame  time  for  the  render  of 
the  principal,  as  if  they  had  been  fued  hy  fcire  facias ;  and  a  rule 
fhall  be  made  accordingly.  In  the  fcire  facias  they  cannot  plead 
the  render  after  the  return  of  the  capias  ad  fatisfaciendum,  becaufe 
the  condition  of  the  recognifance  is  broken  by  the  return  of  non 
efl  inventus  upon  the  capias  ad  fatisfaciendum.  And  they  faid, 
that  the  bail  (hould  have  fifteen  days  in  the  term;  and  in  vacation 
they  fliould  have  "as  much  time  as  they  would  have  had,  if  they  Time  to  ren- 
had  been  fued  upon  a  fcire  facias,  to  render  the  principal.  But  ^^''  j'^^  P""" 
afterwards  at  the  end  of  the  term  Holt  chief  juftice  faid,  that  the 
iudges  had  made  a  rule,  that  if  the  plaintiff  in  the  original  action  ^«'<  'S^* 
brings  debt  againft  the  bail  upon  their  recognifance,  the  bail  (hall 
have  eight  days  after  the  return  of  the  writ,  to  render  the  prin- 
cipal ;  and  if  there  are  but  four  days  in  the  term  after  the  return 
of  the  writ,  he  £hall  have  four  days  in  the  following  term. 

Rex  verf.  Cranmer. 

AN  indiAment  was   found  againft  the  defendant.     And  after  s.  C.  Cafes 
he  had  pleaded  not  guilty,  and  it  had  hung  up  untried  for  ^-  ^-  ^^■ 
fome  time,  the   profecutor  difcovering  a  fault  in   the  indidment,  crown°cannot 
being  for  perjury,  went  to  Mr.  Harcourt,  fecondary  of  the  crown  enter  a  >:oUf 
office  of  the  King's  Bench,   and  perfwaded  him,   to  procure  Sir  />"/  "PO"  ^n 

<-i  1       An  1      I  r     1  n  /•       TT  indidtment 

.Samuel  Ajlrey,   clerk  or  the  crown,  to  enter  a  nolle  proj.     Upon  without  leave 
-which  Mr.  Raymond  moved  the  King's  Bench,  that  fuch  nolle  prof .  o^ ^^^  ^'■torpey 
might  not  be  entrcd  without  leave  of  the  attorney  general.     And  S*"*"^^'- 
of  that  opinion   was  the  whole  court.     And   the   nolle  prof,   was 
fet  afide. 

Philips  ve?-/.  Philips. 
Hi/,    vacation    14  Pf^//I.    3. 

yi  Seifcd  of  lands  in  fee  devifed  them  to  B.   and  C.  and  their  s  C.  z  Vern. 
■^  •     heirs,    in   truft   that   his  wife   Elizabeth   and    her  daughter  M°- 
Martha  fliould   have  the  profits  equally  divided  between  them  du-  ,^2  "    ^'^ 
ring  the  life  of  Elizabeth^  and  afterwards  to  B.  and  C.  and  their  i  Wiiiiams 
heirs,  in   truft  for  the  heirs  of  the  body  of  Martha,  afterwards  to  3+p 
his  right  heirs ;  Martha  died  before  Elizabi'th  without  ilTue,  Eliza-  2^-.  ' 

beth   took   out   adniiniftration    to   Martha.      And   upon   a   bill   in  Tenancy  in 
Chanccrv,   the  ciufe  being  lieard   by  the  mafter  of  the  rolls,   he  t°"""°"- 

8  X  held, 
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held,  that  Elizabeth  and  Martha  were  jointenants,  and  that  the 
whole  furvived  to  Elizabeth.  Afterwards  upon  appeal  to  Somers 
lord  chancellor,  he  held,  that  Elizabeth  and  Martha  were  tenants 
in  common,  and  that  the  eftate  as  to  Martha  determined  by  her 
death,  and  then  he  in  remainder  would  come  into  poffeflion  for 
her  moiety.  Afterwards  upon  a  rehearing  before  bright  lord 
keeper  of  the  great  feal,  he  held  them  to  be  tenants  in  common  ; 
but  he  was  of  opinion,  that  an  eftate  by  implication  arofe  to  Eli- 
zabeth, after  the  death  of  Martha,  for  her  life.  But  he  made  a 
reference  of  it  to  the  opinion  of  the  judges  of  the  Common  Pleas. 
And   they  held,    that   they  were  tenants   in   common,    and   that 

Purauturvie.  Martha  had  an  eftate  pur  auter  vie,  and  that  fo  the  fpecial  occu- 
pant fhould  have  it,  viz.  Elizabeth,  as  her  adminiftratrix  j  that 
Martha  had  no  eftate  tail  in  the  truft,  becaufe  equity  never  makes 

Equity  never  a   'merger,    but   prevents  it;    contrary  to  that  which   lord  Somers 


makes  a  mer 


Rex  vsrf.  Dawes. 

s.  C.  2  Salk.      k  N  attachment  iflued  cut  of  this  court  againft  the  defendant. 
Sheriff  may     ^^  ^^"^  ^  Contempt  Committed  by  him,  direded  to  the  flieriff  of 
take  a  hail-     Cumberland.     Upon   which   the  defendant  being  arrefted,    Thomas 
bond  upon      Lamplugh  efquire,  ftierift"  of  the  faid  county,  took  a  bail-bond  (in 
Vide  10  Rep.  which  perfons  very  fufficient  were  bound  for  his  appearance  at  the 
99,  100.        return  of  the  attachment)  and  let  him  2:0  at  large.     The  defendant 
I   aiK.  99,     refufed  to  appear  at  the  day  of  the  return  of  the  writ,  which  was 
Mod.  122.      die  Veneris  proxime  pojl  crajtinuni  fanElae  Trinitatis  laft  paft.      Upon 
which  the  (herifF  was  amerced  ;  though  he  offered  to  the  plaintiff 
in  the  adtion  to  aflign  him  the  bail-bond,  which  he  refuled,  al- 
leging that  the  (lieriff  could  not  take  a  bail-bond  upon  an  attachment. 
Upon  v/hich  the  ftieriff",    thinking   he  was   opprefted,    moved  by 
fonf'er't'he""'  ^^'  ^'U'"'^"'^  ^^^  Michaelnuu  term,  that  the  court  of  King's  Bench 
plaintiff  to      would  compel  the  plaintiff  to  accept  the  alTignment  of  the   bail- 
accept  an  af-    bond.     And   he  urged,   that  it  was  very  reafonable,    that  fuch  a 
SbaTbond.  ^'"'^  ^^°"'^  '^^  ""^^  5  for  the  fheriff  is  compellable  by  the  ftatiite, 
*  to  let  a  man  arreiled  upon  an  attachment  go  at  large  upon  a  bail- 
bond  given  ;  and  when  he  is  at  large,  the  (herifF  cannot  feife  him 
again  after  the  return  of  the  writ ;  and  confequently  it  is  not  then 
I  in  his  power,  to  bring  him  in  at  the  return  of  the  writ.     It  will 

then  be  very  hard,  that  when  he  has  done  his  duty,  and  no  more, 
he  (hall  be  liable  to  amercements,  for  not  doing  that,  which  the 
law  f\ys,  he  cannot  do  lawfully.  That  no  aftion  lies  againft  him 
in  fuch  cafe.  2  Saiind.  54.  Pojlerne  v.  HanJ'on.  i  Sid.  23.  And 
if  no  cdlion  lies,  no  more  ought  he  to  be  amerced  for  it.  Sed  ?2on 
allocatur.     For  per  curiam,  this  court  cannot  make  fuch  a  rule, 

that 
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that  the  plaintiff  fhall  accept  the  aflignment  of  the  bail-bond;  for 
he  may  either  accept  it,  or  proceed  againft  the  fh.riff  by  amerce- 
ments ;  and  the  flieriff  may  reimburfe  himfelf,  by  fuing  the  bail- 
bond  ;  and  if  the  bail-bond  is  not  fufficient  (as  here  it  was  but  of 
40/.)  he  is  without  remedy.  But  it  was  clearly  agreed,  that  he 
may  take  a  bail-bond  upon  an  attachment.  St;e  Stile  212,  234. 
Burton  v.  Low.  2  Ventr.  237,  Contra  3  Leonard  208.  Bland  v. 
Riccards.  Afterwards  the  laft  day  of  this  term,  upon  alleging 
that  this  was  a  hard  cafe,  and  that  Dawes  was  in  town,  the  court 
granted  a  tipftaff,  to  bring  him  in  fcdente  curia ;  but  he  could 
not  find  him.  And  fo  nothing  was  done  for  the  relief  of  the 
flieriff. 


Some 


M>  « 
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Some  Points  refolved  by  Holt  chief 
juftice  of  the  Kings  Bejjch,  upon 
evidence  in  trials  at  niji  priiis. 


I 


N  an  adion  brought  upon  a  policy  of  infurance  of  a  fliip,  if 
it  appears  upon  the  evidence,  that  the  fhip  was  condemned 
by  procefs  of  law,  and  feifed  j  by  this  fentence  the  property 
and  ownerfliip  are  deflroyed,  and  there  is  no  remedy  upon 


Sentence  of 

condemnation 
of  a  (hip  de- 
ftroys  the  pro- 
perty thereof, 

23V  ^and   "    the  policy  of  infurance.     Ruled  by  Holt  chief  juftice  May  31.  at 

zStra.  960,    Guildhall,  Pafcb.  10  Will.  2,-  1698. 
961. 


Smith  aflignee  of  the  commifHoners  of 

rupt  'uerf.  Sir  Richard  Blackham. 


bank- 


T  T  was  ruled  by  I'reby  chief  juftice  of  the  Common  Pleas,  at  7iifi 


S.  C.  Salk. 

283.  but  not  j^    .-^^^  jjj  Guildhall,  the  fittine  after  Michacbnas  term  10  Will.  't,. 

the  fame  point.  t  ,  '  o  ,.„  ■    r,     ^        i    r 

Whether  ne-  upon  evidence  in  trover  brought  by  the  plaintiff  againlt  the  defen- 
ceffary  to  dant,  after  argument  of  the  council  on  both  fides,  i.  That  it  is 
not  neceffary  to  prove,  that  the  perfon,  upon  the  petition  of  whom, 
the  commiflion  of  bankruptcy  was  granted,  was  a  creditor  of  the 
bankrupt ;  becaufe  upon  view  of  the  flatutes,  they  do  not  require 
that.  2.  That  it  is  not  necelTdiy  to  prove,  that  the  bankrupt  was 
indebted  in  100/.  though  the  praftice  has  been  to  do  fo ;  becaufe 
though  the  chancellor  frequently,  before  he  grants  a  commiflion 
of  bankruptcy,  requires  fuch  proof,  yet  it  is  only  matter  of  dif- 
cretion  in  him. 


prove  the  pe 
titioning  ere 
ditor's  debt. 


Cole  ve?yi  Davies  et  al',  afTignees  of  Maul  a  bankrupt. 

How  the  pro-  T  T  vvas  ruled  by  Hclf  chief  juflice  of  the  King's  Bench,  Tuefday 
bound°by  an  A  7^^^-  3''  ^^^-  1°  Will.  3.  at  iiiji  prim  at  Guildhall,  upon  evi- 
execution,  or  dcncc  in  a  trial,  I.  That  if  the  goods  of  ^.  be  feifed  upon  -x  fieri 
aft  of  bank-  ^r^^/^^  iffued  upon   a  judgment  obtained  aeainft  A.  and  after  the 


yiku^iQ 


feifure  A.  becomes  bankrupt ;  this  adl  of  bankruptcy  cannot  affcd: 
th.i  goods  levied  in  execution  as  afb  efaid.  But  \i  A.  was  a  bank- 
rupt before  the  feifure,  and  after  the  bankruptcy  the  flieriff  upon 
a  writ  o'i  fieri  fiacias  to  him  direded  upon  a  judgment  obtained 

2 


againfl 
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againfl  A.  feifes  the  goods  and  fells  them,  and  a  commiflion  of 
bankruptcy  is  granted,  and  the  faid  goods  affigned  by  the  commif- 
fioners,  the  affignee  of  the  commiirioners  may  maintain  trover 
againrt:  the  vendee  of  the  goods ;  but  no  adlion  will  lie  againft  the 
fheriff,  becaufe  he  obeyed  the  writ.  2.  If  a  trader,  hearing  that 
a  writ  oi fieri  fac'iai  was  iflbed  againft  him,  to  the  intent  to  pre- 
ferve  his  goods  from  being  levied  in  execution,  clandeftinely  con- 
veys them  out  of  his  houfe,  and  conceals  them  privately ;  that  does 
not  amount  to  an  adl  of  bankruptcy.  3.  That  a  feizure  of  part  of 
the  goods  in  a  houfe  by  virtue  of  a  fieri  Jacias  in  the  name  of  the 
whole,  is  a  good  feifure  of  all.  4.  It  was  refolved  in  this  cafe, 
that  if  goods  of  A.  are  feifed  upon  a  fieri  facias,  and  fold  to  B. 
bona  fide  upon  valuable  confideration ;  though  B.  permits  A.  to  have 
the  goods  in  his  poffcfllon,  upon  condition  that  A.  fhall  pay  to  B. 
the  money,  as  he  fliall  raife  it  by  the  fale  of  the  goods,  this  will 
not  make  the  execution  fraudulent.  And  in  fuch  cafe  a  fubfcquent 
adl  of  bankruptcy  by  A.  will  not  defeat  the  fale.  But  though  the 
original  debt  was  juft,  yet  if  the  execution  was  fraudulent,  '•ciz. 
upon  any  trufl,  a  fubfequent  ad  of  bankruptcy  will  defeat  it. 

Young  verf. 

IT  was  ruled  at  mfi  prim  at  Wcfiminfier,  the  firft  fitting  after  Towing 
Michaelmas  term   10  IFill.  3.  that  every  man  of  common  right ''^''8";  ^[; 
may  juftify  the  going  of  his  fervants  or  of  his  horfes  upon  the  banks  of  navigable 
of  navigable  rivers,    for  towing  barges,   &c.    to  whomfoever  the  rivers. 
right  of  the  foil  belongs.     And  if  the  water  of  the  river  impairs 
and  decreafes  the  banks,  &c.  then  they  fliall  have  reafonable  way 
for  that  purpofe  in  the  nearcft  part  of  the  field  next  adjoining  to 
the  river.     And  he  compared  it  to  the  cafe,  where  there  is  a  way  Maynard's 
through  a  great  open  field,  which  way  becomes  founderous ;  the  Ms.  Rep. 
travellers  may  juftify  the  going  over  the  outlets  of  the  land  not 
inclofed  next  adjoining. 

HER  Holt  chief  juflice,  the  inhabitants  of  every  pariOi  of  com-  Highways. 
'      mon  right  ought  to  repair  the  high  ways.     And  therefore  'f  tO  "^^'p  ^(;" 
particular  perfons  are  made  chargeable  to  r;:-pair  the  faid  ways  by  2^^,  f,  5'. 
a  fiatute  lately  made,   and  they  become  infolvcnt,  the  jufiiccs  of 
peace  may  put  that  charge  upon  the  refl:  of  the  inhabitants.     Mich. 
io  Will.  3.  B.  R. 


8  Y  Hockley 
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Prefer  iption 

for  cattle  le- 
•vant,  ijfc.  on 
a  mefuage. 
2  Lev.  67. 

But  not  upon 
a  farm,  be- 
caufe  that  is 
uncertain. 


Hockley  vc?f.  Lamb, 

JT  was  ruled  by  Holt  chief  jufllce  at  JVinche/ler  Lent  aflifes 
10  IFill.  3.  I.  That  a  man  may  prefcribe  for  cammon  for 
cattle  le-cant  and  couchant  upon  a  mefuage.  And  he  faid,  that  he 
knew  Hale  chief  juftice  to  have  been  of  the  fame  opinion  at  Nor- 
folk afiifes.  2.  By  him  a  man  cannot  prefcribe  for  common  appur- 
tenant to  a  farm;  becaufe  it  is  uncertain,  of  what  a  farm  confifts, 
perhaps  of  ten  acres,  or  of  a  hundred  acres;  but  the  prefcription 
ought  to  be  laid,  to  a  mefuage  and  fo  many  acres  of  land.  But 
if  there  is  an  ancient  farm,  and  the  fame  lands  always  occupied 
with  it ;  a  man  may  have  common  of  pafture,  to  departure  his 
cattle  tilling  that  farm. 


Richards  verf.  Squibb. 


IT  was  ruled  by  Holt  chief  juflice   at  Dorchefter  Lent  aflifes 
I  o  Will.  3 .  at  a  trial  at  a  ?2iji  prius,  that  if  a  man  prefcribes  for 


Where  not 
neceffary  to 

fliew  cattle  .                 1            r           1                                              -^       . 

yuers  levant  commou  for  a  Certain  number  ol  cattle,  as  appurtenant,  &c.  it  is 

zx^A  couchant.  ^xot  neccffary,  nor   material,    to  fliew   that  they   were  levant  and 

^•io"S'  conchant ;  becaufe  it  is  no  prejudice  to  the  owner  of  the  foil,  for 
that  the  number  is  afcertained. 


Clerk  vcrf.  Flow. 


A  furrender    TT  was  ruled  by  Holt  chief  juftice  at  Brentwood  fummer  aflifes 

to  [^"admitted   »    ^o  Will.  3.  upon  evidence  at  nift  priiis,    that  if  copyhold  land 

to  a  copyhold  be  furrcndcred   to  the  ufe  of  a  will,  &c.  and  afterwards  the  will 

before  an        devifes  this  land  to  B.  and  his  heirs,  upon  condition  that  he  pay 

adual  entry  is  ^^^j^  ^f;\i\^\n  fix  months  after  the  death  of  the  devifor  to  J.  S.  if 

the  money  is  not  paid,  J.  S.  ought  to  be  admitted,  and  then  he 

mufl  make  an  ad:ua  1  entry  before  he  can  furrender.     And  therefore 

in  the  prefent  cafe  a  furrender  made  by  J.  S.  before  atftual  entry 

was  held  ill. 


Coparceners 
may  join  in 
cjedment. 


Boner  verf.  Juner. 

f  T  was  ruled  by  Holt  chief  juflice  at  Rygate  in  Surrey  fiimmer 
1  aflifes  lo  Will.  3.  upon  evidence  at  a  trial,  that  coparceners 
may  join  in  ejedment.  And  (by  him)  the  cafe  in  Aloor  682. 
n.  939- is  not  law. 

Palmer 


I 
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Palmer  vc7-f.  Hooke  or  Goiichc. 

T  was  ruled  by  Holt  chief  juftice,  upon  evidence  at  a  trial  at  if ''nana/. 

7iiji  prim  at  Norwich  fummer  aflifes  12  JVill.  3.  that  if  in  ^'''^'''^'- fendant'^T 
tatus  aff'umpjit   for  goods  fold  and  delivered,    upon    non   ajjuvipjit  evidence  that 
pleaded  the  defendant  gives  in  evidence,  that  the  debt  was  attached  ''•«  ^^'°^  ^vas 
by  foreign  attachment  in  London  upon  a  plaint  levied  by  j'.  S.   (to  7*5^  in  zw^-^ 
whom  the  plaintiff  was  indebted)  againft  the  plaintiff,  Gfr.  the  de-d;:fendantmuii: 
fendant  will  be  driven  to  prove,  that  the  plaintiff  was  indebted  to  P^°'''^  P'^'"^''^ 
y,  S.  becaufe  the  plaintiff  has  no  notice  of  the  foreign  attachment ;  t^^y  5 
and  therefore   it  may  be  only  a  contrivance  by  the  defendant  and 
y.  S.  to  bar  the  plaintiff  of  his  prefent  adion.     2.  In  fuch  cafe  P'^'^t'^  •"'/ 
the  plaintifl'  may  fhew  in  evidence,  that  the  fuit  in  London  was  after  J^^^'J^'^^j^^jj 
an  original  filed  by  the  plaintiff  in  fome  one  of  the  fuperior  courts-,  after  the  ori- 
and  that  will  avoid  the  operation  of  the  foreign  attachment.     3.  If  g'"*' "i  t'"s 
the  original  did  not  iffue  before  the  plaint  was  entred  in  London^ 
but  only  was  antedated,  and  bore  tejle  before,  and  no  arreft  was 
made  before  upon  it ;  that  will  not  avoid  the  foreign  attachment. 
But  this  latter   point  Holt   referved   for   his   farther  confideration. 
But  {lit  mcdivi)  he  was  afterwards  of  the  fame  opinion. 


Windle  verf.   the  hundred  of  Chelmsford. 

IN  an  action  upon  the  ftatute  of  Winche/ler,  in  which  the  plaintiff  H'je  andCry^ 
fhewed,    that  he  was  robbed  of  a  Bank  bill,   upon   evidence 
at  the  trial,  fummer  aflifes   10  Will.  3.  at  Brentwood  in  EJfex  before 
Hatfell  baron  of  the  Exchequer,  he  direded  the  jury  to  give  da- 
mages for  the  whole  value  of  the  bill,  which  they  did  accordingly. 

Smithies  verf.  Dr.  Harrifon. 

IN  cafe  for  words,  which  imported  the  committing  of  adultery  Words;  evi- 
by   the   plaintiff  with  Jane  iit  Stile,   the  defendant   in   mitiga- ''^"" '" """" 
tion  of  damages  may  give  in  evidence,  that  the  plaintiff  committed 
adultery  with  Jane  at  Stile,  but  not  with  any  other  woman.     Per 
Holt  chief  juftlce   at  Brentwood  fummer  afTifes   13  //7//,  3.  ruled 
accordingly. 


Haftead 
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Haftead  verf.   Searle. 

Byadevifeof     A  Makes  his  will  in  thefe  words,  n^iz.   "  I  devife  to  J,  S.  all 

lands  in  .'?«r'<'v  /i  .    <t  thofe  my  laiids  in  Bramjled  in  the  county  of  Surrey  in  the 

7.^.  lanTin   "  pofTefTion  of  John  AJl:lcy ;'"  whereas  in  fadt  A.  had  not  any  lands 

Hants  in  pof-  jn  Surrfv,  but  he  had  lands  in  Bramjlcad  in  Hanipjhire  in  the  pof- 

i^^^'^°n-^-  feffion  o'f  John  Ajhley.     And  in  an  ejedment  brought  by  the  heir 

oi  A.  for  thefe  lands  in  Hampjhire  againfl:  the  devjfce,  it  was  ruled 

by  Holt  chief  juftice,  that  thefe  lands  in  Hamfjlnre  v/ould  pafs  by 

this  devife.     And  the  plaintiff  was  nonfuit.     At  Winchejler  Lent 

aflifes  1679.   10  Will.  3. 

Lord  Petre  verf.  Heneage. 

A  jewel  can-  J)  E  R  Holt  chicf  juftice,  a  jewel  cannot  be  an  heir-loom,  but 

notbeanheir-  /      ^j^jy  things  ponderous,  as  carts,  tables,   C^c.     Ruled  by  Holt 

at  the  fitting  in  Middlcfex  after  Eajler  term  13  Will.  3.  in  trover 

for  a  chain  of  pearl.     See  Co.  Li.  18.  b.  that  the  ancient  jewels  of 

the  crown  are  heir-looms. 

Emerfon  verf.   Incliblrd. 


Whereanheir  |"  ^  debt  UDon  bond  brought  asiainfl:  the  defendant  as  heir  to  his  fij 


I 


by  de'lnfe'^but  -I  ^^er,  &c.  ricus  per  defccnt  pleaded,  the  plaintiff  replied  affets, 
bydefcent.  and  iffue  thereupon.  And  the  evidence  was,  that  the  obligor,  the 
defendant's  father,  devifcd  to  the  defendant  his  fon  and  heir  certain 
mefuages  in  Exchequer  Alley  in  fee,  but  chargeable  with  an  annuity 
or  rent  charge  payable  to  the  defendant's  mother.  And  it  was  held 
by  Holt  chief  juftice,  that  thefe  mefuages  defcended  to  the  defen- 
dant, and  were  aflets.  For  (by  him.)  the  difference  is,  where  the 
devife  makes  an  alteration  of  the  limitation  of  the  eftate,  from  that 
which  the  law  would  make  by  defcent ;  and  where  the  devife  con- 
veys the  fame  eftate,  as  the  law  would  make  by  defcent,  but 
charges  it  with  incumbrances.  In  the  former  cafe  the  heir  takes 
by  purchafe,  in  the  latter  by  defcent.  Trin.  13  Will.  3.  B.R. 
Guildhall,  London. 


Demife  in      T  N  ejedment  the  demife  by  the  leffor  of  the  plaintiff  to  the 
ejeament  laid  |    plaintiff  was   laid    to  be  the  twenty-feventh  of  April  1697. 
f  uTal.  *  ""^  which  time  was  not  come  at  the  time  of  the  trial ;  but  the  te- 
nant had  entred   into  the  common  rule,    to  confefs  leafe,   entry 

2  and 
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and  oujler.  And  the  court  coinpeiled  the  defendant  to  confefs 
Icafe,  entry,  and  oufier ;  otherwife  the  plaintiff  would  have  been 
nonfuit,  and  then  he  would  have  had  judgment  againft  the  cafual 
ejedtor;  although  it  was  objedled,  that  the  plaintiff  could  not  have 
judgment,  though  the  verdift  were  found  for  him.  Ruled  by  the 
court  of  King's  Bench  upon  a  trial  at  bar.     Mich.  8  Will.  3.  B.R. 

Claxmore  verf,  Searle,  Field,  and  Falkner.  ^ 

dancs  in  eject- 

/^Laxmore  brought  an    ejedment  againfl  Searle,  Field,  and  Falk-  ""^"t-  °"'= 
^  ner.      Field  appeared,    and  confefTed  leafe,    entry,   and  oujier.  t'he  othen^do 
Searle  and  Falkner  did  not  appear,    nor  confefs  leafe,    entry  and  not. 
cufter.     Upon  which,  by  the  diredtion  of /fc/^  chief  iuflice  at  the '^'"dift  for 
fummer  affifes  at  Horpam  in  Sujfex  13  Will,  3.  a  verdid  was  g'ven ''j^jp)"j^g*"„g 
by  the  jury  for  the  plaintiff  againll  ivV/d' generally :  and  verdidt  was  whoconfef-  ' 
given  againft  the  plaintiff  for  Searle  and  Falkner ;   and  indorlement  ^^'^'  *"''  ^'. 
was  made   upon   the  poflea  that    this  verdidt  was  for  Searle  and  foTthe'two 
Falkner,  becaufe  they  did  not  appearand  confefs  leafe,  entry,  and  «ho  did  not. 
oujier :  and  for  this  reatbn,  that  they  fhould  not  have  cofts  againft  I'laimifF reco- 
the  plaintiff,  and  that  the  plaintiff  fliould  have  judgment  againft  l^^n^s^no?-^ 
the  cafual  ejedlor,  for  fuch  Unds  as  were  in  the  poffeffion  of  Searle  withiianding, 
ii\d  FaJkner.  Jfuyie. 


Hermitage  v^rf,  Tomkins. 

IT  was  ruled  by  Holt  chief  juftice,  at  the  fummer  afTizes  at  War-  One  demifei 
wick  1 1  Will.  3.  upon  a  trial  at  ni/i prius,  that  if  A.  not  having  ^^"^^  before 
any  thing  in  certain  land,  demifes  it  by  indenture  to  B.  and  after-  g^d'^after^^"' 
wards  A.  purchafes  the  land,  this  will  be  a  good  leafe  by  eftoppel.  wards  pur- 
But  if  it  appear  by  recitals  in  the  leafe,  that  ^.  had  nothing  at  the  '^^^^^  •'"T^ 
time  of  the  dcmile,  and  afterwards  lie  purchafes  the  land  as  afore-  eftop^im. 
f.iid,   that  will  not  enure  by  efloppel.      1699. 

Rex  verf.   Payne. 

S.  C.  Salk. 

JT  was  moved  in  B.  R.  that  the  information  of  B.   (now  dead)  ^^^'^'^ 
taken  before  a  juftice  of  peace  might  be  read  as  evidence  for  the  -  Mod.  16*3. 
King  in  an  information  againft  the  defendant  for  a  libel,  upon  not  Information 
guilty  pleaded,  tried  at  the  bar.     But  upon  confiJcration   the  court  "''""^  dead 

o       .-',',  .  T-  ,  .  .'.,.,,  r        rt  I       'akfn  before  a 

denied  the  motion,     ror  per  curiam,  in  indidtments  tor  reiony,  by  jufUcefora 
2  Phil.  &  Mar.  cap.  20.  fuch  informations  may  be  read,  the  depo-  ''bel  refufed 
nent  being  dead.     But  in  indidtments  or  informations  for  mifde-  |.°jdjnj"  '" 
meanors,  or  in  civil  adtions,  or  appeals  of  murder,  no  fuch  infor-  2  &  5  phii.  S: 

8    Z  mation  Mar.  cap.  10, 
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mation  can  be  given  in  evidence  ;  nor  can  evidence,  which  was  gi- 
ven for  the  King  upon  an  indidlment,  be  given  upon  a  trial  in  a 
civil  ai5tion  for  the  party.  And  the  juflices  of  the  King's  Bench 
fent  Sir  Samuel  Eyre  puijhe  juftice  of  the  King's  Bench  to  the  juflices 
of  the  Common  Pleas  then  fatting  in  court,  to  learn  their  opinion ; 
and  they  agreed  in  opinion  with  the  court  of  King's  Bench.  And 
the  information  of  B.  was  refufed  to  be  admitted  in  evidence. 

Legatee  when 

»go°'^^^''-  Pyke  verf.  Crouch. 

nefs  to  prove  '  »' 

a  will. 

zStra.  1253.  Tf'  ^as  refolved  Mich.  8  Will.  3.  in  B.  R.  upon  evidence  in  a 
Geo.z'.^B.R.  I.  fi'i^'  at  bar,  i.  That  a  legatee  cannot  be  a  witnefs  to  prove 
A  creditor  the  will,  becaufe  the  legacy  is  devifed  to  him,  unlefs  he  has  re- 
held  agood  jeafed  the  legacy.  But  after  fuch  a  releafe  he  will  be  a  good  wit- 
will  of  lands  nefs  to  prove  the  will.  But  if  the  counfel  of  the  other  fide 
for  payment  j^^ve  permitted  fuch  legatee  to  be  fvvorn,  and  to  be  examined  as 
Bur'n's^Ecd.^^  a  witnefs,  without  having  taken  exception  againft  him,  they  can- 
Law,  Wills,  not  afterwards  except  againft  his  evidence  for  the  reafon  that  he  was 
Duplicateof  a  a  legatee.  2.  If  the  duplicate  of  a  will  be  written  by  the  diredion 
will  fent  in  a  ^f  j}^^  teftator,  and  fent  by  him  to  a  ftranger,  to  keep  it  fafely, 
rtranger°who  ^nd  the  ftranger  fends  back  a  letter  to  the  teftator,  in  which  he 
dies,  the  letter  makcs  mention,  that  he  has  received  the  faid  will;  after  the  death 
may  be  read    ^^  ^j^^  ftranger  fuch   letter  may  be  read  as  circumftantial  evidence, 

to  prove  that  fuch  duplicate  of  the  will  was  fent  by  the  teftator  to 
Where  the  the  faid  ftranger.  3.  If  a  man  produced  as  a  witnefs  for  the  plain- 
TrodTced'and  tiffin  ejedtment  confeffes,  that  there  was  fuch  a  will  made  as  the 
cQnfeflion  by  defendant's  counfel  pretends,  and  under  which  the  defendant  makes 
a  witnefs  that  fjfig  jq  (■[-,£  J^nds  in  queftion  ;  yet  that  is  not  fufficient  proof,  to 
Lch^wUlis  prove  that  there  was  fuch  a  will;  but  the  will  itfelf  ought  to  be 
no  proof.  produced,  or  other  legal  proof  made  of  it.  4.  If  feveral  eftates  in 
AverditUor  remainder  be  limited  in  a  deed,  and  one  of  the  remainder-men  ob- 
one  remain-  j^jj^g  ^  verdidt  for  him  in  an  aftion  brought  againft  him  for  the 
evidence  for  fame  land  ;  that  verdicft  may  be  given  in  evidence  for  the  fubfequent 
a  fubft-quent  remainder-man,  in  an  action  brought  againft  him  for  the  fame  land, 
remainder-      though  he  does  not  claim  any  eftate  under  the  firft  remainder-man, 

becaufe  they  all  claim  under  the  fame  deed.  5.  If  a  man  was 
What  one  fworn  a  witnefs  at  a  former  trial,  and  gave  evidence,  and  died  ; 
former^lrfal  ^^^  matter  that  he  depofed  at  the  former  trial  may  be  given  in  evi- 
may  be  pro-   dcncc  at  another  trial,  by  any  perfon  who  heard  him  fwear  it  at  the 

vedat  another  £q^^^q^  jriai. 

trial  It  he  IS 

(lead. 


Hockley 
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Hockley  "verf.  Lamb. 

IT  was  ruled  by  Holt  chief  juftice,  at  he7it  aflifes  at  Winche/ler  A.  B.  c.  d. 
1697-8.  That  \fj.  B.  C.  D.  and  E.  claim  common  in  a  place  ^^'*^-^'='*''» 
called  Dale,  exclufively  of  all  other  perfons,  and  the  common  of  dufive  of  all 
A.  comes  in  difpute,  B.  may  be  a  witnefs  to  prove  that  v^.  has  others,  \{  A.'i 
riffht  of  common  there:  becaufe  in  effeft  it  charo:es  himfelf,  viz.^'^\^^,,^^^' 
he  admits  another  to  have  common  with  himleii.     cut  it  the  pre-  be  a  witnefs 
fcription  be,   that  all  the  inhabitants  of  Blackacre  ought  to  have  '^o''  •>'«>• 
common  there  ;   one  of  the   inhabitants  cannot  be  a  witnefs,  to  an'thr'inh'abi- 
prowe  that  another  of  the  faid  inhabitants  ought  to  have  common  tants  of  5/af*- 
there,  becaufe  in  effedt  he  would  fwear  to  give  himfelf  right  of""^^  '^'*"° 

,  00  common. 

common  there. 


IT  was  faid  by  Holt  chief  juftice  in  B.  R.  Mich.  lo  Will.  3.  that  Evidence  ton- 
if  a  man  deftroys  a  thing  that  is  defigned  to  be  evidence  againft""-^*''^''"'""* 
himfelf,  a  fmall  matter  will  fupply  it.     And  therefore  the  defen- 
dant having  tore  his  own  note  figned  by  him,  a  copy  fworn  was  ad- 
mitted to  be  good  evidence,  to  prove  it. 

St.  Lcgar  verf.  Adams. 

AT  a  trial  in  ejedment,  fiimmer  aflifes    10  Will.  3.  1698.  at  What  is  good 
Canterbury  in  Ke?7t,    upon  the  evidence  it  appeared,    that  a  P?,°^j^°^  \  -. 
will  was  made  by  William  Horn  in  1647.  of  the  lands  in  queftion,  is'ioft. 
which  will  was  loft,  but  mention  was  made  of  it  in  the  calendar 
(which  is  the  index  of  the  regifter  of  the  Spiritual  Court)  and 
alfo  in   the  feal   book.     A  commiflion   iffued  in  April   1648.   to 
examine  the  executors  upon  their  oaths,  Cfc.  and  that  being  re- 
turned, probate  was  granted  the  eleventh  of  May  1648.  which  pro- 
bate was  produced  in  evidence.     And  Holt  chief  juftice  allowed  it 
to  be  good  proof  of  the  will,  but  he  referved  it  for  his  further  con- 
fideration.     Afterwards  the  parties  agreed.     But  Holt  chief  juftice 
afterwards,  as  well  in  the  King's  Bench  as  at  nifi  prius,  upon  other 
trials  declared,  that  he  held  it  to  be  good  evidence,  and  that  he 
continued  of  his  former  opinion.     And  he  then  faid,  that  without 
doubt  the  regifter's.  book  is  good  evidence  to  prove  a  will. 


AT 
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T  Rygate  in  Surry y  fummer  affifes  lo  Will.  3.  it  was  ruled  by 
Holt  chief  juftice,  upon  the  evidence,  that  becaufe  in  the 

Spiritual  Court  after  probate  of  a  will  fix  months  are  allowed  to 
This  feems  to  regifter  it,  and  when  it  is  regiftred,  it  is  regiftred  by  the  original, 
wm*ofTands,  ^ut  thc  probate  is  figned  by  the  regifter  only  upon  the  atteftation 
forastoperfo-  of  the  prodor  and  the  examination  of  him  ;  therefore  a  will  proved 
nalEftateth^  in  1666  in  the  archdeacon's  court  of  London,  and  the  office  was 
cient^proof  of  burnt  in  the  fire  of  London  foon  after,  and  the  probate  was  pro- 
a  will.  duced  in  evidence  to  prove  the  will  with  all  thefe  circumftances ; 

it  was  denied  by  Holt  chief  juftice  to  be  good  evidence  to  prove 

the  will. 


Kent  verf.   Wright. 

Special  matter  A  T  4  trial  at  Hertford,  fummer  affifes  lo  JVill.  3.  in  cafe  for 
rh'evid\nce*on  l\  ftopping  the  plaintiff's  lights,  the  defendant  pleaded,  not 
the  general  guilty ;  and  gave  in  evidence,  that  the  corporation  of  Hertford 
'""^'nthecafe  ^^''^  lords  of  the  foil  where,  &c.  and  prelcribed  to  fet  up  ftalls 
for  flopping  there,  being  near  the  market-place.  And  it  was  admitted  by  Holt 
the  plaintiff's  chief  juftice  to  be  given  in  evidence  upon  the  general  iflue,  becaufe 
^  '^'  this  is  to  claim  property  in  the  foil  ;  but  where  the  defendant,  or 

he  under  whom  he  claims,  claim  only  a  particular  benefit,  as  com- 
mon, or  eafement,  as  a  way,  and  not  the  property  in  the  foil ;  he 
ought  to  plead  it  fpecially,  and  cannot  give  it  in  evidence  upon  the 
general  iffue  pleaded. 


What  proof 
the  condemna- 
tion of  a  fhip 
is  requifite. 


IT  was  ruled  by  Holt  chief  juftice,  May  31.  Pafch.  10  JVill.  3. 
at  Guildhall,  that  in  an  adion  upon  a  policy  of  afiurance  of  a 
fliip,  if  the  plaintiff^'s  witnefs  fwears,  that  the  fliip  was  condemned 
by  procefs  of  law,  it  is  good  evidence  to  prove  it;  but  if  the  defen- 
dant had  offered  that  matter  in  evidence  by  his  witnelfes,  it  would 
not  have  been  fufficient  without  producing  the  fentence  of  con- 
demnation. 


Pitman  ve?'f.  Maddox. 
T  N  ifideiitatm  ajfutnpfit  upon  a  taylor's  bill,   upon  non  ajfumpjit 


s  C.  Salk. 

6go. 

Shop  book.  .u       !•  I  J--  '       i  M--    ij- 

AVh^'X.^  1  pleaded,  and  trial  before  Holt  chief  juftice,  at  the  fittings  for 
vi\iexia\\ow&  Middlefex,  i^Feb.  11  Will.  3.  the  plaintiff  produced  in  evidence 
good  evidence  his  ftiop-book  written  by  one  of  his  fervants,  who  was  dead.  And 
oVde°iive^ry°of  "P°"  P'''^^^  ^^  ^^^  '^^^^^  °^'  ^^^  fervant,  and  that  he  ufed  to  make 

the  goods. 


fuch 


iifon  evidence  in  trials  at  niii  priub.        'J2)?x 

fuch  entries  of  debts,  ^c.  It  was  allowed  by  Holt  chief  juflice 
to  he  goil  evidence,  without  proof  of  the  delivery  of  the  goods, 
^c^  And  he  faid,  this  was  as  good  proof,  as  the  proof  of  a  wit- 
nefs's  hand  (who  wis  dead)  fubfcribed  to  a  bond,  ^c.  And  (by 
him)  notwithftanding  the  fliatute  of  7  y^f.  \,  cap.  12.  fays,  that  a 
fhop-book  fliall  not  be  evidence  after  the  year,  yet  he  did  not  hold 
fuch  book,  to  be  good  evidence  within  the  year  alone. 


I 


Lake  verf.  Billers  &  aF. 

N  trefpafs  brought  againft  the  fheriff  for  goods  taken,  upon  not  jn  trefpafj 
guilty  pleaded,  he  gave  in  evidence,  that  he  levied  them  in  exe-  againit  tt;e 
cution  by  virtue  of  a  fieri  facias.     The  plaintiff  made  title  to  the  J^^^f  ^^^^ '»- 

11  •  ''.•^  ,  r  11  JLIMI/-/-1       K'lg  gOOOa   OS 

goods   by  a  prior  execution,    but  fraudulent,    and   by  bill  of  fale  an  execution, 
made  of  them  to  him  by  the  officer,  'ciz.  the  (heriff  predeceflbr  to  hemuitgive 
the  defendant.     And   upon  this  trial  before  Holt   chief  juftice  at  JVxecu^oT 
Hertford,  lent  afTifes  1698.   11  Will.  3.  it  was  ruled  by  him,  after  i  Saik.  1C9. 
argument  of  the  counfel  of  both  fides,  that  the  defendant,  though  ^^^ '  ^^^'• 
fheriff,  ought  to  give  in  evidence  a  copy  of  the  judgment.     But  it  3  Lgv^^o. 
would  have  been  otherwifc,  if  the  trefpafs  had  been  brought  by  the 
perfon  againft  whom  the  fieri  facias  iilued. 


I 


N  debt   upon  bond  brought  by  f.  S.  flieriff  of  the  county  of,  one  privately 
&c.     The  defendant  pleaded,   that  the  faid  bond  was  acknow-  imruilcd  by 
ledged  by  J.  N.  to  the  plaintiff  for  the  office  of  underffieriff,  and  Jifft^J'^^J'f" 
that  he  was  furety  in  the  faid  bond ;  and  then  he  pleaded  the  fta-  derfheriff 
tute  of  5  G?  6  Ediv.  6.  cap.  16.  againft   buying  and   felling  offices,  touching  a 
&c.     And  upon  the  trial  yl.  was  produced  as  a  witnefs,  to  give  an  foTthfoffice 
account,    upon   what  occafion   this  bond  was  acknowledged,  (sc.  of  ur.da(b.e- 
And  Holt  chief  juftice,    before  whom   the  caufe  was   tried  _/l///^/{,.  "fftefuicdas 
5  //''///.  &  Mar,  at  the  fittings  for  MidJlefex,  refufed  to  admit  A.  to  ^  *"" '' 
be  a  witnefs,  becaufe  it  appeared,  that  he  was  privately  intrufted  by  x 
both  parties,  to  make  the  bargain,  and  to  keep  it  fecrct.     And  (by 
him)  a  truftee  ffiall  not  be  a  witnefs,  in  order  to  betray  the  truft. 


IN  indebitatus  ofjiimpfit  upon  an  iifimid compiita[fet,  and  non  af- 
fuiiipft  pleaded,  it  appeared  upon  the  evidence  at  the  trial  at  le7it 
affifcs  :\i  Ea/l  Grinjlead  in  St/^ex,  1699.  ^'  ^^^'^^-  3-  ^^^^^  ^'^^  ^^^^^ 
for  which  the  account  was  made,  was  in  right  of -<^.  to  whom  the 
plaintiff"  was  executor.  And  Holt  chief  juftice  feemed  to  be  of  opi- 
nion, that  it  was  againft  the  plaintiff";  but  ordered  that  it  (liould 
be  faved  as  a  point  for  his  opinion,  and  that  in  the  mean  time  the 
plaintiff  fliould  have  a  verdid  fubjed  to  his  opinion. 

9  A  Goring 
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Goring  verf.  Evelln. 

Anfwertoln-  IT  was  ruled  hy  Holt  chief  juftice  at  Lent  affifes  zt  Eajl  Grif!- 

^"Scer"  ■■  •^'^^^^  ^^  ^^^^^'  3*  ^^99-  ^^^^  ^f  ^"  anfwer  to   interrogatories  in 

murt  be  pro-  Chancery  be  given  in  evidence  at  a  trial,  they  ought  to  be  proved  by 

ved  by  tiie  the  examiner  himfelf,  to  have  been  taken  the  fame  day  that  is  men- 

wi^L  tioned  upon  them. 

Sir  John  Bridgman  verf.  Jennings. 

€!d  furvey  of  f  T  v/as  ruled  by  Holt  chief  juftice  at  Summer  afiifes  at  Wur'wick 
two  manors  \  1699.  that  if  ^.  be  feifed  of  the  manors  of  B.  and  C.  and 
in  eviaence.*  during  his  fcifin  of  both,  he  caufes  a  furvey  to  be  taken  of  the 
manor  of  B.  and  afterwards  the  manor  of  B.  is  conveyed  to  £. 
and  after  a  long  time  there  are  difputes  between  tlie  lords  of  the 
manors  of  B.  and  C.  about  their  boundaries ;  this  old  furvey  may 
be  given  in  evidence.  And  fo  it  was  done  in  this  cafe.  Contra  if 
the  two  manors  had  not  been  in  the  hands  of  the  fame  perfon  at 
the  time  of  the  furvey  taken. 


Wood  vcrf.  Drury. 

TwowUnefles  A  T  Slimmer  affifes  at  Warwick  1699,  a  deed  was  produced, 
to  a  deed,  one  f^  to  which  there  wcrc  two  witnefles,  one  of  whom  was  blind. 
whoMnfee  It  was  ruled  by  Holt  chief  juftice,  that  fuch  deed  might  be  proved 
may  prove  the  by  the  Other  witncfs,  and  read;  or  might  be  proved  without 
deed  proving  p^ovinff  that  this  blind  witnefs  is  dead,  or  without  having  him  at 

alio  the  hand  ',  9  ,  .  ii-ii  aj/--  j-t- 

of  the  blind  the  trialj  proving  only  his  hand.  And  lo  it  was  done  m  this 
man.  cafe. 

Sherwood  ''cerf.   Adderley. 

Debt  againfl 

the  heir.  T~^EBT  agaiuft  the  heir  upon  the  bond  of  the  anceftor,  ^c. 
Runs  per  dif-  {|_^  Riens  per  difcait  was  pleaded.  The  heir  gave  in  evidence 
t^ve  evidence  ^^  extent  againft  him  upon  a  debt  owing  by  his  flither  upon  bond 
of  an  extent  to  the  King.  And  it  was  ruled  by  i7o// chief  juftice,  that  a  copy 
thVKin"'^ '°  of  the  bond  fworn,  or  the  bond  itfelf  ought  to  be  given  in  evi- 
copyoft'he  dence,  the  fuit  being  by  a  creditor,  otherwife  the  extent  fhould 
bond  or  the  ^iot  be  allowed.  And  for  want  of  this  i7o//  difallowed  fuch  ex- 
ouohc'tobe  tent.  Summer  affifes  1699.  at  Darby.  And  next  morning  in 
proved.         another  trial  between  Home  and  the  faid  deiendant  Adderley  the 

bond 


/ 
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bond  acknowledged  by  his  anceftor  to  the  King  was  produced  ia 
evidence,  the  iflbe  being  the  fame  as  in  the  other  aftion. 

Smith  vcrf,  Veale. 

AT  Lent  aflifes  at  Thetford  iz  Will.  3.  1699.  Holt  chief  juflice  Depofitiors 
refufed  to  admit  depofitions  in  Chancery  to  be  given  in  evi- ^'■'^8°°'}evi- 
dence,  after  the  bill  was  difmiffed.     But  it  was  referved  as  a  point  the  bill  in 
for  his  further  confideration.     And  after  confideration,  and  con- chancery  be 
ference  had  with  the  pradifers  in  Chancery,  he  gave  his  opinion,  °'*^''^'^'*- 
that   notvvithftanding   fuch  difmilfion  of  the  bill,   the  depofitions 
were  good  evidence.     And  fo  he  ruled  it  afterwards  at  Guildhall 
the  fittings  after  Hilary  term,   i  Annae. 

IN  cafe  upon  a  fpecial  promife,  to  deliver  good  merchandifible  Cafe  on  pro 
wheat,   upon   non  cjjumpfit  pleaded,    at   the  trial,    l.etit  aflifes  ""^^^j'^^^IJ^'^'^ 
12  Will.  3.  at  Bedford  before  Holt  chief  juftice,  the  plaintiff's  wit- delivery  of 
nefs  fwore,  that  it  was  agreed,  that  he  fhould  deliver  good  fecond  good  fecond 
fort  of  wheat.     And  Holt  held  this  a  variance,   and  the  plaintiff  [°"^^."|J"^'_ 

was   nonfuit.  tiff  nonfuit. 


TH  E  difpute  was  between  the  lord  of  the  manor  and  the  de-  Between  lord 
vifee  of  a  copyhold  of  the  fame  manor.     And  it  was  ruled  ^"^^  "l^Jj^ 
hy  Holt  chief  juftice  Zi-w^   afTifes    1693  at  Cambridge,  that  the  re- recital' of  the 
cital  of  the  will  in  the  copy  of  the  admittance  was  good  evidence  *"'." '"  '•'^  ^'^• 
of  the  devife  againft  the  lord  or  any  other  Granger.     But  if  the  go"j"y^enjg^ 
fuit  had  been  between  the  heir  of  the  copyholder  and  the  devifee,  .vZ/Vtr between 
the  will  itfelf  ought  to  have  been  produced.     2.  He  ruled,  that  the  ^^^  X"]^'^  ' 
foul  draught  of  the  fteward  of  the  manor  of  the  admittance  was  poui  draught 
good  evidence.     Ex  relatione  m'ri  Place,  of"  the  fteward 

evidence  of 
adniitcance. 

Hampton  verf.   Lammas. 

JUftices  of  peace  make  a  warrant  to  levy  a   poor's  rate  upon  Poor  rate  le- 
J.  S.  which  was  direded  to  the  conftables  of  the  parifh  of  A.  ^^^^J  ^>:  ?J^^^- 
y.  S.  had   land  in  A.  upon  which   he  had  no  chattels ;    but  his  of  peace"  ' 
houfe   ftood  in  the  adjoining  parifh  of  B.  in  the  fame  county,  in  where  good. 
which   7.  S.  had  goods.     The  conftables  of  A.  levied  thcfe  goods 
by  virtue  of  the  faid  warrant.     And  Holt  chief  juftice  ruled  upon 
evidence  at  the  trial  at  Hertford  Summer  afTifes    1698,    that   the 
goods  were  well  levied.     Ex  relatione. 

verf. 
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verf.  Norman  et  al. 

Conftablemay  T 'j'  ^^^^  ruled  by  HoU  chief  juHicc  at  JVeJimin/ler  14  Feb.  1698, 
raiitoutorhis  1  that  a  conftable  may  execute  the  warrant  of  a  juftice  of  peace, 
liberty.  &c.  out  of  his  liberty,    but  he  is  not  compellable  to  execute  it 

there. 

Rex  verf.  Woodward. 

Sheriff  under  T  p  jj^g  fherlfF  upon  an  extent  for  the  King  againft  A.  feifes  the 
!^!7e'ifes T's  1  goods  of  B.  B.  Cannot  have  trover  againfl:  the  fheriff,  becaufe 
goods,  trover  by  the  feifure  the  property  verted  in  the  King.  Ruled  by  Holt 
hes  not.         chief  juflice  at  the  Summer  affifes  at  Warwick  1699,   1 1  Will.  3. 

Rawlins  ve?'f.  Turner. 

"^  f°for''ch?el  T  ^  "^^^  ^"'^'^  ^y  ^°^^  ^'^^^^  juftice  at  Lejif  affifes  at  Kingflon 
years  niuft  be-  1  1 699,  that  fuch  Icafc  for  three  years  of  land,  as  will  be  good 
gin  from  the  without  deed  within  the  29  Car.  2.  cap.  3.  muft  be  for  three 
time  of  t  e     yg^j-s  to  be  computed  from  the  time  of  the  agreement :  and  not 

agreement,        -^        ,  ^  ,  ^  ^  r 

and  not  after,  for  three  years  to  be  computed  from  any  day  after. 

Rex  verf.   Woodward. 


Traverfe  of       AN  extent   In   aid  found  Andrews   debtor  to  the  King,    and 

on^ellenTin^'  -^    ^Ihomas   Woodward   debtor    to   Andrews;    upon   which   the 

aid,  verdia     goods  of   Thonws  Wood%vard   were   feifed    in   the    hands  of   '^john 

part  for  the    Wood%vard ;    'J ohu  Woodward  came  in,   and  traverfed  the  inquifi- 

for  d'cfe"ndrnt^  tion,  that  they  were  not  the  goods  of  'Thnmas  Woodward^  but  of 

defendant  mull  himfelf ;  and  the  verdidt  was  for  part  for  the  King,  and  for  part  for 

pay  the  fees  m  ^^^  defendant.     And  the  queftion  was,  who  fhould  pay  the  fees  in 

court,  Qfc  becaufe  the  defendant  is  adlor,  for  if  it  were  found  for 

the  King,    no  judgment  fhould   be  given  ;    but  if,    ^c.    for   the 

defendant,  an  amovcas  mamis  muft  be  awarded.     And  it  was  ruled 

by  Holt  chief  juftice  at  Warwick  Summer  affifes  1699,    that  the 

defendant  ought  to  pay  the  fees. 


Rex 
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Rex  verf.  Goate. 

IN  an  indiflment  for  forgery  at  common  law,  though  It  Is  not  Indiament 
fliewn,    that  the  party  was  preiudiced,    yet   the   indidlment   is  f^of 'o''ge''y  at 

,  '  .  ^     rl-  r   I-  '  I        r  r  ■  r^-i  r        common  law, 

good.     Contra   in  an   aaion  oi  jorger   dcs  jaux  Jaits.     Therefore  and  aaion  of 
where  the  indiiftment  was  for  forgery  of  a  furrender  of  the  lands /"'■^f '/"/"«''* 
of  T.  S.  and  it  was  not  fhewn  in  the  indidment,  that  J.  S.  had  J?|g';J^^'j' 
any  lands ;  yet  Holt  chief  juftice  at  Bury  Summer  aflifes  12  Will.  3. 
upon  motion   in  arreft  of  judgment  held  it  good ;    and  judgment 
was  given  againfl:  the  defendant,  being  an  attorney,  that  he  fhould 
ftand  in  the  pillory.     Anotlier  exception  was,  that  the  indidment 
was,    quod  falfo  cmtrafecit  falfum  fcriptum,    which  is  repugnant ; 
yet  held  good. 

JT   was    ruled   by  Holt  chief  juftice  at  Dorchefler  Lent  aflifes  J  pofTeffed 
10  H^ill.  3.  that  if  y/.  poflefled  of  a  term  for  a  hundred  years,  of  a  term  of 
grants  the  land,  habendum  for  forty  years,  to  begin  after  his  death ;  grants^for  40 
it  is  a  good  new  leafe  :    and  a  man  poffclTed  of  a  term  for  twenty  years,  to  begin 
years  may  grant  the  lands  for  nineteen  years,  to  commence  after  his  ^'j'^^^^'**' 
death  ;  and  it  will  be  good  for  fo  many  of  the  twenty  years,  as  fluU      " 
be  unexpired  at  the  time  of  his  death. 


Rex  verf.  Webb. 

IT  was  ruled  by  Holt  chief  juftice  at  the  fittings  at  JVeJlmui/lcr,  ^^  nufance 
Hill.  9  W.  3.  B.  R.  in  an  indiftment  for  a  nufance,  that  the  to  build  a 
building  of  a  houfe  in  a  larger  manner  than  it  was  before,  whereby  h°ufe  larger 
the  ftreet  became  darker,  is  not  any  publick  nufance  by  reafon  of  before, 
the  doi-kenlng. 

Waterman  veff.  Soper. 

T  was  ruled  by  Holt  chief  juftice  at  Lent  afTifes  at  IFincheflcr,  inwhatcufe 
upon  a  trial  ixniji  prim  1697-8.      i.  That  if//,  plants  a  tree  ^- ^^nd /^.  arc 
upon  the  extremeft  limits  of  his  land,  and  the  tree  growing  ex- "JJ^|^'p^"pf  ^ 
tends  its  root  into  the  land  of  B.  next  adjoining,  A.  and  B.  are  nee,  and 
tenants  in  common  of  this  tree.     But  if  all  the  root  grows  into  the  where  not. 
land  of  A.  though  the  boughs  ovcrfhadow  the  land  of  B.  yet  the 
branches  follow  the  root,  and  the  property  of  the  whole  is  in  A.  ^ndwhatrc- 
2.  Two  tenants  in  common   of  a  tree,    and  one  cuts  the  whole  n^e^y  o"^ hi; 
tree ;  though  the  other  cannot  have  an  adion  for  the  tree,  yet  lie  ^^^"^  ^^^^ 

9  B  may  cuts  i:. 
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The  owner  of 
tfie  land  fliall 


may  have  an  adion  for  the  fpecial  damage  by  this  cutting ;  as 
where  one  tenant  in  common  deftroys  the  whole  flight  of 
pigeons. 

Spark  ve7'f.  Spicer. 


have  the  gib-  ,V4ICH.  10  IFilI.  3,  per  Holt  chief  juftice.  If  a  man  be  hung 
bet. (5V.  of  lyi  in  chains  upon  my  land;  after  the  body  is  confumed,  I  fhall 
th«e.""^       have  the  gibbet  and  chain.     Said  upon  a  motion  for  a  new  trial. 

Property  of  A  Bank-bill  was  payable  to  A.  or  bearer,  A.  gave  it  to  B.  B. 
a  bill  loft,  £\  loft  it,  C.  found  it,  and  afligned  it  over  to  D.  for  valuable 
^n"""nedX'r  confideration,  D.  went  to  the  bank  and  got  a  new  bill  in  his  own 
valuable  con-  name,  A.  brought  trover  againft  D.  for  the  former  bill.  And 
fideration,       ruled  by  Holt  chief  juftice  at  Gi-cildhall  1698,  that  an  adion  did  not 

lie  ae;ainft  D.  becaufe  he  had  it  for  valuable  confideration.     Ex  re- 

latione  m'ri  Daly. 


how. 


Trover  lies  T  T  was  rulcd  at  a  trial  at  ?iifi  prim  by  Holt  chief  juftice,  Pafch. 
againft  an  at-  J^  6  ^/^///,  ^  M^j-.  that  where  A.  purchafed  the  intereft  of  a  leafe 
dTta^^s  Tdeed  for  years,  and  the  writings  were  left  in  the  hands  of  B.  an  attor- 


for  his  fees,  ney,  to  draw  an  aftignment  of  it ;  B.  drew  it,  and  it  was  fealed, 
but  B.  refufed  to  deliver  it,  until  A.  paid  for  it;  upon  which  A. 
brought  trover  againft  B.  for  the  deed :  that  the  adion  well  lay  ; 
becaufe  B.  might  have  an  adion  for  what  he  deferved,  but  he  can- 
not detain  for  it.     Ex  relatione  m'ri  Place. 


Frith  verf.  Torin. 


Apprentice-     T  T  was  rulcd  by  Holt  chief  juftice  at  Summer  aflifes  at  Rygafe 

ftiip  ferved 
beyond  fea. 


jliip  ferved      |    jq  ;^y//_  ^^  ^Y\2X  the  fervice  of  an  apprenticeftiip  feven  years  be- 
excufes  fr"m   yond  the  fea,  though  the  defendant  was  not  bound,  excufes  from 
5  Eliz.  though  the  5  Eliz.  Cap.  4. 
defendant  not 
bound. 


Jones  verf.  Hart. 

S.  C.  Salk.  T  T  was  ruled  by  Holt  chief  juftice  at  Guildhall,  Mich.  10  Will.  3. 
Trover  a-  •*  ^^'^^  ^^  ■^'  ^cing  a  pawn-brokcr  imploys  B.  his  fervant  in  the 
gainiUpavvn  way  of  his  trade,  and  B.  upon  a  pawn  of  goods  lends  money  to  C. 
broker  though  Q  tenders  the  money  to  B.  at  the  day,  and  demands  the  goods,  B. 
and  fenTer"^   f^iys,  that  the  goods  are  fold ;  trover  will  lie  for  C.  againft  A, 

was  to  his  ^  IF 

fervant. 
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IF  a  fliip  be  bound  for  the  Eafl  Lidies,  and  from  thence  to  return  Touching  ma 

to  England,  and  the  rtiip  unlades  at  a  port  in  the  Eaft  Indies^  where  flfi^^-J 

and  takes  freight  to  return  to  England,  and  in  her  return  (he  is  taken  by 

taken   by  enemies ;    the  mariners  ihall  have  their  wages  for  the  """■ 

voyage  to  the  Eajl  Indies,  and  for  half  the  time  that  they  ftayed 
there  to  unlade,  and  no  more.  Ruled  by  Holt  chief  juflice,  'June  4, 
1700.  at  Guildhall  at  nifi  prius. 


ene- 


T 


H  E  fervants  of  a  carman  run  over  a  boy  in  the  ftreets,  and  ^  niafter  cir- 

,    ,  •  i_  ]•  J  /-!•  1  1      man  rsanfwer- 

maimed  him,    by  negligence;   and  an   action  was  brought  j^ie  for  his  fer- 
a<yainfl:  the  mafter,   and  the  plaintiff  recovered.     The  fervants  of  vams  negii- 
ji.  with  his  cart  run  againft  the  cart  of  B.  in  which  there  was  a  ^'^'^'  *"^  ^\ 
pipe  of  wine,  'uiz.  fack,  and  overturned  it,  whereby  the  fack  was  by. 
fpoiled,  and  run  into  the  ftreet ;  and  an  adion  was  brought  againft 
the  mafter,  and  held  good  by  Holt  chief  juftice  2it  Guildhall.     Ex 
relatione  iriri  Place. 

Wright  verf.  Wilfon. 

A  has  a  chamber  adjoining  to  the  chamber  of  B.  and  has  a  door  What  (liail  ar 
-^»  that  opens  into  it,  by  which  there  is  a  paffage  to  go  out ;  l^'pJonmen" 
and  A.  has  another  door,  which  C.  ftops,  fo  that  A.  cannot  go  out 
by  that.  This  is  no  imprifonment  of  A.  by  C.  becaufe  A.  may 
go  out  by  the  door  in  the  chamber  of  B.  though  he  be  a  trefpaffer 
by  doing  it.  But  A.  may  have  a  fpecial  aftion  upon  his  cafe 
againft  C.  Ruled  by  Holt  chief  juftice  in  evidence  at  a  trial  at  the 
Summer  aflifes  at  Lincoln  1699,  ^^  ^"  adion  of  falfe  imprifonment. 
And  the  plaintiff  was  nonfuit. 

Glenham  verf.  Hanbj. 

A  demifed  ground  to  B.  which  was  pafture,  except  the  trees ;  T-Mfe  ot 
^ '    B.  put  in   his  cattle  to  feed,   which   barked  the  trees ;    A.  ^^"""theTree. 
cannot  have  trefpafs  againft  B.    Ruled  by  Holt  chief  juftice  upon  trefpafs  lies 
a  point  made  and  referred  to  him  at  the  aflifcs  at  Bury  in  Lr;// "ofi?'''"'^ '«'• 
12  Will.  3.  upon  hearing  of  council  fcveral  times,  though  at  iirft  Jc  blrking^' 
he  was  bf  a  contrary  opinion.  the  trees. 


Mafte 


rs 
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Mafters  vsrf.  Butcher. 

Theremuftbe  'T— ^ H E  officcr  cannot  juftify  the  imprifonment  of  a  man  for 
ranrtojufHfy  X  nonpayment  of  taxes  under  the  general  printed  warrant, 
the  officer's  which  the  collcdlors  have,  figned  by  two  juftices  of  peace.  But 
imprifomng^  they  ought  to  have  a  fpecial  warrant.  Ruled  upon  evidence  at  a 
payment  of  trial  in  falfe  imprifonment  by  Holt  chief  juftice  at  Norwich  Summer 
taxes.  affifes,    12  Will.  3. 

Hatcher  verf.   Fineaux. 

E^iflment.  JJ7IHia)n  Dcrme  poflefTed  of  a  term  for  a  thoufand  years  afligned 
mTtatioH°    '  *^  ^o  Ralph  Philpot  for  a  collateral  fecurity  againfl:  a  bond  in 

where  it  is  no  which  Philpot  was  bound  jointly  with  Deme  for  the  debt  of  Dejine 
''*'■•  in   1655.     Philpot  died  leaving  R.  Philpot   his  foh  his  executor. 

IVilliam  Define  died  leaving  Kathcrine  Denne  his  wife  his  execu- 
trix, and  Katharine  Denne  his  daughter  his  heir.  In  1674  R.  Phil- 
pot executor  of  Ralph  Philpot,  and  Katharine  Denne  the  executrix 
of  William  Denne,  and  Katharine  Denne  the  heirefs  of  William 
Denne,  affigned  this  term  of  a  thouland  years  to  ''John  Harrifon, 
with  condition  that  upon  payment  of  200/.  the  confideration  of 
the  faid  affignnient,  by  Katherine  Denne  the  executrix,  &c.  Katha- 
rine Denne  received  the  profits  till  1691,  and  flie  paid  the  intereil:  to 
the  fame  time.  And  per  Holt  chief  juftice  it  was  ruled  at  Maid/ion^ 
Lent  affifes  13  Will.  3.  in  an  ejectment  brought  by  the  executor 
of  Harrifon,  i.  That  he  was  not  barred  by  the  ftatiite  of  limita- 
tions, becaufe  the  ftatute  did  not  prejudice  at  the  time  of  the  affign- 
mentj  there  being  but  nineteen  years  elapfed  ;  and  then  the  joining 
of  him  in  the  affignment,  who  had  the  title  to  take  advantage  of 
the  ftatute,  gives  a  new  title.  2.  Per  Holt  chief  juftice,  if  a  man 
makes  a  mortgage  for  collateral  fecurity,  although  the  mortgagee  is 
not  in  poftcflion  for  twenty  years  and  more ;  yet  if  the  intereft  be 
paid  upon  the  bond  according  to  the  agreement  of  tlie  parties,  it 
fliall  not  be  bari-ed  by  the  ftatute  of  limitations. 


In  what  cafe   T  T  was  held  per  curiam,  Mich.  8  Will.  3.  B.  R.  that  if  a  term 

term'for"years  ^   ^'^^  yf^TZ  of  lands  be  dcvifed  to  executors  in  truft  for  payment 

are  both  loft,    of  debts,  if  all  the  executors  renounce,  &c.  and  will  not  convey 

over  to  others,  to  the  end  that  they  may  execute  the  truft  j  that 

the   truft  -and  term  for  years   are   both    loft.     Ex  relatione  m'ri 

Shelley-,  2 

StockejlJ 
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Stocker  verf.  Berny. 

JF  H.  has  poffefTion  of  land  for  twenty  years  uninterrupted,  and  Pofl«ffion  for 
then  B.   gains   pofleffion,    upon   which   H.  brings  ejedtment;  -^i^k/Zd*? 
though  H.  is  plaintiff,  yet  his  pofTeflion  for  twenty  years  will  be  fcent  at  law 
a  good  title  for  him,  as  well  as  if  H.  had  been  then  in  pofTeffion  ;  which  tolls 
becaufe  pofTeffion  for  twenty  years  now  by  virtue  of  the  flatute  '  **"'^y' 
21  'Jac.  I.  cap.  16.  is  like  a  defcent  at  common  law,  which  tolls 
the  entry.     Ruled  by  Holt  chief  juflicc,  Summer  afHzes  at  Lincohi, 
1 1  Will.  3.  1699.  and  at  Aylejbury. 

Sparling  executor  Sparling  verf.  Smith. 

IN afftimpjif,  upon  noti  ajfumpjit  infra  fex  annos  pleaded,  the  evi-  Non ajfumpfit 
dence  was,  that  after   the  fix  years  the  defendant  afTumed  xq  infra  jex  an. 
pay,    if  the  plaintiff  would  come  to  account.     And  it  was  ruled  "o 'payTf 
by  Holt  chief  juftice  at  Hertford,    Lent  affifes    1701.    March  25.  plaimiiF would 
that  this  did  not  revive  the  promife,  becaufe  it  was  not  an  adual  "^^Vwrn  not 

promife.  take  it  out  of 

the  llatute. 

Kirney  verf.  Smith  &  al'. 

IT  was  ruled  by  Holt  chief  juflice,   at  Lent  affifes   ^t  Thetford,  Afhipcar- 
16  Mar.  12  Will.  3,  upon  evidence  at  a  trial  at  7iifi  prius,  that  ^^j^hinlhe 
a  fliip  carpenter  is  within  the  flatutcs  of  bankrupts.     But  a  cafe  iiatutes  of 
was  made  of  it  for  his  farther  confideration.     2.  A.  becomes  bank-  bankrupts, 
rupt,  and  then  fells  goods  to  B.  B.  fells  them  to  C.  which  is  a  Property  is  in 
converfion ;  then  a  commifTion  of  bankrupt  is  fued,  and  an  affign-  ^^^  ^'tJf"aa 
ment  made  by  the  commilTioners  to  E.  who  brings  trover  againflC  ofbank- 
Per  Holt,  the  adion  well  lies ;  but  that  point  was  alfo  referved  for  ruptcy. 
his  confideration.     3.  If  the  petition  to  the  lord  chancellor  men- 
tioned in  the  declaration  recites,  that  the  bankrupt  was  indebted  in  Petition  need 
coo/,  and  the  petition  produced   at  the  trial  recites,  that  he  was"°'^^P'°' 

•5        ,        ,    .  f^,  K         .  ...  _,,  .     duced. 

indebted  m  150/.  yet  that  is  no  material  variance.     4.  There  ^^  Sedauau? 
no  need  to  produce  at  the  trial  the  petition  made  to  the  lord  chan- 
cellor, becaufe  it  may  have  been  by  parol,  though  the  pradlice  hath 
been  otherwife. 


C  Mead 
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Mead  verf.  Death,  and  Pollard. 

Where  vide-  A  N  order  was  made  at  the  quarter-feffions  by  the  juftlccs  of 
titatui  aj-  £\  peace,  that  a  poor  man  fliould  be  removed  from  the  parifli 
{of£.''''''  of  0/^wz  Bdchamp  to  the  parifli  of  Walter  Belchamp,  and  that 
Walter  Belchaiiip  lliould  pay  to  Otton  Belchamp  61.  cofts.  The 
6/.  were  paid  accordingly.  And  afterwards  the  order  was  quaflied 
i?i  B.  R.  being  removed  thither  by  certiorari.  Upon  which  the 
churchwardens  of  Walter  Belchamp,  who  had  paid  the  6  /.  brought 
ifidebitatus  ajfutnpfit  againfl  the  defendants,  who  had  received  it. 
And  it  being  tried  before  Tracy  baron  of  the  Exchequer,  Lef7t  affifes 
1700.  Mar.  28.  at  Cljehnsford,  he  held  that  ijzdebitatus  ajfumpfit 
would  not  lie.  And  he  compared  it  to  the  cafe,  where  money 
is  paid  upon  a  judgment,  and  afterwards  the  judgment  is  reverfed 
for  error,  indebitatus  ajj'umpfit  will  not  lie  for  the  money.  And  the 
plaintiff  was  nonfuit.  But  note  alfo,  that  the  6  /.  were  paid  by 
the  churchwardens  and  overfeers  of  the  poor,  and  this  adion  was 
brought  by  the  churchwardens  alone. 

Sir  Richard  Newdigate  ve?-f.  Davy. 

Indehitatiis af-  OIR  RtcJoard  Newdigafc  had  a  donative,  which  he  gave  to  Davy; 
fumffii  iiesfor  ^  .j,^^  afterwards  he  removed  Davy,   and  put  in   '/.  S.     Davy 
in  purfuance    cited  Sir  Richard  Newdigate  \n  the  time  o(  James  II.  before  the 
of  a  void  au-   high  commiffioners,  and  there  Sir  Richard  Newdigate  had  fentence 
thority.         againfl  him,  to  reftore  Davy,  and  to  pay  him  all  the  arrears  that 
he  had  received.     Sir  Richard  Newdigate  paid  it  accordingly.     And 
after  the  revolution  Sir  Richard  Newdigate  brought  indebitatus  aj- 
fiwjpfit  againfl  Davy  for  this  money,  as  received  to  his   ufe.     And 
it  being  tried  at  nifi  prius  in  Middlefex,    before  Treby  chief  juflice 
of  the  Common  Pleas,    he  held,    that  the  adion    well    lay ;    for 
when  money   is  paid  in  purfuance  of  a  void  authority,  &c.  inde- 
bitatus ajfumpfit  lies  for  it.     4  or  5  Will.  &  Mar.     Ex  relatione 
m'ri  Place. 

Mendez  vei'f.  Carreroon. 

Cafe  upon  a    ¥  N  Cafe  upon  a  bill  of  exchange,  upon  the  evidence  at  the  trial 

Sn°l  "       '    ^^^^""^  ^°^^  chief  juftice  at  Guildhall  Nov.  23.  Mich.  12  Will.  3. 

the  cafe  was  thus.     A.  drew  a  bill  of  exchange  upon  B.  payable 

to  C.  at  Paris ;  B.  accepted  the  bill,  C.  indorfed  it,  payable  to  D. 

D.  to  E.  E.  to  F.  F.  to  G.  G.  demanded  the  bill  to  be  paid  by  B. 

and 
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and  upon  non-payment  G.  protcfted  it  within  the  time,  ^c.  and 
then  G.  brought  an  adion  again  ft  D.  and  it  was  well  brought,  and 
he  recovered.  Afterwards  D.  brought  an  adion  againft  B.  and 
though  D.  produced  the  bill  and  the  proteft,  yet  becaufe  he  could 
not  produce  a  receipt  for  the  money  paid  by  him  to  G.  upon  the 
proteft,  as  the  cuftom  is  among  merchants,  as  feveral  merchants 
upon  their  oaths  affirmed,  he  was  nonfuit.  But  Holt  feemcd  to  be 
of  opinion,  that  if  he  had  proved  payment  by  him  to  G.  it  had  been 
well  enough. 


THE  cuftom  of  merchants  is,  that  if  B.  upon  whom  a  bill  of  bjh  cannot  be 
exchange  is  drawn,  abfconds  before  the  day  of  payment,  the  protefted  be- 
man  to  whom  it  is  payable  may  proteft  it,  to  have  better  fecurity  |°|*  'a\i^e 
for  the  payment,  and  to  give  notice  to  the  drawer  of  the  abfcond- 
ing  of  B.  and  after  time  of  payment  is  incurred,  then  it  ought  to 
be  protefted  for  non-payment  the  fame  day  of  payment  or  after  it. 
But  no  proteft  for  non-payment  can  be  before  the  day  that  it  is 
payable.     Proved  by  merchants  at  Guildhall,  Trin.  6  Will.  &  Mar. 
before  Trei)y  chief  juftice.     And  the  plaintiff  was  nonfuit,  becaufe 
he  had  declared  upon  a  cuftom,  to  proteft  for  non-payment  before 
the  day  of  payment.     Ex  reLitione  m'ri  Place. 

Taflell  and  Lee  vcrf.  Lewis. 

IN  cafe  of  foreign  bills  of  exchange  the  cuftom  is,  that  three  days  j-^^^  cuftom 
are  allowed  for  payment  of  them  ;  and  if  they  are  not  paid  upon  of  merchants 
the  laft  of  the  fuid  days,  the  party  ought  immediately  to  proteft  ^iiis'o^f'ex^" 
the  bill,  and  return   it,    and  by    this  means   the   drawer  will  be  change, 
charged :    but  if  he  does  not  proteft  it  the  laft  of  the  three  days, 
which  are  called  the  days  of  grace;  there,  although  he  upon  whom 
the  bill  is  drawn  fails,  the   drawer  will   not   be  chargeable;  for  it 
ftiall  be  reckoned  his  folly,  that  he  did   not  proteft,  ^c.     But  if 
it  happens,  that  the  laft  day  of  the  faid  three  days  is  a  Sunday  or 
great  holiday,  as  Cbrijlvias  day,  &c.  upon  which   no  money  ufed 
to  be  paid,  there  the  party  ought  to  demand  the  money  upon  the 
fccond  day  j  and  if  it   is  not  paid,  he  ought  to  proteft   the  bill  the 
faid  fecond  day ;    otherwife  it   will   be  at  his  own   peril,    for  the 
drawer  will  not  be  chargeable.     Merchants  in  evidence  at  a  trial  at 
Guildhall,  Trifi.  7  /////.   3.  before  Holi  chief  juftice,    fwore    the 
cuftom   of  merchants  to  be  fuch,   which  was   approved  by  Hdt 
chief  juftice.     2.  There  is  no  cuftom  for  the  proteft  of  inland  bills  inland  bills, 
of  exchangje,  nor  any  certain   time  afiigned  by  the  cuftom  for  the 
payment  of  them ;    therefore  the  money  ought  to  be   demanded 
in  reafonable  time,  after  it  is  payable ;  and  then  if  it  is  not  paid 

the 
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the  drawer  will  be  charged.  See  the  ftatute  9  Will.  3.  cap.  17. 
indorfeeac-  3.  If  the  indorfee  of  a  bill  accepts  but  two  pence  from  the  ac- 
cepts 2  d".  from  ^.^pj^^^  he  can  never  after  refort  to  the  drawer.  4.  The  notes  of 
hecM^^TtT  goldfmiths  (whether  they  be  payable  to  order  or  to  bearer)  are 
refort  to  the  always  accounted  among  merchants  as  ready  cafh,  and  not  as  bills 
r*w"-  h'  °^  exchange.  5.  The  time  of  receiving  money  upon  a  goldfmith's 
no'tes  confi-  note  is  immediately,  or  elfe  it  will  be  at  the  peril  of  him  who  has 
dered  as  ca(h.  the  note.     He  who  delivers  over  the  note  will  not  be  charged,  if 

the  goldfmith  fail,  as  the  drawer  of  a  bill  of  exchange  would  be  ; 

but  the  receiver  is  fuppofed  to  give  credit  to  the  goldfmith,  and  the 
1  Stra.  450,  note  is  looked  upon  as  ready  money  payable  immediately ;  and  if 
508,  550,  Yit  does  not  like  it,  he  ought  to  refufe  it ;  but  having  accepted  it, 
z'stra.  910,  it  is  at  his  peril.  [But  note,  if  the  party  to  whom  the  note  is 
1175, 124S.   delivered  demands  the  money  of  the  goldfmith  in  reafonable  time, 

and  he  will  not  pay  it,  it  will  charge  him  who  gave  the  note. 
Hopkins  V.  Hopkins  V.  Geary,  Hil.  i  Ann.  B.  R.  Guildhall.]  6.  A  goldfmith's 
\^^"y'  note  indorfed  is  as  a  bill  of  exchange  againfl  the  indorfor. 

larr.  139.  00 

Tyley  verf.  Cowling. 

Where  a  man  TV  /ffR.  R.  Vaughau  fent  a  box  with  a  hundred  guineas,  G?f.  in  it 
"vWencTa"*    ^J^  by  Tihy  the  Bath  carrier  to  London,  upon  which  box  the 
verdia  be-     direftion   was   only.    To    Mr.   Vaiighan    member   of  parliament, 
tween  two     c^//^y  carried  the  box  to  London,  and  upon  his  arrival  Cowlirig  an 
J^e^hati  not  inn-keeper  in  Piccadilly  came  to  Tiley's  inn  for  goods  direded  to  be 
beawitnefs     left  at  CcW/Vt^'s  houfe.     Afterwards  this  box  being  loft,  Tiley  pre- 
*h'^f^' ft^'^n°ers  ^^"'^^'1  ^hat  it  was  delivered  to  Coavling  among  other  goods.     Upon 
inthatcaufe.   which  Tiley  brought  an  adion  of  trover  again  ft  Cow/m^.     And  at 
the   trial  at   the  fittings   at  JVefiminJler   before  Holt  chief  juftice, 
Mrs.  Vaiighan  the  wife  of  Mr.  Vaughan  was   produced  to  be  a 
witnefs,  to  prove  what  was  in  the  box.     And  Holt  chief  juftice 
refufed  to  admit  her  to  be  a  witnefs  ;  becaufe,  whether  Tiky  re- 
covered or  not,  this  verdid  might  be  given  in  evidence  by  Mr. 
Vaughan  in  an  adion  to  be  brought  by  him  againft  liiley,  with 
oath  made  of  what  was  fworn  for  T^iley  in  this  trial.     13  Fcbr. 
14  Will.  3.  1701. 

Dike  verf.  Polhill. 

Reghkrofa  JN  ejedment,  upon  the  trial  ^t.  Lent  affifes  ziMaidftonem  1701, 
proof^ofa  pe"  1  the  copy  of  the  regifter  of  a  will  was  produced  in  evidence,  to 
digree,  by  provc  a  pedigree,  and  not  to  derive  any  title  by  the  will  j  and  alfo 
^''''  the  probate  of  the  fame  will  was  offered  for  the  fame  purpofe. 

^nt  Holt  chief  juftice  refufed  to  admit  them.     For,   i.  As  to  the 
3  probate. 
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probate,  it  is  only  evidence  of  a  will  as  to  chattels.  2.  He  faid, 
that  there  was  the  lame  reafon  to  admit  the  copy  of  the  regifler  to 
be  evidence,  cs  the  copy  of  court  rolls,  or  of  a  regifter  of  a  church; 
but  the  pradice  has  been  always  otherwife,  which  he  would  not 
fubvert :  and  therefore  the  copy  of  the  regifter  not  being  evidence 
to  prove  the  will,  it  cannot  prove  the  pedigree,  becaufc  that  de- 
pends upon  the  credit  of  its  being  a  will,  which  is  not  proved  by 
the  copy  of  the  regifter ;  therefore  the  evidence  was  denied  to  be 
admitted  by  him.  But  afterwards,  the  fame  circuit  at  the  aflifes 
at  Eaji  Grinjlcad,  in  an  iftlic  diredled  out  of  Chancery  to  try  in  a 
feigned  adlion,  heir  or  not,  the  faid  probate  was  offered  to  Baron  But  admitted 
'Tracy,  to  prove  the  pedigree  ;  and  he  admitted  it,  notwithftandingaj^rby Tracy, 
the  other  cafe  was  cited  to  be  ruled  as  aforefaid ;  becaufe  he  faid, 
the  other  cafe  was  in  ejedlment,  and  this  only  in  cafe  j  and  he 
could  not  know,  that  the  title  of  the  land  would  come  in  que- 
ftion,  &c.  But  it  feems  to  me,  that  there  is  no  difference,  becaufe 
the  title  to  the  land  was  not  derived  by  the  will  in  the  eieftment. 

pjlfcb.  6  IFiU.  &  Mar.  B.  R.   it  was  fiid  per  curiam^  that  a  fliop  A  tradefman's 
•*      book  is  not  evidence  for  the  tradefman,  but  is  good  evidence '^°p''°°'^"<>t 
againft  him,  or  for  a  ftranger.     The  fame  law  of  a  fcrivener's  book^*'  ^"  ^' 
for  money  paid  by  him,    or  received  to   the  ul'e  of  a  ftranger,  or 
the  book  of  a  burfer  of  a  college.     Ex  relatione  m'ri  Place. 


Selby  vc7-f.  Harris, 

JT   was  ruled  by  Treby  chief  juftice  of  the  Common  Pleas  at  Rule  of  court 
Guildhall,  Pafch.    lo  J'Fill.  3.    that  if  at  the  trial  at  nifi  prius  ^'Z^^^^y  }^^ 
a  rule  of  the  court  of  Common  Pleas  or  King's  Bench  be  produced  J^^°j'^„^q°  1,^"' 
under  the  hand  of  the  proper  officer,  there  is  no  need  to  prove  it  to  proved  to  be 
be  a  true  copy,  becaufe  it  is  as  an  original.     2.  A  copy  of  an  entry  *  ^"""^  "^"Py* 
in  the  books  of  the  office  of  faculties  was  then  difallowed  to  be 
evidence,  wherefore  the  book  itfelf  was  produced. 


Kingiloii  verf.   Grey. 

Tyy^fch.  %  Will.  T,.   ^t  Guildhall,   a  creditor  was  admitted  by  iJs// a  creditor  ad- 
■^      chief  iuftice  to  prove  his  bond,  and  the  debt  due  upon  it,  upon  "''"^'^ '" 
picric  adminillravit  pleaded,  he  having  before  received  it  of  the  ad-  ^™j^  ^^^j^l, 
zniniftrator,  and  delivered  up  the  bond.  had  been  paid 

him  by  an 
adminiHrator. 

Q  D  Tavlor 
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Taylor  verf.  Jones, 

s.C.  Saik.     JUIICH.  8  Will.  3.  C.  B.  ill  ejeflment,   a  motion  was  made  for 
389.  ■^'^  a  new  trial,  becaufe  the  party  againft  whom  the  verdidt  was 

ro'lment  of"a  given,  produced  in  evidence  a  fine,    and  a  copy  of  the  inrolment  of 
deed  of  uCes   a  deed,    which  led   the   ufes  of   it.     And  Kokeby  juftice,    before 
Kfrmafacie^^  whom  it  was  tried,  refufed  to  admit  this  copy  of  the  inrolment  to 
ought  not  to   be  evidence.     And  refolved  /;/  C.  B.  that  fuch  copy  is  evidence  pri~ 
be  refufed.     jn^  facie ;    but  the  party  fliall  not  be  eftopped  by  it,  as  by  the  re- 
cord, but  may  controvert  it,  as  forged,  Gfc.   becaufe  inrolment  was 
at  common  law,  and  that  for  fome  purpofe.     And  they  relied  xx'^- 
QnMx.KendaH  cafe.     [See  it  now  reported  3  Lfr.  3>'^7.]     And  of 
this  opinion  Poivell  juftice  was  generally.     But  ^rehy  chief  juftice 
doubted,  whether  fuch  evidence  generally  fpeaking  was  evidence. 
But  here  he  agreed  with  the  other  juftices,  "viz.   Pcwell  and  Nevill^ 
becaufe  it  was  only  to  lead  the  ufes  of  the  fine,  which  might  be 
done  by  parol. 

Chettle  verf.   Pound. 

wiierenil     T^EBT  foT  rent.     Upon  nil  debet  pleaded,  the  plaintiff"  gave  in 
"J/f  may"be  -i--^  evidence  a  note  in  writing,  by  which  the  defendant  agreed, 
given  in  evi-  to  hold  for  one  year,  rendering  rent  of  15/.     And  in   fadt  he  was 
dence.  grantee  of  a  reverfion  expediant  upon  an  eftate  for  life,  which  life 

was  dead  at  the  time  of  the  giving  of  the  note.  Which  grant  was 
forty  years  before,  and  he  was  never  in  pollcflion,  but  the  tenant 
for  life  was  all  the  time  in  pofleflion  during  his  life.  The  defen- 
dant gave  in  evidence  a  prior  grant  of  the  faid  reverfion.  And  it 
was  ruled  by  Holt  chief  juftice,  that  the  defendant  in  this  cafe  may 
give  in  evidence,  nil  habuit  in  teneraentis,  the  plaintiff  having  never 
been  in  pofleflion,  notwithftanding  the  note  figned  by  the  defen- 
dant, by  which  he  agreed  to  hold,  ^c.  But  if  the  plaintiff"  bad 
been  in  pofleflion,  though  but  tenant  at  will,  &c.  then  the  de- 
fendant could  not  have  given  this  in  evidence  without  having 
been  evidled.  Le}it  aflifes  Maidjlone,  13  Will.  3.  1701.  And  tKe. 
plaintiff  was  nonfuit. 
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Contained 


In  the  FIRST    VOLUME. 


Abatement 

IN  perfonal  adlions  the  writ  cannot 
abate  for  part.  Page  280 

Verdidl  fet  afide,  becaufe  the  plea  in 
abatement,  ^c.  were  not  entred 
upon  the  r.ifi  prius  roll.  329 

"That  the  day  of  payment  is  not  come,  is 
not  pleadable  in  abatement.  345 

Plea  of  entry  by  the  demandant  is  not 
good,  without  fhewing  the  time.  432 
A  writ  of  error  does  not  abate  by  the  death 
of  the  defendant  in  error.  439 

An  abateable  writ  is  abatedastoaftranger. 

476 
Entry  of  a  difTeifee,  or  recovery  in  forme- 
don  againft  the  tenant,  pending  a  writ, 
abates  it.  476 

Judgment  of  rcfpmdes  oufter  on  -xfailcr  of 
record.  550 

In  a  replication  to  a  plea  In  abatement  de- 
nying a  fiift,  the  plaintiff  may  pray 
judgment  in  chief  339,  594 

See   alien,   amcntmcnt,  auoiop, 


cuto|0, 3IutiQ:ttieiits,  If  mftatf  on, 
I5anie  nno  mifiiamcr,  il5ifi  p^{- 
US!,  Nontenure,  ©per,  pienD« 
ino:,  EccojQiS,  Craijecfc,  Crcf- 
pafiBi. 

acceptance.  See  Cenucr,  pieanmg. 

acceffo^p.   See  Q^utDcr* 

Cannot  be  pleaded  without  performance. 

See  picatilnfy. 


Page  122 


Account 

If  an  executor  may  maintain  wfinnd  com- 
putajjet  in  his  own  right  on  an  account 
ftated  in  right  of  the  teftacor.         73  ? 

Account  ilated  amounts  to  the  general  if- 
fue  in  alJiimpfit.  680 

See  J3}0l)iljit(0Il» 


A  Table  of  the  Principal  Matters 


'  acfiom  nut!  nSioii  upon  tljc  cafe. 

Tar  CO  jraHo  and  rcfcoui  joined .      Tagc  8  3 

Cafe  for  beating  his  fervant,  l£c.  and  ta- 
kino;  nine  pounds  of  buttefi  judgment 
arrcllc-d,  bcrcaufe  the  aftions  ought  not 
to  be  joined.  273 

Trefpafs  and  cafe  not  to  be  joined. 2  7  3, 2  74 

Cafe  lies  for  indicting  the  plaintiff  of  a 
confpiracy  to  charge  a  baftard  upon  an- 
other. 8 1 

On  the  cuftom  againfl  a  carrier,  and  tro- 
ver^ cannot  be  joined.  58 

If  cafe  lies  againft  the  poftmafter  general 
for  exchequer  bills  taken  out  of  a  letter 
in  the  office.  646 

An  action  for  not  performing  a  promife  of 
marriage  is  mutual.  386 

Cafe  for  negligently  keeping  his  fire  lies 
againft  an  undertenant  in  refpeftof  the 
plaintilFs  refiduary  intereft.  99 

Cafe  for  negligently  keeping  his  fire  in  his 
field.  264 

Cafe  for  knowingly  keeping  a  boar  ac- 
cuftomed  to  bite  animals,  i3c.  good  af- 
,ter  verdift.  no 

Cafe  againft  a  butcher  for  his  ox  breaking 
loofe,  i£c.  606 

i^gainft  the  owner  of  a  monkey,  for  its 


Cafe  for  inciting  another  to  fue  the  plain- 
tiff, Page  380 

A  joint  plaintiff  procures  the  defendant  to 
be  arrelled  without  the  confent  of  the 
other,  this  is  no  oftenfe.  ibid. 

No  ait  ion  lies  for  profecuting  upon  an  ill 
indi;iment.  381 

Where  igncro.viv.s.  is  returned  to  an  indid- 
ment,  which  contains  no  matter  of 
fcandal,  or  caufe  of  imprifonment,  no 
adion  lies.  jSi 

Caie  for  flopping  a  highway,  whereby 
cuftomers  could  not  come  to  the  plain- 
tiff's colliery.  488 

Where  an  ad  ion  upon  the  cafe  may  be 
more  uncertain  than  an  allife  of  nu- 
fance.  489 

An  aftion  does  not  lie  for  laying  down  an 
ancient  ferry.  494 

In  cafe  for  holding  to  bail,   i^c.  the  pro- 


cefs  ought  to  be  let  forth. 


503 


biting,  CiTf. 


A  mafter  of  a  fhip  may  have  cafe  for  de- 
taining his  fhip,  per  quod,  Uc.  but  an 
owner  muft  bring  trefpafs.  55S 

Cafe  againft  a  farrier,  for  refufing  to  ftioe 
a  horfe.  654 

Cafe  for  continuing  the  ftopping  up  of  an- 
cient lights,maintained  againft  the  leffor. 

Cafe  for  taking  infufficient  bail.  425 

ml :  ^^^  ^.iriimpfit,  acarriei:,  Certaintp, 


An  adion  of  rcfcous  upon  the  ftatute  2  IVill. 
£ff  Mar.  c.  5.  is  a  penal  adion.         172 

Cafe  for  ereding  a  new  mill  3  Aug.  per 
quod  the  plaintift"  loft  the  profits  and  ufe 
of  his  mill  from  2  July  ;  judgment  ar- 
refted.  24S 

Tenant  for  years  may  bring  an  adion 
againft  a  wrong-doer  without  a  prefcrip- 
tion.  266 

Adion  for  beating  a  fervant,  per  quod  fer- 
I'iiium  (!m/u,'\s  taken  away  by  the  death 
of  the  fervant.  339 

Cafe  for  malitioufiy  procuring  the  plain- 
tiff to  be  indided  of  a  riot.  377 

What  damage  will  fupport  an  adion  for  a 
malicious  profecution.  378 

An  adion  will  not  lie  for  a  confpu'acy,  if 
nothing  be  put  in  execution.  378 

"Where  cafe  may  be  maintained  for  fuing 
a  vexatious  adion.  380 

3 


I  Confpirnc)',  3loining  in  a8Eion, 
3iuri9tiiSidn,  Q9nnt!amu0,  $^a« 
ffci*  nntJ  fftljniit,  Notice,  {D?Di= 
narp,  ©laiincr,  €i-e(pnfS5,  Cco^ 

9ct{oii0  popuinn    See  statute. 

atlOiti'ou.    See  Jnt!ia!ucnt0,  Bamc 
nnD  mifuoniEC, 

Ciniouriuncut.  See  effoiud,  3iufficc!3 
of  peace,  I5)ai'!iameut,  €rial. 

ClOniiuiaiMtiou. 

Durante  minori  aetate  of  an  executor  ceafes 
at  feventeen,  of  another  perfon  at  twen- 
ty-one. 338,  667 

Adminiftration  granted  aftranger  is  repeal- 
ed by  a  new  grant  to  the  next  of  kin.  685 

Admini- 


contained  in  the  F  iKsT  Volume. 


Adm'miftration  to  the  next  of  kin  fhall 
be  repealed  at  the  fuit  pf  the  hufband, 
otherwife  of  the  wife.  P^ge  685 

"Grandmother  as  near  of  kin  as  the  aunt 

684 

The  aunt  denied  a  prohibition  to  flay  the 
granting  adminillration  to  the  great 
grandmother.  686 

A'  creditor  who  has  had  adminiftration 
may  retain  againft  the  next  of  kin.    6  S  5 

See  aiJCL-ment,  Dittcibution,  <£recu- 
to20,  liuiitntfaii,  99an0amiig, 
l^leatJing,  l^^oljibitian. 

aumicaitp  anu  feamcn. 

A  fliip  may  be  faed.  there  for  the  ranfom 

of  the  mafter.  22 

Mailer  of  a  (hip  may  hypothecate,   but 

cannot  fell.  152 

The  admiralty  may  proceed  againft  a  fliip 

on  a  hypothecation,  though  made  on 

land.  il'id. 

If  a  part-owner  of  a  fhip  will  carry  her  to 

fea  without  confent  of  the  others,  the 

admiralty  may  oblige  him  to  enter  into 

recognifance  for  her  fafe  return.      223, 

235 
<^eftion  in  the  admiralty,  if  a  capture  by 
an  enemy  alters  the  property,  and  not 
exprefled  to  be  upon  the  high  fea-,  whe- 
ther a  prohition  fhall  go  after  fentence. 

272 
Mate  of  a  fhip  may  fue  for  his  wages  m 
the  admiralty.  398,632 

Refcue  of  a  fhip  in  the  county,  cognifable 
in  the  admiralty.  446 

Office  of  admiral  an  ancient  office,       474 
Suits  for  mariners  wages  in  the  admiralty 
when  firlt  allowed.  ^       576 

Executors  of  a  mafler  cannot  fue  in  the 
admiralty  for  his  wages.  577 

Suit  in  the  admiralty  on  a  hypothecation 
made  upon  land  before  the  voyage  be- 
gun, prohibited.  578 
Where  a  Ihip  is  lofl,  the  feamen  lofc  their 
wages  from  the  lafl  port  of  delivery  ; 
where  they  defert,  they  lole  all.  639 
Mafler  of  a  fhip  may  reimburfe  himfelf 
out  of  the  mariners  wages  for  a  lofs  hap- 
pening by  their  negligence.  650 


Mariners  wages  are  due  for  half  the  time 
they  Haid   at  the  laft  dehvering  port. 

Page  739 

Seepjoijibition,  CUrcclt. 

anmittancc*  see  Coppljofti* 

Patrons  of  united  churches  have  each  the 
whole  advowfon  in  his  turn,  but  his  writ 
of  right  mull  be  de  medietate  advocationis. 

197 

A  fine  fur  grant  et  render  will  deflroy  the 
appendancy  of  an  advowfon.  198 

On  partition  of  a  manor,  if  an  advowfon  is 
excepted,  it  becomes  in  grofs.  ibid. 

Advowfon  of  a  vicarage  may  be  appendant 
to  a  manor.  200 

A  rcverfioner  of  a  manor,  to  which  an  adr 
vowfon  is  appendant,  ufurps,  tlien  the 
particular  eflate  determines,  the  advow- 
fon is  become  appendant  again.       30* 

See  (J5^1^t  Of  tDe  Euifi;,  Ipactltia^u 
arycnt   See  SiolUietjf* 
SKESiancet   see  Cfeafotu 

aiieit» 

An  alien  enemy  refiding  here  by  the  king's 
leave  may  maintain  an  adion.  283 

See  Odarou  aiiB  feme,  Creafon. 
amentimcnt. 

Of  a  judgment  by  filling  up  a  blank  for 
the  damages,  not  to  be  granted.        68 

Of  the  nifi  prius  roll  by  the  plea  roll,  by  in- 
ferting  the  names  of  fome  defendants.  95 

May  be  without  cofts  after  error  brought, 
where  the  writ  of  error  is  fealed  too  foon. 

Hid. 

After  judgment,  of  a  declaration  in  trover^ 
where  the  name  of  a  defendant  was 
omitted.  116 

Cafe  on  ajfumpfit  of  the  teftator,  ifTue  join- 
ed ;  tiie  nijl  prius  roll  is  made  up  that 
the  defendant  non  cijfumpjit,  and  amend- 
ed by  the  plea  roll  after  verdict.        134 

A  recovery  amended  in  the  name  of  a 
parifh.  ibid. 

5  E  Special 
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Special  verdi(ft  in  felony  cannot  be  amend- 
ed by  the  notes.  Pa^e  141 

Jsint  judgment  againft  the  bail,  where  it 
ought  to  have  been  feveral,  not  amend- 
able after  the  term.  183,  548 

In  cafe  for  a.  falfe'  return,  omifflon  of  the 
effeft  of  the  warrant  is  not  amendable 
by  the  warrant.  190 

A  fine  amended  by  the  deed.  209 

Miftake  of  an  officer's  name  in  a  juftifica- 
tion,  not  amendable  after  demurrer.  310 

Hhememcrandu'r,!  not  amendable  zi\e:r]udg- 
mtnt  of  refpondes  otijler.  324 

Information  for  felling  lace  and  filks,  and 

■  no  verdid:  is  entred  as  to  the  filks  ;  this 

■  is  not  amendable  after  error  brought. 
.  ■  ii>:d. 
Special  verdift- amended  ^ter  argument 

without  cods.  335 

pay  of  nift  prius  after  the  day  in  bank  in 

the  dijlrwgas  a,nd  Juraia,  not  amendable. 

A  writ  of  error  is  not  amendable  by  8  Hen. 
6.C.12.   '■  565 

Original  writs  were  not  amendable  at  com- 
mon law.  jl?!d. 

A  miftake  of  a  clerk  is  not  amendable  in 
avoidance  bf"^  judgment.  '  i^id. 

Amendment  may  be  after  plea  in  abate- 
ment, but  not  after  demurrer.  669,679 

Tht  mmoranduTK  zmGndahlc.  683 

^nl!0«     See  Dfnccf0,  3aepIeUiii, 
amercement* 

A  man  may  be.t!Aice  amerced  upon  one 

>  7 'Writ,     .  .  73 

In, an"  action  upon  the  cafe,  though  vi  et 

drini.  be  inierted,  the  judgment  muft 

be,  quod  Jtt  in  mifericordia.  273 

ancient  Ucmefne* 

Ejeftment  lies  for  copyhold  ancient  de- 
mefne  lands.  43 

.Writ  of  deceit  to  avoid  a  fine  may  be 
brought  after  the  death  of  all  the  par- 
ties. 178 

In  deceit  the  lord  need  not  fhew  what  ef- 
tate  he  had.  i  y^ 


appeal. 

Cina  huram  prmam,  fufficient  certainty. 

Page  2 1 " 

Percujfit,  dans  mortak  vulnus,,  good  in  ap- 
peal of  murder.  22 

The  heir  dies  after  appeal  brought,  the  ap- 
peal is  loft.  434 

It  is  a  contempt  in  the  flierifF,  to  deliver 
a  writ  of  appeal  to  an  infant  appellant. 

Where  an  appellant  is  nonfuit,  the  prifo- 
ner  muft  be  arraigned  at  the  fuit  of  the 
King.  il>id. 

An  infant  cannot  profecute  an  appeal  by 
prochein  amy.  557 

An  appeal  is  a  favoured  remedy.         ibid. 

appearance* 

If  appearance  will  aid  error  in  procefs, 
where  the  party  demurs  upon  the  pro- 
cefs. 21 

The  defendant  may  appear  at  the  return 
of  a  writ,  though  it  be  returned  not 
ferved.  616 

Irregularity  of  the  delivery  of  a  declaration 
made  good  by  appearance.  706 

See  atto^ncp,  jliJame  nno  mffiiomci** 

appentinnt  anti  appuctcnant.  See 
^DUomran,  Ccinimon,  anion* 

apportionment* 

A  bill  of  exchange  cannot  be  apportioned . 
by  indorfement.  3  60,  744 

apprentice*  Secpoo?,  CraHess.    ' 
atcIjtJeacon* 

A  minifterial  officer,  and  cannot  refufe  a 
church-warden   eleded  by  the  parifti. 

attearaueis* 

Executor  of  tenant  for  life  of  a  rent-charge 
may  diftrain.  ^73 

arreff* 


contained  in  the  F.  i  K  s  T  Volume. 


Ori  a  warrant  of  a  juftice  of  a  peace  direfted 
to  a'man  not  an  ofRcer,  lawful.   Pe.ge  66 

Where  there  is  an  ill  warrant  upon  a  good 

writ,  and  the  Iheriff  is  privy  to  the  ar- 

■  reft,  the  party  is  lawfully  in  his  cuftody. 

"...  .  5«6 

A  joint  plaintiff  procures  the  defendant  to 

be  arrefted  without  the  conlent  of  the 

other,  this  is  no  offenfe.  380 

See  Commitment,  15)?iTon0, 
amnilt.   See  Crcfpar^. 

aiTcts?. 

Reverfion  on  an  eftate  for  life  is  ajfets  by 
defcent.  53 

The  heir  takes  by  defcent  lands  devifed  to 
him  charged  without  alteration  of  the 
eftate.  72  S 

See  CUiUCllCC,  etCCUtO?^. 

Slflitiinnent. 

Of  a  term  may  be  pleaded  without  notice 
tothelefibr.  368 

Afilgnment  of  a  bond  Is  a  covenant  that 
the  aftignee  Ihall  receive  it.  683 

See  051(10  Of  Inotnn:,  leafeisf,  pieaD= 
iiiff,  pooh  Eeiit. 

aflifc. 

Jf  the  maftcr  of  an  hofpital  may  maintain 


an  aflife. 


9(rumprit« 


In  confideration  that  the  plaintiff  would 
forbear  to  arreft  the  defendant's  fon  till 
after  the  twenty-third  of  O£loher,  to 
pay  on  or  before  that  day,  good.       358 

In  confideration  that  the  plaintiff  would 
forbear  to  fue  for  a  debt  due  to  his  wife 
as  executrix,  with  averment  that  fhe  is 
living.  368 

A  promife  of  marriage  is  good  without 
writing.  387 


Indebitatus  ajj'umpfit  does  not  lie  for  a  fine 
impofed  by  a  corporation.        Page  502 

Miift  be  laid  in  the  diyundtiv^  on  a  dif-^ 
jundive  promife.  620 

Releafe  of  an  equity  of  redemption,  good 

■     confideration  of  an  affumfjit.  663 

Where  mutual  promifes  are  made  in  confi- 
deration of  each  other,  performance 
need  not  to  be  averred.  66^ 

Where  parol  agreements  a^  to  be  looked 
upon  as  bare  communication.  66^ 

Account  ftated  amounts  to  the  general  if- 
fue  in  ajjumpjlt.  680 

Money  is  paid  upon  an  order  or  judgment, 
which  is  afterwards  qualhed  or  reverfed, 
ajj'umpfit  will  not  lie.  742 

Affiur.pf.t  will  lie  for  money  paid  by  order 
of  an  illegal  court.  ibid. 

See  auctment,  TdiIIs  of  ctcOtiuJjc, 
Ccttafntp,  iDflJt,  3inliiamcjit0, 
Slnfiint,  31nfccio?  cotirtis,  Li'mi. 
tation,  pcntJiiiff,  EelcafejS,  ®ol» 
UfctiEf,  eincinnce* 

attachment.  See  TSafl,  Commft^ 
mcnt,  ifo?eip  attacljment,  31u* 
fli'cej)  of  peace, 

attaint. 

Does  not4ie  in  criminal  cafes,  469 

A  jury  give  a  wrong  verdifl  by  mifdirec- 

tion,  no  attaint  lies.  470 

atto?ncp. 

Cannot  enter  a  retraxit.  598 

A  plaintiff  at  the  return  of  the pojlea  comes 

by  attorney,  et  idem  querens  dicity  &c, 

this  fecond  entry  may  be  intended  in 

propria  per [ona.  598 

See  (lEiToino,  3iuliD;mcnt0,  L{mita« 
tfons,  Bamc  anB  mirnomer,li)^(' 
ijllcge,  Rettajcft. 

auUfta  querela. 

Relief  may  be  granted  on  motion  in  cafes 
proper  for  audita  querela^  where  it  is  not 
grounded  on  foreign  matter,  as  a  re- 
leafe, ^c.  439 

See  T5afl,  CCtOJ, 

Slt3ecment. 
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Need  not  be  of  what  is  apparent.  Tage  1 3 
Of  peerage.  14 

Trout  patet  per  recordum,  not  necefiary  in 
debt  for  an  efcape.  35 

Not  neceflary  in  pleading  the  fuing  out  a 

■  writ.  •i°S 
If  the  time  of  fuing  a  writ  may  be  averred 

to  be  later  than  the  tejle.  2 1 2,  41 1 

Averment  that  a  writ  }Jon  emanavit  the 
day  of  the /^//^.  4^'^ 

•Delivery  of  a  writer  warrant  need  not  be_ 
averred,  but  the  contrary  muft  come  of 

'  the  other  fide.  3'° 

The  fuing  of  a  latitat  need  not  to  be  aver- 
red to  be  out  of  B.  R.  becaufe  it  is  a  pe- 
•■  culiar  writ.  397 

A  devife  to  a  wife  for  her  life  cannot  at 
law  be  averred  to  be  in  fatisfadion  of 
her  dower.  43  ^ 

General  averment  that  ftock  can  only  be 
transferred  at  the  book  is  not  fufficient. 

441 

Want  of  averment  of  the  place  of  the 
court  is  only  matter  of  form.  532 

■Where  an  agreement  is  to  deliver  goods 
on  or  before  a  day  to  a  barge  to  be 
•brouo-ht  by  the  plaintiff,  averment  that 

'they  were  not  delivered  on  the  day  is 
fufficient,  becaufe  the  plaintiff  was  to 

1  concur.  621 

'In  debt  by  adminiftrator  the  not  averring 
that  the  deceafed  died  inteftate  is  cured 
by  pleading  over,  though  not  by  ver- 

■  dift.  635 
Defef"  of  averment  of  performing  the  con- 

fideration,  cured  by  pleading  over  667 
No  occafion  to  aver,  that  payment  was  not 

n:.!^^  CO  the  plaintiff''^  order.  673 

in  debt  upon  two  bonds  there  is  no  need 
'    to  aver,  that  no  p'trt  is  paid.  704 

See    a^oauui),    aiuart!,    anrnlnent, 
perjuif,  pieaBiiiij,  Glfcs!,  OUvit 

Coparceners  muft  join  in  avowry.  64 

In  avowry  for  a  rent-charge  all  the  particu- 
lar lands  muft  be  fet  forth.  155 


Avowry  for  a  rent-charge  is  good  without 
fhev.'ingallthe  lands  chargeable. Pi7_£^f644 
Executor  avowant  under  32  Hen.  8.  c  37. 
'  need  not  aver,  that  the  Land  was  in  the^- 
,  feifm  of  the  plaintiff,  (s'c.  when  the  ar- 
'     rears  incurred.  1 74; 

Judgment  for  an  avowant  for  more  rent 
than  can  be  due  muft  be  reve'rfed  for 
the  whole.  256 

An  avowry  may  be  abated  for  what  is  noC 
due,  and  judgment  given  for  the  refi- 
due.  ibid. 

Avowry  for  rent  in  money  and  hens,  and' 
more  hens  inferted  than  due  -,  the  avow- 
ant had  leave  to  releafe  the  damages  for 
the  hens.  3 1 7 

Replevin  of  a  taking  in  Eaftfield,  avowry 
that  he  was  feifed  of  three  acres  in  Eaft- 
field,  in  quibtis,  &c.  well.  332 

Tenants  in  common  cannot  join  in  avowry. 

422 
Diftrefs  made  for  one  caufe  may  be  avow- 
ed for  another.  466 
In  replevin  the  place  of  taking  is  traverfed-, 
and  found  for  the  avowant;  he  Ihall 
have  return,  though  the  caufe  of  taking 
is  not  found.  504 

See  (£cL*o?j  picaHiiig,  CciiUer. 

CommifTioners  of  bankrupts  have  authori- 
iy,  but  not  jurifdiftion.  580 

See  l3ouuri:0,  3'iHJiameiitiEi* 
atuatu* 

An  award  made  ftiall  be  intended  ready  to 
be  delivered,  unlefs  the  contrary  be 
(hewn.  _      115,  247,  522 

Breach  of  an  .arbitration  bond  nrc-y  be 
affigned  in  not  delivering  the  poilcffion 
of  a  houfe.  115 

Award  of  releafes,  good  as  to  all  matters 
fubmitted,  and  void  as  to  others.      1 1 6 

To  pay  money  to  a  ftranger  is  ill,  unlefs 
in  difcharge  of  a  debt  owing  by  the 
other  party.  123 

Arbitrators  chufe  an  umpire  (not  condi- 
tionally) they  have  executed  their  power, 
and  they  cannot  chufe  another  if  he  re- 
fufe.  222 

Arbitra- 
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Arbitrators  cannot  chufe  an  umpire  before 
their  time  to  make  the  award  be  ex- 
pired. Page  222 
Not  executing  a  deed  of  afTignment  may 
be  a  breach  without  requelt.  234 

Submiffion  to  an  arbitration  on  the  behalf 
of  another.  246 

Award  of  a  releafe  to  a  man  who  has  fub- 
tnitted  on  behalf  of  another  is  good, 
becaufe  it  (hall  be  intended  for  the  be- 
nefit of  the  party  on  whofe  behalf,  un- 
lefs  the  contrary  appears.  246 

Award  of  payment  of  money  de  et  Juper 
praemijfts^  reciprocal  and  good.        247 

An  award  that  does  not  appear  to  be  reci- 
procal, cannot  be  made  good  by  an  aver- 
ment, that  it  was  made  de  et  fuper 
■praemjjfis.  ibid. 

Executors  are  bound  by  their  teftators  fub- 
miflion  to  an  award.  248 

Award,  that  the  party,  his  executors,  ^c. 
fhall  releafe,  is  good.  ibid. 

An  award  may  be  pleaded  in  bar  without 
performance.  ibid. 

An  award  of  mutual  releafes  does  not  dif- 
charge  an  action,  till  it  is  performed. 

248,  612 

An  award  that  one  party  fhall  accept,  with  ■ 
out  awarding  the  other  to  perform,  is 
no  bar.  6 1 2 

Award  that  the  party  fhall  fetch  his  mare 
and  colt,  implies  an  award  of  a  delivery. 

ibid. 

Averments  admitted  to  make  good  an 
award.  ibid. 

Award  by  an  umpire  elefted  by  arbitra- 
tors made  within  the  time  limited  to  the 
arbitrators.  671 

Award  made  a  rule  of  court,  on  a  condi- 
tion to  confcnt,  iflc.  674 

See  Ctpofition,  f  cjeian  nttacljmeur, 
pieaQiiis,  aaciaiicc. 


WHERE  ■xnonefl inventus  is  return- 
ed to  a  capias  ad  fatisfaciendum 
againft  the  principal,  the  bail  cannot 
plead  a  render,  but  mud  be  relieved  by 
xule  upon  motion.  j  ^^6 


In  what  cafes  a  render  in  difcharge  of  ba;l 
fliall  be  accepted.  Page  i^y 

Payment  by  the  principal  before  the  re- 
turn of  the  fecond  fcire  facias  is  not 
pleadable.  ibid. 

A  writ  of  error  on  the  principal  judgment 
will  not  hinder  the  fuing  a  capias  to 
charge  the  bail.  34.2 

If  a  bail-bond  executed  after  the  return  of 
the  writ  is  void  by  the  ilatute.         355 

Common  bail  not  allowed  againil  a  non- 
fubfcribing  creditor  on  the  compofition 
aft.  383 

An  aftion  for  taking  infufficient  bail.  425 

In  what  circumftances  the  court  will  not 
relieve  a  bail  upon  an  affidavit  of  his 
being  perfonated.  445 

Bail  in  audita  querela  for  a  defendant  in  ex- 
ecution. 015 

Common  bail  allowed  to  a  new  action  after 
a  nonfuit.  679 

In  debt  on  recognifance  of  bail  they  fhall 
have  eight  days  in  term  to  render.  721 

A  bail-bond  may  be  taken  upon  an  attach- 
ment. 722 

The  plaintiff  may  take  an  aflignment  of 
the  bail-bond,  or  proceed  by  amercing 
the  fhcriff,  at  his  cleflion.  742 

See  Crco?,  Jpabens  co?pii0,  I;)ominc 
rcplcffinntJo,  I3amc  aiiD  mifnomer, 
SDutlaU)??, 

'Bailment. 

A  pawn  is  not  redeemable  after  the  death 
of  the  pawnor.  43  3 

On  a  general  bailment  the  bailee  is  only 
chargeable  to  keep  the  goods  as  his  own. 

'Banfeciiptis. 

An  innkeeper  cannot  be  a  bankrirpt,  who 
fells  only  to  his  guefts.  287 

For  what  debts  a  man  having  left  off  trade 
may  be  a  brnkrupt.  ibid. 

An  infant  is  not  liable  to  the  flatutes  of 
bankrupts.  443 

Bankruptcy  in  the  plaintiff  is  no  plea,  with- 
out a  commifTion,  ^c.  496 

CommifTioners  of  bankrupts  have  autho- 
rity, but  not  jurifdidion.  580 
9F  An 
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An  aft  of  bankruptcy  committed  before 
an  execution  executed  will  avoid  the  ex- 
ecution. .  Pagi  724 

Removing  goods  for  fear  of  an  execution, 
no  adt  of  bankruptcy.  725 

A  fliip  carpenter  may  be  a  bankrupt.  741 

Trover  by  afllgnees  of  a  bankrupt  againft 
a  fecond  vendee.  ihid. 

The  petition  againft  a  bankrupt  is  not  ne- 
ceflary  to  be  produced  at  a  trial.      ih'id. 

See  commitment,  Copp,  iftautJSi, 
'Bai%   See  j^ie»iliii]{y» 

'Bai'o;ain  nuD  fale. 

Pleaded  without  confideration,  good  after 
verdift  on  a  collateral  illue.  1 1 1 

See  CotJenant. 

'Baton  auH  feme. 

The  wife  of  an  alien  enemy,  living  here 
as  a  feme  fole,  may  contraft.  147 

Hufband  may  bring  trover  for  money  paid 
by  the  wife  for  a  purchafe  without  his 
agreement.  224 

Treipais  againft  huftjand  and  wife  for  the 
trefpafs  of  both.  443 

Separation  or  elopement  will  difcharge  the 
huiband  from  the  contrads  of  his  wife 
without  perlbnal  notice.  444 

A  bond  given  to  a  woman,  with  condition 
to  leave  her  a  fum  of  money,  not  re- 
leafed  by  intermarriage.  5 1 5 

A  feoffment  by  a  huftjand  de  faSu  is  a 
difcontinuance,  notwithftanding  a  fub- 
fequent  divorce.  521 

See  i^^^oljibttion,  EeleafcjJ. 
'Bavrettp. 

Evidence  may  be  given  of  fafl.3  not  fpe- 
cified.  490 

'Baffartip. 

The  juftices  adjudication  of  the  father  of 
a  baftard  child  is  conclufive.  394 

Order  to  maintain  a  baftard  born  of  a  mar- 
ried woman,  muft  ftiew  that  the  huf- 
band was  not  within  the  four  leas  at  any 
tjme  during  the  pregnancy.  '^^6 

J 


Adjudication  of  a  baftard  by  juftices  is 
void,  where  the  child  is  born  in  wed- 
lock. 'Page  47 1 

Tatter?.   See  Ctefpafs, 
'Bill^  of  txi\)miz. 

Declaration  on  a  bill  of  exchange  without 
fetting  forth  the  cuftom. oi"  io-itje  .  17^ 

Aftion  againft  partners  on  a  bill  drawn  by 
one  of  them.  ihid. 

Bearer  of  a  goldfmith's  note  cannot  main- 
tain an  aftion.  i8r 

If  the  bearer  of  a  note  may  maintain  an 
aftion  againft  an  indorfor.  ihid. 

Cuftoms  of  merchants  neceftary  in  decla- 
rations on  bills  of  exchange.  281 

A  bill  payable  ten  days  after  fight,  the 
day  of  fight  is  excluded.  282 

A  bill  is  not  indorfable  in  part,  without 
fatisfadtion  acknowledged  of  the  reft. 

360,  744 

A  promife  to  pay  a  bill  already  due,  fe- 
cundum  ienorem,  is'c.  is  a  general  pro- 
mife. 364,  574. 

A  declaration  alleges,  that  after  the  bill 
was  due  the  defendant  drawee  promifed 
to  pay,  an  acceptance  before  it  was  due 
will  not  fupport  it.  365 

Indorfee  of  a  bill  receives  money  for  it, 
this  is  a  fale  of  the  bill,  and  not  a  bor- 
rowing of  the  money.  442 

Indorfee  of  a  bill  muft  demand  the  money 
cf  the  drawer?  443 

A  blank  indorfement  of  a  bill  is  fufficient. 

444 
In  an  aftion  againft  an  indorfor,  the  drawr 

er's  hand  need  not  be  proved,  ihid. 

A  declaration  on  a  bill  of  exchange  is  good, 

without  an  exprefs  promife.  g^^ 

A  bill  is  payable  when  due,  without  days 

of  grace.  574 

A  bill  may  be  declared  upon  as  negotiated 

after  it  is  due.  575 

The  laft  indorfee  of  a  bill  may  maintain 

an  adion  againft  any  of  the  indorfors. 

.  743 
An  indorfor  of  a  bill,  who  has  paid  it, 

muft  prove  the  payment  in  an  aclion 

againft  the  acceptor,  ii/id. 
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A  bill  may  be  protefted  before  the  day, 
for  better  fecurity,  but  not  for  non- 
payment. Page  743 

A  foreign  bill  muft  be  protefted  on  the  lall 
day  of  payment.  ihid. 

If  the  laft  of  the  three  days  be  a  great 
holiday,  the  day  before  is  the  day  of 
payment.  ibid. 

There  is  no  certain  time  for  protefting  in- 
land bills.  ii^id. 

If  the  indorfee  receives  part  from  the  ac- 
ceptor, he  cannot  retort  to  the  drawer. 

744 
Goldfmiths  notes  are  not  accounted  bills, 

though  they  may  be  indorfed  zsiuch.ibid. 
Goldfmiths  notes  muft  be  demanded  in  a 

reafonable  time.  ibid. 

See  ©amino;, 

•Billss  of  inninn:. 

The  property  of  a  cargo  is  in  the  confignee 
of  the  bill  of  lading,  and  he  may  aliign 
it  over.  271 

•BfOjopisf.   See  (Ecclcfiiitticnl  petfonis, 

•Bontis.  See  antgnmcnt,  1311:011  nnti 
feme,  Certnintp,  ©ate,  Cutiiu 
luiifljment,  Ipnpment,  li^IcDgejj, 
jj^clcafess,  ■Q^roucc,  (Liariance, 

In  debt  upon  bond  to  perform  a  condition 
(not  being  to  perform  an  award)  ilTue 
may  be  tendred  on  the  defendant's  plea 
without  affigning  a  breach.  108 

in  debt  upon  an  inn's  of  court  bond,  non- 
payment of  a  penfion  may  be  affigned 
for  breach  without  a  demand.  i;q6 

.See  aiTumpfit,  aiunrti,  Ccctaintp, 
vtoiioitiong,  CoUenaiit. 

O!52ibe0.   See  Debt. 
'Buialu. 

Of  the  homage  of  a  manor  may  appoint 
a  penalty  to  be  levied  by  diftrefs.       92 

Of  a  new  corporation,  that  a  fteward  fliall 
make  a  dinner  (unlcis  it  be  to  tlie  end 


that  the  company  (hall  alTemble,  Cvf.)  is 
unreafonable.  Page  1 1  3 

By-law  in  London  to  fine  for  rcfulir.g  the 
office  of  fheriff.  496 

Corporations  may  make  by-laws  concern- 
ing any  of  their  franchifes.  498 


Canon?* 

BIND  not,  unlefs  received  by  afl  of 
parliament,  or  time  out  of  mind.       7 
The  canons  of  1 603  are  binding  upon  the 
clergy.  449 

Cnrcicc, 

May  refufe  to  take  in  goods,  before  he  is 
ready  for  his  journey.  6^"*- 

See  aaion,  s:c.  ^(tnefsf* 
CcLtai'ntp  ant  inccftafntj>. 

Trover  de  ducentis  unciis  argenti,  Anglice 
plate,  good.  20 

Jnte  terticim  horam^  without  faying  poft 
meridiem,  bad  pleading,  but  made  good 
by  pleading  over.  124 

Trover  pro  una  vejlimento  lineario  pro  pue- 
ris,  Anglice  a  fuit  of  childbed  linen  -,  pro 
lino  chirographo,  Anglice  a.  muif.         133 

AJfumpfit  without  a  nominative  cafe  in  a 
fccond  count  made  good  after  verdidl, 
by  borrowing  the  nominative  cafe  from 
the  former  count.  146' 

Tenementum  too  uncertain  in  ejedment,  but 
will  do  in  other  Trefpafs.  191 

Trefpafs  for  taking  barley,  after  verdid  ic 
ftiall  be  intended  fevered.  191 

Trefpafs  pro  tribus  flruibus  fceni,  Anglice 
ricks  of  hay,  good  after  vcrdid.     ibid, 

Trover  pro  una  parcdla  fill,  good.        ibid. 

Trover  de  tribus  pedis  vini  branditati,  An- 
glice brandy  wine,  good  upon  demurrer. 

ibid. 

Rrover  de  quadain  parcella  ctilmi,  bad  after 
verdict.  192 

Treipais  de  quadcim parcella  hordci,  bad  after 
verdidl.  ibid. 

^aedam  viefuagia,  certain  enough  in  quod 
permit  tat.  277 

Nufance 
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Nufance  de  aide,  de  aedificio,    de  fahrica. 

Page  277 

Judgment  affirmed  on  an  information  for 

felling  live  cattle  or  caufing  them  to  be 

fold.  284 

A  bond  in  prae  mid  viginti  in  quadrans  li- 

bris,  explained  by  the  condition,   and 

good.  _  _         335 

In  cafe  for  flopping  a  watercourfe  ohjlupa- 

vit  generally  is  good  after  verdift.    452 

In  cafe  againft  a  phyfician,  it  is  enough  to 

fay  he  adminiftred  phyfick  unfkilfully, 

without  fhewing  the  particular  defeft. 

471 

Tndidment  for  ingrofling  magnam  qiianti- 

tatem,  ^c.  ill.  475 

Breach  of  covenant  may  be  afTigned  di- 

I'erjis  diehiis  et  vicibus,    otherwife  of  a 

penal  law.  479 

Trover  for  a  quantity  of  cloves,  mace  and 

nutmegs,  without  fliewing  them  to  be 

mixed,  good  after  j  udgment  by  default. 

5S8 

What  certainty  is  required  in  trover,     ibid. 

■Cafe  for  finding  fufficientia  efculenta,    &c. 

pro  diverjis  menfthus.  6 1 1 

What  certainty  is  required  in  the  return  of 

writs.  2 1 

See  appeal,  31Tiimpfit,  (£rcommttni.- 
cation,  Crpofition,  tpabfas  co^ 
pu6,  3nDiament0,  burner, 
i5fiuic  ana  niifnouier,  il3iirancf, 
Return  oi  lujirs,  ^-tatute?,  aer-- 

Cettiojati. 


A  record  may  be  removed  in  B.  R.  im- 
mediately by  certiorari,  as  well  as  by 
certiorari  and  mittimus.  2  1 6 

Certiorari  returnable  in  B.  R.  lies  in  all  ju- 
dicial proceedings  in  which  error  does 
not  lie.  469 

CommilTioners  of  fewers  mull  obey  a  cer- 
tiorari, ibid. 

A  certiorari  lies  to  all  jurifdiftions  erefted 
by  llatute.  580 

A  certiorari  is  grantable  into  Wales.      581 

A  certiorari  to  remove  indiftments  againft 
y/.  and  B.  v/ill  only  remove  joint  indift- 
ments.  ^09 

See  i£i-ro2,  IJufcnoj  coi.ct?,  %zmx»»\ 


Cenion.    See  Piefcntment. 
crijai-ffe» 

A  charge  upon  land  to  be  paid  at  the  age 
of  twenty  one,  &c.  Ihall  fink  if  the 
perfon  dies  before.  Pa?e  ^08 

Seeg(ret0. 

ciljeffcr*   See  crto?,  ©utlaiu??, 

Cljofc  in  aafon.   See  Damagcief* 

Cljuccljesf   aiiTi    cljurcrj=?nrlii5*   See 
Pjcf)ibiticn. 

Cfjtirc&.toaitJcnig  anu  cljurclj  ratcis* 

Cannot  make  a  rate  for  repairs,  but  the 

parifhioners.  rg 

If  the  parifhioners  fliall  contribue  to  the 

ornaments  of  the  chancel.  "  ibid. 
Prohibition  to  a  fuit  on  a  rate  by  cuftom 

for  repairing  the  chancel.  ibid. 

Archdeacon    cannot    refufe    to    fwear   a 

churchwarden  eledted  by  the  parifh  be- 
caufe  minus  habilis.  jog 

See  2!oinin!j  in  aSion. 

QTircuitp  cf  aaion. 

Covenant  to  pay  a  rent-charge  in  fee  clear 
of  taxes ;  the  grantee  may  dedudt  a- 
gainft  the  covenantor  and  his  heirs,  but 


not  againft  his  alTignee. 


322 


Where  a  covenant  to  difcharge  a  man  from 
his  agreements  fhall  amount  to  a  defca- 
fance.  421,  689 

In  what  cafes  the  lefTee  may  deduft  for  re- 
pairs. 420 

Clerfe  of  tlje  peace* 

An  ancient  officer.  159,163 

Cannot  be  appointed,  but  for  life.        159 
Nomination  of  a  clerk  of  the  peace  good 
by  parol.  162 

Appointment  of  a  clerk  of  the  peace  du- 
rante beneplacito,  void.  1 66 
Appointment  of  clerk  of  the  peace,  with- 
out faying  of  this  county.                ibid. 

Colour. 
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A  college  in  a  univerfity  is  a  lay  corpora- 
tion. Page  6,  8 

Fellow  of  a  college  not  removed  by  fufpen- 
fion.  8 

Colour*   See  pieaHino;. 

Commcntiant*   See  pjcfentment. 

Commitment. 

A  man  cannot  be  committed  in  execution, 
iinlefs  prefent,  without  a  writ.  48 

By  fecretary  of  ftate  lawful.  65 

To  a  meflen'Ter  till  examination,  lawful. 

66 

Commitment  for  refcuing  a  traitor  ought 
to  fpecify  the  treafon.  67 

A  committittir  cannot  be  entred  after  the 
death  of  the  prifoner.  83 

Commitment  by  commiflioners  of  ban- 
krupts ought  to  be,  until  the  party  fub- 
mit  to  their  authority  in  that  inftance. 

100 

By  the  cenfors  of  the  college  of  phyficians, 
until  he  be  delivered  by  the  college,  or 
otherwife  by  due  courfe  of  law ;  too 
general.  2 1 3 

For  detention  of  tithes  or  other  ecclefiafti- 
cal  duties,  is  uncertain  and  ill.         323 

In  what  refpeds  a  fheriff  may  have  a  pri- 
foner lawfully  in  ward  after  the  return  of 
the  writ.  353 

A  new  attachment  againft  one  who  has 
efcaped  under  commitment  for  a  con- 
tempt. 396 

Commitment  may  be  to  a  perfon,  or  a 
prifon.  424 

A  man  cannot  be  committed  upon  a  con- 
viftion  of  deer-ftealing  and  return  of 
nulla  bona,  without  adjudging  that  he 
has  not  fufficient  diftrefs.  545 

If  a  man  may  be  difcharged  from  a  com- 
mitment, for  an  error  in  the  conviftion. 

546 

Power  of  committing  lewd  and  difordcrly 
perfons  to  New  Prifon.  699 

The  court  cannot  commit  for  non-pay- 
ment of  fees.  703 

See  9ccE{t0,  attacljmciit,  Courts, 
Crco?,  Cfcape,  ^nbfnis  co?pii!3, 
Plifonis. 


Common. 

Occupiers  cannot  prefcribe  for  common. 

Page  406 
Common  in  grofs  fans  nombre,    if  good. 

406,  407 
If  inhabitants  may  have  common  by  cu- 


(lom. 


407 


Common  claimed  a  tempore  franionis  cam- 
P-  645 

Common  appurtenant  to  a  mefuage,  or  to 
a  farm.  726 

Levancy,  ^c.  not  material  in  common  for 
a  certain  number.  726 

See  picfcciptlon. 

Common  J^lcaiEf.   See  courts,  ipji.- 
Dilcge. 

Conti(tion0. 

Condition  of  a  bond,  omitting  the  con- 
clufion.  38 

Condition  to  convey  lands  is  broken  by 
devifing  the  lands  to  an  infant,  other- 
wife  of  a  defcent.  1 1 2 

To  make  a  leafe  to  A.  before  fuch  a  day, 
or  pay  100/.  A.  dies  before  the  day, 
the  money  muft  be  paid.  280 

Conditions  performed,  where  to  be  pleaded 
fpecially.  597 

Where  in  confideratione  cujus  makes  a  con- 
dition precedent.  66^ 

See  coppijolD,  JntenumEnt. 

Confcfllon.    See  CDiDcnce,  Jiiujj.' 
nicnt0. 

Confirmation,     see  ^ymt  of  tfje 
JAiniy. 

Connoeratfon.  See  affimipfit,  Debt. 
Coiifpi'racp. 

An  aftion  will  not  lie  for  a  confpiracy, 

if  nothing  be  put  in  execution.        378 

"Writs  of  confpiracy,  what .''  379 
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(EonrEnblc. 

Steward  of  a  leec  may  fine  a  man  prefent 
refufing  to  take  the  office  of  con  ft  able. 

Page  70 
Caiife  to  refufe  a  conftable  elcfted.       138 

See  Botice,  Ipoo?,  Cinscnntj),  aLlar- 

Contempt*   See  Commitment* 

Contiminncc.    See  Difcoiitinuance, 
limitation,  Ecturn  of  U)?it!3* 

ContinunnHo*    See  Crcfpaf^* 
Contumacy*   See  Dcpjiijatioiu 

Coii^cpancc 

Leafe  and  releafe  by  a  termor  and  the  re- 
verfioner  will  convey  the  inheritance.  403 

See  Ooargain  auO  fair,  DeeDs,  In- 
tenomcnt* 


ConDigtonsf* 

A  conviftlon  on  an  information  for  having 

concealed  wafh-backs,  quafhed  becaiife 

the  evidence  was  modo  habet.  509 

in  fummaryconvidtions  forms  may  be  dif- 

penfed  with.  58 1 

In  a  conviftion  for  deer-ftealing  the  day 

need  not  be  fet  forth.  582 

Confideratmn  eji  is  not  neceflary,  or  contra 

facem.  583 

Illicit e  occidit,  fufficient  in  a  convidion  oi 

deer-ftealing.  ibid. 

Execution  on  a  convidion  of  deer-ftealino- 

in  B.  R.  5S4 

See  Commitment,  IpleatJinu,  Ridt^. 


Contjocation.   Sce  Ccclcfiaaical  pcr- 
fonp,  &c. 


Conufance  of  pleaisi* 


The  manner  of  claimino-  it. 


421.475 


Coparcenctis*   see  patcenct/j* 


Copin 

A  man  examined  by  commiffioners  of 
bankrupts  is  not  intituled  to  a  copy  of 
his  depofition.  Page  1 53 

"Where  an  original  writing  is  evidence,  the 
copy  may  be  evidence.  154 

Copies  of  conviftions  of  felony  cannot  be 
had  without  leave  of  the  attorney  ge- 
neral, i^c.  253 

Copy  of  the  book  of  the  office  of  faculties 
difallowed.  745 

Copy  of  the  inrolment  of  a  deed  leading 
the  ufes  of  a  fine  is  evidence.  746 

See  ClJiDcnce,  lil3C!0, 

Coi-ipIjolD. 

Is  not  held  of  the  manor.  44 

A  copyhold  fine  may  be  appointed  to  be 
paid  out  of  the  manor.  4^ 

Surrender  may  be  to  the  ftevvard  out  of 
the  manor,  but  not  admittance.         yS 

In  pleading  a  copyhold  the  grant  of  the 
lord  muft  be  fhewn.  132 

A  cuftomary  right  of  appointing  a  guar- 
dian is  not  taken  away  by  the  ftatute 
12  Car.  2.  f.  24.  ibid. 

Steward  of  a  manor  may  be  retained  for 
years  without  deed,  and  may  hold  courts, 
but  cannot  take  furrenders  out  of  court. 

If  a  copyholder  may  liave  trefpafs  againlt 
the  lord  for  cutting  trees  which  he  is  in- 
tituled to  for  repairs.  r  rj. 

Surrender  of  a  copyhold  is  to  be  conflrued 
as  a  conveyance,  and  not  as  a  will.    630 

Surrender  may  be  made  to  a  perfon  ap- 
pointed by  a  deputy  fteward  as  his  de- 
puty for  that  purpole.  658 

Power  of  a  fteward  de  fa5lo.  660 

Devife  of  a  copyhold  on  condition  to  pay 
money  to  J.  S.  if  the  condition  is 
broken,  J.  S.  muft  be  admitted,  and 
make  an  entry  before  he  can  furrender. 

726 

See  ancient  temefne,  Ctiirjcnce,  jn-- 
fant,  3iointenanti3,  poiaecjsf. 


Co?pa-- 


contained  in  tbe  FiKsT  Volume. 


.Accepting  a  new  charter,  may  ufe  it  as  a 
grant  or  confirmation.  P^ge  32 

Corporation  cannot  be  effoined,  or  enter 
into  recognilancc.  79 

Cannot  have  two  names  by  grant,  other- 
wife  by  prefcription.  ^o 

A  cuftom  to  chufe  members  of  a  corpora- 
tion, and  remove  them  ad  libitum,  ought 
to  be  fpecially  averred.  39  ^ 

Information  for  admitting  freemen  not  re- 

fident.  .       .      J^^^ 

A  corporation  cannot  prefcribe  in  them- 

felves,  v/ithout  fhewing  that  they  are  a 

corporation  by  prefcription.  55^ 

Removal  of  a  common-council  man  at  dif 

cretion,  a  good  return  to  a  mandamus. 

710 

See  Bi'latu,  DiSfciucIjiTcntent,  Dif- 
fentcr0,  €jcamcnt,  CffoinS, 
c^anDaimis,  Baxwz  nnn  mifno^ 
mcr,  l??cfcciption,  Clifito?. 

Treble  cofts  as  well  as  damages  on  2  TFill. 
(^  Mar.  c.  5.  for  pound-breach.         19 

In  trefpafs  where  the  defendant  confents  to 
a  view,  the  plaintiff  fliall  recover  full 
cofts.  7^ 

Party  grieved  fhall  have  cofts  in  a  penal 
aftion,  but  not  a  common  informer.  172 

In  courts  baron,  ^c  full  colls  fliall  be 
o-iven  in  actions  for  words,  though  tlie 
damages  are  under  40  s.  1 S  2 

No  cofts  for  the  defendant  en  a  demurrer 
to  a  plea  in  abatement.  337 

Full  cofts  (hall  be  given  in  trefpafs  remov- 
ed by  habeas  corpus,  though  tKe  damages 
are  under  4.0  s.  395 

Damages  are  under  405.  in  trefpafs,  wound- 
ing," and  difturbing  in  poflcfTion,  full 
cofts  are  not  to  be  given.  56b 

A  plaintiff  nonfuit  not  upon  the  merits 
fiiall  not  be  ftaid  in  a  new  adion  till 
payment  of  cofts.  697 

See  amcuomciit,  €Jcccuto?£5,  Oaiue. 


CoUenant, 

In  covenant  the  breach  may  be  afligned  as 
general  as  the  covenant,  otherwife  in 
debt  upon  bond  to  perform  covenants. 

P^ge  106 

On  mutual  covenants  an  aiflion  may  be 
maintained  by  either  party  without  per- 
forming his  own  part.  124 

Covenant  to  pay  money  on  two  contin- 
gencies, which  fliall  firft  happen,  the 
plaintiff  fhews  that  one  of  them  has 
happened,  he  need  not  aver  that  it  is 
the  tirll.  13^ 

Covenant  to  leave  mill-ftones  in  as  good  a 
condition,  or  to  pay  the  damage  to  be 
eftimated  by  J.  the  covenantor  muft 
procure  the  cftimation.  279 

Covenant  to  pay  a  rent-charge  clear  of  all 
taxes,  includes  the  land-tax.  3 1 8 

Covenant  to  pay  a  rent  clear  of  taxes  to 
the  grantee  and  his  heirs,  will  include 
afiigns.  320 

Where  an  a£l:  of  parliament  will  repeal  a 
covenant.  321 

Tenant  in  fee  covenants  to  pay  a  rent- 
charge  clear  of  taxes,  an  aftion  will  not 
lie  upon  this  againft  his  affignee.       322 

Covenant,  that  lands  limited  in  jointure 
are  and  fliall  continue  of  the  value  of, 
i^c.  extends  to  all  the  limitations,  as 
well  as  to  the  jointure  eftate.  366 

A  covenant  in  a  deed  of  bargain  and  fale 
not  inrolled  is  binding,  3S'8 

Where  a  covenant  to  difcharge  a  m.an  from 

his  agreements  fhall  amount  to  a  defea- 

fance.  421,  6Sq 

Aflignment  of  a  bond  is  a  covenant.    36S 

See  \£crtainti',  ercciito^s,  Q3o?t(ynffC, 

Caantp  palatine.    See  juri$tJiai'cm. 
Courts. 

Court-baron  may  be  lield  before  the  ftew- 

ard  by  prefcription.  92 

Courts  of  record  only  can  fine  or  commit 

j      to  prifon.  4^8 


Stile 
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Stile  of  the  court  of  C.  B.  in  an  aftion  for 
unwarrantably  entring  up  a  judgment. 

Page  485 

See  31nDiatncntici,  Icet,  (illalesit 
Cuaouu 

That  an  executor  (hall  pay  a  debt  upon 
fimple  contraft  equally  with  a  fpeciaky, 
not  good.  ^J 

To  eleft  a  conftable  for  one  year  fliall  be 
intended  for  the  next  year.  70 

General  ctjftoms  may  extend  to  new  things. 

499 

Sec  Common,  JFojcign  attncOment, 
3!ntennment,  Icct,  LontJott, 
$l9ei-cljaiU!3,  lp|oljiWtion,€itijej3, 


Where  a  man  fliall  anfwer  for  confequen- 
tial  damages.  Page  480 

Damages  given  for  the  value  of  a  bank- 
bill  againft  the  hundred.  727 

Juilification  of  words  in  mitigation  of  da- 
mages, ihid. 

See  aai'oii,  Qmcntimeut,  9tJ0i»?i), 
Cons,  Dificef^,  CcnUer,  Viul- 
paOJ« 


w 


Damages  anti  inriuir]?* 

HERE  the  jury  do  not  try  the 
ifllie,  though  they  might  have  af- 
fefled  damages,  a  writ  of  inquiry  may 

go-  .  .         59 

Damages  may  be  increafed  on  view  of  a 
maim,  though  maihemiavit  is  not  in  tlie 
declaration.  176 

Damages  may  be  increafed  on  view  of  an 
apparent  wound,   though  not  a  maim. 

ibid. 

Damages  increafed  on  view  of  a  wound  af- 
ter a  writ  of  inquiry  executed.  ibid. 

Damages  cannot  be  increafed  by  a  judge  of 
nifi  prius,  but  if  evidence  be  given  of  a 
great  wound,  he  may  (if  not  a  judge  of 
the  fame  court)  certify  it  upon  the  po- 
liea,  that  t!ie  court  may  increafe  da- 
mages, ibid. 

Damages  laid  for  a  time  fubfequent  to  the 
adlion  brought,  ill.  329 

After  a  recovery  in  a  battery  no  aftion  lies 
for  farther  confequential  damages.  339, 

692 

Treble  damages  are  not  recoverable  in  cafe 
for  refcuing  a  diftrefs  for  rent,  without 
(hewing  that  he  caufed  the  diftrefs  to  be 
appraifed,  and  concluding  cofiira  for- 
tnam  Jlatuti.  342 

Writs  of  inquiry  awarded  in  C.  B.  without 
day  given,  ^c  388 


Date. 

Adatti  in  a  leafe  for  life  includes  the  day 
of  the  date.  85 

Declaration  on  a  bond  cujiis  dat.  idc.  and 
the  bond  produced  has  an  impofTible 
date,  good;  ot\it<:\v\k  oi gerem dat.  336 

A  die  datus  excludes  the  day.  480 

A  date  impofTible  in  the  year  of  the  King, 
but  right  in  the  anno  domini.  703 

See  '(l.\\m, 

Dai?,   See  jRctutn  Of  U)?iti5,  Cimc, 
Debt. 

Debt  or  indebitatus  ajfumpfit  will  not  lie  on 
a  wager.  6^ 

Will  lie  for  money  given  to  an  ill  ufe,  as 
to  be  laid  out  in  bribes.  89 

Leave  of  abfence  to  a  foldier,  good  con- 
fideration  in  ajjimpjit.  ..    312 

See  aiTumpfiMimitation,  ^affei'  ana 
fecuant,  Statutes. 

Deceipt.  See  ancient  ncmefne,  iffne?, 

Declacation.   See  Ccctaintj). 

DccHiS. 

Good,  not  naming  the  parties.  28 

Prima   deiiberatum.,  by  whom   it  may   be 

pleaded,  and  how.  354-^35^357 

A  deed  cannot  be  avoided  by  durefs  of  im- 

prifonment  of  a  ftrangcr.  257 

See  Clerk  of  tlje  peace,  Copp,  Date, 
€|ca;nent,  C£Uitience,  <J5?ant0, 
i^anDamug,  il5otice,  SDfficerj;, 
li^leaning,  CraiJecfe,  eieniic* 


Dwr- 


contained  in  the  F  iKsT  V  O  L  U  m  E. 


D£ec--f!cnlinff» 

Killing  deer,  where  there  is  a  pretenfe  of 
right,  is  not  within  the  afts  againft  deer- 
ftealing.  Page  584 

See  Commitment,  ConiJiSionisi, 

a)efearance»    See  Ciccuftp  of  a8iofu 

Dcfcnfc,   See  j^aiiic  aiin  mifnomec, 
pieaoins. 

Demaim.   see  Eequcttt 
Demurrer. 

ConfelTes  only  matter  of  fact  well  pleaded. 

18 

Demurrer  to  a  demurrer,    a  difcontinu- 

•   ance.  20 

Is  a  plea.  22 

If  caret  forma  be  a  good  caufe  of  demurrer. 

Demurrer  to  a  plea  in  abatement,  con- 
cludes as  in  bar,  not  material.  ^59^ 

See  ameimmcnt,  il^ame  aiiD  mitna- 
mer,  picaoiiio:,  p?ECO0at(UCj 
^ucplufajjc,  Ccaljecfc. 

Depaituce.   See  picatiino:. 

Depofitions,  See  copp,  etJincnce. 


Dcp^iiiatfoii. 

Contumacy  good  caufe  of  deprivation 

See  ecclenaftlcal  pcrfons, 
mu5,  a(flto^ 


Deptitp. 

A  deputy-fteward  may  hold  a  court  in  his 


own  name. 


Defcent.    See  Mm. 
Dctainei-  aiiD  tictfniic. 

A  man  cannot  detain  title  deeds  for  draw 


DeDife. 

Devife  to  A.  for  years  if,  ^c.  remainder 
to  his  ifluc  male,  remainder  to  B.  the 
devife  to  the  iffue  male  of  J.  in  con- 
tingency is  ill,  and  the  remainder  de- 
vifed  to  B.  will  veft.  Page  3 

Of  a  reverfion  to  the  ifilie  male  of  A.  by  a 
future  wife,  with  remainder  over.       37 

To  heirs  male,  witli  diredions  for  a 
daughter's  portion,  gives  an  eftate-tail. 

186 

Direftion  in  a  will,  that  the  heir  fhall  re- 
nounce all  his  right  in  luch  lands  to  a 
younger  fon,  amounts  to  a  devife.    187 

A  remainder-man  in  fee  devifes  all  his  re- 
mainder, it  gives  a  fee.  ibid. 

Devife  to  E.  A.  for  life  without  impeach- 
ment of  wafte,  and  if  he  have  iflue 
male,  to  fuch  iflue  male  and  his  heirs  ; 
whether  this  gives  an  eftate  for  life,  or 
in  tail.  203,  209 

Where  an  exprefs  eftate  for  life  is  devifed, 
if  fubfequent  words  will  create  an  eftate- 
tail  by  implication.  204,  209 

Ifliie  male  may  be  a  word  of  purchaie  in  a 
devife,  and  denote  a  particular  perfon, 
and  the  lirft  fon  will  take,  unlefs  tiiere 
be  two  fons  then  living.  205,  206 

Executory  devife  may  be  good,  to  take 
effeft  foon  after  the  determination  of 
one  life.  207 

If  E.  A.  have  iflue  male,  then  to  fuch  ifliie 
male  ;  if  he  die  without  ifliie  male,  then 
to  T'.  R.  wh-jdier  a  rc-iainder  vcfted  or 
contingent.  20^ 

A  term  deviled  ftr  life  l]>a!l  after  the  death 
of  the  dcvifce  belong  to  the  executory  of 
the  teftator.  325 

On  a  devife  to  a  wife  for  life  the  heir  is  rc- 

lievable  in  equity  againft  her  dower.  43 S 

(^"^"^   If  a  devife  of  lands  purchafed  after  making 

the  will  be  good.  il,ij, 

Devife  to  a  younger  fon  and  is  heirs,  and 

if  he  die  v.ithout  heirs  to  tlie  right  heirs 

of  the  devifor,  gives  an  eftate-tail.   r^6?^ 

Devife  in  truft  for  two  for  life,  equally  to 

be  divided,  £?<:.  and  then  in  truft  for 


ing  a  wrir;ng. 

See  'Bailment, 


]pim\ 


Diacei% 


738 
13lca3inij, 


the   heirs  of  the   body  of  A.  gives  an 

721 


eftate  for  life  in  common. 


!a. 


i 


qH 


Miftake 
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Miftake  of  the  county  in  a  devife  of  land- 

The  heir  takes  lands  by  defcent  that  are 
devifed  to  him  charged  without  altera- 
tion of  the  eftate.  ib'id. 

A  term  devifed  to  executors  is  loft  by  the 
renouncing  of  the  executors,  740 

See  abetment,  EemainUcr. 
iDifatJilit?*   See  pcrjurj?* 

Dftcontinuattce. 

A  difcontinuance  as  to  one  defendant  in 
trefpafs,  is  a  difcontinuance  as  to  all.  599 

A  plea  introduced  as  to  part,  is  not  made 
good,  to  fave  a  difcontinuance,  by  mat- 
ter following,  that  goes  to  the  whole. 

716 

Judgment  entred  in  another  term  after 
argument,  to  fave  a  difcontinuance.  ibid. 

See  fccmuccec,  Cttoi,  IpIcaHinff* 

Difcontinuance  of  cffate*  See  ogacon 
ano  feme. 

Di^francljffemcnt. 

Summons  is  not  neceffary,  where  the  par- 
ty is  heard.  225 

A  freeman  created  by  patent  under  the 
common  feal  muft  be  difcharged  in  like 
manner  -,  if  he  was  made  free  by  elec- 
tion, he  may  be  disfranchifed  by  order. 

226 

Embeziling  the  corporation's  money  is  no 
caufe  of  disfranchifement,  becaufe  an 
aftion  will  lie  for  it.  iUi- 

Rarm<^  the  corporation's  books  is  no  caufe 
of  disfranchifement,  unlefs  it  be  fhewn 
to  be  to  their  detriment.  ihid. 

See  Dcp?ti3ation,Co?poMt(on,  ^m- 
Danuisi* 

5Diircnter0. 

Toleration  a<ft,  a  private  aft.  30 

The  corporation  ad  13  Car.  2.  c.  i.  if 
pleadable  in  excufe  for  not  undertaking 
an  office.  3- 

Quakers  may  be  committed  for  non-pay- 
ment of  tithes  upon  27  Hen.  8.  c.  20. 
..    2 


notwithftanding  7  fc?  8  fVill.  3.   c.  34. 

Page  223 

A  quaker  is  intituled  to  his  freedom  on  his 

affirmation.  337 

See  Joining  in  aSion,  $^anlianiu&. 
3Difltef0* 

Notice  to  the  owner  of  the  goods  diftrain-^ 
ed  is  fufficient.  54 

Diftrefs  taken  in  two  counties  may  be  ap- 
praifed  by  authority  of  the  officer  in  one 
county.  55 

Diftrefs  taken  in  two  places  for  one  caufe 
ought  to  be  impounded  together,     il/id. 

Lands  in  two  counties,  not  contiguous, 
are  demifed  together  -,  a  diftrefs  taken 
in  one  county  cannot  be  driven  into  the 
other.  i^-^- 

A  diftrefs  fold  at  the  appraifed  price  ftiall 
be  intended  to  be  fold  at  the  beft  price. 

ibid. 

A  tortious  diftrefs  may  be  refcued  before 
it  is  impounded,  but  not  after.  1 05 

Where  cattle  efcape  into  ground  without 
the  default  of  the  owner,  they  are  not 
diftreinabie  for  rent,  until  they  are  le- 
vant and  couchant.  1 69 

A  leafe  is  made  for  two  years,  and  farther 
at  will ;  whether  the  leflbr  may  diftrain 
for  the  rent  of  the  two  years  during  the 
eftate  at  will.  171,280 

Executor  of  tenant  for  life  of  a  rent-charge 
may  diftrain  by  32  HfB.  8.  c.  37.      173 

If  cattle  of  a  ftranger  not  levant  and 
couchant  are  liable  to  diftrefs  for  a  rent- 
charge.  _  169,  308 

The  averia  carucae  are  privileged  againft 
diftrefs  for  rent,  where  there  is  other 
fufficient  diftrefs.  385 

Cattle  diftreined  for  rent  muft  be  returned 
upon  payment,  though  return  irreplevi- 
fable  hath  been  awarded.  643 

On  tender  of  damages  a  diftrefs  ought  to 
be  difcharged.  7^9 

U'ithentam  ftaid  on  tender  of  damages  af- 
fefi"ed.  720 

Detinue  for  detaining  a  diftrefs  when  the 
arrears  are  tendered,  after  return  irre- 
plevi  Cable.  _  ibid. 

Cattle  diftreined  may  not  be  tied.        ibid. 

No 


contained  in  /Z/^  F  i  R  s  T  Volume. 


No  aftion  lies  after  a  diftrefs  for  the  fame 
caufe,  unlefs  tlie  diftrefs  dies,  or  efcapes 
through  the  defendant'sdefault.P^^^72o 

See  ai)oto?p,  'Bplalu,  commitment, 
2:)amao;e0,  leet,  Ccuoci;,  CoU* 

Where  an  executor  is  made,  the  fpiritual 
court  cannot  compeldiftribution.  86,363 

Freehold  pur  auter  vie  is  not  within  the 
ftatute  of  diftributions.  96 

A  grandfon  of  a  brother  is  not  intituled  to 
dillribution  againfc  another  brother  of 
the  inteftate.  571 

Dotucc. 

Is  due  of  a  capital  mefuage  that  gives  title 
to  a  new  barony.  72 

See  auecmeat,  DeUife,  CllatesJ* 

Ducljp  of  lancanei:.   See  e^ant  of 
tlje  S^inff. 

Durcfisf*   SeeDeengf, 


Ccclcnattfcal  pecfong  aim  iwimt- 
tioiu 

A  Prebendary,  or  fellow  of  a  college, 
is  not  ckricus  beneficial  us,  unlefs  he 
have  a  fole  corps.  265 

Where  the  common  law  and  ecclefiaftical 
law  have  concurrent  jurifdidion.      323 

An  archbirtiop  has  provincial  jurifdiftion 
over  the  bifhops.  447 

And  may  deprive  them.  541 

A  perfonal  offence  of  a  bifliop,  though 
committed  in  the  charafler  of  incum- 
bent of  a  particular  church,  is  examin- 
able by  the  archbidiop.  448 

The  canons  of  1603  are  binding  upon  the 
clergy.  449 

There  are  no  fees  for  chriftenings  or  bu- 
rials but  by  cuftom.  4.50 

Ecclefiaftical  perfons  may  be  deprived  for 
offences  againft  the  duty  of  their  office, 
though  punilhablc  at  common  law,  450 


A  man  may  be  cited  for  fubftradion  of 
tithes  in  the  diocefe  where  the  lands  lie. 

Page  ^5^^534 
An  executor  may  be  cited  for  a  legacy  in 

the  court  where  the  will  is  proved.  453 
The  convocation  has  no  power  to  deprive 

biftiops,  545 

See  p?oljfl)itioti,  PECfuri),  @>(monp, 
Citfjcio!,  dialfg,  mitiicf^* 

Cieament* 

On  demife  of  a  corporation  without  deed, 
is  good  after  verdift.  136 

Two  demifes  in  an  ejeftment  with  one  ha- 
bendum. 561 

If  a  plaintiff  in  ejedlment  may  proceed  a- 
gainft  one  defendant  after  entring  a  non 
prof,  or  retraxit  againft  the  other.     7 1 8, 

Coparceners  may  join  m  the  leafe  in  ejeft- 
ment.  726 

Demife  in  ejeftment  laid  at  a  time  to  come. 

728 

Joint  defendants,  one  appears  and  con- 
feffes,  &c.   the  other  makes   default. 

....  717.729 

A  plamtiff  in  ejeftment  may  make  title 

under  the  ftatute  of  limitations.       741 

A  note  given  to  hold  land,  by  a  perfon 

who  has  a  better  title,  gives  no  poffef- 

fion.  746 

See  ancient  Uemcfnc,  Ccrtafntp,  ejce-- 
cution,  Ltmitation,  ^titz  fa< 
cia0. 

elegit.    See  (£jcccutfon» 
eniblemcntjs. 

If  a  leflee  at  the  end  of  his  term  leaves 
corn  upon  the  land,  the  leflbr  cannot 
put  in  his  cattle.  iS'^j 

Sec  CitrjC33(. 

Cntru.  See  Cappljofn^  e^ieafmcnt, 
JFoicfblc  fntrp,  ifoiuictioii,  JLU 
m(tat(ou»  EemaintJcr,  jRcnt. 


Crro?. 
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Lies  not  immediately  in  parliament  from 
the  Exchequer.  Page  \6 

Error  does  not  lie  in  the  Exchequer  cham- 
ber on  an  award  of  execution  of  a  judg- 
ment of  B.  R.  affirmed  in  the  Exche- 
quer chamber  -,  nor  of  a  judgment  in 
fcire  facias  againft  bail.  97^  9^ 

If  a  writ  of  error  depending  may  be  plead- 
ed in  delay  of  debt  upon  a  judgment.  47 
Writ  of  error  quaOied,    becaufe  all  the 
proper  parties  are  not  plaintiffs.  7 1 

Defendant  in  error,  if  a  party  in  court,  ihid. 
Writ  of  error  coram  vobis,  reciting  the  for- 
mer writ  to  be  returnable  coram  nobis, 
where  it  was  before  the  King  and  the 
late  Queen,  quafhed,  1 5 1 

Writ  of  error  is  abated  by  death  of  one 
of  the  plaintiffs,-  but  not  by  the  death 
of  a  defendant.  _     244 

Bail  cannot  have  error  upon  the  principal 
judgment.  32  S 

Error  tam  quam  may  be  quafhed  as  to  one 
judgment,  and  Hand  good  as  to  another. 

ibid. 
Writ  of  error  not  to  be  quafhed  till  the 
tranfcript  returned  and  filed.  329 

Variance  in  thtjimul  cum  in  the  record  re- 
turned is  not  material.  347 
Writ  of  error  brought  by  one  defendant 
fuperfedes  execution.                         405 
Error  does  not  lie  on  denying  a  prohibi- 
tion upon  a  fuggeflion.  545 
A  writ  of  error  of  a  judgment  on  a  re- 
cognifance  quafhed,  becaufe  it  was  in 
adjudicatione  executionis  jtidicii.  553 
Error  does  not  lie  on  a  judgment  quod  par- 
ti tio  fiat,  before  final  judgment.        610 
Where  one  of  the  defendants  is  outlawed, 
the  writ  is  determined  as  to  him,  and 
the  other  may  bring  a  writ  of  error 
without  him.  691 
Writ  of  error  quafhed  for  a  variance  in  the 
flile  of  the  court.  704 
Death  of  the  principal  before  a  capias  fiied 
out,  not  afhgnable  for  error  by  the  bail, 
but  ground  for  audita  querela.  2  8 
Undue  allowance  of  efToin,  no  error,      yg 
An  infant  fues  by  guardian ;  if  there  is 
no  admittance  upon  record,  it  is  error, 


but  judgment    mufl    not  be  arrefled. 

Page  232 
Denial  of  imparlance  not  error,  unlefs  it 

appear  on  the  record,  that  the  party  was 

intituled.  285 

Mifdirefting  the  jury  is  not  afTignable  for 

error.  470 

Want  of  time  and  place  in  ajfumpfit  is  error. 

Si} 

Judgment  of  refpondes  oujter,  where  it 
ought  to  be  in  chief,  is  not  afTjgnable 
for  error  by  the  defendant.  594 

Where  one  defendant  is  an  infant,  and  ap- 
pears by  attorney,  a  judgment  given 
againft  the  defendants  fhall  be  reverfed 
as  to  them  all.  600 

Proceedings  on  writs  of  error  to  Chcjier. 

On  reverfal  of  a  judgment  in  parliament 
for  a  defendant  on  a  verdift,  the  parlia- 
ment fhall  give  the  new  judgment.     10 

Judgment  for  a  defendant  on  a  demurrer 
reverfed  in  the  Exchequer  chamber,  the 
new  judgment  fhall  be  given  inB.  R-  ibid. 

If  appearance  will  aid  error  in  procefs, 
where  the  defendant  demurs  upon  the 
procefs.  2 1 

Difcontinuance,  where  the  proceeding  on  a 
writ  of  error  coram  vcbis  is  not  entred 
upon  the  fame  roll  with  the  former  writ 
of  error.  15^ 

Judgment  for  an  avowant  for  more  rent 
than  can  be  due  mull  be  reverfed  for  the 
whole.  256 

The  record  is  removed  from  Ireland  by  a 
writ  of  error.  427 

A  certiorari  granted  after  a  return  of  no 
original,  without  notice.  695 

See  abatement,  atneiruuicnt,  a^0U)}p, 
"Batl,  ceftio?ai'i,  Ccmmi'tincnt, 
Cfcape,  Crecution,  Ir.fctio? 
coiiits,  0iulnto?p,  Ip^oIjiCinou, 
Eccoticrp,  (HctOia* 

€fcnpc. 

A  habeas  corpus  cannot  be  pleaded  to  an 
cicape  that  happened  long  before  the  re- 
turn of  it.  241 

Efcape  is  not  purged  by  receiving  the 
money    of   the    defendant   afterwards. 

399 

Indid- 


contained  in  t/je  F  iKsT  Volume. 


Indiftment  againft  a  gaoler  for  the  elcape 
of  a  traitor  oiiglit  to  fhew  that  he  was 
committed  for  treafon.  Page  424 

Error  in  the  commitment  will  not  excufe 
the  gaoler  for  an  efcape.  il/id. 

A  fherifF  is  chargeable  criminally,  though 
not  capitally,  for  efcapes  fuffered  by  the 
gaoler  of  prilbners  committed  to  the 
Iheriff.  i/^id. 

Efcape  of  a  criminal  that  is  pardoned  is 
punifhable.  425 

The  fheriff  may  juftify  an  efcape  by  the 
plaintiff's  order.  §§s 

It  is  no  plea  for  a  gaoler,  that  traitors  broke 
the  prifon  againft  his  will.  651 

A  committittir  upon  the  roll  is  good  evi- 
.dence  in  efcape,  without  an  entry  in  the 
marfhal's  book.  705 

See  a\)ecmriit,  Commitment,  <&xm\- 
to?9,  P^ifonsf,  CcnUccfc. 

Cffoiit. 

Cannot  be  call  by  a  corporation  aggregate. 

Undue  allowance  of  it,  not  error.  ihid. 
Caft  and  not  adjourned,  a  nonfuit.  ibid. 
Judgment  final  on  quafliing  an  eflbin.  80 
That  an  attorney  is  entrcd  of  record,  good 
challenge  to  an  effoin.  ibid. 

Sec  CttOl, 

CffateiEJ. 

Officer  at  will  may  furrender  to  the  King, 
and  the  will  is  not  determinable  by  the 
officer.  5 1 

A  new  created  freehold  may  be  granted  in 
future.  52 

Feoffment  to  the  ufe  of  //.  and  his  heirs, 
and  for  default  of  iffue,  ^c.  gives  an 
eftate-tail.  101 

Limitation  to  y/.  for  life,  remainder  to  B. 
for  ninety-nine  years,  remainder  to  the 
heirs  of  the  body  of  //.  this  is  an  eftate- 
tail  executed,  and  the  wife  fhall  be  en- 
dowed. 327 

See  Covenant,  Dcbife,  D{fcantinu= 
ance  of  ea.itc,  Diffntiution, 
iFinejs,  IcafcsJ,  L^IcaDiitg, 


(EffOppEl. 

Where  an  heir  in  tail  is  returned  herr  in 
fee  and  warned,  after  the  award  of  exe- 
cution he  connct  give  the  intail  in  evi- 
dence on  an  ejcdtment.  -f ''^f'^  590 

If  pleiie  adminijlravit  may  be  given  m  evi- 
dence on  a  fcire  fieri  inquiry.    589,  59 1 

If  giving  judgment  by  default  by  an  exe- 
cutor is  a  confefllon  of  affets.    589,  59 1 

Where  a  leafe  before  purchafe  will  enure 
byeftoppel.  729 

See  ii5amc  ann  iiu'fnomcc,  J^lcatiino:, 
p^iuacjje,  EEiuin  of  uijitjs,  Clfejs, 

CaceatSf*    See  ECC0?tJ!5. 

Comparifon  of  hands  not  evidence  in  a  ca- 
pital cafe.  40 

Confeflion  of  the  under-IherifF  evidence 
againft  the  Iheriff.  190 

Depofitions  taken  by  commiffioners  of 
bankrupts  cannot  be  ufed  at  a  trial.  220 

Commiffioners  of  appeals  from  the  com- 
miffioners of  excife  ought  not  to  pro- 
ceed on  the  former  depofitions,  unlets 
the  witneffes  are  dead,  i^c.  222 

In  an  aftion  of  falfe  imprifonment  againft 
the  officers  of  the  college  of  phyficians 
the  court  will  not  make  a  rule  for  the 
plaintiff  to  infpedl  their  books.        253 

An  anfwer  in  Chancery  is  evidence  of  a 
deed  againft  all  that  claim  under  that 
perfon,  and  reputation  of  claiming  fo  is 
fufficient  to  put  a  party  upon  ffiewing 
another  title.  3 1 1 

Infancy  is  not  evidence  on  mn  eji  failum, 
but  coverture  is.  '3^3 

Where  a  perfon  claims  an  intereft  againit 
a  parifti,  he  ftiall  not  have  a  rule  to  in- 
fped  their  books.  ^^-j 

A  warrant  upon  a  writ  is  evidence  of  the 
writ  on  behalf  of  the  party  arrefted. 

Motion  for  a  rule  to  produce  the  cuftom- 
houfe  books  denied.  705 

Information  of  a  perfon  fince  dead  may  be 

read  on  an  indidtmtnt  of  felony,   but 

not  for  mifdcmeanor.  729 

9  I  Writing 
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Writing  of  a  dead  peifon,  evidence.  Fage 

.  730 

Proof  of  a  will  cannot  be  made  againft  a 
man  by  confeffion  of  his  own  witnefs. 

ibid. 

A  verdifl:  may  be  evidence  for  a  third  per- 
fon  who  claims  a  remainder  by  the  lame 
deed,  }^'^^_- 

What  a  witnefs  fwore  at  a  former  trial  is 
evidence  after  his  death.  ihid. 

Property  of  the  foil  is  evidence  on  the  ge- 
neral ifliie,  but  not  a  particular  right  in 
another's  foil.  732 

If  a  fpecial  right  may  be  given  in  evidence 
on  the  general  iflue  in  an  adion  on  the 
cafe.  _  i^- 

Where  a  writing  may  be  proved  againft  a 
man  by  the  confeflion  of  his  own  wit- 
nefs. 724.  732 

A  ftiop-book  kept  by  a  fervant  that  is  dead 
is  evidence  of  the  delivery  of  goods.  732 

A  fhop-book  is  not  good  evidence  alone, 
unlefs  for  a  ftranger.  733,  745 

In  trefpafs  brought  againft  the  llieriff  for 
goods  taken  on  a  fieri  facias,  brought 
by  a  plaintiff  in  a  former  execution,  the 
fheriff  muft  prove  the  judgment.     733 

Examination  in  Chancery  proved  by  the 
examiner.  _      734 

An  old  furvey  taken  by  the  proprietor  of 
both  manors,  evidence  of  the  bounds. 

ihid. 

In  riem  per  defcent  the  heir  gives  an  extent 
in  evidence,  he  muft  prove  a  copy  of 
the  bond  to  the  King.  ibid. 

Depofitions  in  Chancery  are  evidence  af- 
ter the  bill  is  difmified.  y^S 

A  fteward's  draught  of  an  admittance  is 
evidence.  ibid. 

Confeflion  of  a  pawnbroker's  fervant  is  evi- 
dence againft  his  mafter.  738 

A  rule  of  court  is  proved  as  an  original 
writing.  745 

See   'Bactftcjt,     €opp,    Citojfion, 
pientinn:,   p^oljifaition,  Crinl, 

CxcommtiniCiUion* 

A  writ  of  excommunicato  capiendo,  expref- 
fing  the  caufe  disjunftively,  quafhed  in 
B.IL  61^ 


In  a  plea  of  excommunication  the  caufe 
muft  be  fhewn,  and  it  muft  conclude 
qiiot/fque,  &c.  Page  701 

€m\xtioiu 

Judgment  againft  five  defendants,  execu- 
tion cannot  be  fued  againft  four.      244 

After  the  death  of  one  of  the  defendants 
execution  may  be  fued  againft  the  reft 
without  zfcire  facias.  245 

A  writ  of  error  abates  by  death  of  one  of 
the  plaintiffs,  execution  cannot  be  taken 
out  without  a  fuggeftion  of  this.      ibid. 

Two  writs  of  fieri  facias  are  delivered  to 
the  fherifr  the  fame  day,  he  muft  exe- 
cute the  former  firft,  or  an  aflion  will 
lie  againft  him,  unlefs  the  plaintiff"  re- 
fufed  to  take  a  warrant,  fcff  252 

If  the  fheriff  fell  goods  under  the  fieri  fa- 
cias that  was  laft  delivered,  the  property 
is  bound,  and  he  cannot  feife  ti:em  un- 
der the  former  writ.  .  ibid. 

A  fieri  facias  cannot  be  executed,  after 
the  defendant  becomes  bankrupt.    Hid. 

Fieri  facias  not  returned  over-reached  by 
an  extent.  ibid. 

What  executions  lie  for  the  King.        307 

On  an  elegit  the  flieriff  may  deliver  the 
goods  to  the  plaintiff,  but  not  on  a 
fieri  facias.  34^ 

Execution  of  a  judgment  in  Ireland  af- 
firmed in  England.  427 

Where  a  perfon  is  put  in  pofTefTion  by  ha- 
bere facias  pojftfiionem,  &c.  and  that  is 
avoided  immediately  by  a  new  force,  he 
ftiall  have  a  new  execution.  482 

Execution  of  a  capital  fentence  in  B.  R. 
after  a  term  intervening  cannot  be  exe- 
cuted without  bringing  the  prifoner  to 
the  bar.  4^3 

Goods  taken  upon  a  levari  out  of  the  hun- 
dred court  cannot  be  delivered  to  the 
plaintiff.  .  674 

Where  the  fheriff  returns  the  delivery  of 
more  than  a  moiety  upon  an  elegit,  the 
execution  is  void,  and  the  plaintifi'fhall 
have  a  fcire  facias  for  a  new  execution. 

718 


Seifing 


contained  in  //^^  F  i  R  s  T  Volume. 


Seifing  ;part  of  the  goods  in  a  houfe  on  a 
fieri  facias  in  the  name  of  the  whole  is 
good.  Page  725 

See  'Banihcupt0,  Commftmcnt,  Coiv 
13(310110,  €rro?,  CliiOencc, 
ifcaiiUs,  3'i!fcr!02  courts,  Joint-- 
tainnt0,  ©iitlaiD?p,  Crol^er* 

Crecutois  nnl!  atiminiauntoje. 

Plene  adminijlravit  pleaded  to  a  fare  facias 
upon  a  judgment,  ill  upon  ipecial  de- 
murrer. 3,  4 

Debt  by  an  executor  for  an  efcape  mull  be 
in  the  detinet.  36 

Executor  may  have  cafe  a</cainft  a  fheriff 
for  a  falfe  return  of  a.  fieri  facias  in  the 
life-time  of  the  teftator.  40 

An  executor  pleads  judgments,  the  plain- 
tiff may  reply  to  as  many  of  them  as  he 
pleafes.  263 

On  judgment  againfl:  an  adminiflrator  du- 
rante minori  aetaie  a  fcire  facias  lies  a- 
gainft  the  executor,  (j^c.  when  of  age. 

265 

Plea  in  abatement  that  he  is  adminiflrator 
durante  minori  aetate^  mufl  aver  that  he 
continues  fo.  ibid. 

Executors  not  compellable  in  the  ecclefi- 
aftical  court  to  make  diftribution.     86, 

363 

An  infolvent  executor  is  not  compellable 

to  give  fecurity  in  the  ecclefiaflical  court. 

An  executor  brings  an  adlion  for  money 
received  to  his  ufe,  being  a  debt  owing 
to  the  teftator  and  received  by  the  de- 
fendant ;  if  he  is  nonfuir,  (^c.  he  fliall 
pay  cofls.  437 

In  an  aflion  upon  an  infimul  cmputaffet 
with  himfelf,  he  is  liable  to  cofts.    ibid. 

Judgment  againft  an  adminiflrator  as  af- 
fignee  in  covenant  for  not  repairing.  554 

In  an  aftion  upon  promife  by  an  admini- 
flrator, who  has  taken  out  adminiftration 
in  a  peculiar,  it  is  a  good  plea,  that  tlie 
defendant  was  refident  in  another  dio- 
cefe  at  the  time  of  the  death  of  the  in- 
teflatp.  562 

The  iheriff  may  return  a  devaflavit  upon  a 
fieri  faciaSy  without  a  fcirs  fieri  inquiry. 

3  '  53<^ 


If  plene  adniinifiravit  may  be  given  in  evi- 
dence on  a.  fcire  fieri  inquiry.     Page  589 

If  giving  judgment  by  default  is  a  con- 
fefHon  of  affets.  585,  ^p i 

Payments  by  an  executor  de  fon  tort  good. 

661 

Executor  pleads  a  judgment,  the  plaintiff 
replies  fraud,  the  fraud  mufl  be  tra- 
verfed.  678 

Pleading  two  judgments  admits  affets  above 
one.  "  679 

Debt  in  the  debet  and  detinet  by  an  executor 
for  an  efcape  in  the  time  of  the  teflator, 
ill  after  verdift.  698 

If  an  executor  may  maintain  infimul  compu- 
taffet  in  his  own  right  on  an  account  in 
right  of  the  teflator.  y^^ 

See  auecmcfit,  aijoiuzi),  aiuaru,  cu- 
ftom,  DcUife,  Diacibutton,  Cc-- 
cicfiaaicnl  pecfoniEf,  Cttoppc!, 
Cttinguifljmcnt,  3Jauniep0  ac- 
cotint0,  i3jl\jacffc,  l?2af)i&it(oii, 
Ccaljci-fe, 

Ctpofition  of  too?50  anu  fcntcncetf. 

Pleading  of  notice  given  to  T.  J.  will  be 
intended  of  the  fame  T.  J.  that  was 
named  before,  otherwife  of  cuidam  T.  J. 

119 

Ibidem  invent,  in  trefpafs,  refers  to  the  vilky 

and  not  to  the  clofe.  122 

Adtunc  in  the  award  of  releafes  fhall  refer 
to  the  time,  and  not  to  the  performance 
of  the  other  parts  of  the  award,  which 
may  be  void.  124 

Ante  lerliamhoram,  without  (zy'ing pcfi  me- 
ridiem, bad  pleading,  but  made  good  by 
pleading  over.  ibid. 

Words  tending  to  enlargement  fliall  not  be 
conflrucd  a  reflraint  of  a  former  claufe. 

269 

Juxta  tenorem  fequentem,  fufficient  in  an  in- 
didlment  for  a  libel,  otherwife  of  ad  ef- 
feSIum  fequentem.  415 

Adtunc  ct  ibidem  refers  to  the  Ia!l  time  and 
place.  ^jS 

See  05ia-5ci:,  Eclcarc0,  JRcma(ntift:. 
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.  Ci;tinguia)ment. 

Where  things  extinguiflied  as  between  tlie 
parties  Ihall  have  exiftence  with  refpett 
mothers.  Tages^^ 

Relation  will  make  a  nullity  between  the 
parties,  but  not  as  to  ftrangers.        52 1 

Obhgee  makes  the  obligor  executor  during 
the  minority  of  another  executor,  it  is 
no  fulpenfion.  6°5 

See  o^acon  ann  feme,  Cljarge. 
€i;to?fiom 

In  taking  money  for  the  ufe  of  ftalls  in  a 
market.  .         H9 

Indiftment  of  extorfion  in  taking  20  J. 
will  be  maintained  by  evidence  of  ta- 
king \s.  H9 

See  S^l'USf* 


A 


f  ailet  of  reto?ti» 

Recognifance  with  condition  will  not 
vouch  a  recognifance  pleaded  fingle, 


on  nul  tkl  record. 


84 


lair^  antJ  matltet0. 

If  the  owner  of  a  market  leaves  fufficient 
room  for  the  market  people,  he  may 
ereft  flails,  and  let  them  upon  his  own 
terms ;  but  if  he  does  not  leave  fufficient 
room,  it  will  be  extorfion.  149 

See  ©jant  of  tlje  laing* 
fatljer. 

Obliged  at  common  law  to  provide  for  his 
children.  41 

Juftices  cannot  order  a  maintenance  for  a 
child  to  be  paid  by  the  father,  without 
adjudging  that   the  child   is  poor,    or 


likely  to  become  chargeable. 


^99 


ifeejj.     See  Commitment,    (gcclefi= 

•    aifiCiiI  perrons,  Crtoifion,  li. 

nutation,  l^^ifonis,  p^oijitiitionis. 


AccefTories  to  a  new  felony,  guilty.P^_g-f4i  6 

A  faft  amounting  to  felony  is  not  indift- 

able  as  a  trefpafs.  7 1 2 

See  cuiDence,  0utIaU5??, 
Jfercp.    See  ^oU. 

linej)* 

Remainder  in  tail  limited  to  the  ifTue,  not 
barrable  by  the  father's  fine.  33 

A  fine  may  be  reverfed  as  to  part  of  the 
land ;  but  cannot  be  reverfed  in  toto  as 
to  one  man,  and  ftand  good  as  to  an- 
other. 179 

Nonclaim  on  a  fine,  no  bar  of  deceipt  to 
reverfe  the  fine.  ibid. 

See  amendment,  3ne(cnt  tiemefue, 
Eemainoet,  OJfe^* 

iFo?cib(e  entrp* 

On  indictment  of  forcible  entry,  execution 
may  be  hindred  by  traverfing  the  force, 
or  by  pleading  pofiefTion  of  three  years. 

440 

How  re-reftitution  fhall  be  granted  after 
reftitution  on  a  convidion  of  forcible 
entry.  4^3 

Inquifition  of  forcible  entry  quafhed,  for 
not  direftly  charging  a  diffeifin,  ^c.  610 

jro?cign  attneljmeitt. 

Of  the  goods  of  the  intcflate  will  not  lie 
on  a  plaint  againft  the  ordinary.  56 

Foreign  attachment  evidence  on  non  af- 
fimpjit.  1 80 

The  garnilhee  in  foreign  attachment  may 
plead,  that  the  caufe  did  not  arife  with- 
in the  jurifdiftion.  347 

Attachment  of  money  awarded,  not  exe- 
cuted till  after  the  day  of  payment,  is 
no  plea  to  an  aftion  upon  the  fubmiflion 
bond.  6^6 

On  evidence  of  foreign  attachment  on  non 
(ijftimpfit,  the  defendant  mult  fhew  that 
the  plaintiff  was  indebted.  "^17 


3. 


Attach- 


i 


contained  in  the  F  IK^T  V  O  L  U  m  E. 


^Attachment  cannot  be  made  after  an  ori- 
ginal filed.  Page  727 

Tejle  of  an  original  before  it  iflued,  will 
not  avoid  an  attachment.  ibid. 

jfo?eff»   See  ®amc« 

To  the  party's  own  detriment  only,  is  not 
criminal.  530 

Forgery  at  common  law,  without  detri- 
ment to  the  party.  T3,7 

JToim  nun  fuliffnnce*   See  gucument, 
ifo?mct>aiT. 

Docs  not  lie,  after  the  demandant  has  en- 
trcd.  43^ 

Formedon  in  defcender  lies  only  where  en- 
try is  barred.  ibid. 

jfcancljife.    See  lontoiu 
jTcautJ,  nun  fiattitc  of  fcaiiujs. 

If  a  promife  to  fee  him  paid,  be  an  under- 
taking for  the  debt  of  another  within 
the  ftatute  of  frauds.  224 

Aniornment  of  a  tradefman's  goods  as  a  ' 
fecurity  for    money  borrowed    to   buy  ; 
thofe  goods  •,  where   it  fliall  be  valid,  ' 
though  the  goods  remain  in  the  tradef- 
man's poflefTion.  286 

A  promife  to  pay  money  upon  marriage,  is 
not  within  the  ftatute  of  frauds.       3 1 6 

J^eaving  goods  taken  in  execution  to  be 
fold  by  the  defendant,  not  fraudulent. 

See  laiTumpnt,  COitncr^. 

ifCCCllOlU.    See(£ffate0» 

freemen     See  Co?po?atlone,    "Oil- 
ftancljifcmcnt,  DtlTcutersf,  Lon= 


©ante* 

THE  ftatute  4  Cff  5  IViU.  &  Mar.  c.  23: 
makes  an  inferior  tradefman  liable  to 
full  cofts  in  an  adlion  for  hunting  in  an- 
other's ground,  notwichftanding  his  be- 
ing qualified  by  an  eftate.         Page  150 

Killing  rabbits  in  a  private  warren,  not 
finable  by  two  jaftices.  1 5 1 

Game  is  the  property  of  the  perfon  in 
v/hofe  ground  it  is  hunted  and  killed, 
but  if  it  is  ftarted  in  one  m.in's  ground 
and  killed  in  another's,  it  is  the  pro- 
perty of  the  hunter.  251 

If  game  is  ftarted  in  a  foreft  or  warren,  and 
killed  in  another's  foil ;  the  property  is 
not  altered.  ibid, 

(Sanifng. 

Statute  of  gaming  may  be  pleaded  by  thei 
acceptor  of  a  bill  of  exchange  payable 
to  the  plaintiif  who  was  the  winner.     87 

The  ftatute  of  gaming  may  be  pleaded  in 
avoidance  of  a  debt  that  is  under  the 
fum.  45^ 

eaol)3*   See  p?ifonsf* 

(Scnetal  iffue.  See  Qirampfit,  ew 
Dcnce,  Kmitati'ait,  Iplealsiiijj, 
CraUccfe. 

©?ant  of  tlje  txintr* 

The  King  may  grant  an  office  in  reverfioii 
from  the  death  furrender  or  forfeiture  of 
a  grantee  during  pleafure.  49 

A  miftake  in  law  in  the  words  of  the  King 
fliall  not  avoid  his  grant.  50 

A  grant  of  an  office  from  death,  furrender 
of  forfeiture,  fliall  not  commence  from 
any  other  determination.  51,  52 

An  advowfon  in  grofs  granted  by  the  King 
as  appendant  will  not  pafs.  297 

What  falfe  recitals  in  the  King's  grant  will 
avoid  it.  298,  302 

Recital  of  a  party's  cliim  in  the  King's 
grant  does  not  neceflaniy  imply  a  law- 
ful claim,  300 
9  K                 Where 
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Where  the  King's  intention  to  grant  ap- 
pears, it  fhall  be  good,  though  it  be 
contained  in  a  confirmation  of  a  void 
grant.  P^g^  3°° 

A  new  fair  may  be  eredted  in  duchy  land 
by  grant  under  the  great  feal.  341 

See  QUrCCk* 

Timber  growing  may  be  fold  hy parol.  182 

See  jannic  nnn  mifnomEi',  ©fficcc* 
^uatUfmt. 

Guardian  focage,  or  copyhold  guardian, 
may  bring  trefpafs,  make  leafes,  i^c.  in 
his  own  name.  13^ 

See  COppIjOlO* 


^al3ca0  co?pU!ef* 

A  Prayer  on  the  haleas  corpus  aft  muft 
be  entred  in  the  court  where  the  of- 
fenfe  is  triable.  61 

Direftion  of  a  habeas  corpus  to  the  llieriff 
or  gaoler,  ill.  586 

A  habeas  corpus  ought  to  be  delivered  to 
the  fhcriff,  where  the  party  is  in  cuftody 
upon  a  writ,  and  not  to  the  gaoler.     587 

A  prifoner  may  be  bailed  upon  a  habeas 
corpus.,  while  the  return  is  under  confi- 
deration.  603 

Habeas  corpus  granted  on  reading  a  letter. 

For  one  in  cuftody  on  a  ne  exeat  regno.  6g6 

See  (icfcnpc,  rpomiiie  replesianDo* 

ipatboursi*   See  CoII. 

Jpcfr*  See  Cftappel,  ClJiDeiicc,  pieali= 
fng,  Eetiiun  of  U)?it0» 


What  things  may  be  heir-looms. 


728 


Ipomine  rcplcsianuo* 

A  man  in  cuftody  on  a  capias  in  withernam 
cannot  be  bailed  on  a  habeas  corpus,  till 
the  return  of  the  writ,  and  plea  of  non 
cepit.  Page  613 

On  an  elongat.  returned  the  defendant 
comes  in  and  pleads  non  cepit,  he  fhall 
not  put  in  bail.  614 

Condition  of  the  recognifance  of  bail  in 
homine  replegiando.  616 

The  plaintiff  is  demandable  at  the  return 
of  the  withernam.  6iy 

Earldom,  what?  12,  i^c. 

Barons  firft  created  by  patent  hy  Richardll. 

ibid. 
General  creation  of  an  earl  makes  him  an 

earl  of  England.  1 3 

Claim  of  peerage  by  petition.  1 6 

Precedency  in  peerage,  not  grantable  by 

patent.  ibid. 

See  mism* 

^ofpitalis* 

Of  the  fame  nature  with  a  college.  6 

If  the  mafter  of  an  hofpital  may  maintain 
an  afTife.  9 

See  2JifitO|0» 

IM  anti  ct^.   See  Damaffcjs* 
ipuntinff.   See  ^amc. 


ampaclance* 

A  Defendant  coming  in  upon  a  recog- 
nifance or  attachment  fhall  have  an 
imparlance  to  an  information,  otherwife 
upon  a  cepi.  706 

See  crro?,  ©I'er,  pjiDiIege,  %timt. 

3!mplicatioit.  See  C5?ant  of  tDe  lSin0, 
Jin5iamcnt!5,  antcimmcnt. 


3imp?(fon^ 


contained  in  the  F  iK^T  Volume. 


3!nip?iToiinieitt» 

Stopping  adoor  is  no  imprifonment,  if  there 
is  another  way  to  get  out.         P^g^  739 

See  Craucfe,  i2:refpaf0,  ^accnnw. 
3nclofui'C0. 

Proceedings  upon  a  noSJanter  againft  the 
adjacent  towns  for  tlirowing  down  fenfes. 

6j6 

3in5elJitatuji  nlTumpfit.    See  aiTumn 
fit,  DcDt. 

31utiiamcnt!3!  aiiU  inrimTitian^. 

Cannot  be  made  good  by  implication.  2 
For  words  fpoken  of  a  juftice  of  peace, 

quaflied.  153 

Inquifition  taken  before  juftices  need  not 

be  pro  corpore  comitatus,  like  the  prefent- 

ment  of  a  grand  jury.  215 

Inquifition  of  a  riot  may  be  taken  after  the 

month  mentioned  in  the  (latute.  il?id. 
An  indiftment  without  addition  is  not  void. 

A      .    ,.  345 

An   indiftment  does  not  lie,  for  felling 

goods  as  a  pedlar  without  licence,  be- 

caufe  of  tiie  penalty  in  the  ftatute.  347 
Nonperformance  of  a  promife  is  not  in- 

diftable.  366 

Indiftment  for  felling  bread  not  having 

debitum  pondus  is  too  general.  442 

For  exercifing  the  trade  of  a  felt-maker, 

i^c,  not  to  be  quafhed  upon  motion.  5 1 3 
Information  for  falfly  indorfing  exchequer 

bills  as  if,  i^c.  mull  fliew  what  was  in- 

dorfed,  ~  527 

Omiflion  of  adtunc  et  ibidem  jurat,  in  the 

caption  of  an  indiftment  allowed.  548 
Omiflion  oi  juratorum  et  oneratorum  in  the 

caption,  and  held  well.  710 

An  indiftment  quaflied,  becaufc  namino- 

the  defendant  by  two  Chrillian  names. 

562 
Indiftment  quaflied,  becaufe  the  findino- 

was,  feparalia  indiilamentafunt  vera.  592 
Where  there  are  fcveral  commifilons,  and 

each  has  authority  •,  it  ought  to  appear, 

at  which  of  them  an  indiftment,  ^c. 


was  taken  :  otherwife  if  but  one  of  them 

could  take  it.  Page  6^^ 

Indiftment  for  taking  10/.  in  pecuniis  ?;«- 


meratis. 


702 


A  faft  amounting  to  a  felony,  is  not  in- 
diftable  as  a  trefpafs.  7 1 2 

See  Certainti',  Ccrtfo^acE,  Copy, 
Qcrpofition,  €tto?fion,  Latin, 
lil3e!0,  90aftcc  anH  fccuaiit, 
OJtariEU,  Bmz  pcofcqui,  |3u= 
faiice,  \pzx)\K\>,  Eiot0,  ©cDooIs?, 
Crcafon. 

3!nfant. 

Is  not  bound  by  defcent  of  a  warranty.   35 

Debt  will  not  lie  againll  him  for  a  copy- 
hold fine.  36 

If  an  infant  is  liable  to  repay  money  lent 
him  to  buy  necefluries,  and  which  was 
applied  accordingly.  *344 

An  infant  pays  goods,  and  after  he  is  of 
age  promifes  to  pay  for  them,  general 
indebitatus  affuvipjit  lies.  389 

SeeappcaJ,  'Banferuptg,  €rco?,  €Ui-- 
Dencc,  ^m,  ©Ilaiiantp, 

Sliifctio?  courts. 

Tlie  confideration  of  the  affumpfit  muft  be 
laid  within  the  jurifdiftion  of  an  inferior 
court,  but  the  promife  need  not.      2  1 1 

In  zfcire  facias  on  a  judgment  of  an  infe- 
rior court,  removed  by  ccrticrari,  tJie 
plaintiff  muft  pray  execution  within  the 
limits,  otherwife  on  a  writ  of  error.  2 1 6 

JuRification  by  proccfs  of  an  inferior  court 
is  not  avoided  -by  replication  that  the 
caufe  of  aftion  arofe  out  of  the  jurif- 
diftion. 230 

No  proliibition  to  an  inferior  court  for  pro- 
ceeding in  a  caufe  arifino;  out  of  their 
jurifdiftion,  till  that  matter  has  been 
pleaded.  346 

An  inferior  court  rcfufes  to  give  cofls  of  a 
nonfuit ;  the  remedy  is  by  writ  de  execu- 
tioi'.cjudicii,  and  not  by  mandnwus.     348 

Mildemeanors  in  inferior  courts  are  pun- 
iOiable  7«  ^. /e.  -.-6 

See  COK0,  Jungments,  31ii':i5tJi3ion, 
KmitatioM,  accDia* 

Jnorofiinir, 
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3ingt;oflinQ:*   See  Ccutaintp. 

3Injitria  fua  p|op?ia.    See  SrnUcrfc* 

3!nnucntio»   See  perjury 

3!nqii{t:p»    See  Damages* 

aiiQUffitioiu    See  3iUlifamcntg* 

3!ni-oImcnt* 

•Of  a  deed  averred  to  be  of  a  particular  day 
within  the  term.  Page  371 

See  COpP» 

3Ittfiii'ance. 

"Where  the  property  of  a  fliip  is  evicted  by 
la»v,  there  is  no  remedy  on  the  infurance. 

^     ^'  724,  732 

See  CimC» 

Slnteiinmcnt 

Indiftments  cannot  be  made  good  by  im- 
plication. 2 

Cuftom  to  eleft  a  conftable  for  a  year,  ihall 
be  intended  for  the  next  year.  70 

Dedit  in  pleading  implies  livery,  but  dedit 
per  chartam  takes  off  that  intendment. 

^iod  permittat,  to  pull  down  edifices  ad- 
joining to  the  demandant's  houfes,  they 
iliall  be  intended  in  the  fame  ville.    2j6 

AH  things  fhall  be  intended  to  make  a 
grant  good  upon  oyer.  299 

A  man  is  bound  to  make  a  fufficient  con- 
veyance ;  if  he  fhews  a  good  convey- 
ance, it  fhall  not  be  intended,  that  other 
parties  had  intereft.  402 

A  writ  fued  out  Ihall  be  intended  to  be  re- 
turned. ^OC 

See  atra?nc}),  aiuaro,  Cuffom,  2)1= 
ftcEfs,  (Erpofitlon,  poiuers,  He- 
tiirii  of  to^itis,  ^]mue,  ajecDia. 

Sloiiu'ito:  in  aSion. 

Adion  on  the  cuftom  againft  a  carrier  and 
trover  cannot  be  joined.  58 

4 


Parco  fra51o  and  refcous  pmtd.      Page  83 

A  number  of  perfons,  who  join  in  profe- 
cuting  a  mandamus  to  regifter  the  certifi- 
cate of  a  diflenting  meeting-houfe,  may 
join  in  adion  for  a  falle  return.  127 

Two  are  jointly  fued  in  the  fpiritual  court 
for  tithes,  or  for  defamation,  they  may 
join  in  attachment  upon  the  prohibition. 

ibid. 

Church-wardens  may  join  in  adlion  for  a 
falfe  return  oi 2,  mandamus  to  fwear  them. 

ibid. 

See  'Bacou  ntiD  feme* 

31oi!!tenant0  ant)  trnnnt-j  in  common, 

A  levari  facias  z^z\r\?i  a  renant  in  common 
will  juftify  the  taking  the  r .ttle  of  his 
companion,  if  the  ti''.-  is  not  found.  308 

Where  the  poiTellion  t^t  cnetei  .:-',t  in  com- 
mon fhall  be  the  poffcfiion  of  the  other. 

312 

Tenants  in  com.mor  of  a  reverfion  and  rent 
may  join  in  debt  for  the  rent,  or  fever 
for  their  moieties,  tj'c.  341 

A  joint  grant  in  a  deed  is  not  fevered  by 
the  words  [equally  to  be  divided,  iSc.'] 
afterwards.  42  3 

Surrender  of  a  copyhold  to  the  ufe  of  A. 
and  B.  equally  to  be  divided,  ^c.  makes 
a  tenancy  in  common.  622 

A  tree  fpreads  its  root  into  another's  foil, 
they  are  tenants  in  common  of  the  tree. 

One  tenant  m  common  or  a  tree  cuts  it, 
the  other  may  have  an  adion  for  the  da- 

ibid. 


mage. 


See  e.^oty?y,  DclJife,  Icaftjs,  s^ec-- 
cfiants,  l^artition,  duare  lui' 
PEtiit, 

3lointtice,   See  covenant,  Douiec. 

3Ioui:nal0*   see  parliament. 

3!ournei'!3  accounts. 

Thirty  days  the  time  limited  for  a  writ  by 
journeys  accounts.,  284 

A  temporary  executor  brings  an  adion, 
the  next  executor  (where  the  executor- 
fliip    is    not   determined  by  condition 

broken) 


contained  in  the  Fi  Rs  T  Volume. 


broken)  may  have  a  writ  \yj  journeys  ac- 
counts^ or  3.  fcire  facias  upon  a  judgment. 

Page  284 

Journeys  account!  can  only  be  brought  by  a 

plaintiff  in  the  firfl  writ.  43  2 

Only  lies  where  the  firrt:  writ  is  returned. 

433 

Forfeited  by  tenant  for  life  are  a  charge 
upon  the  inheritance.  3°^ 

See  (55cnci*al  iffue. 

Their  proper   ftilc   and   form  necefiary. 

A  difmiffion  no  judgment.  1 7 

Judgment  final  on  qualhing  an  effoin.    80 

Judgment  of  a  hundred  court  may  be 
pleaded  by  taliter  procejftim  fuit.       ibid. 

In  trefpafs,  the  defendant  juftified  by  vir- 
tue of  an  outlawry  again  It  the  plaintiff 
and  an  ill  writ  of  levari,  after  verdid 
on  an  immaterial  iffuc  for  the  plaintiff 
judgment  was  given  on  the  conicnion, 
and  a  writ  of  inquiry  awarded.  90 

A  plea  in  abatement  concludes  in  abate- 
ment, to  the  jurifdiftion,  and  in  bar ; 
judgment  fliall  be  given  as  upon  a  plea 
in  abatement.  128 

Judgment  for  corporal  punifhment  cannot 
be  pronounced  againlt  a  man  in  his  ab- 
fence.  267 

After  not  "guilty  pleaded,  the  court  will 
not  let  the  plaintiff  enter  judgment  on  a 
reli£ia  verificatione  figned  by  the  defen- 
dant's attorney,  unlds  he  acknowledge 
it  in  the  mafter's  prelence.  245 

A  diftringas  is  returnable  withiri  four  d.iys 
of  the  end  of  the  term,  there  is  no  need 
of  a  four  day  rule  in  the  crown-office. 

446 

Ccfaxk  of  the  court  where  the  judges  are 
equally  divided.  4S.'5 

Judgment  may  be  regularly  figned  atccr 
the  defendant's  death.  t'q^ 

Judgment  of  refpondes  oufier  given  on  a 
failcr  of  record.  5 J" 

See    gmennmcnt,    Dircoiitinuniice, 


Bame  nnu  niifnomcr,  SDi^ec, 
parli'nment,  l^icatiing,  £iiia 
uiacranto,  Eeco^tisj,   Creafon, 

3Iurf0tiif{ion  antJ  |ulige0, 

Mifdemeanors  extrajudicial  tending  to  op- 
preffion,  corrigible  in  B.  R.         Page  6 

Judges  of  record  are  not  liable  to  aftions 
or  indidtments  for  their  proceedings. 46S 

Where  judicial  power  is  given,  they  may 
examine  upon  oath.  472 

Court  of  equity  of  a  county  palatine  cannot 
grant  an  injunction  where  one  of  the 
defendants  lives  out  of  the  jurifdiftion. 

698 

See  autDojitp,  Ccctio?arf,  €cc!ea-- 
nfti'cal  petfons,  Jnfecio?  courtis, 
3iUtiQ:ments,  ILonOait,  Blfi  p?i-- 
U05PI)i)actan5,'€cali£i;re,(LuliUi3, 

3Iuto?sf.   See  Erfal,  mtnm. 
3Iuft(ce0  of  peace* 

Order  figned  fcparately  by  two  juftices  not 
prefent  together,  naught.  55 

May  direft  a  warrant  to  arreft,  to  a  man 
not  an  officer.  66 

Where  two  juftices  have  power  to  do  an 
ad:,  the  feffions  may  do  it,  unlefs  where 
an  appeal  is  dircfted.  42'6 

Appeals  from  orders  of  juftices  may  be  ad- 
journed to  another  feffions.  48 1 

Attachment  not  granted  for  difobedience 
to  an  old  order  confirmed  in  B.  R.      676 

See  'BnffactiP,  Ccmmltmcnt,   i^o6ly 

3iuaiffcation.  See  DamaQ;c0,  3iiifc= 
rio?  coiiite,  Q3aiiii,  Repleuin, 
Kctuni  of  CillritiS,  Craiicffc, 
CccfpafiS,  can't* 


K>>^ighthood  is  only  conferablc  by  tlic 
King.  c;04 

See  BmU. 


91. 


Lati'ij. 
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Latfn. 

Vlnum  pyraceum,  Jnglice  perry.    Page  4 
Recuffi:  iov  refct^.L  _   35 

There  can  be  no  JngUce  in  a  writ  of  right. 

277 

An  indiftment  for  words  fpoken  againll 

magiftrates  quaflied  for  the  word  magi- 

Jlratos.  609 

See  Cectalntp. 

Leafed* 

Underleafe  for  the  whole  term  amounts  to 

an  afllgnment.  99 

Livery  not  necefiary  in  a  leafe  made  by 

virtue  of  a  power.  1 66 

Leflee  for  years  may  furrender  to  a  rever- 

fionerfor  years  who  has  a  fhorter  term. 

402 
Leafe  by  tenants  in  common  cannot  be 

pleaded  as  a  joint  leafe.  404 

Leflbr  cannot  cut  trees,  unlefs  they  are 

excepted  in  the  demife.  552 

Determination  of  a  leafe  at  will,  i^c.  707 
Leafe  before  purchafe,  where  it  will  enure 

by  eftoppel.  729 

Leflee  makes  an  underleafe  to  commence 

from  his  death.  y^y 

See  Date,    CieEfmcnt,    pieatiins;, 
Ipoujcr^,  Ccauecfc. 

icct. 

The  fteward  may  fine  a  man  prefent,  re- 
fufing  to  take  the  oath  of  conftable.   70 

Cuftom  mull  be  alledged,  to  diltrein  for  a 
fine  in  a  leet.  71 

Prefcription  muft  be  laid,  for  chufing  a 
conftable  in  a  particular  method.        94 

See  ^i-a\3i;rfe. 

Indiflment  for  publifhing  a  libel  contained 
in  a  petition  to  parliament,  or  in  an  af- 
fidavit. 341 
Wilting  makes  the  libel.                      416 
Copy  of  a  libel  lawfully  made  is  not  a 
libel.  417 


I  Indictment  for  a  libel  againft  pcrfons  un- 
known. Page  486 
See  CcpofjtlOtU 

limitation  of  aSionss. 

The  ftatute  of  limitations  is  a  bar  to  a 
demand  for  attornies  fees.  2 

Statute  of  limitations,  evidence  on  nildebet'^ 
otherwife  on  non  ajfumpfit.  1  ^^ 

An  adminiftraror  brings  an  aftion,  pending 
which  the  ttatute  of  limitations  incurs, 
and  he  dies  9  the  next  adminiftrator  is 
barred.  283 

The  ftatute  of  limitations  fhall  not  be 
taken  by  conRruftion,  to  bar  a  man  of 
his  entry,  unlefs  the  pofleffion  be  found. 

289 

A  latitat  bearing  tejle  within  the  time,  pre- 
vents the  ftacute  t^f  lii,ucations.         383 

In  what  cafes  a  conditional  promife  will  re- 
vive a  contradt  againlt  the  ftaiute  of  li- 
mitations. 389,  422 

Anaffampjit  not  revived  againft  the  Itatute 
by  a  conditional  promife.  741 

Acknowledgment  of  a  debt  not  fufficienc 
to  avoid  the  ftatute  of  limitations,though 
it  is  evidence  of  a  promife.  422 

A  debt  may  be  preferved  from  the  ftatute 
of  limitations  by  a  claujum  frcgit  re- 
turnable in  the  Common  Pleas.        434 

When  an  aiSlion  is  brought  within  the 
time  of  the  ftatute  of  limitations,  and 
abates ;  a  feccnd  aftion  muft  be  brought 
within  a  reafonable  time.  ibid. 

The  continuances  of  a  writ  muft  be  fee 
forth  in  replying  to  a  plea  of  the  fta- 
tute of  limitations.  435 

A  claujum  fregit  in  another  county  will  not 
avoid  the  ftatute  of  limitations,  other- 
wife  of  a  pisint  in  an  inferior  court  re- 
moved by  habeas  corpus.  553 

The  ftatute  of  limitations  is  no  bar  to 
ejeftment  on  a  mongage,  where  the  in- 
terelt  has  been  paid.  740 

See  (i5ft8'nint    3!ournePS  accounts, 
pieaDlnjj,  p^oljibition, 

li^cc^    SeejLcafcjJ. 


Hontion. 


contained  in  the  Fjkst  Volume. 


lonnoiu 

Trading  during  apprenticefhip  forfeits  the 
riglit  of  freedom  in  London.     Page  2,"^^ 

Cuftom  oi London  with  regard  to  advanced 
children.  4^4 

Neglefting  to  ele(5l  fherifFs  of  London  for- 

■    fcits  the  franchife.  499 

In  an  aftion  for  the  penalty  of  not  ferving 
fherifF  of  London  the  reafonablenefs  of 
the  excLife  may  be  controverted.      500 

By  ftat.  32  Hen.  8.  c.  42.  the  company  of 
barber-furgeons  in  London  mult  have 
one  warden  a  praftifing  barber.  _      584 

Admitting  perfons  of  other  trades  into  the 
companies  in  Londun^z  late  pradice.  585 

See  13}?=IaUJ. 


WHEN  a  maim  may  be  juflified  by 
fon  cp.dt.  177 

See  Dnmages* 

In  an  aflion  for  a  falfe  return,  it  is  not 
material  whether  the  writ  ought  to  have 
been  granted.  126 

A  number  of  perfons,.  who  join  in  prole- 
cuting  a  mandamus  to  regiiler  the  certi- 
ficate of  adiilcnters  meeting-houfe,  may 
join  in  a£Hon  for  a  falfe  return.        1 27 

A  peremptory  mandamus  is  not  to  be 
granted  upon  a  judgment  for  a  falfe  re- 
turn in  another  court.  128 

Mandamus  to  grant  adminiftration,  does 
not  lie,  till  the  party  has  applied  for  it 
in  the  fpiritual  court.  262 

To  admit  a  freeman,  (hould  be  ad  privi- 
legitm.,  not  ad loawj  et  cfficium.  338 

In  a  return  to  a  mandamus  to  eledl,  the  cor- 
poration return  a  difterent  conftitunon, 
they  muil  deny  the  conftitution  recited 
in  the  writ.  481 

No  mandamus  lies  to  delegates,  to  admit 
allegations.  544 

In  return  to  a  mandamus,  that  the  parry 
had  not  taken  the  facrament  within  a 


year  before  his  elecTtion,  there  ought  to 
be  an  averment,  that  he  was  not  eleded 
fince.  _  Page  559 

A  mandamus  may  be  direfted  to  members 
of  a  corporation  by  their  names  of  of- 
fice. 560 

A  mandamus  to  cleft  and  fwear.  561 

Refignavit  is  a  good  return  to  a  mandamuSy 
without  fliewing  a  deed,  where  a  deed 
is  requifite.  564 

An  adtion  lies  againfl:  particular  perfons, 
who  procure  a  falfe  return  to  be  made  in 
the  name  of  a  corporation.  ibid. 

Corporation  mifnamed  in  zmandamus.  ibid. 

See' tf  02po?ntfon,6,  Sinfccio?  courts, 
JoiniiUT  in  nSion,  Eetura  of 
tu?it]S,  (laillis. 

i^atinecsi.   See  aumicalt?, 

S^aCfeEt0.     SeejfafCJJ, 

a^arn'age* 

of  a  fifter's  baftard  daughter  punifhable 
in  the  ecclefiaftical  court,  and  no  pro- 
hibition. bZ 

See  saifumpnt,  OSaron  nntJ  feme, 
ifrauD0. 

^aftcc  aim  fectjant. 

Trefpafs  will  not  lie  for  taking  his  negro. 

J  46 

If  trover  will  lie  for  a  negro.  147 

A  man  gives  money  to  his  I'ervant  to  buy 
goods,  and  the  fervant  buys  upon  credit, 
the  maiter  is  chargeable,  225 

A  promifibry  note  of  a  fervant  will  cliarge 
his  mafter,  if  the  money  came  to  tiic 
mailer's  ufe,  though  he  was  not  intruded 


to  cive  fuch  note. 


ibid. 


Mafter  indictable  for  a  nufance  done  by  his 
fervant.  _  264 

The  owner  of  a  cart  is  liable  for  damage 
done  bv  his  fervants.  739 

See  c\J(urnCE,  g^ucDcr. 


^cmo?aimunu 

In  what  cafes  amendable. 


324, 


S% 


^crcijantjJ. 
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What  cuftoms  of  merchants  the  law  will 
take  notice  of  without  pleading  them. 

Page  281 
Among  joint  merchants  there  is  no  fur- 
■     vivorfhip  between  themfelves,  but  a  re- 
medy again  ft  a  third  perfon  will  furvive. 

340 

See  051110  cf  ejccDnnije,  'Bills  of  la= 
Ding* 

epelftnueu  see  commitment* 

A  miller  takes  more  than  cuftomary  toll, 
it  is  extorfion.  149 

iJ^ifuomec*   See  Bame* 
^ifp?ifoiu   See  Ci'eafoit* 

^OUllS*     SeeCitDe0» 

bsonffcanjs  Oc  oioit.  see  ja^utlatu^p, 
$^a?tQ;affc» 

Covenant  for  farther  aflurance,  does  not 
oblige  to  releafe  the  equity  of  redemp- 
tion. '^() 

^qe  iLimitatioii  of  nSioii0» 
^ucUct:* 

Theftatuteof  ftabbing,  i  'Ja,\.  c.  8.  does 
not 'extend  to  pe'rfons  prefent  aiding  and 
abetting.  141 

Th?  words  [not  having  then  firft  ftruck] 
in  the  ftatute  of  dabbing  refer  to  the 

,    time  of  the  mortal  wound  given.      142 

Where,  killing  by  him  who  did  the  firft 
unlawful  ad  is  but  manflaughter.     143 

Death  occafioned  by  throwing  a  ftone  over 
a  wall  to  fright  people,  not  murder,  ibid. 

Correfting  a  fervant  with  a  fword  is  un- 
lawful, and  juftifies  the  fervant's  defen- 
ding himfelf  ,144 

If  killing  in  the  refcue  of  a  man  unlawful- 
ly prcffed  is  murder.  il>id. 


The  accufative  cafe  repeated  to  the  verb 
pupugit  in  an  indiftment  of  murder,  ill. 

Page  145 

Profunditatis  totally  through  the  body,  un- 
certain defcription  of  a  wound,        ibid. 

Percujjit  et  dedit,  if  uncertain.  ibid. 

See  appeaU 


S^utual  pjomifed  ant!  covenant?* 
aiTumpfit,  Coucnant* 


See 


Bame  nnU  nuTnomcir. 

Mlfmmer  of  the  defendant  may  be 
pleaded  after  a  full  defenfe,  but  not 
after  a  general  appearance  and  defenfe. 

118 

If  tnifnomer  of  the  defendant  can  be  plead- 
ed by  attorney,  without  a  fpecial  war- 
rant, by  leave  of  the  court.     118,  509 

Mifnomrs  not  contrary  to  the  warrant  of 
attorney  may  be  pleaded  by  attorney. 

118,  509 

Judgment  againft  a  corporation  by  a  wrong 
name  is  void.  1 19 

The  putting  in  bail  is  the  aft  of  the  bail, 
and  does  not  eftop  the  defendant  from 
pleading  a  mifnomer.  249 

A  grant  to  a  knight  by  the  name  of  efquire 
is  void.  303 

A  grant  to  a  man  by  a  wrong  name  may 
be  good,  Ji  conftat  de  perfona.,  but  the 
demofjjiraiio  perfonae  muft  appear  upon 
the  face  of  the  grant.  304 

What  foundation  will  fupport  a  name  by 
reputation.  301,  304 

Names  of  perfons  not  chriftened  are  lur- 
names  only.  305 

Mifnomer  of  the  defendant  pleaded  by  at- 
torney. 509 

Plea  of  mifnomer  by  attoriSkjy  may  be  re- 
fufed,  but  it  is  no  cauie  of  demurrer. 

ibid. 

An  indi&ment  qualhed,  becaufe  naming 
the  defendant  by  two  chiiftian  names. 

(562 

See  amcntiment,Co?po?ntion0,  S^nn-- 
Damu0, 

l^egco.   See  j^aHcr  nnti  fcriinnt. 


conta'med  in  the  FiRsT  Volume. 


M\  Ijabuit  ill  tenemEnti^.   See  Ecnt. 

What  things  a  judge  oiniftprim  may  re- 
cord. Page  7 1 7 

A  plea  in  abatement  muft  be  entred  on  the 
nfi  prius  roll.  329 

See  amciiQment,  Daman:c0. 
iSoanntcr.   See  anclofurcs. 
BoIlE  p?ofcqiif. 

The  clerk  of  the  crown  cannot  enter  a 
nolle  prof,  on  an  indiftment,  without 
leave  of  the  attorney  general.  721 

See  Eetrnctt* 

JI30I1  compofi.    See  Oofo  iinO  lioiD- 
able. 

Bon  ca  faauim   See  (£t3iOencf. 

BonflUt.    See  €q\\^,  €ffoiusi. 

Nontenure. 

A  tenant  who  comes  to  the  land  by  aft  in 
law,  and  not  by  purchale,  pending  the 
writ,  ma.y  plead  nontenure.       229,  476 

BotejJ.    See  TBills  of  crcljaiirje,  i^a- 
Qtt  ano  fcLUant,  Ccouec, 


il5otfcc. 

Mud  be  fpecially  averred  of  a  man's  being 
elefted  conftable.  ~  71 

A  provifo  in  a  deed  regulating  the  manner 
of  giving  notice,  the  notice  mult  be 
pleaded  according  to  the  provifo.      42 1 

Cafe  does  not  lie  for  keeping  a  fierce  dog, 
^c,  without  the  defendant's  having  no- 
tice. 608 

Cafe  does  not  lie  for  mifchief  done  by  an 
ox,  fcfc.  at  pafture,  without  notice  of 
his  mifchievous  qualitv.  ibid. 

See  aflignmcnt,    15ai:ott  anH  feme, 
JDiftccfjJ,  €ii-o|. 

jOuHum  PaSunu   Sce  afTumpnt. 


i!5ul  tiel  rcco?ti.   See  jfaflcr,  Jutg^ 
ttientg,  Ecco?Q0, 

Bufancc, 

How  it  fhall  be  abated.  Page  lyy 

Recovery  in  a  former  aftion  is  a  good  bar 
to  an  aftion  for  erefting  the  lame  nu- 


fance. 


270 


Indiftment  for  a  nufance  in  communi  platea, 
ill.  608 

Darkening  the  flreet  by  a  larger  houfe  is 
not  a  nufance.  777 

Sec  iira-tcilntj),  q^nffec  aiiU  fcfliant. 
€luoO  permittat. 


SDatfj*   See  3!urig5iaiotu 
©fficer. 

AT  the  will  of  the  King  cannot  deter- 
mine the  will.  51 
Office  at  will  may  be  forfeited.  52 
An  office  not  grantable  by  parol-,  efpecially 
for  life.                                                 1 59 
Nomination  of  an  officer  by  parol  may  be 
good  by  cuftom  or  ftatute.         1 63,  r  64 
Office  of  alderman  may  be  refigned  with- 
out deed.                                             c^(>'^ 
Refignation  of  an  alderman  by  letter  is  re- 
vocable, before  the  place  is  filled  up. 

ibid. 

See  aricrft  Of  tlje  peace,  CoppIjoiD, 
€aate0,  <S?aut  of  tlje  filing:, 

©jUfnaip. 

On  a  plaint  againft  him  the  inteftate's 
goods  cannot  be  attached.  c^^ 

Cannot  maintain  an  aftion  in  right  of  an 
inteftate.  c^y 

See  S)Cl)OOl0, 

®utIaU),'p, 

On  error  to  reverfe  outlawiy  for  felony,  a 
fcire  facias  muft  be  fued  againft  all  the 
lords  mediate  and  immediate,  unlcfs  the 
9  M  attorney 
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attorney  general  confefs  a  fuggeftion  that 
he  has  no  lands.  P'^g^  '  54 

On  a  levari  facias  de  exitilus  terrae  upon 
an  inquifition  on  a  capias  utlagatum, 
cattle  of  a  ftranger  levant  and  couchant 
may  be  taken  and  fold.  306 

Alienation  before  iflue  taken  prevents  the 
forfeiture  on  outlawry.  307 

Leflee  of  an  outlawed  perfon  cannot  main- 
tain trefpafs,  but  muft  be  relieved  by 
7nonftrans  de  droit.  ibid. 

Outlawry  not  to  be  fet  afide  on  affidavit 
that  the  defendant  was  beyond  fea.  349 

Proceedings  in  outlawries  in  Chejler  by 
ZzHen.  8.  c.  13.  592 

On  a  writ  of  error  to  reverfe  an  outlawry, 
bail  may  be  put  in  at  any  time  before 
the  reverfal.  605 

See  CtCO?,  €(mC. 

of  the  condition  of  a  recognifance  granted 
in  a  term  fubfequent  to  the  declaration. 

84 
On  plea  of  another  aftion  depending  in 
the  fame  court,  oyer  may  be  prayed  of 
the  record.  347 

On  the  defendant's  not  giving  oyer  the 
plaintiff  may  fign  judgment  as  for  want 
of  a  plea.  ibid. 

See  3intEntimEnt. 


Iparcenersi*   See  aboto^y,  eicamcnt, 
Ipattition. 

5parco  fca5a«   see  mim,  Cua\jccrc. 
}3ai:tJoin 

TH  E  King's  power  to  pardon  cannot 
be  extinguiOied.  214 

111  pradtice  in  a  phyfician  is  difcharged  by 
a  general  pardon.  2 1 5 

Solicitation  of  challity  excepted  out  of  an 
aft  of  pardon  under  the  words,  adultery 
and  other  enormous  crimes.  b^y 

An  aft  of  pardon,  though  it  may  be  given 
in  evide  nee  upon  the  general  iffue,  is 
n  ot  to  betaken  notice  of  by  the  court  in 
2 


collateral  cafes,  unlefs  the  aft  direfts  it. 

Page  709 

If  it  be  necefTary  to  aver,  that  a  man  is  not 

within  the  exceptions  of  a  pardon,    ibid. 

Seepcciurp,  l^aerogatiUe,  S)tatuUjJ, 
OLlitnef0, 

IPailfament 

Where  the  judicial  power  is  placed.       1 5 

Order  of  the  houfe  of  lords,  no  judgment 
of  parliament.  ibid. 

Journals  of  parliament  not  records.      ibid. 

Law  of  parliament  determinable  in  B.  R. 

18 

Prorogations  firft  begun  in  the  time  of 
Edward  IV.  2 1  o 

Adjournments  and  prorogations  of  parlia- 
ments, what  ?  343 

See  p^imicge,  S)tatutc0. 

Piition,  See  eminence,  pjoljibitiom 

Ipactition. 

Jointenants  of  an  advowfon  may  make  par- 
tition to  prefent  by  turns.  §2^ 

Coparceners  of  an  advowfon  may  make 
partition  by  parol.  537 

See  erto?,  ^accantp* 
Papmcnt. 

To  what  account  a  general  payment  may 
be  applied.  287 

A  man  is  receiving  money,  he  counts  part 
of  ir,  and  puts  it  in  a  bag  -,  it  is  his 
own  property,  and  he  (hall  bear  the  lofs 
of  it.  330 

Payment  after  the  day,  no  difcharge  of  a 
bond  at  common  law.  383 

Payment  to  the  treafurer  of  a  fociety  is 
payment  to  the  fociety.  596 

See  cimimufit,  Crccuto??!,  CcnDtr, 


1 


pecraiyc* 


Averment  of  peerage. 

See  rponoiiris. 


14 


penurp. 


contained  in  the  YilL^'V:  V O L  U M ^. 


Cannot  be  committed  in  a  point  immate- 
rial to  the  iffiie.  Page  257 
Perjury,  wliere  a  man  fwears  to  his  belief. 

ihid. 

In  perjury  upon  the  ftatute,  difability  is  a 
part  of  the  puni(hment  •,  at  common  law 
it  is  a  confequence,  and  pardonable,  ibid. 

In  an  adion  upon  the  ftatute  for  perjury 
the  plaintiff  muft  fhew  his  damage, 
otherwife  in  indiftments,  ^c.  258 

perjury  in  a  point  circumftantially  mate- 
rial is  punifliable.  ibid. 

In  an  information  for  perjury  the  fituation 

of  a  place  is  not  fufficiently  averred,  an 

■  innuendo  will  not  help  it.  259 

Perjury  committed  in  a  caufe  of  fpiritual 
conufance  is  punifliable  in  the  fpiritual 
court.  451 

If  perjury  in  the  fpiritual  court  is  punifh- 
able  at  common  law.  ibid. 

The  college,  or  the  prefident,  may  fue  for 
the  penalty  for  pradlifing  without  li- 
cence, ic,^^  680 
Jurifdidlion  of  the  college.  466 
A  graduate  phyfician  of  Oxford  cannot 
pradlice  in  London  without  licence  of  the 
college.  472 

See  CeitniMtp,  Commitment.  pai;= 
Hon,  iACcoiD0,  CcaUei-fc. 

picaDint}:* 

Si  ad  hillam  refpondere  debeat,  is  an  ill  con- 
clufion  in  abatement,  but  proper  to  the 
jurifdiiftion.  ^  64 

"Where  in  replication  to  a  plea  in  abate- 
ment the  plaintiff  may  tender  an  iffue, 
or  conclude  with  an  averment,  at  his 
elcdtion.  loi 

.The  conclufion  makes  the  plea,  and  not 
the  introduftion.  3^7 

In  a  replication  to  a  plea  in  abatement,  j 
.   which  tenders  an  iffue,  the  plaintiff  may  I 
pray  his  debt  and  damages,  and  it  is  no 
diicontinuance.  3  59,  594 

Matter  of  bar  introduced  and  concluded  as 
in  abatement  is  a  plea  in  abatement.  =,()i 


If  a  plea  either  begins  or  concludes  in  bar, 
it  is  a  plea  in  bar.  Page  593,  694 

Petit  judicium  de  narratione,  if  in  bar.     593 

A  gift  in  fatisfadlion  of  the  promifes  is  a 
good  bar  in  affumpfit.  60 

A  gift  in  fatisfaction  is  pleaded,  the  ac- 
ceptance in  fatisfaction  is  traverfable  as 
well  as  the  gift.  61 

Accord,  i3c.  is  pleadable  to  indebitatus  af- 
fumpf.t.  566 

Matter  of  fact  intermixed  with  matter  of 
law  may  be  pleaded,  though  it  might  be 
evidence  upon  the  general  iffue.         88 

Matter  of  law  amounting  to  the  general 
iffue,  not  to  be  pleaded  fpecially.     '^(^^ 

A  matter  that  admits  the  caufe  of  action, 
and  avoids  it,  though  amounting  to  the 
general  iffue,  may  be  pleaded,  becaufe 
it  gives  colour.  566 

In  cafe  for  a  falfe  return  the  defendant 
pleads  that  the  return  is  true,  ill  be- 
caufe amounting  to  the  general  iffue.  125 

Payment  may  be  pleaded  to  indebitatus  af- 
fumpfit,  becaule  it  admits,  there  was 
once  caufe  of  action.  217 

Plea  of  detainer  for  falvage  in  trover,  bad 
on  general  demurrer.  ■^g'^ 

Onerari  non,  a  bad  form  in  a  plea  in  bar, 
that  admits  there  was  once  a  caufe  of 
action.  217 

Want  of  giving  colour  is  aided  by  a  repli- 
cation, but  not  by  a  general  demurrer. 

A  man  pleads  the  general  iffue,  and  it  is 
not  entred  ;  he  may  waive  it,  and  plead 
fpecially  within  four  days,  Sunday  not 
reckoned.  674 

Payment  of  part  puis  darrein  continuance 
may  be  pleaded  in  bar  for  part,  but  not 
in  abatement.  69 1 

Plea  puis  darrein  continuance  is  a  waiver  of 
the  former  plea.  693 

Plea  puis  darrein  continuance  cannot  be  re  - 
ceived  contrary  to  an  implied  admiffion 
in  the  former  plea.  266 

If  plea  puis  darrein  continuance  can  be 
pleaded  after  a  demurrer.  ibid. 

Departure,  what?  ^o 

Dilclofing  new  matter  in  the  replication,  to 
furtify  the  declaration,  is  no  departure. 

76 

Per- 
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Performance  of  an  award  pleaded  general- 
ly, a  fpecial  performance  in  the  rejoin- 
der is  a  departure.  Page  234 

A  man  cannot  be  driven  to  take  ilTue  on  a 
matter  that  he  confefTes.  263 

Things  immaterially  alleged  are  not  ad- 
mitted by  a  nient  dedire.  299 

Admitting  of  a  thing  immaterial  is  no 
ejloppel.  ibid. 

Where  tlie  plea  confefles  the  duty,  and 
ifTue  is  joined  upon  an  immaterial  point, 
:xna.  found  for  the  plaintiff,  he  Ihall  have 
judgment.  390 

New  afTio-nment  extra  viam  in  the  fame 
clofe  need  not  fay  al.  quam  in  barra. 

9^^  55} 

Where  in  afTigning  the  place  of  a  trefpafs 
in  a  replication  it  is  neceflary  to  fay  al. 
quam  in  barra.  551 

"Want  of  defenfe  aided  by  general  de- 
murrer. 2S2 

In  quare  impedit  letters  patent  to  a  ftranger 
may  be  pleaded  without  a  profert  in  cu- 
ria. 296 

Letters  patent  inroUed  in  the  fame  court 
may  be  pleaded  without  z profert.    299 

A  ftranger  to  a  deed  may  plead  non  conceffit, 
but  not  non  eftfaSlum.  356 

A  party  to  a  deed  cannot  aver  the  deli- 
very of  it  before  the  date.  ibid. 

Plea  of  affignment  over  by  afTignee  of  a 
term  ought  to  fay  pojl  ajjlgnationem,  &c. 
but  that  fault  may  be  aided  by  pleading 
over.  2,^  J 

Where  deeds  ought  to  be  pleaded  accord- 
ing to  their  operation.  403 

OmilFion  of  profert  of  an  acquittance,  ill 
in  fubftance.  692 

A  term  lliould  not  be  pleaded  in  a  bar  by 
a.  general  pojejfwnatus.  707 

In  replication  of  a  claufum  fregit  to  a  plea 
of  the  ftatute  of  limitations,  the  conti- 
nuances muft  be  fliewn.  701 

Adminiftrator  durante  minori  aetate  of  an 
executor  ought  to  fhew,  that  the  execu- 
tor is  under  the  age  of  feventeen  ;  but 
the  omiftion  is  aided  by  pleading  over. 

409 

In  pleas  and  avowries,  the  commencement 
of  particular  eftates  muft  be  flieTvi.   334 

Promife  to  bring  a  foldier  back  in  ten 
days,  plea  that  he  died  within  fix  days, 


replication  that  he  did  not  die  within  fix 

days,  and  good.  Page '^ii 

Heir  or  not  is  notiffuable.  202 

Conviftion  of  recufancy  pleaded.  24^ 

See  atintcmcnt,  aiTumpflt,  aDerment, 
amarti,  'Bnrixaiii  m\^  fair,  Cci-= 
tnintp,  ConCitiOiiS,  CoppIjolD, 

€rpofition,  JntenBnicnt,  JuDn;-- 
nicnt0,  £ciiff0,  limftnifan, 
^cvcljai]t0,  jQamc  antj  mifno-- 
nier,  Bontenuic,  Botlce,  Bu- 
fnncc,  ©per,  PKi'cuTtit'Vic,  p^i-- 
DUcjTc,  Rcco?ti0,  Ecp'icaDer,  iRc-- 
pIcl3in,@tatiitcs,Ccntiei%Cime, 
Cratjcrfe,  Crcfpafsi,  aieiniff, 
OfC0,  cant. 

Precept  in  nature  of  a  fcire  facias  againft 
the  pledges.  278 

The  Iheritf  cannot  take  gage  inftead  of 
pledges.  ibid. 

Bond  to  the  flieriff  upon  replevin,  to  make 
return,  i^c.  inftead  of  pledges,  good.  ibid. 

poo?. 

A  father  is  obliged  at  common  law  to  pro- 
vide for  his  children.  4 1 

An  appealing  parifli  is  determined  to  be 
the  laft  legal  fettlement,  they  are  con- 
cluded. 394,  425 

Children  under  feven  years  of  age  may  be 
removed  with  the  mother  for  nurture, 
but  ought  to  be  maintained  at  the  charge 
of  their  own  parilh.  395 

Sei-vice  for  a  year  under  feveral  hirings  may 
gain  a  fettlement.  426 

A  parifli  is  difcharged  of  z  pauper  upon  an 
appeal,  a  third  parifti  may  ftill  fend  him 
thither.  513 

In  an  order  for  removing  a  poor  perfon, 
there  is  no  need  to  adjudge  that  he  is 
likely  to  become  chargeable  ibid. 

Places  extraparochial  are  not  obliged  to  re- 
ceive poor  perfons  by  the  ftatute  43  Eliz. 
C.2.  549 

Settlement  of  a  poor  child  by  its  birth.  567 

An  apprentice  afllgned  gains  a  fettlement 
•with  the  fecond  mafter.  .683 
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.A  conftable  may  levy  a  poors  rate  on 
goods  in  another  parifh.  P^Z^  735 

See  'BnftnrDp,  Jfatljer. 

To  make'leafes,  and  rules  for  their  con- 
ftrudion.  268 

••Power  to  make  leafes  in  poflefTion  or  re- 
verfion,  the  party  makes  a  leafe  in  pof- 
feffion -,  he  cannot  make  a  leafe  in  re- 
verficn  of  the  fame  lands  afterwards.  -2  6g 

■Copyhold  lands  excepted  out  of  a  power  of 
leafing  by  the  word  demefnes.  270 

Where  a  man  does  an  aft,  which  can  oniy 
be  good  by  virtue  of  an  authority ;  it 
iTiall  be  intended  in  execution  of  his  au- 
thority ;  otherwife  if  he  has  an  interefl. 

660 

•See  lcnrC0, 

The  King's  title  to  a  prefentation  by  office 
may  be  controverted  without  traverfing 
the  office.  201 

A  party  who  claims  the  King's  right,  can- 
not waive  a  demurrer,  as  the  King  may. 

211 

All  fines  for  offenfes  belong'to  the -King, 
but  may  be  granted.  714 

The  King's  power  to  pardon  cannot  be  ex- 
tinguifhed.  iliid. 

See  Cccciitfon,  3ioi"tennitt0,  13ar= 
Don,  19?cfcntment,  ElefccDation, 
Cn]CC0. 

p^cfcciptfon. 

A  corporation  may  prefcribe  by  a  que 
eftate  in  their  borough.  ^^,6 

Occupiers  cannot  prefcribe  for  an  intereft, 
.as common,  ^c.  406 

See  Co?po?iition0,   Cu({om,   leer, 
135?ereutmcnt. 

A  parfon  is  promoted  to  a  biffioprick,  the 
King  Ihall  prefent  by  prerogative.      24 

The  prerogative  to  prefent  to  a  benefice 
.void  by  promotion  is  not  barred  by  a 


I  commeadam,  unlefs  the  commendatory 
dies.  Page  16 

A  (Vatute  direfting  the  turns  of  presenta- 
tion, does  not  bar  the  prerogative.    il;:d. 

•See  p^ecosiitiUe* 

P?fncfpnl.   See  acccITa^p,  Dcpiit?* 
l??ifan  aiiD  p^ffjiicr^. 

Difcharge  of  a  prifoner  on  the  infolvent 

debtors  aft,  v-ho  is  not  intituled  to  it.   3 

An  officer  cannot  detain  a  prifoner  for  fees. 

4 

The  Tower  is  a  prifon  within  the  kal/eas 
corpus  aft.  66 

Refcuin^  a  man  committed  for  fufpicion  of 
higii  treafon,  what  ofTenfe '?  il/id. 

Rule  to  deliver  pofleffion  of  the  gaol  to 
the  new  ffierifF.  1:56 

'Prifoners  for  debt  may  be  kept  where  the 
fheriff  pleafes,  but  not  maletaftors.  il>id. 

CommliTion  of  Tequeftration  of  fhe  office 
of  warden  of  theFleef,  to  fatisfy  a  jinig- 
ment.  233 

In  what  refpefls  the  IherifF  may  have  a 
prifoner  lawfully  in  ward  after  the  re- 
turn of  the  writ.  353 

See  Commitment,  eCfapc,  t^abca^  . 

Filinp;  an  original  againft  a  member  of  par- 

lir.Tient  no  breach  of  privilege.  18 

Is  no.  allowable  in  aftions  qui  iaiii.  27 

Pleaded  after  a  fpecial  imparlance.         g^ 

Pleaded  hi  cuftodui  marrefcalli.  ihid. 

Ono  in  cuftody  of  the  marffial  may  plead 

privilege,  cither  againft  the  plaintiff  at 

whofe  fuit,  isc.   or  againft  any  other. 

A  man  waives  his  privilege  at  the  fuit  ot 
one  plaintiff,  he  waives  it  as  to  others. 

136 

Waiver  of  privilege  muft  be  replied,  and 
relied  upon  as  an  ejloppel.  ibid. 

Privilege  pleaded  with  a  writ  cannot  be  de- 
nied. 337 

An  attorney  fhall  have  privilege  in  fuing  a 
member  of  the  univerfity.  342 


qN 


The 
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The  privilege  of  the  prothonotaries  and 
ferjeants  and  their  clerks,  is  to  be  fued 
in  C.  B.  by  original  writ ;  of  the  attor- 
nies  by  bill.  Page  399 

An  attorney  has  no  privilege  as  executor. 

533 

Privilege  pleaded  by  the  clerk  of  the  ni- 

chils  in  the  Exchequer.  702 

P?OCef0»     SeeCCCO?. 

y>ldltn  ill  ciiti.1.    See  pcaliinff, 

P?0ljil3ltI0lU 

To  the  fpiritual  court  for  proceeding  to 
give  cofts  to  tlie  wife  againft  the  releafe 
of  the  hufband.  74 

The  fpiritual  court  may  proceed  for  words 
fpoken  in  London,  importing  lafcivious 
aclions,  which  do  not  neceflarily  imply 
whoredom.  103 

To  ftay  a  fuit  in  the  blfhops  court  againft 
a  man  living  in  a  peculiar.  123 

To  ftay  a  fuit  founded  on  a  union,  where 
it  is  void,  fince  the  ftatute  ^7  H^"-  8- 
c.  21.  196 

For  words  not  of  ecclefiaftical  fcandal.  2 1 2 

Suit  for  cutting  elms  in  the  church-yard, 
prohibition  on  fuggeftion  that  it  was  his 
freehold.  ibid. 

No  prohibition  fiiall  be  granted,  where 
the  fuggeftion  appears  to  be  falfe.  220, 

Granted,  where  proof  by  one  witnefs  ot 
payment  of  a  legacy  is  not  allowed.  220 

A  creditor  barrable  by  the  ftatute  of  limi- 
tations may  cite  an  adminiftrator  to  ac- 
count. 232 

A  parfon  cannot  fue  in  the  ecclefiaftical 
court  for  words  which  a  lay-man  might 
not  fue  for,  unlefs  they  refpeft  his  func- 
tion. 236 

Prohibition  to  a  fuit  for  calling  a  man 
Beelzehtih.  397 

To  a  fuit  for  calling  a  parfon  blockhead 
and  knave.  423 

A  libel  in  the  fpiritual  court  is  founded 
upon  a  cuftom,  and  the  cuftom  is  de- 
nied, and  tlie  court  adjudges  that  there 


is  no  fuch  cuftom  ;  no  prohibition  ftiall 
go.  Page  436 

No  prohibition  to  the  admiralty  for  deny- 
ing a  copy  of  the  libel.  442 

Prohibition  to  a  fuit  for  charging  a  perfon 
with  having  the  pox.  446 

Suit  in  the  fpiritual  court  for  words.  She 
was  never  married,  and  what  is  her  hope- 
ful fon  ?  508 

Suit  may  be  in  the  fpiritual  court  for  a  tax 
for  repairing  a  church,  but  not  for 
building  a  church.  512 

Motion  for  a  prohibition  to  the  Chancery. 

Si} 

Error  does  not  lie  on  denying  a  prohibi- 
tion upon  a  fuggeftion.  54^ 

If  a  prohition  is  of  right,  or  difcretio- 
nary.  57  S 

A  fuit  for  an  ecclefiaftical  duty  may  be 
founded  upon  a  prefcription  in  the  fpr- 
ritual  court.  ibid. 

The  fpiritual  court  cannot  compel  a  debtor 
to  pay  money  to  an  adminiftrator,    585 

A  vicar  libels  for  tithes,  denying  it  to  be 
a  vicarage  is  a  proper  fuggeftion  for  a 
prohibition.  587 

In  order  to  obtain  a  prohibition  to  a  fuit 
for  a  mortuary  the  cuftom  muft  be  de- 
nied in  the  ecclefiaftical  court.  609 

A  woman  may  fue  in  the  ecclefiaftical 
court  for  calling  her  hufband  cuckold. 

Prohibition  to  a  fuit  in  the  ecclefiaftical 
court  for  the  regifter's  fees.  703 

Prohibition  to  a  fuit  for  calling  whore  in 
London,  where  the  parties  live  out  of 
London.  7 1 1 

Seeaonu'iMltu,  CDurcIj.Uiarcciis,  €r-- 
1*0?,  3nfcn'02  courts,  JiOfmnu  in 
naio;!,  Q3ni-nao;f« 

property.  See  CDltieitcp,  ©nmc, 
Papmcnt,  ©oil,  ^rcfpnrs,  €ro= 
Der. 

lP?out  pntct  pel*  rcco?Tttini.  See  guer* 
mcnt,  S)Cfrc  facias. 


Ciuafecr?* 


contained  in  the  Fi Rs  T  Volume. 


Quafeerjs.   See  ©iffcntct^* 
Square  impctiit. 

TEnants  in  common  mud  join  in  qiiare 
impedit.  Page  197 

In  quare  impedit  for  a  united  church,  after 
the  patron  has  had  a  prefentation,  he 
may  declare,  that  he  was  feifed  of  every 
fecond  turn  as  in  grofs.  200 

In  quare  impedit  for  a  united  church,  whe- 
ther the  patron  muft  Ihew  a  prefenta- 
tion, either  to  the  united  church,  or  to 
one  of  the  old  churches.  201,202 

In  what  cafes  a  prefentation  need  not  be 
fhewn.  201 

See  einrinnce. 

Cluou  pcrmittntt 

Lies  againft  the  terretenant,  though  the 
nufance  was  erefted  by  a  ftranger.     277 

See  Certadup. 

duo  tuaitanto* 

Procefs  and  judgment  in  quo  warranto  and 
informations.  426 


Katcis.    See  <il)iircljU)arnen0* 

1aCCO?D0. 

TH  E  praftice  of  entring  a  recordatur, 
to  prevent  the  altering  a  record,  is 
difufed  ;  but  they  make  a  rule,  tliat  all 
things  fliall  remain  in  Jlatu  quo.  2  1 1 
The  ellreat  in  the  Exchequer  is  not  a  re- 
cord, but  only  minutes.  243 
A  record  of  the  college  of  phyficians  may 
be  pleaded  without  a  profcrt  in  curia. 

Another  aftion  pending  pleaded  in  abate- 
ment, is  good  upon  nul  tiel  record,  if  it 
was  true  at  the  time  •,  otherwife  of  a  re- 
covery pleaded  in  bar,  and  the  judgment 
is  afterwards  reverfed.  274 

Judgment  of  refpondes  oujter  on  failer  of 
record  on  a  plea  in  abatement.  550 


Where  mil  tiel  reccrd  is  pleaded  of  a  re- 
cord in  the  fame  court,  there  neecis  no 
entry   of  quod    hahetur    tale  recordum. 

Page  550 

A  record  is  underftood  to  be  made  fuccel" 
fively,  in  the  prefent  tenfe,  as  the  fafts 
are  done.  5S3 

See  aiJfcmcnt,  CcrtfOMif,  S^urisDic- 
tioii,  S^cmo^intJum,  Bifi  y^iujj. 
©pec,  ^ai'iance,  QEcnia* 

Suffered  by  privy  feal  is  erroneous,  and 
may  be  reverfed.  1 13 

A  recovery  is  good,  in  which  the  tenant 
to  the  praecipe  is  made  tenant  of  the 
freehold  before  the  return  of  che  fum- 
moncas  ad  warrantizandum.    227,  475, 

The  recompenfe  in  value  does  not  go  to 
him  in  reverfion.  478 

See  amcnmiicnt,  ©fe0» 

Eecufancp*   See  pieaninff* 
Eelntion.   See  €.rtiiiQ;uinjment. 

A  man  promifes  7/.  for  a  releafe,  this 
promife  is  not  difcharged  by  the  releafe. 

235,  664 

General  fubfequent  words  in  a  releafe  fhall 
be  reftrained  by  foregoing  fpecial  words. 

General  words  in  a  releafe  reftrained  by  a 
particular  recital.  664 

A  bond  given  to  a  woman,  with  condition 
to  leave  her  a  fum  of  money,  is  not 
releafed  by  intermarriage.  515 

If  a  rekafe  of  all  demands  will  difcharge  a 
bond  before  condition  broken.  5 1 S,  522 

See  cninguinjuieiir,  DEeU0,  Geniie. 

jaeiiuTit  Damiia.   See  auotoip. 

RemafntJcr, 

A  conting<?nt  remainder  deftroyed  by  a 

fine  will  not  be  revived  by  revcrfing  the 

fine.  314 

1  A 
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■K  pii-'i'cnt  right  of  entry  will  iupport  a 
contingent  remainder.     To.ge  o^XAt^  3 '6 

-Right  of  aftion  will  not  fupport  a  -contin- 
gent remainder.  316 

A  remainder  limited  upon  feveral  particu- 

■  lar  ellates  Ihall  be  conftrued  refpec- 
tively.  495 

A  devife  to  feveral  perfons  in  remainder, 
and  if  the  laft  dies  none  of  the  others 
living,  remainder  over ;  gives  a  vefted 
remainder.  523 

Eent. 

■Eviftion  of  tithes  a  good  plea  to  covenant 
for  nonpayment  of  rent.  77 

May  be  referved  upon  an  affignment  of  a 
term  without  deed.  82 

Entry  of  the  lelTor  is  no  fufpenfion  of  the 
rent,  unlefs  the  lelTee  is  evixfted.       ^70 

^il  habuit  in  tenementis  cannot  be.given  in 
evidence,  whtre  the  plaintiff  has  been 
in  poflfenion.  746 

See  auoui^p,  Circm'tp  of  nation,  T)i. 
if  L'cf£(,  3!otntcnantj5,  EcfetUation, 
Cenucr. 

Ecpleatiet, 

Grantable,  v/here  the  defendant  pleads,  that 
he  did  not  undertake,  to  an  aftion  upon 
the  promife  of  his  teftator.  1 34 

•.On  a  repleader  all  the  ill  pleadings  mu:i; 
~  be  fet  afide.  ,1 6y 

Where  a  verdift  pafles  againft  the  party 
that  makes  the  fiift  fauit  in  pleading,  no 
repleader  fhall  be  granted.  ,170 

"If  the  plea  goes  in  difcharge  of  the  ac- 
tion, and  ilTue  is  joined  immaterially, 
3nd  found  for  the  plaintiff,  there  fhall 

;    be  a  repleader.  gni 

P.epleader  not  to  be  granted  after  iilue 
joined,  and  before  trial.  707 

EcpleDiiu 

Defendant  pleads  property  in  a  ftranger  in 

bar,  ana  has  return.  217 

Lord  of  a  hundred  court  cannot  prefcribe 

.  to  grant  replevins  upon  plaint.         2 19 


A  juftification  by  replevin,  that  the  defen- 
dant ff/>/V  et  imparcavit,  ill  without  gi- 
ving colour ;  otherwife  of  cepit  et  deti- 
nuit.  Page  2 1 9 

The  fheriff  cannot  return  non  cepit,  and 
therefore  an  aflion  does  not  lie  for  a 
fwKe  return  of  elongat.  613 

IVithernam  is  me'fne  procefs,  and  is'fuper- 
feded  by  a  plea  of  non  cepit.  614 

The  pluries  replevin  fuperfedes  the  proceed- 
ings of  the  fheriff,  otherwife  of  a  ]'ecor- 
dare.  617 

IVithernam  ftaid  on  tender  of  damages  af- 
fefled.  720 

See  CrnUcrfE* 

Keputntioii.   See  c^ftieiice. 

EequeC.    See  auiacH,  'B^caclj* 

jaefciie.   See  Diffref0,   Retutn  of 
U)2it0,  Crcafon,  <Hcnuc. 

EefccUntion. 

The  King  cannot  referve  a  rent  to  an  offi- 
cer removeable  at  will.  36 
See  jaeilt. 

Kctcant. 

Cannot  be  entred  by  attorney.  598 

A  nolle  profequi  does  not  amount  to  a  re- 
traxit or  releafc,  \Vhere  there  are  more 
defendants.  59^ 

See  Cjcamcut 

Ecttitn  of  U3?ftjj* 

Attachiari  feci,  or  attachiatus  eft,  a  good 
return.  2,1 

May  be  fupplied  by  intendment.         ibid. 

In  cafe  for  a  falfe  return  to  a  mandamus,  it 
is  not  material  whether  the  writ  ought 
to  have  been  granted.  126 

Bailiff  of  a  liberty  is  concluded  by  the  re- 
turn of  the  fheriff,  and  mufl  bring  his 
adtion  if  it  be  falfe.  1 84 

In  cafe  for  a  falfe  return  againft  a  bailiff, 
that  the  fheriff  tnandavit  to  the  defen- 
dant pro  executione  inde  is  fufficient.    190 
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A  mandate  cannot  be  given  to  a  bailiff  of 
a  liberty  by  p.irol.  Page  190 

A  return  to  a  mandamus  need  not  be  uncicr 
hand  or  feal.  223 

A  latitat  returnable  ubicunque,  &c.       ^()y 
Declaration  on  a  falfe  return  made  modo  et 
forma  fequcn.  good.  496 

Return  of  a  refcue,  that  he  was  in  cuftody 
of  the  flieriff,  and  refcued  from  the  bai- 
■  liffi,  repugnant  and  quafhed.  589 

Where  an  heir  in  tail  is  returned  heir  in 
.  •  fee  and  warned,  after  the  award  of  exe- 
cution he  cannot  e;ive  the  intail  in  evi- 
dence  on  an  ejeclnient.  590 

•The  return  of  a  writ  is  always  a  day  in 
;,  court  to  the  parties.  617 

An  officer  jullifying  under  a  returnable 
procefs  muft  fhew  that  he  returned  it. 

d  j2 

See  3!ntcnt!ment,  JourncDsJ  nccoimts, 
^anQaniu0,  Eeplcuiiu 

y^izm  pec  oefceiit.   see  affctis,  €Di- 
ncitcc. 

mm. 

Where  a  riot  is  fuppreffed  by  juftices  toge- 
ther with  the  fhcriff,  and  a  record  of 
conviction  is  made  upon  the  view,  the 
fheriff  ought  to  be  a  party  to  the  inqui- 
fition  •,  but  if  the  rioters  are  difperfed, 
the  juftices  may  inquire  without  him. 

215 

Inquifition  of  a  riot  may  be  taken  after  the 
month  mentioned  in  the  ftatute.       ibid. 

Three  perfons  are  indifted  of  a  riotous 
battery,  and  two  only  are  conviifted, 
they  Ihall  be  difcharged.         -  4S4 

See  jnHiSmciitiEf* 

KiOcrj3»   See  aaap0. 

Eule  of  court.     See  aiuacn,  eui^ 
uencc. 


©aiuatje. 

GOODS  may  be  detained  for  falvage. 
393 

See  pitnlKner. 


Sati'sfaSion.  sec  accoju,  picaUinff, 
@)cDaol£f. 

If  a  man  may  l^ep  fchobl  without  licence 
of  the  ordinary.  Page  603 

Indiclmenc  for  keeping  a  fchool  without 
licence  quafhed.  672 

Scire  faciajj* 

Abated,  becaufr  /icut  per  infpe8ionem  re- 
cordi  nobis  conJJat,  inftead  of  proui  patet 
per  recordum.  2 1 6 

Precept  in  nature  of  a  fcire  facias  againit 
pledges  in  a  county  court.  278 

Scire  facias  againft  the  party  to  the  judg- 
ment may  be  in  hac  parte,  againit  the 
bail  muft  be  in  eaparte.  393 

Scire  facias  againft  an  occupier  after  judg- 
ment againft  the  cafual  ejedor.         669 

See^ftoppc!,  Crcciuicn,  <£rcciito?s, 
3Jnfcrio?  ccurto,  Journcpo  ac-- 
coujitG,  (DutlaU)?!',  pEti!je0;l\e^ 
turiiofU)?iC!3,  Statutes. 

@)cal!3»    See  e^ant  of  tijc  tUnij. 

^eamcno  luagc^.   See  atjmfraltp. 

©ecrctatp  of  fintc.     See  Commit' 
meat. 

Settlements.   Scc  poo?. 

€)eU3crs. 

The  commilTioncrs  muft  obey  :l  certiorayi^ 

469 

i  r 
Sljerttf.  %n  Commitment,  efcapr, 
ClJiOencr,    picoges,    i^^ifongf, 
Riots,  Crouer,  cDilrit. 
g)ljip!3.   See  aomifaltp,  Coll. 

^ignificniJit.  sce  Ccccmmunication. 
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©imonp* 


A  Table  of  the  Principal  Matters 


Simoiip* 


,How  far  it  Is  defined  by  the  common  law. 

Page  449 

DifFerence  between  adjedive  words  de- 
noting an  aft  done,  and  an  inclination. 

236 

Aftion  for  words  fpoken  of  a  tradeiman  de 
fiatufuo.  610 

Words,  pocky  whore,  are  aftionable.  710 

See  2)amag£0,  3nt)iamEuti5,  latin, 
Pjaljibition,  ailalegf. 

'When  a  body  hung  in  chains  is  confumed, 
tlie  owner  of  the  foil  fhall  have  the  gib- 
bet. 738 

Agent  of  a  regiment  is  but  fervant  to  the 
colonel.  loi 

Leave  of  abfence  to  a  foldier,  good  con- 
fideration  in  ajfumpftt.  3 1 2 

A  hbufe  that  entertains  lodgers  is  not  a 
publick-houfe  within  the  ads  for  billet- 
ing foldiers.  479 

See  Debt* 

%m  affault*   See  (^aim* 

©pfcftiial   court.    See  cclefiafticai 
pccfonis,  &c.  p^oljibitioiu 

@)tatiite!3  an|i  aSfoii  upon  ffatute, 

Mifrecital  of  the  title  does  not  vitiate.  77 
Diverfis  temporibus  is  .too  general  on  a  pe- 
.    nal  ftatute.  78 

Divers  excifable  liquors,  too  general,  ibid. 
li  the  ftatute  31  Eliz.  c.  5.  of  limitation 

of  popular  aftions,  extends  to  cafes  where 

the  informer  has  the  whole  penalty,  ibid. 
A  ftatute  for  difcharge  of  poor  prifoners  is 

a  publick  act.  120 

l.ong  and  difficult  ftatutes  may  be  pleaded 

generally.  .ibid. 


Contra  formamfiatuli,  rejected  as  furplu- 
lage,  where  there  is  no  ftatute,  or  where 
part  of  the  trefpafs  is  at  common  law. 
or  where  the  ftatute  only  reilores  the 
common  law,  Page  150 

Ufque  ad  in  the  continuance  of  a  parlia- 
ment, includes  the  day.  210 

The  parliament  2J  Hen.  8.  was  held  at 
London,  but  is  pleaded  in  many  pre- 
cedents to  be  held  s^.lVeJlnmJtcr  Nov.  3. 

210,  343 

A  ftatute  makes  contracts  relating  to  ftock, 
iSc.  void,  unlefs  they  are  to  be  perform- 
ed within  three  days ;  a  contract  to  be 
performed  upon  requeft  is  avoided,  un- 
lefs a  requeft  be  made,  &c.     3 1 7,  6"]^ 

Contract  to  transfer  ftock  upon  requeft  js 
not  within  the  ftatute  8  £3"  9  Will.  3 
c.  32.  _  673 

The  fpecification  acts  muft  be  pleaded. 

324 

Contra  formam  ftatuti  -praediSli  is  ill,  where 

the  ftatute  is  miiVecited.  343 

Claufes  of  time  in  a  ftatute  commencing 

from  a  particular  day  may  relate  to  that 

day,  and  not  to   die  firft  day  of  the 


fefiion. 


J7I 


Action  on  a  general  penal  ftatute  muft  be 
brought   at   the    quarter  feffions,    i^c. 

372,  ziz 

Where  mifrecital  of  a  ftatute  vitiates  a  plea. 

382 

Statutes  of  compofition  are  private  acts. 

382,390 

The  ftatute  8  £?■  9  Will.  3.  c.  11.  which 
gives  cofts  on  a  fcire  facias.,  did  not  ex- 
tend to  writs /.^^  before.  383 

An  information  for  maintenance,  contra 
formam  flatut.  is  fent  to  Chefier  by  mitti- 
mus to  be  tried,  delcribing  it  contra  for- 
mam fiatuti  fa5li,  i£c.  as  in  32  Hen.  8. 
f.  9.  and  the  verdict  was  fet  afide  for 
the  variance.  537 

The  ordinance  de  terris  tnenfurandis  is  a 
ftatute.  63  8 

It  is  fufficient  to  allege  an  offenfe  in  the 
words  of  a  ftatute.  682 

A  perfon  to  whom  a  penalty  is  given  by  a 
ftatute  may  have  debt  for  it.  ibid. 

An  act  of  pardon,  though  it  may  be  given 

in  evidence  upon  the  general  ifilie,  is 

riot  to  be  taken  notice  of  by  the  court 

4  in 
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in  collateral  cafes,  unlefs  the  aft  direfts 

it.  Tage  709 

'Information  for  making  wooden  buttons. 

712 

>See  Cei'taiiup,  Coas,  Diffcntccs, 
iFraiiDs,  ©nme,  (JJcimino:,  31ii-- 
t)igmcnt0,  Limitcitions,  Q^nrtici:, 
PncDon,   ii)ccmn>,  piji'Qcinngs, 

S)UU)nC5.     See  Cop^IjOlDj  ©CpUtl?. 

A  declaration  ought  not  to  be  delivered  on 

a  Sunday.  705 

A  citation  may  be  ferved  on  a  Sunday.  706 

©uvplufiige* 

An  infenfible  word  in  the  per  quod  to  ag- 
gravate the  damages,  will  not  hurt.  102 
Praediil.  rejedhed  where  repugnant.     195, 

237 
The  word  [«o?z]  rejected  in  a  fpecial  de- 
murrer. 238 
A  fcilicet  repugnant  rejefted.                6S2 

See  ^tatutrs. 

©urrennei*.    See  coppljoin,  effntc0, 
3Paintcnautg,  leafed,  (ItoiD  auu 
UoiOablc. 

©ufpcnrioji.    See   cniiigiiiQimiit, 
Edit 


^nil.    See  effatejj. 
€ai;c0. 

A Ncient  taxes  how  granted.  319 

The  King  hath  an  inheritance  in 

320 


taxes  to  be  granted. 

See  Covenant. 


CrnaiUjS  in  common.    See  Jofntc- 
iiaut^. 


Of  rent  muft  be  pleaded  with,  prof ert  in 
curia.  Page  83 

Where  a  man  has  refufed  to  pay  money 
due,  he  cannot  plead  a  tender  made 
afterwards.  254 

Tender  is  only  pleadable  in  bar  of  da- 
mages, ibid. 

Tender  at  the  day  may  be  pleaded  after 
imparlance.  ibid. 

Paying  money  into  court  in  ajfumpfit.   ibid. 

Payment  of  money  into  court  after  the 
rules  are  out.  398 

Tender  not  pleadable  to  quantum  meruit.^g^ 

Tender  not  pleadable  in  bar  of  a  volun- 
tary trefpals  before  the  ftatute  %i  Jac.  i. 
c.  16.  except  to  prevent  impounding 
cattle.  ibid. 

One  tender  pleaded  to  feveral  avowries. 

429 

Covenantfor  not  accepting  bank-dock  may 
be  maintained  upon  a  tender  without  an 
aftual  transfer.  441 

Where  a  man  may  diftrain  for  rent  after 
a  tender.  641 

If  a  plaintiff  may  proceed  for  damages  af- 
ter taking  money  out  of  court.  643 

On  a  tender  pleaded  to  an  avowry  the  mo- 
ney need  not  be  paid  into  court.       ibid. 

Tentler  can  be  pleaded  to  an  avowry  only 
in  excufe  of  damages.  644 

Tender  may  be  made  of  (lock  without  an 
afaial  transfer.  686 

Refulal  muft  be  pleaded  as  well  as  tender. 

687 

The  time  of  a  tender  at  the  transfer-office 
to  be  fhewn.  688 

See  Diffccfis,  EcpIeUin. 

Cimbcr.  See  CoppDoIu,  <55?nnt0, 
3Iouitcnant0,  leafcg,  \piQ\)[\ii' 
tioii,  Crcfpafs!. 

€imc,  tcrm0,  &:c. 

The  court  will  take  notice  when  a  v/rit  is 

tejle  out  of  term,  in  cafe  of  moveable 

terms.  4 

Where  fraflions  of  a  day  are  allowed.  2  8 1 

Where  a  computation  of  days  is  made  from 

an  aft  done,  the  day  is  included,      ibid. 
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■A  perfon  is  of  age  the  day  before  his  birch- 
day.  '  Page  480 

A  policy  to  infiirea  life  for  a  year  is  broke 
by  the  man's  dying  on  that  day  twelve- 
month, ibid. 

When  the  v^-ai-  of  tlie  King  is  well  ex- 

..  .prelTed,    tiie  anno  'domini  is  furpluflige. 

...  .  ^39 

Outlawry  afTigned  as  a  breach  ot  covenant, 

muH  fliew  in, what  reign.  66S 

A  plea  of  en'tiy  by  the'deinandant  is  not 

■  good,  v/ithout  ihcwing  the  time.     432 

See  Cectaiiup,  piiman;c0,  C-jcatmcnt, 
€iTC2,    Cvparitton,   g)tatutC!3, 

Milk  ufed  in  the  owner's  houfe  in  another 
parilh  lliall  pay  tithe,  fo  of  cattle  for 
the  piC'Ligh.  129 

Tithe  milk  of  common  right  is  payable  at 
the  parfonage  houfe.  ibid. 

Ubcriores  decimae,  what.'  130 

A  county  or  hundred  cannot  prefcribe  in 
Hon  dedmando  of  things  titheable  dc  jure 

Wood  is  not  titheable  dejure,  becaufe  not 

of  annual  increafe.  ibid. 

Agiftment  of  barren  cattle  is  titheable  Je 

jure.  -ibid. 

Cafe  lies  for  not  taking  away  tithes.      188 

While  tithes  remain  upon  the  ground,  the 

!.  owner  of  the  ground  cannot  put  in  his 

cattle  and  eat  the  corn.  189 

A  7}iodus  for  the  tithe  of  one  thing  cannot 

■  be  a  difcharge  of  tithe  of  another.     242 
Tithe  not  payable  of  aftermowth  i^ywY. 

243 
Cuftom  of  paying  tithe  milk  at  the  houlc. 

(ji.uftom  to  pay  the  ninth  day's  m9k,  till  a 
.    lamb  be  heard  to  bleat,  ill.  ibid. 

A  man  may  be   cited  for  fubftraftion  of 

tithes  in  the  diocefe  where  the  lands  lie, 

though  he  hves  in  another.  452,  534 
Modus.,  that  if  the  parfon  fends  a  fervant 

to  pull  part  of  the  hops,  he  fhall  have 

,' tithe  ;"iH.  ^'04 

Tithe  of  lambs  not  due  of  common  right, 

unit^f; "'"' ""e  be  ten.  677 

C  if  a  parifliionerfeeds  his  fheep 

vviLii  ■;.;:>  j/afs  till  June  or  Atigufl.,  he 


may  m.ow  tiie  coarfe  grafs  ro  feed  them 

in  winter  without  tithe-,  void.  Page  677 

Mcdus  to  pay  2  s.  m  the  pound  of  the  rent 

refervcd,  not  good.  695 

See  ComaiitmEnt,  Di'lTcntcrs,  €cc!e= 
anfriciil  pcrfong,    liJjoijibition, 

toleration.   See  Dirrcnt£r0. 
€oU. 

In  claiming  toil  for  repairing  a  harbour, 
there  is  no  need  to  aver  that  it  is  in  re- 
pair.        _  385 

A  mailer  of  a  Ihip  is  the  exporter,  as  to 
payment  of  toll.  ^86 

Any  goods  of  a  perfon  liable  to  pay  toll 
are  diftrcinable.  ihld. 

Anchors  and  fails  of  a  Aip  are  diftrcinable 
for  toll.  ;•/,/./, 

Cuftom  to  pafs  a  ferry  toll  free.  404 

See  ^i|j0. 

Service  of  apprenticefhip  beyond  fea,  and 
without  deed,  excufes  from  the  ftatute 
5Z&.  f.4.  738 

See  3iiiriiSmint0,  ICiitJctn 
€L'a'uci-fc. 

In  efcape  the  plaintiff  in  his  replication 

traverles  the  adhuc  detinet,  whicli  was  not 

-..alleged,  and  good.  on 

Of  an  imm;itcrial  allegation,  iil.  42 

Defend  ant  fued  as  executrix,  pleads  in  abate- 
ment, that  flie  is  adminiftratrix;  ftie  fhall 
not  traverfe  the  intermedling  before.  63 

In  pound-breach  the  defendant  pleads  fa- 
tisfaclion  of  the  caufe  of  diftrefs,  and 
the  plaindff's  licence;  the  fatisfadion 
ought  to  be  fpecially  traverfed  ;  but  a 
verdifl  for  the  plaintiff  on  a  general  tra- 
verfe will  be  good. 


104 

Where  the  plea  makes  the  luuon  local, 
the  plaintiff  may  traverft  a'  material 
point,  notwithftanding  the  traverfe  of 
the  place.  1 2  i 

Where  a  man  juftifics  in  defenfe  of  hi.s 
poffeffion,   the  plaintiff  may  reply,  de 

injuria 
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injuria  fua  propria,  &c.  becaufe  the  title 
does  not  come  in  qvicflion.       Page  1 2 1 

Juftification  of  imprilbnment  by  procefs 
ought  to  traverlc  that  he  is  guihy  at 
any  time  after  the  plaintiff  was  dif- 
charged.  231 

That  the  defendant  is  bailiff,  is  traverfablc 
in  trefpafs,   but  not  in  replevin.        233 

"Where  different  leafes  arc  pleaded,  the  firit 
leafe  muft  he  traverfed,  and  not  the 
laft  ;  otherwife  of  feoffments.  237 

An  ill  traverfe  is  not  helped  by  a  general 
demurrer.  238 

In  trefpafs  and  juftification  by  command  of 
another,  the  command  is  traverlable.  3  10 

In  replevin  and  conufance  damage  feafant 
the  command  is  traverfable,  but  not  for 
rent.  ibid. 

A  plea  that  a  bond  was  primo  deliberatim 
fuch  a  day,  ought  to  traverfe  th.it  it  was 
delivered  before.  35+,  356,  ^^y 

The  fuppofal  of  a  writ  or  declaration  is  not 
traverlable.  355 

Matter  not  alleged,  not  traverfable.    39, 

355 
tra- 

Where  non  antea  makes  a  traverfe.  ibid. 
In  replevin,  traverfe  that  the  conufant  was 

bailiff,  aided  by  verdid.  405 

Virtute  cujus  including  matter  of  faft,  if 

traverfable.  4 1  o 

Traverfe  of  an  arreft  xirtute  warranti  is 

ill.  .  465 

Matter  within  the  jurifdidion  of  the  col- 
lege of  phyficians  is  not  traverfable  con- 
trary to  their  determination.  467 

Prefentment  in  a  court-leet  is  traverfable  in 
replevin,  not  in  trefpafs,  or  in  an  aftion 
againft  the  judge.  470 

A  wrong  writ  is  pleaded  to  an  aftion  upon 
a  bail-bond,  the  plaintiff  replies  a  right 
writ,  he  ought  to  traverfe  the  other 
writ,  but  it  is  v/ell  upon  a  general  de- 
murrer. 562 

To  an  avowry  for  rent  the  plaintiff  can- 
not plead  de  fen  tort  demefne,  and  tra- 
verfe that  any  thing  was  in  arrear  ;  but 
ought  to  plead  n>».«  flrrf.T.  641 

Juftification  on  a  publick  atl  of  parliament 
may  be  traverfed  generally.  700 

Sec  ececutoiei,  Loiruon.  13Icanin:t, 
J??eroc;at(\JC,  ^ccfpnfe. 


Matter  alleged  out  of  time  is  not 
verfable. 


Indiftmentfor  high  treafon  muft  conclude, 
contra  ligeantiae  fuae  debitum.         Page  I 

If  the  ju.lgment  mull  have,  quod  fecreta 
ampHtcKtur.  ibid. 

Alien  enemy  cannot  be  guilty  of  high  trea- 
fon. ibid. 

Refcuing  a  man  committed  for  fufpicion  of 
high  treafon,  what  offenfe.  ()(> 

Receiving  a  coiner,  ^c.  is  mifprlfion  of 
treafon.  d"] 

See  cominitment,  Cfcape,  p?ifon. 
^tec0.   See  Cimbcr* 

Ccefpaf^. 

A  horfe  running  away  with  his  rider  hurts 
another  perfon,  no  trefpafs,  nor  juftifi- 
able  as  fuch.  38 

OmilTion  of  contra  pacem,  ill.  ibid. 

An  affault  is  not  juftifiable  in  defenfe  of 
one's  pofiefTion.  61 

Is  juftifiable  in  defenfe  of  a  hufband  or 
mafter.  ibid. 

Does  not  lie  for  a  nonfeafance.  188 

Cafe  will  not  lie  for  a  trefpafs,  as  digging 
pits,  or  cutting  corn.  ibid. 

Juftification  of  imprifonment  by  procefs  is 
not  a  fufficient  juftification  of  a  battery. 

231 

Trefpafs  for  fifliing  in  his  feveral  fifhery, 
and  taking  pifces,  without  faying  fuos^ 
well.  239 

Several  trefpaffes  laid  with  a  general  conti- 
nuando,  which  is  not  applicable  to  fome 
of  them  •,  this  is  aided  by  a  verdict,  as 
alfo  an  ill  fpecial  continuando.    240,  241 

Breaking  a  houfe  or  a  hedge  may  be  laid 
with  a  continuando,  but  not  throwing 
down  a  houfe.  240 

Continuando  cannot  be  of  taking  loofe 
chattels,  but  diverjis  dicbus  et  vicibus. 

ibid. 

Trefpafs  for  killing  cumculos  fuos  in  his 
clofe,  well.  251 

Caufing  the  plaintiff's  fifhery  to  be  over- 
flowed by  pulling  dov/n  the  defendant's 
own  wear,  is  a  trefpafs,  and  may  be 
joined  with  other  trefrafs.  2  -4 
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One  who  juftifics,  as  requefting  a  fheriff 
to  execute  procefs,  muft  fhew  the  record 
that  is  the  foundation  of  the  procefs. 

Page  309 

In  trefpafs  and  juftification  by  command 
of  another,  the  command  is  traverfable. 

310 

One  defendant  in  trefpafs  dies  before  trial, 
on  fuggeftion  after  verdi<5t  of  his  death 
judgment  Ihall    be  againft  the   other. 

601,  717 

A  judgment  is  given  againft  one  of  the 
defendants  in  trefpafs,  a  nolle  profeqiii 
entred  afterwards  againft  the  others  will 
not  aid  it.  602 

An  aftion  does  not  lie  for  a  dog's  breaking 
a  clofe.  608 

Barking  of  trees  by  the  leflee's  cattle, 
where  the  trees  are  excepted,  is  no  tref- 
pafs. 739 

See  a3aro!t  anti  feme,  Ccctafnti',  Co- 
ppljoio,  Coff0,  Difcontiiuiancf, 
emblements,  (Erpofition,  <S5ame, 
3!mp?ffonmcnt,1nliiame!it0,  Q9a= 
fiec  aitn  fect)ant,  C>iitlaU)?D, 
.  pieatsinffjCcnQeej  €ft!)C0,d-a- 
uei'fe,  mtiu 

Crial. 

Baron  or  not,  triable  by  record.  1 2 

Of  peerage.  1 4 

New  trial  not  to  be  granted  in  an  aftion 
for  negligently  keeping  his  fire.         62 

New  trial  granted  againft  the  hundred.  6^ 

New  trial  not  to  be  granted  to  the  profe- 
cutor  in  informations  for  perjury,  &?r. 

ibid. 

A  jury  fworn  at  nifi  prius  cannot  be  ad- 
journed to  the  bar.  129 

If  a  venire  facias  de  novo  can  be  awarded 
after  an  imperfeft  verdifb  in  a  capital 
cafe.  1 4 1 

The  juries  taking  a  map  v/ith  them,  which 
is  evidence  of  one  fide,  will  avoid  a  ver- 
dia.  14S 

Their  taking  an  aft  of  common  council, 
which  is  evidence  on  both  fides,  will  not 
avoid  the  verdift.  ibid. 

Trial  by  proofs  of  the  life  of  the  huft)and 
in  dower.  J  74 


'  A  trial  in  the  county  where  the  aftion  is 
brought  is  good,  though  the  iflue  arifes 
in  another.  P^S^  iZ^ 

No  new  trial  after  a  trial  at  bar,  nor  exe- 
cution ftaid.  riA 

See  Damajjesf,  Jpabeag  cojpujj,  eicc* 

Will  lie  upon  a  fpecial  property.  276 

A  ftranger  may  have  trover  for  a  bond,  ut 
de  fcripto  fuo  obligatorio,  upon  a  fpecial 
property.  ,-/,/^, 

Trover  for  a  bond,  after  verdift  the  court 
will  intend,  that  the  bond  was  given  to 
the  plaintiff.  /^// 

Does  not  lie  againft  the  ftieriff  for  goods 
feifed  on  an  extent  againft  another  per- 
fon.  7^6 

Does  not  lie  for  a  loft  bank-note  againft 
one  who  paid  a   confideration  for  it. 

See  OSanftrupt^,  'Baeon  anti  feme, 
Ccrtaintp,  pieaHinjj:. 


Caagrant^* 

AConftable's  vagrant  rate  can  only  bfc 
made  upon  one  parifli,  unlefs  it   be 
in  a  town.  426 

filai'iance* 

Where  a  fuit  is  to  defeat  a  record,  a  va- 
riance is  fatal,  otherwife  where  it  goes 
only  to  a  toilateral  matter.  152 

A  quare  impedit  names  a  church  ecclefta  de 
Staunton,  the  declaration  calls  it  Staunton 
alias  Staunton  Fitzheyhcrl ;  no  variance. 

Bond  for  payment  of  money  ofWeJi  Jerfey, 
declaration  for  money  of  England,  a  va- 
riance. 697 

A  capias  is  pleaded  returnable  coram  do- 
mino rege  apud  IVeJlmcnaJleriuni.,  on  nul 
tiel  record  the  writ  produced  is  ubicunque, 
&c.  no  failure.  702 

Omitting  a  part  of  an  award  that  is  good, 
a  material  variance.  715 

Affumpfit 
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AJfumpfit  to  deliver  good  merchantable 
wheat-,  evidence  of  a  contra6t  to  deliver 
good  fecond  fort  of  wheat,  is  a  vari- 
ance. P^KHiS 

See  "Bflls  Of  cccbnnrye,  Con\jfa(on0, 
Date,  Cccoi,   ^tatuteis,  Ofcis, 

aieiuie» 

Declaration  that  the  defendant  ex  malitia 

■  fua  apud  S.  in  com.  N.  procuravii  infor- 
nwtionem  perjurii  exhiberi  againft  the 
plaintiff  apud  W.  in  com.  M.  a  good  lay- 
ing of  the  venue  in  S.  1 05 

Refcous  in  one  ville  of  goods  diftreined  for 
rent  upon  a  demife  in  three  villes  ;  the 
venue  is-  well  where  the  refcous  was. 
.  ;•  172 

A  releafe  cannot  be  pleaded  as  made  in 
another  county,  unlefs  it  be  dated  there. 

184 

Lands  alleged  to  lie  in  two  paridies.    255 

It  is  neceffary  to  fhew  in  what  county  a 
•ville  lies.  258 

The  venue  for  the  git  of  the  adtion  (hall 
be  intended  in  the  proper  county,     ibid. 

"Want  of  venue  in  a  replication  is  ill  upon 
a  general  demurrer.  344 

Oettifa* 

Aids  omiffion  of  contra  pacem.  38 

If  fadts  in  a  fpecial  vcrdift  can  be  taken 
in  the  order  that  they  are  found.       142 

Jffident  for  affidunt  in  a  verdift  in  an  infe- 
rior court  held  not  to  be  error,  becaufe 
in  the  finding  of  the  jury.  148 

A  verdidl  is  given  for  the  plaintiff  upon 
an  ill  collateral  iffue,  he  Ihall  have  judg- 
ment. I  ffS 

To  a  juftification  of  taking  cattle  as  a  di- 
ftrefs  for  rent  the  plaintiff  replies  that 
they  were  not  levant  and  couchant ; 
though  this  is  an  ill  replication,  yet  if 
the  defendant  takes  iffue  upon  it,  and 
it  is  found  againft  him,  the  plaintiff 
'  fhall  have  judgment.  1 70 

"Want  of  laying  the  time  in  the  declara- 
tion aided  by  verdift  in  a  court  baron. 
.    ...  182 

£«/<"//'/«»»  aided  by  verdidt.  241 


A  fault  in  the  averment  of  nonpayment 
cured  by  verdift.  Page  2^/^ 

Cafe  for  erecting  a  flied,  and  ftopping  the 
plaintiff's  windows,  per  quas  lumen  in- 
ferri  confuevit  et  debuit,  good  after  ver- 
dict. 392 

Payment  after  the  day,  pleaded  to  a  bond, 
aided  by  verdict  for  the  plaintiff.      408 

Verdict  fet  afide,  becaufe  the  placita  was 
made  up  of  a  wrong  term.  510 

Indebitatus  for  money  received  by  the  de- 
fendant for  the  plaintiff  for  the  ufc  of 
the  defendant,  good  after  verdict.     669 

Cafe  for  knowingly  keeping  a  boar  accu- 
ftomed  to  bite  animals,  &c.  good  after 
verdict.  1 1  o 

Seeabntcmnit,  amentiment,  attaint, 
aDctmcnt,  Cettnliitp,  €)eamrnt, 
CDfDencc,  Limitation,  pienii-- 
inc:,  jRcplcntier,  ©tntutes,  €rn-- 
Ueife,  Crefparjj,  Ccial,  Ctauec* 

ail'eSD.     SeeCOl!0. 
A  parifli  fliall  be  intended  a  villc.  21 

See  inteiiOniEiit,  (Uenue* 
dimto?* 

If  a  mafter  of  an  hofpital  deprived  by  a 
lay  patron  without  caufe  may  have  affife. 

By  what  law  vifitors  are  introduced.  7,  8 
Their  power  a  bare  authority.  7 

What  acts  amount  to  vifitatorial  acts.  8,  9 
Corporations  for  publick  government  not 

fubject  to  vifitors.  8 

Corporations  for  private  charity  fubject  to 

the  founder  and  vificor.  ibid. 

Heirs  of  the  founder  vifitors  in  default  of 

appointment.  ibid. 

Vificor  may  deprive,  and  hear  appeals,  ibid. 
His  determinations  not  examinable  in  other 

courts.  ibid. 

Onioiu 

The  advowfon  of  a  vicarage  in  London  is 
appendant  to  a  rectory  appropriate, 
whether  the   appendancy   is  deftroycd 

by 
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by  the  aft  of  union  of  churches.     Page 

195,  198,  202 

In  union  of  churches  of  fmall  v.Jue  the 
King's  confent  was  not  neceiTary  at  com- 
mon law.  195 

The  King's  fubfequent  confent  to  a  union 
is  fufficient.  ibid. 

See  p^oljibitioit,  Eluare  (mpeO(t. 
^ttii)ccfitfc0.    See  pij^Qciansi,  p?i. 

mi^  anH  ijotrsnlile. 

A  deed  of  furrender  made  by  non  compos  is 
void.  Z'i-5 

Of  a   recovery  declared  by  a  precedent 

deed  muft  be   confefled  and  avoided, 

ufes  declared  by  a  fubfequent  deed  may 

be  traverfed.  i55' ^89 

Ufes  of  a  recovery  declared  by  a  fubfequent 

deed  ought  to  be  direftly  averred.     155 

Ufes  will  not  arife  by /laroZ.  160 

Where  ufes  will  arife  without  deed.      290 

The  ufes  of  a  deed  precedent  to  a  fine 
cannot  be'  controverted  by  parol  evi- 
dence, unlefs  there  be  a  variance  in  the 
defcription  of  the  fine.  155,289 

Notwithftanding  a  variance  between  the 
deed  and  the  fine,  yet  the  fine  is  by 
conftruftion  of  law  to  the  ufes  of  the 
deed,  if  nothing  appears  to  the  contrary. 

289 

Infancy  or  coverture  cannot  be  alleged 
againft  a  deed  which  leads  the  ufes  of  a 
fine.  ihid. 

A  deed  of  hufband  and  wife,  that  all 
agreements  relating  to  fuch  lands  fhall 
ceafe,  will  not  revoke  a  former  deed 
Ieadii;g  the  ufes  of  a  future  fine,  unlefs 
there  be  a  variance.  ibid. 

A  deed  fubfequent  to  a  fine  cftops  the 
conufor  and  his  heirs,  but  not  a  ftranger. 

290 

Where  a  fine  varies  from  the  defcription  of 
a  former  deed,  a  new  deed  will  lead  the 
ufes.  ibid. 

The  rife  of  ufes.  291 

What  deed  will  lead  the  ufes  of  a  fine.  ibid. 


1 


©nagec  of  laiu. 

N  C.  B.  is  with  fix  compurgators.  Page 

500 


aUalesK. 

The  Exchequer  in  finales  taken  notice  of 
as  a  court  by  the  King's  Bench.        155 

In  a  fuit  in  an  ecclefiaftical  court  in  fVa/es 
for  fVelJh  words  the  fignification  need 
not  be  averred.  2^^ 

See  €mioiatu 

Wint, 

The  court  muft  take  notice  of  exceptions 
in  a  declaration  of  war.  283 

saiarranw. 

A  warrant  direfted  to  the  conftables  ge- 
nerally, cannot  be  executed  by  a  con- 
ftable  out  of  his  own  precinft.         546 

Aconftable  may  execute  a  warrant  out  of 
his  liberty,  but  is  not  compellable  to  do 
it.  736 

Imprifonment  for  nonpayment  of  taxes  is 
notjuftifiable  on  a  general  warrant.  740 

See  anicnomcnt,  arrfftg,  auccmcjit, 
euiDcnce,  auaiccjj  of  peace* 

oaarrantp* 

Defcending  upon  an  infant  does  not  bind. 

35 

Extinfi:  by  partition.  360 

A  man  poiTefTed  of  goods  affirms  them  to 

be  his  own,  it  amounts  to  a  warranty. 

593 

mautiu  See<5pame. 
CClap, 

A  man  has  a  way  to  his  clofe,  in  what 
cafes  he  may  ufe  it  to  go  farther.        75 

Towing  on  the  banks  of  navigable  rivers  is 
juftifiable  of  common  right.  725 

2  V/herc 
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Where  perfons  chargeable  by  ftatute  to  re- 1 
pair  the  highways  become  infolvent,  the 
parifli  are  bound.  P<igi  725 

The  probate  of  a  will  cannot  be  contro- 
verted at  common  law.  262 

Mandamus  to  grant  adminiftration  ;  the 
ordinary  returns,  that  the  deceafed  made 
a  will ;  and  afterwards  the  will  is  ad- 
judged null  •,  no  adion  lies,  becaufe  the 
ordinary  is  a  judge.  263 

Where  a  probate,  or  the  regifter's  book, 
may  be  evidence  of  a  loft  will  concern- 
ing lands.  731,  732,  744 

Proof  of  a  will  cannot  be  made  againft  a 
man  by  confefllon  of  his  own  witnefs. 

A  recital  of  a  will  in  a  copyhold  admit- 
tance is  evidence  againft  any  but  the 
heir.  735 

If  the  probate  or  regifter  of  a  will  be  evi- 
• .    dence  to  prove  a  pedigree.  744 

See  jDeUifc,  Crecutoi, 

SHitljctnam.   See  Diffccfs,  l|)ominc 
CEplegfnnrjo,  Ecplcuiiu 

CBitnerjJ. 

A  man  that  had  ftood  on  the  pillory  re- 
ftored  to  his  credit  as  a  witnefs  by  a 
general  pardon.  39 

Son  of  a  legatee  no  witnefs  in  the  fpiritual 
court,  but  a  good  third  witnefs  to  a 
nuncupative  will  within  the  ftatute  of 
frauds.  ^  85 

Son  of  a  contingent  legatee  cannot  be  a 
witnefs  in  the  fpiritual  court.  9 1 

On  an  indidlment  for  a  cheat  in  obtaining 
a  note,  the  party  defrauded  is  no  witnefs, 
no  more  than  in  forgery  or  perjury.  396 

A  devifee  is  not  a  good  witnefs  to  a  will 

within  the  ftatute  of  frauds.  507 

,  A  legatee  cannot  be  a  witnefs  to  prove  the 

will,  till  he  has  rcleafed.  730 


An  objection  to  a  witnefs  is  waived  by  per- 
mitting him  to  be  fworn.         Page  730 

One  commoner  a  witnefs  for  another 
claiming  common.  731 

A  perfon  intrufted  to  make  a  bargain,  not 
admitted  to  prove  any  thing  to  defeat  it. 

733 
A  blind  witnefs's  hand  to  a  deed  proved. 

•      .   •  o-       ^  734 

A  carrier  brings  an  adtion  f  r  goods  loft 

out  of  his  cuftody,  the  owner  of  the 

goods  is  no  witnefs.  744 

A  creditor  who  is  paid  is  a  witnefs  on  ■pkne 
iidminijlrai'it.  745 

See  PeC|Utp, 

^ojHis.   See  @)iajiUer. 

Wrecked  goods  are  not  liable  to  cuftoms. 

388,  501 

Grant  of  wreck  to  the  lord  admiral  as  ap- 
pertaining to  his  office,  will  not  pafs 
wreck  belonging  to  the  King's  manor 
by  prefcription.  47^ 

Trefpafs  quart  bona  ct  catalla  cepit^  decla- 
ration of  a  cow,  ill  after  verdicb.         4 

If  it  may  be  averred,  that  a  writ  iflued 
after  the  tejle.  41 1 

If  a  fheriff  rqay  juftify  by  a  writ  not  de- 
livered to  him.  ibid. 

The  court  cannot  give  judgment  of  a  writ 
upon  a  recital,  without  having  the  writ 
before  them.  618 

Want  of  fifteen  days  between  the  teJle  and 
return  of  an  original  made  good  by 
pleading  in  chief.  671 

See  abatement,  SmenDmciit,  aucr- 
mcnt,  euioence,  JFn?eign  at= 
tiicomcnt,  JiiteuDmrnt.  Latin, 
Limitation,  cpanDiiiuuib-,  Xkz- 
tiicn  of  to^fts,  aaitance, 
9  Q. 
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